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Of  the  different  Kinds  of  Losses  for  which  the  Under- 
writer is  liable,  and  the  Rights  and  Duties  of  the  Parties  to 
the  Contract  in  case  of  Loss* 
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♦CHAP-  I.  ♦Tsa 

bisks  coybred  by  the  policy.  —  limitations  op  undbr- 

wrftbr's  liability. 

Before  proceeding  to  consider  that  clause  in  the  policy 
which  enumerates  the  specific  perils  against  which  the  under- 
writers engage  to  indemnify  the  assured,  we  will  direct  our 
attention  to  certain  general  principles  which,  in  all  cases  alike, 
limit  and  modify  the  underwriter's  responsibility ;  or,  in  other 
words,  which  ascertain  what  risks  he  assumes  by  tl^e  common 
form  of  policy. 

The  following,  therefore,  will  be  the  division  of  the 
chapter :  -^ 

Sect.  I.  Risk  of  loss  not  falling  within  the  term  or  voyage 

insured. 
Sect.  II.  Risk  of  loss  by  wear  and  tear  of  ship,  or  by  the 

inherent  vice  of  perishable  commodities. 
Sect.  III.  Risk  of  loss  not  proximately  caused  by  the  perils 

insured  against:  Causa  proxima  non  remota  spectatur. 
Sect.  IV.  Risk  of  loss  occasioned  by  the  acts  or  negligence 

oi  the  assured  or  his  agents. 
Sect.  V.  Limitation  of  owner^s  responsibility  for  acts  or 

negligence  of  the  master  and  mariners. 
Sect  VI.  Risk  of  loss  occasioned  by  the  acts  of  the  govern- 

meot  of  the  assured. 
Sect  VII.  Risk  of  loss  by  interdiction  of  commerce,  or 

blockade  or  embargo  of  the  port  of  destination. 
Sect  VIII.  Risks  of  foreign  smuggling  trade. 
Sect  IX.  Risk  of  loss  by  subsequent  events. 
Sect  X.  Liability  of  underwriter  on  one  subject  of  insurance 

for  loss  on  or  on  account  of  another. 


756  BISKS  (X)VBSBD  BT  THB  POUCT. 


754  ♦       ♦Sect.  !•  Risk  of  Loss  noifaUing  within  ike  Term  or  Voy 

insured. 

n?  ^  ^SSjT*      ^  ^^^'  ^^  ^®  ^"^^  ^^  ^^®  "*^^  fundamental  principles 
the  term  or  V07.  insurance  law  that,  in  order  to  make  the  underwriter  lit 

age  insared. 


for  any  loss,  it  must  be  shown  to  have  taken  place  within 
terViLbie  for  limits  of  the  risk  as  ascertained  by  the  policy.  This  elen 
?i°tato"pi«^  ^'y  principle  has  already  been  so  fully  illustrated,  especi 
Tf  u»e  r^**™'^  in  treating  of  the  duration  of  the  risk  (a),  that  nothing  n 
can  be  requisite  here  than  briefly  to  notice  one  or  two  oj 
less  obvious  or  more  doubtful  applications. 
Of  the  liability        A  doubt  has  been  raised  as  to  the  liability  of  underwri 

of  underwriters  *.       r  1  j  1  r.i_  m     . 

on  a  time  policy  ou  a  time  policy  for  a  loss  caused  by  one  of  the  perus^  msi 
A^/t^bmnot  against  during  the  continuance  of  the  time,  but  not  e^ 
rtotin^^ii?  tualing  in  -a  total  loss  till  after  the  expiration  of  the  ti 
a^theexpira-  The  facts  of  the  casc  in  question,  which  is  not  reporte 

tion  of  the  term.   .  ,     ,  1.111  -  .   .         .     ^ 

Case  of  Mere-  length,  but  Only  cKcd  by  the  court  m  giving  judgmen 
il^ Rep "m '  another  occasion,  are  these :  A  ship,  insured  for  six  moc 
met  with  a  fatal  injury  (in  technical  language,  received 
deaOCs  wound)  at  sea  three  days  before  the  expiration  of 
six  months,  but  was  kept  aflpat  by  pumping  till  three  c 
after,  it  was  held  that  the  underwriters  were  not  liable.  {I 
Remarks  on  It  is  uot  SO  declared  in  terms,  but  it  seems  quite  cl 

tiiucaee.  {xqiq  the  above  Statement,  and  also  from  the  whole  tenc 

the  judgment  in  the  course  of  which  the  case  was  cited, 
the  action  was  brought  for  a  UML  loss  in  respect  of  the  si 
having /oiMk&reeit  atseaeX  the  end  of  the  three  days ;  an 
this  view  the  case  is  only  an  authority  for  the  position 
atr  underwriter,  under  sivch  circumstances,  would  not 
liable  as  for  a  total  loss :  it  does  not  show  that  he  would 
be  liable  as  far  an  average  lose  to  the  extent  of  the  dan: 
done  to  the  ship  by  the  casualty  up  to  the  expiration  of 
time  as  far  as  this  could  be  aaoertained.'    But  even  with 

(a)  Part  I.  Chap.  XY.  (^)  liereiony  v.  Bunlop,  cited 

Rep.  260. 


1  See  (xidey  411,  and  cases  to  this  point,  in  note,  451,  et  seq. 
'  Coit  9.  Smith,  3  John.  Cas.  16. 
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limitatioa  the  doclrioe  of  the  case  seems  doubtful.    It  is  Risk  of  low  not 
Apposed,  apparently  on  very  solid  grounds,  by  Mr.  Ben-  the  term  or  voy. 
eck^  (r),  and  has  been  pointedly  rejected    in  the  United  '^  ^"'^"^^- 
States  {d) :  it  also  seems,  on  the  whole,  inconsistent  with  the  '^ 

principle  of  decision  acted  upon  by  Kord  Kenyon  and  the 
Court  of  King's  Bench  in  the  subsequent  case  of  Shawe  ».  ^^^  I^ 
Felton,  in  which  it  was  held  that  if  a  ship,  insured  in  a  vof^dge  to  the  doctrine 
policy,  arrives  at  her  port  of  destination  so  fatally  damaged,  Doni^. 
in  consequence  of  a  death's  wound  received  during  the  voy- 
age, that  she  can  only  be  kept  afloat  by  artificial  mean^,  her 
snbeequent  total  loss,  by  foundering  in  the  port,  is  at  the. risk 
of  the  Qnderwrit«r,  though  k  may  not  take  place  until  more  ' 
than  Uoenty^fowr  hours  after  her  arrival,  {e) 

As  a  fiuther  illustration  of  this  principle,  it  may  be  added  lacaaesofde- 
that  where  the  insurance  is  on  perishable  commodities  war-  mutfri4i»bowa 
ranted  free  of  average  (by  the  common  memorandum)  under  ]Sace^^for^uie 
a  certain  per  centage,  and  the  defence  set  up  is,  that  the  ship  ^^f^^^  ^^ 
has  deviated  in  the  course  of  the  voyage,  the  assured,  in  order 
to  recover,  must  show  that  the  damage  done  to  the  goods  ex- 
ceeded the  required  per  centage  before  the  ship  turned  off  her 

'-if) 


Sect.  II.  Bisk  of  Loss  by  Wear  and  Tear  of  Ship^  or  by  the 
inhereni  Vice  of  Perishable  Commodities. 

^  281.  Another  important  limitation  on  the  underwriter's  ^^  ^  ^^  ^y 

wear  and  tear 

liability  is,  that  he  undertakes  to  indemnify  the  assured  only  of  ship^or b/ 
against  loss  caused  by  the  direct  and  violent  operation  of  the  vice  of  perish- 
perils  insured  against,  and  not  against  the  ordinary  wear  and  ^  commodi. 
tear  of  the  voyage.  The  underwn. 

*No  ship  can  navigate  the  ocean  for  any  length  of  time,  foJ^o\jjj!^« 
even  under  the  most  favorable  circumstances,  without  suf-  wear  and  tear 
fering  a  certan  degree  of  decay  and  diminution  in  value,       #756 

(c)  See  Beneok^  Sfrtem  det  Amocu-  («)  Shawe  v.  Feltoo,  2  East,  108.  This 

rmx,  chap.  TiiL  sect  3^  vol.  ii.  pp.  448-  indeed,  ta  not  a  direct  authority  against 

490,  ed.  1S07.  Mewtoay  v,  Dnalop,  beoause  it  proceeded 

iji)  See  3  Kent's  Conm.  (Ah  ed.)  306,  mainly  upoo  the  eonstruetion  of  the  daiise   . 

MNe  (•),  and  see  the  case  of  t  Peteia  v.  '*  until  moored  for  twenty-four  houis  in 

Phsenis  las.  Oomp^  3  Seng,  de  Bawie,  29l  good  safety.*' 

SeealsotCoit  e.8mith,3  Jotes.  Cases,  (/)  Haie  v. I^vis,  7 B.  & Cr.  14. 
1S.1  PhittapaenlM.700. 

toim  n*  2 
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Risk  of  I088  by   which  is  generally  comprised  ander  the  term  wear  and 

wear  and  tear      r        ^i*      1  •  j        ii       •!•  •.         •  \      r 

of  ship,  or  by  lor,  this,  however  considerable,  if  it  arises  merely  Iron 
SL' of  perLha-  ordinary  operation  of  the  usual  casualties  of  the  voyagi 
Ub  oommodi.  underwriter  is  never  liable  :  he  is  only  liable  when  the  da 
sustained  is  in  itself  of  an  extraxrrdinary  nature^  and  has 

caused  by  the  direct  and  violent  operation  of  one  of  the  ] 

insured  against.^ 
To  diacrunioate      Such  is  the  Undoubted  rule :  but  its  application  is  oft 

wear  and  tear  ^  /  *. 

from  average     matter  of  great  nicety ;  in  fact,  few  things  in  the  la' 

lo0s  is  frequent-  .        .  ,  ,  r         j  j-re      i^   • 

ly  difficult.  marine  insurance  have  been  found  more  difficult  m  pra 
than  to  discriminate  between  damage  occasioned  by 
ordinary  service  of  the  voyage^  and  that  caused  by  the  { 
of  the  sea. 

lUui^tioDs  of        We  shall  have  occasion  to  advert  to  the  subject  moi 

the  distinction  . 

between  wear    length  when  We  come  to  treat,  in  the  next  section,  of  1< 

avera^'lonee.    by  the  perils  of  the  sea  ;  meanwhile  the  following  may  b 

ken  as  some  of  the  more  striking  practical  illustrations  oi 

distinction  in  question. 

What  is  aver.         If  a  cable  be  chafed  by  the  rocks,  or  the  fluke  of  an  an 

what  wear  and  broken  ofF,  in  a  place  of  usual  anchorage,  and  under  no  e: 

^Suat^t^dan-     ordinary  circumstances  of  wind  and  weather,  this  is  ordu 

**^*-  wear  and  tear  of  the  voyage  which  falls  on  the  owner  al 

and  for  which  the  underwriter  is  not  liable  ;  if,  on  the  o 

hand,  the  same  thing  were  to  occur  in  a  place  of  unusual 

chorage,  or  even  in  the  usual  anchorage  ground  in  a  gal 

extraordinary  violence,  the  underwriter  would  be  liable 

the  loss  as  caused  by  the  perils  of  the  sea.  (g) 

In  case  of  Where  a  mast  is  sprung,  or  spars  snapt,  by  the  di 

inasiB|  ^Nwoy 


and  sails. 


(ff)  Beneck6  Pr.  of  Indem.  456.    Stevens  on  Average,  160, 8th  ed.    1  Philli 
Ins.  646. 


>  Baraewall  v.  Church,  1  Gaines,  234;  Coies  v.  Marine  Ins.  Co.  3  Wash.  * 
150 ;  Potter  9.  Sufiblk  Ins.  Co.  2  Sumner,  197 ;  3  Kent,  (5th  ed.)  300 ;  Fienusii 
Marine  Ins.  Co.  4  Whart.  59.  The  insured  must  prove  that  the  necessity  for  re 
made  by  him  during  the  course  of  the  voyage  arose  from  some  extraordinary  ] 
The  onusprobandi  is  on  the  insured  to  establish  this  by  competent  and  satisfe* 
proofs.  It  is  not  sufficient  to  show  seaworthiness  at  the  commencement  of  the 
age  and  rest  upon  that ;  because  there  is  no  rule,  or  presumption  of  law,  *« 
makes  the  seaworthiness  of  a  vessel  at  the  commencement  of  the  voyage  p 
fade  evidence  that  the  subsequent  repairs,  necessary  to  be  made  during  tbe  V03 
arose  from  an  extraordinary  peril.  Otherwise  the  underwriters  might  be  made  I 
for  losses  from  mere  wear  and  tear.    Donueil  9.  Columbian  Ins.  Co.  2  Sumner,  £ 
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action  of  the  wind,  the  fact  itself  proves  the  violence  to  have  Risk  ofkMB  by 
been  extraordinary,  and  the  loss  falls  on  the  underwriter  as  of  sbipf or  by 
caused  by  a  peril  of  the  sea  (A) :  the  result  is  the  same  if  the  ^^'"f  ^ha- 
•rtip  in  a  heavy  cross  rolling  sea  pitch  or  lurch  away  her  ^«  oommodi- 

"^^  (*)  "^m  757  " 

So,  if  vails  are  blown  from  the  bolt  ropes,  or  split  by  a 

sqaall  coming  on  so  suddenly  that  they  could  not  be  furled, 

this  is  a  loss  by  the  perils  of  the  sea,  and  not  by  the  ordinary 

wear  and  tear  of  the  voyage  (y),  and  the  decision  of  our  En- 

glish  courts  has  been  to  the  same  effect  when  sails  are  split, 

or  masts  are  carried  away,  in  consequence  of  crowding  a 

press  of  sail  to  avoid  an  enemy  or  a  lee  shore.  (Jc) 

On  the  other  hand,  if  masts  or  spars  are  damaged,  or  sails 
torn,  worn  out,  or  carried  away,  in  the  ordinary  service  of 
the  ship,  and  not  by  the  direct  and  violent  operation  of  any 
extraordinary  casualty ;  in  other  words,  by  any  of  the  perils 
of  the  seas,  in  the  sense  which  these  words  bear  in  policies  ^ 

of  insurance,  this  is  undoubtedly  only  wear  and  tear,  and  . 
does  not  fall  upon  the  underwriter*  (i) 

The  damage  caused  by  springing  a-leak  is  not  a  charge  j^m«^caiwed 
npon  the  underwriters,  unless  it  can  be  directly  traceable  to  ^i  when 
the  immediate  »>d  violent  operation  of  some  peril  insured  H^T^'Sil^ 
against ;  as  where  the  leak  can  be  proved  to  have  been  caus-  *^' 
ed  by  a  heavy  sea  striking  the  vessel,  or  by  her  being  driven 
on  a  rock,  &c. :  where  the  leak  arises  from  the  unseaworthy 
state  of  the  ship  when  she  sailed,  and  is  only  a  consequence 
of  that  ordinary  amount  of  straining  to  which  she  would  un- 
avoidably be  exposed  in  the  general  and  average  course  of 
the  voyage  insured,  the  underwriter  is  not  liable,  (m) 

Damage  done  to  the  hull  of  the  ship  in  the  course  of  de-  ^fufl^t^^ 
fending  her  against  an  enemy,  is  not  ordinary  wear  and  tear  the  ship,  u  by 
of  the  voyage,  at  all  events  as  regards  a  tnerfharUmanj  but  is  by^worm^niti, 
a  loss  for  which  the  underwriter  is  liable,  (n)  ^^' 

(k)  See  1  Phfllipi  on  Int.  644.  frequeoUy  take  place,  and  which  the  vet- 

(0  Stevens  on  Average,  166,  dlb  ed.  sel  ought  to  be  able  to  resist"   P.  455,  Mi 

(j)  Beneck^  Pr.  of  Indem.  454.  ftMsre. 

(k)  Coviogtoo  V.  Roberts,  2  Bos.  dt  PuU.       ({)  Beneok^,  Pr  of  Indem.  491.   1  Phil- 

K.  R.  37a   Stevens  on  Average,  168,  fiih  lips  on  Ins.  645, 646. 
ed.    Even  ken,  M.  BeneckA  thinks  that,       (m)  Stevens  on  Average,  170,  Ah  ed. 

eaeept  oader  extraordinary  circomstanceSy  and  see  the  oases  coUeeted  in  the  chapter 

thk  loss  would  not  faU  on  the  underwriters,  on  [Jnseaworthineas,  onie,  Part  11.  Chap, 

''because  the  dangen  in  whkh  these  IV. 

oiipnnie  are  ocoarreoces  whkh       (ft)  Taylor  v.  Curtis,  6  Tauat  606.    9 


760  BISKS  C07ERBD  BT  THE  POIJCT. 

Rink  ofion  bjr  ^Damage  done  by  storm  to  the  ship's  npper  works  fa 
of  ship,  or  by  the  Underwriter  when  amounting  to  above  throe  per  een 
^"o f^perLha-  Damage  done  to  the  hall  of  the  ship  by  worms  ^  and 
^commodi-  jg^  generally  speaking,  regarded  as  faihng  within  the  ord 
— mfroii —  wear  and  tear  of  the  voyage,  and  not  as  a  loss  fallin 

the  underwriters,  (p) 
^^^^^  With  regard  to  copper  sheathing,  the  right  rule  would 
to  be,  that  the  underwriter  ought  to  be  responsible  f< 
damage  violently  done  to  it  by  the  direct  operation  c 
perils  of  the  sea,  as  where  it  is  torn  or  scraped  off  by  r 
in  consequence  of  a  storm ;  on  the  other  hand  he  ough 
to  be  liable  for  any  deteriora^n,  which,  considering 
age  of  the  sheathing,  and  the  incidents  of  the  voyage 
fairly  be  attributed  to  wear  and  tear,  {q) 

Such  are  some  of  the  points  that  have  been  establish! 
this  subject,  either  by  the  courts  of  law,  or  by  the  ge 
practice  of  mercantile  men ;  in  every  case,  as  is  ob^ 
•  much  must  be  left  to  the  practical  judgment  of  pra( 
men,  and  the  only  principle  that  can  be  laid  down  is 
already  mentioned,  viz.,  that  whenever  the  loss  can,  U|; 
fair  review  of  all  the  circumstances,  be  imputed  to  the 
nary  wear  and  tear  of  the  voyage,  the  underwriter  is  ex 
from  liability. 

Underwriter  18        ^  282.  Upon  the  Same  ground,  the  underwriter  is  not  1 
loss  arisiugr        for  that  loss  or  deterioration  which  arises  solely  from  a 
tn^oftheTi^  cipl®  of  decay  or  corruption  inherent  in  the  subject  insi 
"^'^-  or,,  as  the  phrase  is,  from  its  proiper  vice;  tha<>,  if  frui 

comes  rotten,  or  flour  beats,  or  wine  turns  sour,  not 

MBr8hRn*sRep.909.   Sceivens  on  AvertgOi  (p)  As  to  womits  see  Rohl  v,\ 

167,  168,  5ih  ed.  coM^d.    But  See  Ben-  Esp.  244.    1  Phillips  od  Ins.  639.    3 

ecke,  Pr.  of  Indem.  456.  Comm.  (5th  ed.)  300,  aote  (a).    As  1 

(o)  Stevens  on  Average,  161,  5th  ed.  Hunter  «.  Potts,  4  Camp.  203. 

Beneck^,  Pr.  of  Indem  454.    1  Phillips  on  Comm.  ibid. 

Ins.  643.  {q)  1  PhflUps,  Ins.  643. 


1  See  Hazard  v.  N.  Eng.  Marine  Ins.  Co.  1  Sumner,  218, 228;  8.  C.  81 
(S.  C.)  557 ;  Martin  v.  Salem  Ins.  Co.  2  Mass.  429 ;  pod,  803.  But  see  Per  I 
stoD,  J.  in  Depeyaier  v.  Col.  Ins.  Co.  2  Caines,  R.  35. 

>  See  Abbott,  Shipp.  (6th  Am.  ed.)  388»  in  note;  Aymar  v.  Astor,  6  Cowei 
But  Garrigues  v.  Coxe,  1  Binney,  592,  is  ooatfuy.  3  Kent,  (5lii  ed.)  300^  2 
Bote ;  Story,  Bnikn.  f  513;  jnmI,  803. 
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ezienuU  damage,  but  entirely  from  intenud  decomposition,*  Hvit  of  km  by 
the  underwriter  is  not  liable  for  the  loss  thence  arising,  (r)       of  ship,  or  by 

*Thus,  if  spontaneous  combustion  is  generated  by  the  effer-  vi^'^  peruiui- 
Tescence  or  other  chemical  change  of  the  thing  insured,  firising  ^^<»™n»*- 
from  its  having  been  put  on  board toet,  or  otherwise  damaged,       #759 
the  underwriter  is  not  liable  (s) ;    but  it  lies  upon  him  to  Loss  by  spont*- 
sfaow  clearly  that  the  fire  really  arose  from  this  cause,  (t)         ^^  ^^ 

Upon  the  same  principle,  the  underwriter  is  never  liable  f "^  by  the  poi- 

for  that  ordiTuury  and  inevitable  amount  of  leakage,  and  LoMbyonfino- 

breakage  to  which  wines,  spirits,  molasses,  oil,  earthenware,  ZJj^m 

glass,  and  other  liquid  or  brittle  commodities  are  necessarily  ^^^  ^^  *** 

exposed  in  the  usual  course  of  even  the  most  fortunate  voy- 
1 


This  is  a  rule  universally  established  by  the  general  law 
maritime  of  all  nations,  where  the  practice  of  marine  insur- 
ance is  known,  (u)    Mr.  Stevens  states  that,  by  the  custom  ^  ^'iSda?" 
of  Lloyd's,  articles  Uable  to  leakage  and  breakage,  though  not  caused  b^  the 
enumerated  in  the  common  memorandum^  are  always  under*  and  labori^of 
stood  to  be  "free  of  average"    (t.  e.   the  underwriter,  as  theunSerwi^ 
to  them,  is  liable  for  no  parliai  lose,  however  great   its  {ii*i22«w^ 
amount  may  be,)  unless  it  can  be  shown  that  the  ship  in  the  P^°F^*^ 
course  of  the  voyage  has  struck  the  ground  with  such  force  Croas  1;  Mai^ 
as  thereby  to  have  damaged  her  stowage,  (t;)     Lord  Denman,  ^.  ^   * 
however,  in  a  recent  case,  considering  this  to  be  an  unreason- 
able usage,  would  not  allow  it  to  be  given  in  evidence  to 
defeat  the  claim  of  the  assured  ;  the  facts  of  the  case  were 
shortly  these  :  thirty-six  casks  of  oil  insured  from  London  to 
St.  Petersburgh,  were  safely  stowed  at  the  beginning  of  the 
voyage,  but  in  the  course  of  it,  in  consequence  of  the  pitching 
and  laboring  of  the  ship  in  cross  seas^  they  leaked  to  such  an 
extent  that  ten  of  the  casks  were  completely  emptied,  and 

(f)  See  all  the  authorities  collected  by  («)  For  the  general  principle,  see  Emer- 

EiDerigoa,  chap.  xiL  sect  ix.  Du  Vice  igon,  chap.  xii.  sect.  ix.  vol.  i.  p.  389,  who, 

prapre  de  la  Chose,  vol.  L  pp.  38S-S9B.  as  usual,  collects  all  the  authorities.    See 

cd.  1827.  also  Code  de  Commeice,  art  3S5.    Ste- 

(«)  Emerigoo,  chap.  xii.  sect,  xviii.  §  4,  yens  on  Avenge,  219.    «Hh  ed.    Vauoh- 

ToL  i.  p.  430.  ed.  18?7.  ei^s  Guide  to  Blarine  Insurance,  pattim. 

(()  Boyd  9.  Dubois,  3  Camp.  138.  («)  Stevens  00  Average,  219.    Ah  ed. 


>  See  3  Kem,  <Sth  ed.)  30a  Hie  mere  fact  shown  by  the  assured,  that  goods 
iMmed  were  fiwnd,  after  their  aimal,  damaged  by  sea  water,  m  not  evidence  of  a 
kssbythepeijIsoftbBsea.    Flaoiiiiiiig  v.  Marine  Ins.  Co.  3  Watts  4  Sery.  144. 
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Risk  of  low  bjr   the  rest  had  lost  a  fireat  part  of  their  contents.;  the 
of  abip,  or  b^     however,  had  not  shifted  their  places,  in  other  words, 
1^'Vp^a.  stowage  was  not  damaged  ;^^   the  defendants  propos 
^ooounodi-     #give  ip  evidence  the  custom  of  Lloyd's,  as  set  forth  b 
-^  —  Stevens  in  the  above  passage.     Lord  Denman  rejecte 
evidence,  and  told  the  jnry  to  consider  virhetber  the  loe 
in  fact  caused  by  what  they  considered  perils  of  the  seas, 
jury  being  unable  to  agree,  a  verdict  was  taken  by  cc 
for  the  defendant,  (t^) 
In  this  countiy       In  our  own  country  no  'fixed  rute  is  laid  down  as  to 
amount  of*Sak-  shall  bc  considered  ordinary  leakage  and  breakage  on 
lli^fofwtct   articles  on  a  given  voyage. 
underwriiere  ji,  the  United  States,  and  generally  on  the  contine 

•pe  not  to  be  i  ^  j 

restponMUe  is  Europc,  8  Certain  per  centage  is  fixed,  varying  upon  difl 
Uw.  ^  articles,  and  upon  voyages  of  different  length,  and  dun 
Sua*  and^en-  ®^  ^^^  ordinary  amount  of  leakage  and  breakage,  for  i 
eraiijr  on  the  the  Underwriter  can  in  no  case  be  liable,  even  though  the 
certftin  percent-  may  be  wrecked  or  stranded  ;  for  any  amount  of  leaka 
and  bredkage^s  breakage  beyond  this  average  amount  he  will  be  liable, 
the^ttoderwriiw  *^'P  ^  wrecked  or  stranded,  but  not  otherwise, 
is  not  liable.  Jn  the  United  States,  this  amount  is  in  some  cases  fixe 

the  rules  of  the  different  insurance  companies,  (x) 
Stipulations  in        In  the  different  forms  of  policy  in  use  in  the  different 
policies  on  this    cantile  cities  of  Franoei  stipulations  to  this  effect  are  { 
subject.  j^jjy  introduced,  liable,  of  course  to  be  varied  at  the  o; 

of  the  parties. 

Thus,  to  take  one  instance  out  of  many,  in  the  fori 
policy  commonly  in  use  in  Bordeaux,  it  is  stipulated  — 
^'  That  the  insurers  shall  be  altogether  free  from  parti< 
averages,  should  there  not  be  stranding,  on  leakage  of  Hqt 
and  should  there  be  stranding^  they  shall  only  pay  the  e: 
ordinary  leakage^  fixing  henceforward  the  us^iuil  leakag 
5  per  cent,  on  distant  or  coasting  voyages,  at  10  per  ceni 
long  voyages,  as  far  as  Cape  Horn  or  the  Cape  of  G 
Hope,  and  at  15  per  cent,  on  all  voyages  beyond  the 
Capes."  (y) 
761  *  ^Similar  provisions,  varying  as  to  the  amount  of  per  cen 

fixed  on,  are  to  be  found  in  all  French  policies,  (z) 

(to)  Crofts  9.  Maishall,  7  C.  de  P.  d07.        {y)  See  fonn  o(  Bordeam  policy, 

tried  at  Guildhall  before  a  special  jurjr.        cber^s  Gkiide  to  Marine  Insurance,  < 

(«)  1  Pbillipa  Oft  Lu.  638, 62d.  (;t}  Se«  form  «f  jBhwv  policy,  Yai 
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k  283.  Upon  the  same  principle  in  insurances  upon  living  ^^^  of  '<«  ^7 

^  '^  rr  ii«       wear  and  tear 

animals,  the  underwriters  are  not  liable  for  losses  solely  aris-  of  ship,  or  by 
iog  from  their  disease  or  natural  death  ;  such  losses  being  con-  vice  of  pensha- 
tidered  as  proximately  daused  not  by  the  perils  insured  {»'^««^«*i- 
against,  but  by  the  natural  and  inherent  tendency  to  decay  ;  j^  insu^nces 
in  other  words,  from  the  proper  vice  of  the  subject  insured.      on  living  ani- 

'  *      -"^  *  mals,  the  un- 

Where  the  loss  of  live  stock  arises  solely  from  natural  mor-  derwnters  are 
lality,  as  for  instance  wb^e  cattle  die  at  sea  from  any  infec-  kwses  joLy' 
tious  disorder,  which  might  eqnaOy  have  affected  them  on  JS^SiieMe  or 
land,  or  of  some  disease  which,  though  probably  in  part  natural  death. 
occasioned  by  the  confinement  and  other  usual  circumstances 
of  the  voyage,  is  yet  not  proximaidy  earned,  by  any  extra- 
ordinary,  violent,  or  immediate  agency  of  the  perils  insured 
against,  the  underwriters  are  undoubtedly  not  liable  for  the 

kl68« 

Like  all  other  investigations,  however,  in  which  the  en- 
deavor is  to  distinguish  between  the  more  remote  occasion 
and  the  immediate  cause  of  loss,  the  question  of  the  under- 
writer's liability  for  losses  of  this  description,  has  given  rise 
to  much  fanciful  reasoning  and  many  very  refined  and  subtle 
distinctions,  more  worthy  of  schools  of  logic  than  courts  of 
justice. 

As  long  as  negro  slaves  were  universally  regarded  by  the  ^JJJi,^  ^® 
jurists  of  civilized  and  Christian  Europe  as  mere  live  stock,  negro  slaves. 
it  was  gravely  determined  that  the  self-inflicted  death,  pro-  Sa?M  ci^!^ 
dnced  by  the  horror  and  despair  of  a  fellow  man,  was  a  loss  ^eid"noi1o^ 
arising  from  the  proper  vice  and  inherent  pravity  of  the  at  the  mk  of 
iking  insured,  and  as  such  was  not  to  be  at  the  charge  of  the  ter. 
underwriters,  (a) 

^he  courts  were  even  driven  to  the  disgrace  of  listening       *762 
to  solemn  arguments  to  prove  the  position  (which  they  only  {hrowlng^e?^ 
evaded  establishinis  as  law  by  resorting  to  a  technical  point  ^^>^  ^^^^ 

o  ^  o  r  slaves,  in  con- 

of  pleading)  that  the  loss  occasioned  by  throwing  overboard  sequence  of  a 
part  of  the  human  cargo  of  an  overloaded  slaver,  in  order  to  ter.'^'  ^  ^ 

Gregaon  v.  Gil- 
bert 


77.    NanUs  policy,  ibid.  118, 119,  Pari^  Traits  d'Assuneince,  No.  66,  and  see  M. 

(Compagnie  Geoerale,)  ibid.  137,  &c.  drc.  EBtrangio,  ibid.  Emerigon,  to  his  great 

8ea  also  the  Ammm^am  policy,  ibid.  II,  honor,  shows  a  proper  degree  of  repug- 

Idw    Aiatwerpy  art  9, 10.  ibid.  19.  nance  to  these  disgraceful  doctrines,  chap. 

(a)  Vslio,  Cenunent.  siir  I'Oidoiioaaoe  xii.  sect.  x.  Mort  et  Bevolte  des  Negres, 

de  la  Ifaiine,  th.  yL  art  11,  lA.   Pothien  vol  t  p.  382  ed.  1827. 
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Risk  ofkw  bf  avoid  a  scarcity  of  water,  was  .a  loss  for  which  the  unde 

wvtf^bn  An/1   f ABt* 

of  ship,  or  by     ters  Were  not  liable  as  an  ordinary  peril  of  the  sea.  (b) 
vioeof  pcrisha-      Nay,  Lord  Mansfield  himself  had  to  undergo  the  m 
^oommodi-     choly  degradation  of  applying  all  the  subtlety  of  his  gre 

- — — tellect  in  order  to  assist  a  special  jury  of  London  mere 

Schmoii.  1 T.  '  in  coming  to  the  following  conclusions  in  a  case  where  ^^ 
^*  tality  by  mutiny  of  slaves  "  was  included  amongst  the  ] 

insured  against. 

1.  That  all  the  slav^  who  were  killed  in  the  mutin 
died  of  their  wounds,  were  to  be  paid  for. 

2.  That  all  those  who  died  of  their  bruises,  which  the^ 
received  in  the  mutiny,  though  accompanied  by  other  ca 

*  were  to  be  paid  for. 

3.  That  all  ;pho  had  swallowed  salt  water y  or  leaped 
the  sea,  and  hung  upon  the  sid^  of  the  ship  without  1 
otherwise  bruised,  or  died  of  chagrin^  were  not  to  be 
for.  (c) 

Death  of  sjsves  In  the  last  case  upon  this  subject  in  our  books,  it  was  de< 
food  aod  water  that  whcrc  ucgro  slavcs  died  on  the  passage  from  scarci 
SLthwntu"***  food  caused  by  the  eztraordinarp  and  unavoidable  delay  c 
Hodgson.  voyage,  this  was  a  case  of  natural  death,  for  whichahe  ui 
vtnriters  were  not  liable,  (d) 

Happily,  since  the  extinction  of  the  African  slave  trac 

this  country,  and  the  numerous  international  treaties  bet' 

our  own  and  foreign  governments  for  the  suppression  o 

traffic,  English  underwriters  can  no  longer  have  any  ic 

diate  concern  with  insurances  upon  slaves. 

763  *  *Several  of  the  principles,  however,  established  by  i 

decisions  are  still  applicable  to  insurances  on  live  stock. 

Cases  of  insur-      Thus,  ui  a  case  where  thirty  mules,  ten  asses,  and  t 

stock.  oxen  were  insured  "  at  and  from  Cork  to  Barbadoes  an 

of  scaiS^^o?*  Vincent,  warranted  free  of  mortality  and  jettison,"  I 

provisions,         Tenterdcn  held,  upon  the  authority  of  the  case  of  Ta 

caused  by  the  ^ 

extraordiaary  V.  Hogdsou,  just  citcd,  that  if  the  ship  had  been  driven 

btedday^oftbe  ^^  her  coursc  by  the  perils  of  the  sea,  and  the  vo 

n^aulMM?^  thereby  had  become  so  protracted  as  to  exhaust  all  the 

oftheunderwri-  visions,  and  consequently  the  means  of  sustaining  the  li 


(fr)  GregBOQ  9.  Gilbert,  Parte,  103^  7th    130.    The  above  is  taken 
ed.    Marshall  on  Ins.  560.  the  report, 

(c)  Jones  V.  SchmoU,  oiled  1  T.  Aep.       (d)  Tatham  v.  Hodgson,  Pftrk  e 

141, 8th  ed. 
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the  animals  insured,  then  the  words,  *^  warranted  free  from  Risk  of  low  by 
mortality ^^^  introduced  into  the  policy,  would  ha^e  protected  of  ship,  or  by 
the  underwriters  from   liability   for  loss  arising   from  such  vioe'of^i^ilrilha. 

Where  the  perils  of  the  sea  have  been  a  conducing  cause  

of  the  loss  of  live  stock  thus  insured,  it  is  often  a  matter  of 
great  difiicuky  and  nice  discrimination  to  settle  the  ques* 
tion  of  the  underwriter's  liability. 

In  the  case  just  cited,  where,  as  we  have  seen,  the  under-  ^^2^^*"' 
writers  expressly  stipulated  not  to  be  liable  for  any  average  bruises  caused 
loss  caused  by  ^'  martdlUy.^^^  it  appeared  that  all  the  animals,  pitchiogof  ihe 
ioBured,  except  five  mules  and  one  ass,  died  on  the  voyage  (^eiS  oTioss^fOT^ 
of  severe  bruises,  lacerations,  and  injuries,  ari$mg  from  ike  "^^^^  ^^ 
violent  pitdung  and  rotting  of  ihe  ship^  occasioned  by  a  furious  J^bie,  though 
siorm  and  the  consequent  agitation  of  the  sea^  Lord  Tenterden  tained  a  war- 
and  the  rest  of  the  judges  of  the  King's  Bench  deeided,  ^rMt/martal' 
though  not  without  some  doubt,  Aat  this  was  a  loss  by  the  j^^j^reno^^. 
perils  of  the  sea,  for  which  the  underwriters  were  liable,  and  ^^^  ^* 
against  which  they  were  not  protected  by  the  warranty  to  be 
**  free  of  mortality  ;  "  for  the  word  martaUtyj  in  its  ordinary 
sense,  never  means  molent  deaths  but  death  arising  from  jkoU 
wral  causes*  (/) 

And  in  a  subsequent  case  of  the  same  kind,  where  horses      «  764 
were  insured  from  Liverpool  to  Jamaica,  with  the  same  war»  j'J^l^  undera 
ranly  to  be  "  free  of  mortality  and  jettison,"  and  it  appeared  wmiiar  policy, 
*tbat  the  horses  which  had  been  in  the  first  instance  properly  violent  laboring 
secured  between  decks,  in  the  course  of  the  voyage,  and  broke  from'their 
without  any  fault  of  the  assured,  by  the  laboring  of  the  ves-  ^^\^ 
sel  in  a  violent  storm,  first  broke  the  slings  by  which  they  partly  by  kick- 
were  supported,  and  then  having  kicked  down  the  partitions  j^unea  receiv- 
by  which  they  were  separated,  and  being  unable  to  stand,  roUinffof  the 
owing  to  the  great  rolling  of  the  vessel,  kicked  and  bruised  thfuUie Mde^ 
each  other  so  violently  that,  by  that  means,  combined  with  write™  were 
the  injuries  received.from  the  pitching  of  the  vessel,  they  all  Gabayr.Uoyd, 
died  in  the  course  of  the  storm ;    the  court  felt  bound  by 
thehr  former  decision  to  hold,  that  the  underwriters  were 
liable  for  this  loss,  as  a  loss  by  the  perils  of  the  sea.  {g) 

(«)  Per  Lord  Tenterdea  in  Lawrtooo  (^)  Gabay  v.  Lloyd,  S  R  &  Or.  703. 

9,  Aberdem,  9  B.  ft  Aid.  111.  All  the  cooit  held  that  this  caae  fell  within 

(/)  LawicDoe  v.  Abevdein,  9  B.  ft  that  of  Lawrence  v.  Aberdetn,  with  wbfch 

Aid.  107.  decMon  Abbott,  C.  J.  (Loni  Temerden,) 
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Sect.  III.  Risk  of  Loss  not  proximately  caused  by  the  1 
insured  ngainsi :  Causa  proxima  nan  remota  speciaim 

^^^im 'T"^      §  284.  To  prevent  uncertainty  and  dispute,  it  is  a  « 
caused  by  the    jule  that  the  Underwriter  is  liable  for  nb  loss  which  is 

perils  insured  .       ^   ,  j   i       ^t  m     •  j  •     *  • 

against:  Cauaa  proximately  caused  by  the  perils*  insured  against.      C 
^H^^J^^,  proxima  non  remota  spectatur  is  a  fundamental  princip 
The  underwri-    ^^®  ^^^  ^^  insurance,  and  the  reason  is,  as  given  by 
ISTilLli^^'if^?'    Bacon,  that  "it  were  infinite  for  the  law  to  conside 

no  loss  which  is  ' .  • 

not  proximately^  causes  of  causcs,  and  their  impulsions  one  on  another,  t 

penis  insured     fore  it  conteuteth  itself  with  the  immediaie  cause.''  (h)  ^ 

wiiahieVoraU         l^^is  maxim  as  applied  in  practice  has  a  twofold opere 

Sused^ » 80     —  partly  to  limit,  and  partly  to  enlarge  the  underwr 

Hence  the        responsibility.     It  acts  in  the  latter  mode  in  all  those  < 

j;;^^^  where  it  has  been  decided  that  the  underwriter  shaU  be  1 

^^f'^MA    '^'  ^  losses  that  are  proximaiely  caused  by  the  perils  ins 

application  in     against,  though  they  may  be  remotely  occasioned  by  the 

765  *       *^^  negligence  of  the  assured  or  his  agents,  {i)  ^    It  ope 

in  the  same  way  in  those  cases,  where  the  question  is,  wh< 

the  cause  of  loss  has  been  correctly  alleged  in  ike  declarai 

Bayley,  J.  and  Holroyd,  J.  expressed  {i)  Rnsk  v.  Eoyal  Exch.  Abb,  S 

themselves  perfectly  satisfied ;  but  Mr.  Aid.  72.  and  the  line  of  cases  be 

J.  Littledale  said  he  doubted  whether  he  that  and  Redman  v.  Wilson,  14  M 

should  have  concurred  with  it.  Wela.  476,  which  are  cited  in  thi 

(A)  Maxims  of  the  Law,  35.     Law  sectioiL    ^  Po§t,  806, 807.  >» 
Tracts,  1737,  cited  by  Lord  Denman  in 
0e  Vaox  v.  Salvador,  4  Ad.  &  £11.  431. 


1  In  Peters  «.  Warren  Ins.  Co.  3  .Sumner,  389,  it  was  decided,  that  the  i 
Causa  proxima  non  rtmota  spectatur,  is  not  of  universal  application  in  the  lav 
does  not  exclude  incidental  losses,  flowing  as  a  legal  or  natural  coneiequence  fii 
direct  injury  or  loss  to  the  thing  insured.  See  Peters  v.  Warren  Ins.  Co.  14 
(S.  C.)09;  Magoun  v.  N.  Eng.  Marine  Ins.  Go.  I  Story,  G.  G.  157.  All  exp 
resulting  as  a  direct  and  immediate  consequence  of  a  peril  insured  against,  are  ci 
by  the  policy.    Hale  v.  Washington  Ins.  Go.  2  Story,  G.  G.  176. 

*  See  Georgia  Ins.  and  Trust  Co.  v.  Dawson,  2  Gill,  365 ;  Delano  v.  Bedfbi 
Go.  10  Mass.  347,  354;  Williams  v.  SuiTolIc  Ins.  Go.  3  Sumner,  276, 277;  3 
(5th  ed.)  300,  note,  306,  307;  Patapeco  Ins.  Go.  v.  Gouller,  3  Peters,  (S.  C. 
Golum.  Ins.  Co.  v.  Lawrence,  ib.  517;  Walters  v.  M.  L.  Ins.  Go.  11  ib.  213; 
1  M'Lean,  275 ;  Oeoigia  Ins.  and  Trust  Co.  v.  Dawson,  2  GOl,  365 ;  Perrin  v.  F 
tion  Ins.  Go.  11  Ohio,  147;  American  Ins.  Go.  v.  Insley,  7  Barr,  223;  Potter  c 
tblk  Ins.  Go.  2  Sumner,  197, 200 ;  Gopeland  v.  N.  Eng.  Marine  Ina.  Co.  2  M 
432,450;  Bliery  v.  N.  £ng.  los.  Go.  8 Pick.  U. 
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and  the  rule  then  is,  that  although  other  perils  may  have  been  Risk  of  Um  not 
oontributory  to  the  loss,  yet  the  assured  shall  recover  in  the  caum^by^  the 
action,  if  the  prosdmate  or  substantive  cause  of  loss  was  that  ^ui^Tamsa 
alleged  in  the  declaration,  (j)                                                   ^SSTISi^S^ 
We  shall  have  occasion  elsewhere  to  discuss  the  two  classes  ,-;; : — 

IltustraUonB  of 

of  cases  just  referred  to ;  our  object  here  is  merely  to  consid-  the  first  branch 
er,  very  briefly,  the  application  of  the  rule,  in  as  far  as  it  tends  that  the  undo^ 
to  limit  the  underwriter's  responsibility.!  ^i^o^^t 

Thus,  loss  arising  from  sale  of  goods,  to  defray  expenses  '•°2^"*^^ 
of  repairing  a  ship  in  a  port  of  distress,  has  been  held,  on  by tbeperiis 
this  ground,  not  to  be  within  the  policy,  at  all  events  as  "**      »«*«w^ 
against  the  underwriter  on  goods,  (k) 

80,  loss  of  voyage,  caused  by  interdiction  of  commerce, 
blockade,  or  hostile  possession  of  the  port  of  destination,  is 
not  a  risk  within  the  policy,  being  the  effect  of  a  peril  acting 
not  immedialelf^j  but  circuiiously^  on  the  thing  insured.  (/) ' 

80,  the  expense  of  wages  and  provisions  of  the  crew 
during  a  delay  for  repairs,  or  detention  by  an  embargo,  is  not 
a  risk  within  the  policy  ;  though  this,  indeed,  rather  depends 
on  the  principle,  that  all  such  expenses  are  a  charge,  not  on 

• 

(i)  Gfeen  «.  Elmalie,  Peake's  N.  P.  (i)   Powell  v.  Qadgeoo,  5  Maule  9c 

S12.     Heymao  v.  Parish,  2  Camp.  149.  Sel.  431.    Sarquy  v.  Hobson,  4  Biogh. 

Anamgelo  v.  Thompsoo,  ibid.  620.    Livie  131. 

«.  J'Anwo,  12  East,  648.    Hahn  v.  Cor-  (i)  Hadkinsoo  v.  Bobinsoa,  3  Bos.  ft 

bett,  3  Bingfa.  26S,  and  other  cases  cited  PuU.  388.    Lubbock  v.  Roworoll,  Esp. 

/•«,  Part  IT.  Chapter  *<  On  the  Declara-  67,  dec.  and  see  post^  Sect.  VIL 
tjoo." 


>  If  the  ship  is  so  dinbled  by  a  storm,  that  she  becomes  unmanageable,  and  thereby 
her  boat  is  lost,  and  the  loss  is  properly  attributable  to  the  crippled  and  disabled  oondl- 
tioii  of  the  ship  by  the  storm,  the  loss  is  properly  attributable  to  the  storm,  although  the 
eaose  of  it  did  not  occur  daring  the  actual  continuance  of  the  storm.  The  rule,  tauMa 
pnsima  mm  rema(a  tpeeUUur,  does  not  apply  to  such  a  case.  Potter  v.  Ocean  Ins. 
Co.  3  Sumner,  27.  In  this  case,  Mr.  Justice  Story  said,  —  "  In  causes  of  this  sort  it 
will  not  do  to  refine  too  much  upon  metaphysical  subtleties.  If  a  vessel  is  insured 
against  fire  only,  and  is  burnt  to  the  waters  edge,  and  then  fills  with  water  and  sinks, 
it  would  be  difficult  in  common  sense,  to  attribute  the  loss  to  any  other  proximate 
eanse  than  the  fire,  and  yet  the  water  was  the  principle  cause  of  the  submersion.  If 
a  vessel  be  insured  against  barratry  of  the  master  and  crew,  and  they  fraudulently 
bote  holes  in  the  bottom,  and  thereby  she  sinks,  in  one  sense  she  sinks  from  the  flow- 
isg  in  of  the  water ;  but  in  a  just  sense,  the  proximate  cause  is  the  barratrous  boring 
of  the  boles  in  her  bottom.**  p.  42.  See  also  Peters  v.  Warren  Ins.  Co.  3  Sumner, 
3W ;  a.  C.  14  Peters,  (S.  C.)  991 ;  Hazard  v.  New  Eng.  Ins.  Co.  1  Sumner,  218, 229 ; 
tat  further  illustraliofi  of  this  subject 

s  See  Delano  e.  BedlunI  Ins.  Co.  10  Mais.  347 ;  Andrews  v.  Emx  F.  4t  M.  Ins. 
Co.  3  Mnsoo,  21. 
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Ride  of  loss  not  the  Underwriter,  but  oa  the  owner,  as  forming  p»t 
^a^^by  The     Ordinary  expenses  of  the  voyage,  (m)  ^ 
SctiS4°'^ffff      Without,  however,  adverting  to  further  ilkistrations 
!ir!!^'!I!l!!!!ll!r  well  established  rule,  which  we  shall  have  abundant  o< 
Difficulty  of  ap-  ^^  Consider  elsewhere,  we  shall  show  the  difficulty  *of  \t 
plying  the  rule    ^^ical  illustration,  by  citing  the  two  following  recent 
shown  by  two    wherein,  upon  two  states  of  fact  almost  identical,  Lor< 
L^'Denman    man  and  Mr.  J.  Story  came  to  diametrically  oppositi 

and  Mr.  J.  Sto-  ^ij^^np 
ry  have  aoplied  ClUSlonS. 

^i^t'^e  mL      '^^^  *^^  ®^  ^^^  English  case  were  shorUy  these : 
state  of  facts,     in  the  Hooghly  river  came  into  collision  with  a  steamc 
766  *       considerable  damage  was  done  to  each.     The  owner 
to  be  paid  by     skip  clahned  compensation  of  the  owners  ol  the  $U 
^^^Lipu)       ^^^  ^^  claim  having  been  referred  to  arbitration, 
rfore^'n^aiS?    awarded  that  each  vessel  should  bear  half  the  joint  ex 
traUon  award,    of  the  two.     Under  this  award  the  ship  had  to  pay  a  b 
rr'ar     to  the  steamer  ;  and  the  owner  of  the  ship  brought  an 
oS^ston,  is  not^  against  his  underwriter,  to  recover  the  sum  he  faftd  bee 
d^a  oSint  fw   o^^^^g^^  ^^  P^y?  M  »  particular  average  loss,  laying  the  di 
loBsbyiheperiU  io  bavc  been  caused  "  by  tt^  perils  of  the  sea*^     The 
De  Vain  v.       of  Kiufi^'s  Bcuch  held  that  he  could  not  recover,  c 
dc  Eiu.  420.     '  ground,  as  stated  by  Lord  Denman,  that  the  obligat 
pay  the  sum  in  question  was  neither  ^'a  necessary 
proximate  effect  of  the  perils  of  the  sea,  but  growing 
an  arbitrary  provision  of  the  law  of  nations."  (n) 
But  in  the  In  the  American  case  the  facts  were  these  :  —  An 

wchlsu^OT!  rican  ship  in  the  river  Elbe,  without  fault  on  either 
by'wnieiiTO^a  ^™®  ^^to  collision  with  a  Hamburgh  galliot,  and  sunl 
J<»«gn  court,  receiving  herself  considerable  injury.  The  owner  < 
ncoverabie  as  golMot  brought  the  casc  before  the  Marine  Court  of 
periiso/the Ma.  haveu,  which,  in  pursuance  of  the  regulcLtions  of  the 
i^^in™  c^^  burgh  ordinance,  apportioned  one-half  the  whole  loss  < 
ssonm.  Rep.    owners  of  each  vessel.    The  owners  of  the  ship  ha  vine 


(m)  fletoher  v.  Poole,  Paik  on  Ins.  if$ctatur»    De  Vanz  v.  Salvado 

115.  8th  ed.    Eden  v.  Poole,  ibid.  117.  dc  EU.  42& 
Robertson  v.  Ewer,  1 T.  Rep.  127.  Lord       (n)  De  Vans  d.  Salvador,  4  Ad 

Denman,  however,  puts  these  cases  on  430. 
the  ground  of  ooiua  prosEMna  mm  remda 


>  See^Mi^,  909,  911,  and  notes. 


compelled  to  pay  this  sam,  brought  an  action  to  recover  it  Riik  of  to  not 
against  their  underwriters,  laying  the  loss  by  perils  of  the  sea.  oaiued  by  Um 
Mr.  J.  Story,  giTing  the  judgment  of  the  Circuit  Court,  in  S^jJ^g^ 
the  case,  held  the  underwriters  liable  on  the  ground,  that  the  Ji;;^*^^^^ 

damages  so  apportioned  on  the  ship  must  be  regarded  cu  a  

direci  andproximaU  effed  of  the  coUision.  (o) 

*Tbe  learned  judge,  in  the  course  of  his  elaborate  judg*  *767 
ment,  reviews  all  the  foreign  and  English  authorities,  aud, 
aoiongBt  the  rest,  the  case  of  De  Vaux  v.  Salvador,  from 
which  he  expressly  dissents,  fully  admitting  the  general  force 
of  the  maxim  of  causa  proocma  non  remaia  speeUduTj  but 
disputing  the  correctness  of  its  application  in  the  partieuhur 
instance. 

The  following  proposition  is  laid  down  by  the  great  J^^Jj^?[jjJ^ 
American  jurist,  as  the  resuh  of  all  the  authorities,  and  the  ^  Mr.  J.  Sioqr 
foundatioD  of  his  own  decision,  viz.,  ''  TJuU  when  (he  thing 
insured  becomes  by  law  {%.  e.y  by  the  operation  of  some  rule  of 
maritime  kw)  direcUy  chargeable  wUh  an  expenscj  or  eontru 
buHon^  or  lossj  in  consequence  of  a  particular  yperilj  the  law 
treats  such  peril,  for  all  practical  purposes,  as  the  prooamate 
cause  of  such  expenscy  contribution,  or  loss^ 

The  whole  judgment  will  well  repay  a  perusaL  It  cer- 
tainly seems  that  the  decision  of  Mr.  J.  Story  is,  in  the  lan- 
guage of  Chancellor  Kent,  "  well  sustained  by  just  reason- 
ing and  sound  authority."  {p) 

The  only  difierence,  in  point  of  fact,  between  the  Ameri- 
can and  English  case  is,  that  in  the  former  the  amount  of 
contribution  was  fixed  by,  and  paid  under,  a /ticfo'cia/ decree  ; 
in  the  latter  it  was  merely  a  matter  of  private  award  and  ar- 
bitration ;  but  Mr.  J.  Story,  after  noticing  this  distinction, 
disclaims,  and  apparently  with  justice,  the  notion  that,  in 
point  of  principle,  it  can  make  any  difference  between  the 
twocases.^ 


(o)  tFeters  «.  Wanen  Int.  Comp.  3    Int.  181-190.    {  S.  C.  14  Peters,  (S.  C.) 
Somner,  380,  cited  at  length,  with  the    90.  ^ 

QfMr.  J.SCor7,ia2PhiItipsoa       {p)  3  Kelt's  Coomu  (5lh  ed.)  301. 


*  See  Hale  v.  Waafategton  fna.  Co.  2  Story,  C.  C.  176,  ched  pou^  768  and  809,  m 
sotea,  m  wUeh  the  aeafeitoeiit  between  the  ships  for  damagea  done  by  oollisioa  waa 
by  coniproiBfleL 

TOL.  n.  3 
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Sect.  IV.  Risfc  of  Loss  occasioned  by  the  Acts  or  Negi 

of  ^ke  Assured  or  his  Agents* 

of  io»  00-      k  385,  Xhe  principal  established  by  the  more  recent  a 

ftaijMHiftd  bv  the         7  r  r  ^ 

acts  or  nedi-      ities  in  this  oountry  is,  that,  supposing  the  vessel,  crei? 
mi^or  his       equipments,  to  have  been  originally  sufficient,  and  a  c 

*^^^ to  have  been  provided  of  competent  skill,  the  assure 

768  *  done  all  that  he  contracted  to  do ;  and  the  underwrit 
is  seftworSiy  '^  in  such  case,  liable  for  any  loss  proxtmaidy  caused  J 
^^"^^  P^wJs  insured  against,  although  it  may  have  been  rer 
equipped,  an^  occasioucd  by  the  negligence  or  misconduct  (not  arooi 
outset,  the  un-  to  barratry)  of  the  captain  or  crew,  whether  such  negli 
be  liable  for  all  or  misoonduct  consist  in  omitting  some  act  which 
SSETb^tto^  to  be  done,  or  doing  an  act  which  ought  not  to  be  di 
^"SatTSSfgh  ^  couwe  of  the  navigation,  {q) 
lemotelv  ocea-  The  Same  principle  appears,  at  length,  after  much  fli 
acts  of  neffii-     tion  in  the  decisions,  to  have  been  established  in  the  I 

genoe  of  the        ci|-^*-h.    (r\  ' 
master  or  crew-   »*«**'o*  \') 

{q)  Busk  0.  Royal  Exch.  Comp.  2  B.  Waters  v.  Merchants  Louisville  ] 

ft  Aid.  72.    Walker  v.  Maitland,  5  B.  &  11  Peters,  (a  C.)  Rep.  21a    <{  I 

Aid.  171.    Bishop  V,  Pentland,  7  B.  &  Suffolk  Ins.  Co.  2  Sunwer,  197 

Cr.  219.     Holdsworth  e.  Wise,  ibid.  794.  land  v.  N.  England  Marine  Ins 

Shore  v.  Bentall,  ibid.  798.    Phillips  v,  Metcalf,  432,  440 ;  Andrews  v.  E 

Headlam,  2  B.  &  Ad.  380.     Dixon  «.  &  M.  Ins.  Go.  3  Mason,  0,  26,  2^ 

Sadler,  5  Mees.  &  Wels.  405.    S.  C.  iiaros  v.  Suffolk  las.  Co.  3  Sunw 

confirmed  in  error,  8  Mees.  &  Wels.  895.  277 ;  Georgia  Ins.  &  Trust  Co.  t 

Redman  v.  Wilson,  14  Mees.  &  Wels.  478.  son,  2  Gfll,  365 ;  Perrin  r.  Protecti 

(r)  See  1  Phillips  on  Ids.  chap.  ziiL  Co.  11  Ohio,  147;  American  Ins. 

sect.  2,  see  especially  p.  581.    3  Kent's  Insley,  7  Barr,  (Penn.)  223;  an 

Comm^.  (5th  ed.)  300,  301,  and  also  306,  765,  and  note;    St.  Louis  Ins. 

and  the  learned  note  (0)  thereto  appended.  Glasgow,  Missouri  Ins.  Co.  «.  Gl 

The  oases  in  the  Supreme  Court  of  the  8  Missouri,  713,  725.    The  princii 

United  States,  which  seem  to  have  fixed  never  been  extended  to  the  case  o( 

the  law  as  stated  in  the  text,  are  f  Pa-  tary  deviation.      Natchez  Ins.  < 

tapsco  Ins.  Comp.  9.  Coulter,  3  Peters  Stanton,  2  Smedes  &  MardL  34( 

Rep.  222.      Columbian  Ins.  Comp.   v.  Stewart  v.  Ins.  Co.  1  Hamph.  242 
Lawrence,  10  Peters,  (S.  C.)  Rep.  517. 


1  «  This  doctrine,"  says  Mr.  Justice  Story,  "  not  only  stands  upon  the  maxim 
proaamanonremotatpeetatur;  but  upon  the  more  general  ground,  that  the 
writers  teke  upon  themselves  all  losses  by  the  perils  insured  against,  witbo 
reference  to  the  fact,  whether  they  are  attributable  to  the  negligence  or  defaull 
noASter  and  crew,  or  to  mere  accident  or  irresisUble  force.  There  being  n 
exception  in  the  words  of  the  policy,  the  poUcy  of  the  law  does  not  create  one, 
owner  can,  in  most  cases,  be  in  no  better  condition  to  guard  himself  against  a  1 
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It  may  be  convenient  to  state  briefly  the  substance  of  the  Riakoficm  oo- 
cases  that  have  established  this  now  undoubted  principle.         acts  or  neffU- 

A  Russian  ship,  which  w^s  -seaworthy  at  the  outset  of  the  So^^uT  ^ 
risk,  and  navigated  by  a  competent  master  and  crew,  was  ^e^^- 


compelled  in  the  course  of  a  voyage  from  Amsterdam  to  St.  ^J^*^'^ 
Petersburg,  to  wintw  in  a  port  in  the  &ulf  of  Finland,  rule. 
where  she  was  left,  as  is  usual  under  such  circuraslances,  ^e^1|^bai«e 
under  the  charge  of  the  mate,  who  was  quite  sufficient  for  of  mate  by  h» 
ber  safe  custody ;  owing  to  the  negligence  of  this  person  in  gusk  9.  Boyai 
not  extinguishiBg  a  fire  which  he  had  lighted  in  ber  cabin,  q^^^ 
the  ship  was  burnt  while  he  was  absent  ^n  board  another  ^  B-  ^  ^^*  '^^ 
yessel :  the  court  held,  that,  as  the  loss  of  the  ship  was  prox* 
imately  caused  by  fire  (one  of  the  perils  insured  against)  the 
underwriters  were  liable,  though  it  was  remotely  occasioned 
by  the  negligence  of  the  mate.  {$) 

The  court  came  to  the. same  conclusion  in  a  case  wh^e  Ooodaiottbr 
sc^ars  were  lost  in  the  course  of  being  conveyed  from  the  ^^  ly^'^ahip 
ship  to  the  sh<Nre  accotding  to  the  usage  of  the  West  India  j^^!^^^ 
^trade,  in  a  sloop  adequately  manned  for  the  purpose,  which  crew. 
was  drifted  on  the  rocks  in  consequence  of  the  seamen  in  MaiUaad.' 
charge  of  her  all  going  to  sleep,  in  gross  neglect  of  their      ^  „^q 
duty,  (t)  1  ^^^ 

(#)  Riuk  V.  Royal  Exch.  An.  Comp.  3  (0  Walker  «.  Maitland,  d  B.  fe  Aid. 
&  lb  AJd.  72.  171. 

Ibe  iiegliguuce  of  bis  ageata,  than  he  » to  guard  agaitut  ft  Utm  by  aocideDt  or  irremti- 
hfe  loroe.  He  doca  not  warrant  the  fidelity  of  his  agents,  but  merely  their  capacity 
tnd  ability.**  Hale  v.  Washington  Ins.  Co.  2  Story,  C.  C.  176,  184, 185.  See  pod, 
SSS,  Doie.  lo  Copeland  v,  N.  Eng.  Marine  Ins.  Co.  3  Metcalf,  4^  450,  Mr.  Chief 
Jnsdoe  Shaw  said,  —  **  These  mislakes  of  judgment,  and  instances  of  negligenoe  are 
incident  to  navigation,  and  constitute  a  part  of  the  perils  that  attend  it ;  and  they  can 
BO  more  be  restrained,  prevented/  or  guarded  against,  by  the  owneis,  than  by  the 
■wkiwiiteii.  The  most  eautious  fotesight  can  only  enable  owners  to  piovide  n  oom- 
peieat  crew  of  officers  and  seamen  at  the  commencement  of  the  voyage.*'  And  in 
this  last  case  it  was  decided,  (Wilde,  J.  dissenting,)  that,  although,  in  case  of  the 
■Hftnity  or  other  incompetency  of  the  master,  occurring  at  a  foreign  port  during  the 
voyage,  it  is  the  duty  of  the  mate  to  take  oommand  of  the  vessel,  and  although  he  ha« 
ft  rtght  to  resort  to  all  lawful  means  to  establish  himself  in  the  command ;  yet  ii^ 
fiom  want  of  judgment,  or  even  from  culpaUe  negligence,  he  omits  to  do  aO|  and  the 
veasel  sails  under  the  master's  command,  and  is  stranded,  the  underwriters  are  not 
diseharged.  In  thiscase,  the  insurance  was  on  a  voyage  out  and  home,  and  it  was 
conceded,  that  the  officers  and  crew  were  oompetenc  to  the  perfimnance  of  their 
duties  at  the  oommenoement  of  the  voyage. 

1  Under  a  policy  on  a  cargo  of  tin,  shipped,  or  to  be  shipped,  at  and  from  New 
Tofk  to  Baltimore,  the  assured  may  recover  a  partial  loss  ibr  damage  by  sea  water, 
cauaed  by  the  perila  of  the  seas,  though  the  tin  waa  nol  properiy  dunnaged  and 
«owhL    aeoigialDS.4TnistCo.v.  Daw*on,2ail^a69. 
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mat  of  low  (M-  A  •hip,  which  was  obliged^  owing  to  her  being  a  8 
actiior negii-  built  veseely  to  be  lashed  to  a  harbor  pier,  £eU  over  when 
Sured  w  hk  ^  ^'^^  ^^^  ^^^r  ^^  ^^  Bkone  in  and  stranded  in  oonsequ 
•g^"^-  of  ihe  gross  negligence  of  the  mate,  in  not  procuring  a 

Ship  biifed,       ^f  sufficient  Strength  for  the  purpose  :  the  court  on  the  i 

owing  to  nurte^B  ^  i       r 

negiigeoce  in     principle,  held  the  underwriters  liaUe.  (u) 

vdlh  proper  A  ship  insured  on  an  entire  Toyage  out  and  home,  hs 

bSmp^        ^^^^  seaworthy  and  properly  manned  and  oommanded  a 

7?%"^r  21A  ^"^^^  '^^  ^^  ^^^9  ^^  ^^^  ^^  ^^  passage  home  bi 
Sailing  home-  perils  of  the  sea ;  the  underwriters  were  held  not  to  be 
oE^^^^s^**'  charged  by  the  eaptaia's  negligence  and  misconduct  in  sa 
n^of  dan  ^^^  ^^^  ^^  ^^^  hameuHurd  passage  in  such  a  state  of  leak 
OU8  leakiiiew.    as  to  be  obliffed  to  be  pumped  out  by  the  crew  every 

Holdsworth ».    ^  y  X  1  f       r  J  J 

Wise,  7  B.  &      hours.  (V)  ^ 

Shi  ^  b  "^  ^^^^  struck  the  ground  and  was  lost  in  the  Sierra  L 

■traoding,  ow-    river  by  stranding,  owing  to  the  master's  having  enter 
•aliog^'io  ^  without  a  pilot,  after  having  ipade  every  reasonable  att< 
towithcmi a    ^^  procure  one ;  Lord  Teaterden  said,  that  even  if  the 
HeaSaml         ^      happened  in  consequence  of  the  mistake  of  the  m« 
2 aT&Ad. 380.  (provided  he  were  a  person  of  competent  skill  at  the 
when  the  policy  was  made,)  yet  having  been  proximi 
caused  by  the  perils  of  the  sea,  the  underwriters  woul 
chargeable  : "  d  fortiori^  they  were  so,  as  he  appeared  to 
acted  with  a  sound  discretion,  (w) 
SbipiMt by  be-       The  master  of  a  vessel  which  had  sailed  on  a  voyage 
^her  beam  ^    Rotterdam  to  Sunderland  in  a  seaworthy  state  and  pro] 
S^?rimpro-  manned  and  equipped,  on  her  arriving  off  a  point  about 
C*^trou8i°?*     niiles  from  Sunderland,  negligently  and  improperly  (but 
heaving  over      barratrously)  heaved  overboard  so  much  of  her  ballast 
last  '     the  vessel  was,  by  a  sudden  squally  driven  on  her  beam  < 

te^ 5M^^    *sunk,  and  totally  lost ;.  the  court  held,  that,  as  this  losi 
WeU.  405.         proximately  caused  by  the  perils  of  the  seas,  the  ass 
.  ^         might  recover,  though  it  was  remotely  occasioned  bi 


(ti)  Bishop  «.  Peadand,  7  B.  ft  Or.       fw)  PbOKpB  v.  Haadlaoi,  2  B. 
919.  380. 

{v)  Holdsworth  v.  Wise,  7  B.  ft  Cr. 
794.    Shore  v.  Beotal,  ibid.  796,  in  noHs. 


1  But  ne  attu,  S06|  087,  asd  Mletb 
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improper  act  of  the  master,  the  ship  having  been  seaworthy,  BiBkor  km ^ 
and  the  master  and  crew  competent  at  the  outset,  (x)  actBuruecti- 

A  ship  engaged  in  the  African  teak  trade,  was  insured  on  £^or  ha  ^ 
a  voyage  "  from  London  to  Sierra  Leone  daring  her  stay  "^°^- 
there,  and  thence  back  to  her  port  of  discharge  in  the  United  ^gPn^^iiT 
Kingdom."      The  ship  had  been  seaworthy  and  properly  nm  on  »hore,  in 

^  ,     ,  .  "^  i.    .        .  1      oonscquenee  of 

manned  and  commanded  at  the  commencement  of  the  risk,  a  sute  of  leatd- 
but  was  so  much  injured  at  Sierra  Leone,  owing,  as  it  ap-  ^Tby  improper 
peared,  to  the  unskilful  way  in  which  the  natives  (who  are  E^||Jfnv.wfl. 
always  used  for  the  purpose  in  that  trade)  had  loaded  the  ^'t^^'  ^ 
timber  on  board,  that,  on  commencing  her  voyage  home,  she 
was  found  unable  to  keep  the  sea,  and  was  run  ashore  in 
order  to  prevent  her  sinking  in  the  Sierra  Leone  river :  the 
court,  upon  the  same  princij)le  as  in  previous  decisions,  held 
the  underwriters  liable  for  this  loss,  (y) 

This  current  of  authorities  firmly  establishes  the  doctrine 
as  stated  in  the  outset ;  and  any  dicta  of  the  judges  in  earlier 
cases,  which  are  opposed  to  it,  must,  therefore,  be  considered 
as  overruled,  (z) 

^  286,  In  the  two  following  cases  the  main  question  was,  Cases  in  which 
not  as  to  the  effect  of  the  negligence  or  misconduct  of  the  hu  b^j'^he- 
captain  or  crew,  supposing  it  to  have  existed,  but  whether  j^^fi^tfeSIieS 
the  circumstances  were  such  as  to  show  that  any  negligence 
could,  in  fact,  be  imputed. 

A  ship,  having  discharged  a  portion  of  her  cargo  at  Stone-  Two  of  the 
bouse,  in  Plymouth  harbor,  and  leaving  to  discharge  the  resi«  ashore  to  make 
due  in  Sutton  Pool,  another  part  of  the  same  harbor,  took  ^t?ff  anoOwr 
on  board  a  pilot,  who  sent  ashore  two  of  the  crew  in  the  "^^  ^* 
*tohip's  boat,  to  make  fast  another  line  to  the  shore,  and  cast  r'^^)^  ^'{^ 
off  their  former  fast ;  these  two  men  were  immediately  seiz-  the  ahip  takes 
ed  and  impressed  by  a  pressgang,  who,  though  requested  by  Lkfaiio« by 

the  perils  of  the 

(x)  Dixon  V.  Sadler,  S  Mees.  &  Wels.  ion  Ins.  Co.  8  Blass.  306.    Grim  v.  Pho-  ^dnoa  v. 

405.    S.  C.  affirmed  in  error,  8  Mees.  &  nix  Ins.  Co.  13  John.  4131.    Lodovick  v,   Makx>Uo, 

Web  8»5.  Ohio  Ins.  Co.  5  Ohio,  435.    Fulton  vLan-  2Bo8  «LPiiIL 

(y)   Redman  v.  Wilson,  14  Mees.  dc  caster  Ohio  Ins.  Co.  7  Ohio,  25.    The  last  ^  ^'  ^  ^^ 

Web.  470.  two  cases  were  overruled  by  Perrin «.  Pro-         *  771 

(m)  Such  as  the  jod^ment  of  iMd  Ken-  tection  Ins.  Co.  11  Ohio,  147.  See  the  re- 
yon  in  BuUer  p.  Fisher,  3  E»p  87,  and  of  marks  upon  Cleavland  v.  Union  Ins.  Co. 
Ch.  J.  Mansfield  in  Hodgson  9.  Malcolm,  8  Mass.  308,  in  Copelend  v,  N.  Eng.  Ma- 
2Boa.&  PuU.N.  R.330.  <<SeeGoixe.  rine  Ins.  Co.  2  Metcalf,  450, 451.  And  in 
Low,  1  John.  Cas.S4&  Voas  «.  Un.  Ins.  WiliiaiM  ».  Suiiblk  Ins.  Co.  3  SunuMr, 
Co.  2  John.  Cas.  187.    deavland  «.  Un-  270.  > 

S* 
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ijib«r  Ims  M.  the  mmtinr  so  to  do,  would  not  let  them  cast  off  the  ii 

actsornegii-     reason  of  which  the  ship  took  the  grousd,  was  Ter] 

St^ovhis  ^  fltrained,  and  made  a  great  deal  of  water.     The  maj 

^fs^^'  the  conrt,  against  the  (q)inion  of  Sir  James  Mansfiel 

that  no  negligence  could  be  imputed  in  this  case,  fa 

the  loes  was,  ae  alleged  in  the  declaration,  a  losa 

perils  of  the  seas*  (a) 

wX'tt^JLck        ^  **P  ^™^  f^®"*  Rhode  Island   (Unked  Stat 

SLUM,  owing  to  Liverpool,  bavins^  sailed  for  faer  voyage  in  a  state  c 
oftbe^tin     pietc  equipment,  on  passing  Holyhead  took  on  board 
^S^^e/th^"  (a«  required  by  the  Liverpool  Bitot  Act,  37  G.  a  c.  71 
SSSSi^^'Sf    ^^  ^y  ^^^  general  Pilot  Act  then  in  force  52  G.  3- 
Uie  master:       and  Under  bis  conduct  entered  the  river  Mersey,  and  t 

held,  a  loss  by  ^     ^^  "^ 

the  perils  of  the  opposite  St.  GeoTge's  dock. 

the'underwH-  ^^^  master,  who  V7as  then  obliged  to  quit  the  ves 
IfrnThS^iM**^**  business,  warned  the  pilot  on  no  acoomst  to  let  her  ta 
been  oocasioo-  ground,  as,  being  sharp  bnitt,  she  could  not  do  so  with  i 
ligenceof  the  The  pilot,  howcvcr,  during  the  master's  absence,  disr 
CarruthersvT'  ing  this  advicc,  took  the  ship  up  to  the  pier  of  St.  Ge 
fS^&'^h'T?.  ^^'^  basin,  and  fastened  her  there  with  a  rope  to  the 

with  the  intention  she  should  take  the  ground  when  tl 
fell ;  she  accordingly  did  so,  and,  when  the  water  lei 
fell  over  on  the  side  fartliest  from  the  pier  with  sucb  vk 
that  she  bilged  and  broke  many  of  her  timbers,  and  h 
her  beam  ends. 

The  court  held  that  this  loss  could  not  be  eooskler 
having  happened  through  the  negligence  or  miscondi 
the  master  and  mariners  ;  for  it  was,  in  fact,  owing  to  tb< 
conduct  of  the  pUot^  between  whom  and  the  master  thi 
no  privity,  he  not  being  chosen  by  the  master,  but  f< 
upon  him  by  the  law  under  a  penalty  :  and,  indepeoden 
this  general  principle,  the  30th  section  of  the  Pilot  Act 
in  force,  expressly  provided  that  owners  should  not  be 
772  *  Vented  from  recovering  on  a  contract  of  insurance  by  n 
of  any  neglect  ofapHot  taken  on  board  under  the  regula 
of  that  act.  {b)  ^ 

{a)  Hodgson  V.  Malcolm,  2  Bob.  &  Pnll.       (5)  Oarrathers  v.  Sydektiiam,  4 
N.R.336.  *SeI,77. 

i  Sm  EUery  v.  Ifew  Enf.  Ins.  Co.  S  Pick.  14 ;  Copekad  v.  N.  Eng.  Meiii 
Co.  3  MetcaU;  451, 458. 
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SiBee  the  principle  establisbed  by  the  mora  recent  antbor-  BiskorioBoe. 
ities,  it  appears  dear  that  even  bad  the  loss  in  these  cases  been  tcMor  uM. 
•ttribotable  to  the  negKgenoe  or  misconduct  of  the  captain  or  S^i^or  uT  "*" 

ereiV|  yet,  as  it  was  proximately  caused  by  the  perils  insured  *g^°^- 

againsty  tbe  underwriters  would  now  be  held 


Of  course,  if  it  can  be  shown  that  the  master  when  ap-  ^J^  5^f '» 

'  «^     crew,  or  8bip, 

pointed  was  whdly  incompetent  (c),  that  the  crew  were  Jj^.^^^^^'ST 
insufficient  {d)j  or  the  ship  in  any  way  uoseaworthy  at  the  matter  of  de- 
oiilset  of  the  risk,  this  is  matter  of  defence,  of  which  the  ^^of '^ukm!!^ 
mderwriters  may  avail  themselves  under  a  plea  of  unsea*  worUuneas. 
worthincas* 

i  287.  Where  the  loss  is  not  proxhnately  caused  by  the  Whm  the  Iobb 
penlsoftbe  sea,  but  is  directly  referable  to  the  neghgence  mateiy  caused 
or  misconduct  of  the  master  or  other  agents  of  the  assured,  Jafbu^ja^i^ 
not  amounting  to  barratry,  there  seems  little  doubt  that  the  [^{he^iT.^ 
underwriters  would  be  thereby  discharired.^  ««"?» or  mia- 

wwn^  1  ■«  1       •         conduct  (not 

Thus — to  take  a  case  recorded  by  Emeriffoo  as  bavmg  amounUngto 
•etoally  ooeurred  at  the  first  breaking  out  of  the  great  plague  agerna  (^  the 
of  Maneilles  in  1720— where  the  master  of  a  ship,  part  of  a^;^,*^ 

be  diiioharcfed 
(c)  Taitv. Levi. U East, 481.   Seealso       {i)  Hunter «.  Potl% Selw. N.  Pr.  1031,  j^^uBli^^i- 
GregaoQ  9.  Gilbert,  3  DougL  232.    Park    9tb  ed.    Forsbaw  v.  Chabert,  3  Brod.  &    ^' 
on  Ins.  138, 8di  ed.  Bingfa.  198. 


>  It  }m»  been  held,  that  if  the  captain  and  crew  of  a  neutral  yesKi  resist  search, 
when  H  is  rightfully  demanded  by  belligerents,  or  attempt  to  rescue  a  vessel  sent  in  by 
bdSgereot  eaptoi*  for  examinaitioii,  and  the  property,  ia  conseqoeiioe  of  these  ads, 
is  eoademiied  in  a  belligerent  oourt,  the  underwhteis  will  not  be  held  for  the  loss. 
BobiosoQ  V.  Jones,  8  Mass.  S36.  So,  in  case  of  capture,  if  a  loss  is  caused  by  neglect 
of  ttie  master  to  claim  the  property,  the  insurers  are  not  answerable  fbr  the  loss  so 
e»«ed,  Biider  a  policy  eoniaining  a  ifwairty  of  neomlity,  provided  the  master  is,  al 
the  time  of  such  neglect,  to  be  considered  the  agent  of  the  assured.  Yandenbeuvel 
r  United  Ins.  Co.  2  John.  Cas.  158 ;  Gardere  v.  Ck)I.  Ins.  Co.  7  John.  920.  See 
BoUen  v.  IMaware  Ins.  Ce.  4  Binney,  444.  Whero  fto  v«nei  is  lost  or  disabled, 
sad  the  cnigo  is  saved,  and  the  master  has  the  means  and  power  of  transhipping  and 
sending  on  tbe  cargo,  a  loss  caused  by  hit  neglect  to  do  so,  cannot  be  recovered  of  the 
htsaren.  Schiefielin  9.  N.  York  Ins.  Co.  9  John.  21;  Bhidhunt  v.  Col.  Ins. 
Coi9John.  17;  Anencan  Iml  Co.9.Cenlor,4 WendeU,48,andseeS.C.7Cowea, 
904;  Lodlow  V.  Col.  Ins.  Co.  1  John.  335;  Low  a.  Davy,  5  Binney,  505. 
So  where  the  ship  has  become  disabled,  and  the  master  has  sought  either  the  port  of 
departure,  or  some  other,  for  the  purpose  of  refitting,  and  has  voluntarily  surrendered 
the  whole  or  any  part  of  tbe  cargo  to  the  shipper,  when  he  might  have  refitted  his 
venel  in  a  reasonable  time,  and  carried  it  on  to  its  port  of  destination,  tbe  loss  of 
freigbt  on  cargo  so  surrendered  cannot  be  recovered  of  the  insurers.  M*Qaw  a. 
Ocean  Ins.  Co.  23  Pick.  405;  see  Herbert  v.  Hallett,  3  John.  Cas.  93;  pott,  1141, 
in  notes.  Tbe  insorers  were  held  not  liable  ftir  a  loss  caused  by  the  master's  aegleet 
in  leaving  the  ship's  register  on  shore,  in  Clcaveland  v.  Un.  Ins.  Co.  8  Mass.  306. 
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RMk  of  loH  00-  whose  crew  ha4  died  of  the  pbgue  on  the  voyage,  sailed  i 
acts  or  oesu-  that  city  With  a  false  bill  of  health,  ia  consequence  of  wt 
medwbm  ^  ^is  ship  was  Ordered  to  be  burnt,  this  misconduct  was  li 

"g*"^ to  discharge  the  underwriters  (e) ;  and  it  is  apprehended  \ 

such  a  decision  is  not  at  variance  with  the  principle  of 
English  cases  as  above  laid  down. 
Ship  broken  up      The  following  Enfi^lish  case  seems  to  have  proqeeded 
of  the  oegii-      the  Same  ground ;  a  ship  having  been  driven  ashore  near 
SSSld  ii'^ot    harbor  of  St.  Thomas  (West  Indies)  was  afterwards 
xSnerp',  Bea-  ^^  ^^'X  little  injured,  and  might  have  been  repaired  but 
Mood  ?&  ^     *^^  negligence  of  the  agents  of  the  assured  in  the  island,  i 
773  #      allowed  her  to  be  condemnecf  and  broken  up  after  two  i 
hatity  and  imperfect  surveys ;  Lord  Tenterden  told  the  j 
that  the  underwriters  would  not  be  liable  for  the  total  losf 
condemnation  and  sale,  if,  in  their  opinion,  such  loss 
been  brought  about  by  the  negligence  or  misconduct  of 
agents  of  the  assured.  (/) 
S^reiSng  of^      On  the  same  principle  in  an  action  against  the  owners 
boUei^pipe,  ow-  steamer,  for  not  delivering  goods  in  proper  time ;  upoi 
hayiogfii^the  appearing  that  the  captain  during  a  hard  frost  had  £dled 
in  a'bard  frofi.    boilcr  over  night  (according  to  custom)  to  prepare  for  st 
4  an«h.*6OT.*^  ing  in  the  morning,  in  consequence  of  which  the  boiler  ] 
burst,  and  the  water  escaping  damaged  part  of  the  go 
for  whose  non-delivery  the  action  was  brought ;  Chief  Jus 
Best  and  the  Court  of  Common  Pleas  held,  that  this  was 
*^  an  act  of  God,"  within  the  excepted  risks  in  the  bil 
lading,  but  negligence  on  the  part  of  the  captain,  for  w 
the  owners  were  responsible  as  carriers,  {g) 
iM  ^^^y         Of  course,  if  the  loss  be  directly  referable  to  the  act  oi 
acts  or  nedi-      assurcd  himself  the  underwriter  will,  a  fortiori^  be  discharj 
m^hirosdf"^  Thus,  as  WO  have  already  seen,  a  failure  to  have  the 
rf*tto*i2<te?    properly  documented,  according  to  existing  treaties, 
wrjien.  charges  the  underwriter  from  his  liability,  when  the  ic 

ance  has  been  effected  by  the  shipowner,  though  not,  as 
better  opinion  seems  to  be,  when  it  has  been  efiected  b} 
owner  of  the  goods.  (A) 

(«)  Emerigoo,  chap.  zii.  sect.  xili.  vol.  {g)  Siordet  v.  Hall,  4  Bingh.  607 

i.  p.  429,  ed.  1827.  (A)  See  above,  Part  II.  Chap.  IV 

(/)  Tanner  v.  Bennett,  Byan  ^  Mood.  &    Dawaon  v.  Atty,  7  East,  367.    J 

182.   See  as  to  the  S.  P.  Bradford  v.  Levy,  CafBtairs,  14  East,  374. 
2  C.  &  P.  137.    S.  C.  but  not  S.  P.  Ryan 
4t  Mood.  331. 
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So,  a  failure  to  navigate  a  ship  in  war  time,  according  to  BMc  of  k»s  oo- 
the  proTiaions  of  the  Conyoy  ActSy  discharges  the  underwri-  a^  or  ne^* 
ter,  whenever  it  can  be  shown  that  the  assured  himself  was,  S^w  Us  ^ 
by  his  own  act,  instrumental  in  the  violation  of  the  law,  or  ^e^^- 
AbX  his  agent  had  direct  authority  from  him  for  that  very 
purpose,  (f)  *  774 

It  is  not,  however,  every  mistake  in  judgment  on  the  part  j^^bTb^hT 
^f  the  assured  or  his  agents  that  will  discharge  the  under-  ^^^^  ^7  \   . 

,  ^  °  mere  mistake  m 

writer,  although  such  mistake  may  have  immediately  brought  judgment  of  the 
•bout  the  loss :  if  they  acted,  though  erroneously,  yet  with  ^nts,  acting 
reasonable  prudence,  and  a  bom  fide  desire  to  do  the  best  fmr  ^f^tJS^^ 
all  concerned,  he  will  still  be  liable.     Thus,  where  a  cargo  of  ^^^^  ^^ 
arms  and  ammunition  having  been  shipped  and  insured  from  Wiibmham  v. 
London  to  Madeira^  the  agent  of  the  shippers  at  the  latter  ll&W(£.144. 
place,  acting  under  the  mistaken  impression  that  the  im* 
portation  of  sudi  articles  was  prohibited  by  the  treaty  be- 
tween Portugal  and  Great  Britain,  and  meaning  to  do  the 
best  for  all  concerned,  informed  the  governor  of  the  expects 
ed  consignment,  who,  consequently,  seized  the  arms  and 
anununition  immediately  on  their  arrival ;  Lord  Tenterden 
held,  that  the  underwriter  was  not  discharged  from  his  liabil- 
ity, on  the  ground  that  this  loss  was  the  act  of  the  assured, 
for  the  agent  had  acted  bond  fide  and  with  reasonable  pru- 
dence, (j ) 

Where  the  loss  arises  from  causes  which  the  owners  or  Where  ion 
masters  of  a  ship  are  bound,  by  their  duty  as  carriers,  to  SS2.  w5ch 
prevent,  or  which  they  might  have  prevented  by  a  due  exer-  masters  are  rea^ 
cise  of  reasonable  and  ordinary  vigilance,  the  underwriter  is  5S°*^!ronLih* 
discharged  from  his  liability.^    Thus,  the  underwriter  is  lia-  underwnter  to 
ble  for  no  loss  occasioned  by  bad  stowage  (k)  ;  nor  for  loss  liaboity. 
sustained  by  the  goods  from  rdts^  for  which  the  master  alone 
is  liable,  unless,  as  it  seems  from  the  Consolato  del  Mare,  he 
has  taken  all  the  precautions  he  could  against  their  ravages, 
as  by  carrying  a  cat  on  board,  &c.  (/) 

(•)  Cantaift  v.  Alhimt,  3  Camp.  497.  (i)  See  EbMiigon,  ohap.  slIL  sect  fL  it. 

Meicalf  a.  Fairy,  4  Camp.  123.  ▼.  who  eoUeots  all  the  teaming  upon  these 

(j)  WObraham  «.  Waitnaby,  Lloyd  &  points. 

Web.  144.  (0  Consolato  del  Mare,  ohap.  Ixv.  IsvL 


1  The  underwriters  were  held  not  liable  for  a  hawser  lost  overboard,  which  wtt 
Stowed  in  the  boat  on  deck,  i»  Brooks  9.  OrieaUl  Ins.  Co.  7  Pick.  890, 269. 
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RMkofkmcc-  Upon  the  same  principle,  the  underwriter  is  not  1 
acts  or  neftU.  loss  Occasioned  by  thefts  {fwrtum  or  larceny,  as  disti 
nu^or  his  ^  UUtocvnivm  or  robbery  accompanied  with  yiolence,) 

*^°^ bezzlement  when  committed  by  the  crew,  even  alth< 

ri«k  of  ^^  thieves ''  is  one  of  the  enumerated  risks  in 
common  policies ;  for  it  is  considered  that  loss  of  tl 
775  «  *might  be  guarded  against  by  the  exercise  of  ordini 
lance  on  the  part  of  the  master  ;  consequently,  the  rt 
the  owner,  whom  he  represents,  are  alone  answeral 
loss  of  this  kind  (m)  ;  ^  but  for  open  robbery  {Uxtrocim 
underwriters  are  liable,  and  the  owners  abo,  but  onl 
value  of  ship  and  freight,  {ri^  In  the  same  way,  if  \ 
or  damage  happen  in  tb^  shipping  or  landing  of  tb 
through  XhefamU  of  the  master  or  creia^  or  the  defect  of  t 
tadde,  the  master  and  the  owners  are  respectively  ans^ 
if  such  loss  or  damage  be  not  imputable  to  the  master  i 
•^  or  to  the  defect  of  the  ship's  tackle,  then  the  undei 
are  liable,  (o)  So,  the  loss  of  goods  lashed  on  dd 
being  considered  an  improper  and  unsafe  place  to  carr 
is  not  recoverable  under  a  general  policy  on  goods, 
they  are  so  carried  by  virtue  of  a  general  usage  oj 
with  which  the  underwriter  must  be  presumed  to  hai 
femiliar.  (p) 


Sect.  V.  LimitaHan  of  Oumer^s  Responsibility  for  La 
stoned  by  the  Acts  or  N^tigence  of  the  MaMer  and  C 

Limiutioa  of         §  288.  With  regard  to  the  extent  of  the  oumer^s  rei 
sibOiw  forlon'  biUty  to  the  merchant  for  damage  caused  to  his  goods 

occasioned  by 

liffence  of'lh?"  ^^^^  Italian  translation.  Emerigon,  chap.        (o)  Emerigfon,  chap.  xii.  sect. : 

master  and         xi!.  sect.  iv.  vd.  i.  p.  375,  ed.  1827.    See  H  p.  24,  ed.  1827,  citing  Le  Guid 

crew.  aJso  3  Kent^s  Comm.  {9ih  ed.)  300,  note  art.  7.    Jugemens  d'Oleron,  art. 

(a).    -<  Ante,  IS^^pod,  803.  ^  donnance  de  Wisbuy,  art.  49. 
(m)  See  Emerigon,  chap.  xii.  sect.  v.        {p)  Bx)S8  v.  Thwaite,  Paric  on 

vd.  i.  p.  380,  ed.  1827,  and  see  also  sect.  8(h  ed.    Backhouse  v.  Ripley,  ; 

xxiz.  ibid,  p.524.    See  also  Boulay-Paty,  Da  Costa  v.  Edmuadt,  4  Can 

tit.  X.  torn.  iv.  p.  35,  ed.  1834.    3  Kent's  Gould  v.  Oliver,  4  Bingh.  N.  0.  i; 

Comm.  (5th  ed.)  303,  note  (a).  ward  v.  Hibbert,  3  Q.  &  120. 
(«)  Hartibid  v.  Maynaid,  Park,  36, 8th 

ed.  and  see  now  26  G.  3,  c.  86.  s.  2. 


1  But8eejMj|,818,asdmB0to. 
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acts  of  the  master  or  mariners,  it  will  be  convenient  to  state,  limiurtion  of 
▼ery  briefly,  the  law  in  this  place,  although  the  subject  does  sibiiity  for  io«s 
not  properly  fall  within  the  scope  of  this  work.^  Sto^acu  or  neg- 

By  the  civil  law,  and  also  by  the  common  law  of  England,  J^JJ^^**** 

the  owner  is  responsible  to  the  merchant  up  to  the  full  extent  c^^* 

of  the  amount  of  such  loss  or  damage  (q) ;  and  this,  in  fact,  A^  common 
*is  universally  the  rule,  unless  where  a  difierent  one  has  been  was  respooabie 
established  by  ordinances  and  statutes.  {he  fuUamc^^ 

By  the  general  law  maritime  of  continental  Europe,  how-  ^'u^^bTuie 
ever,  as  expressed  in  several  of  the  old  mediaeval  sea-laws  ^^  ^  fff^ 

*  geD06  of  tbe 

and  the  majority  of  the  modern  ordinances,  a  different  rule  muter  and 
has  been  established ;  and  the  responsibility  of  the  owners  ^^^  ijnjrg 
for  loss  occasioned  by  the  negligent  or  wrongful  acts  of  the  By  the  law 
master  or  mariners  is  limited  to  the  value  of  the  vessel  and  owner's  respoo. 
freight^  and  by  abandoning  these  to  the  claimant  the  owner  ftj^'t^th^"^ 
may  discharge  himself,  (r)  uJ^  S"^ 

With  a  reference,  no  doubt,  to  the  provisions  of  the  gene-  abaodoniog 
ral  European  law  maritime,  but  mainly  with  a  view  of  en-  dLchaigeUm- 
oouraging  the  shipowning  interest,  upon  which  the  common  ^^  ^^^  ^^ 
law  rule  frequently  operated  with  great  severity  and  unfairness,  difierent  times 
our  legislature  has  at  different  tiroes '  passed  various  acts  in  responsibUiiy. 
order  to  limit  the  owner's  responsibility,  (s) 

By  the  first  of  these  acts,  which  was  passed  in  1734  (^),  7  a.  2.0. 15. 
the  responsibility  of  the  owners  ^vas  limited  to  the  value  of 
the  ship  and  freight  ("  the  value  of  the  ship  or  vessel^  with  aU^ 
her  appurtenances^  and  the  full  amount  of  thefreighidue  or  to 

(f )  AbboU  oa  Shipping,  part  iv.  chap,  a  very  able  distertation  on  the  subject, 

vL    ^  (Sih  Am.  ed.)9M,in  notes.  \    Em-  and  the  language  of  the  ait.  216.  of  the 

erigon,  Contmts  a  la  Grosse,  chap.  hr.  Code  de  Commeroe  contains  the  best 

sect.  u.  vol.  a  p.  482,  ed.  1827.   The  rule  pr&is  of  the  continental  law:  —"Tout 

of  the  fxxnmon  law  still  prevails  in  the  proprietaira  du  navire  est  civilement  re- 

Uniled  Slates,  except  in  Maine  and  Mas-  sponsable  des  faUa  tbi  tafntaina^  pour  oe 

sachnsets,  3  Kent's  Comm.  (5th  ed.)  217.  qui  est  relative  au  navire  et  4  Tezpedi* 

(r)  See  the  leaning  on  this  point  cd-  tion.    La  icsponsabilitA  cease  par  Taban- 

lected  in  Abbott  on  Shipping,  \  (6th  Am.  don  dn  navire  et  du  fret." 

ed.)  3M,  306.  \    Emerigon,  Contrats  a  la  (j)  As  to  the  motives  of  the  l^gUatuie, 

Grosae,  chap.  iv.  sect.  iL  vol.  ii.  p.  482.  see  the  prtamiU  of  7  G.  2.  c.  19.    The 

ed.  1827.  (who  is  not  dted  by  Lord  Ten-  remarks  of  Lord  Tenterden  in  Chile  v. 

leiden,)  dearly  eaUblisbes  the  prevalence  Lawrie,  9  B.  &  Cr.  163.  and  of  Bfr. 

of  the  rale  ia  medieval  niantame  law.  Baron  Parice  in  Brown  o.  Wilkinson,  16 

Boolay-Paty,  Coors  de  Droit  Com.  Mar.  L.  J.  £zch.  36. 

Hl  iii.  MCt  i.  torn.  L  pp.  263 -287,  gives  (t)  7  G.  2.  o.  15. 


I  See  Abbott,  Ship.  (6th  Am  ed.)  394,  et  seq.  and  in  notes. 


780 


BI8E8  OOYIBBD  BT  XHl  POUOT. 


Ugenoe  of  thft 
master  and 
crew. 

26  0. 3.  c.  88. 

777  # 


53  O.  S.  e.  lA). 


Lnutatkni  of    gfoiD  duBfoT  CBfid  during  the  voyoge  ")  in  all  cases  of  i 
■jbiMt^  fortoo^  embezzlement  by  the  master  or  mariners  without  the  o 

opeasiooed  by     xixWlXw 
tbe  acta  or  neg-  P"vuj. 

By  the  next  act,  pasaed  in  the  year  1785  («),  the 
limitation  was  extended  to  the  case  of  robbery  committ 
strangers  (t.  e«  persons  other  than  the  master  and  mari 
and  by  this  statute  it  was  also  provided  that  the  owners 
be  wholly  free  from  all  responsibility  ''  for  loss  or  d 
occasioned  to  the  goods  by  fire  on  b<»rd  "  {v) ;  and,  f 
that  not  only  the  owners^  but  the  masters  also,  sho 
entirely  freed  from  liability  for  loss  by  robbery,  embezzl 
or  making  away  with  any  gold,  silver,  diamonds,  w: 
jewels,  or  precious  stones,  unless  the  true  nature,  quali 
value  thereof  shall  be  inserted  by  the  shipper  in  the 
lading  at  the  time  of  shipment. 

The  last  act  upon  the  subject  was  the  53  O.  3.  i 
(passed  a.  d*  1812,)  which  carries  the  same  limitation 
owner's  responsibility  still  further,  and  declares  that  th.e 
shall  not  be  liable  beyond  the  value  of  ike  ship  andfrei^ 
any  loss  arising  ^^from  any  acty  neglect^  matter  or  thm^ 
omittedj  or  occasioned,^^  without  his  fault  or  privity,  eith 
any  goods  laden  on  board  his  own  ship,"  or  ^'  to  any 
laden  on  board  any  other  ship." 

The  result,  therefore,  of  English  legislation  on  this  i 
is:  — 

1.  That  the  oumer  is  not  responsible  beyond  the  vabu 
ship  and  freightj  in  any  case  of  robbery,  embezzlem< 
any  act  done  or  omitted,  without  his  privity,  either 
master  and  mariners,  or  by  strangers. 

2.  That  he  is  wholly  exempt  from  all  loss  byfire^  an< 
in  case  of  robbery  or  embezzlement  of  jewels,  gok 
where  their  value  is  not  declared  in  the  bill  of  lading. 

3.  That  the  master* s  liability,  except  in  the  case  last 
tioned,  remains  precisely  what  it  was  at  common  law. 

Constraction  of       The   following   points    have    been    decided    on 

ui006  acts. 

Statutes :  — - 
Mode  of  caicii-      The  vohiB  of  the  ship  is  to  be  calculated  at  the  ti 

latinf  value  of 
•hip. 


Besult  of  Eng- 
lish legislatioa 
on  the  aabject 


(u)  26  0.3.0.88. 


(9)  Sect.  3. 


LEMm^Rov  or  OWVBR'8  bbspohbzbilitt.  7S1 

loos :  a  decision  whleh  has  been  regretted,  btit  is  still  adBered  Lfmitaiioii  of 

y    ^  owner's  renxMi- 

tO.  (fC)  gibility  for  loss 

The  value  of  the  freight  is  the  araonnt  which  the  ship  ^^^t  X- 
♦would  actually  baye  earned  as  freight  had  she  arrived  at  her  ^^^^ 
port  of  destination,  after  deducting  the  freight  on   goods  crew. 
jettisoned,  burnt,  or  tortionsly  sold  in  the  course  of  the  voy-       *778 
age  (x) ;  but  including  in  the  calculation  all  moneys  paid  as  ^9^  ^L^^' 
an  advance  of  freight,  {y)  '  freight. 

'^h.e  fishing  stores  of  Greenland  whalers  are  to  be  valued  Fishing  stores 
as  part  of  the  "  ship  and  her  appurtenances "  under  these  to  be  vatued^ 
flifttates,  although  they  are  not  usuaUy  so  estimated  in  policies  P^^^  ^P* 
of  insurance  unless  specifically  mentioned,  {z) 

The  acts  do  not  extend  to  gabbets  (gabares)  and  lighters,  Acts  only  aopiy 
nor  to  any  ship  or  vessel  not  requiring  to  be  registered,  (a)     ^y^SaH 

§  289.  The  liability  of  underwriters  for  loss  on  goods  does  Period  at  which 
not  begin  in  this  country,  generally  speaking,  until  they  are  owners Vnld^ 
loaded  on  board  ship,  and  ceases  directly  they  have  been  SSJ^g'SiS^ 
discharged  and  safely  landed  on  the  quays,  or  other  usual  ^^^^  *^ 
landing  places  of  the  port  of  discbarge ;  or  into  public  lighters, 
A&c,  where  that  is  the  customary  mode  of  landmg  them,  by 
the  usage  of  the  port. 

The  commencement  and  conclusion  of  the  responsibility  of 
the  owner  or  master,  as  carriers  of  the  goods,  is  not  so  ex« 
actly  defined,  bat  depends  a  good  deal  on  the  customs  of  the 
particular  ports  where  the  voyage  begins  and  ends. 

Generally  speaking,  however,  the  responsibility  of  the 
owner  or  master  may  be  said  to  begin  where  that  of  the 
wharfinger  ends^  wherever  that  may  be :  thus,  if  the  master 
reeeives  the  goods  on  the  quay  or  beach,  or  sends  bis  boat 
for  them,  his  responsibility  commences  from  the  moment  he 
so  receives  them,  or  puts  them  on  board  the  boat,  (b) 

80,  again,  his  responsibility  will  cease  either  by  actual  de- 
livery of  the  goods  to  the  consignee  under  the  bill  of  lading, 
*or  some  act  which,  according  to  the  practice  and  custom       *  779 

iw)  Wasoa  9.  Dickton,  9  B.  &  Aid.  9.  (a)  Huiiter  9,  M'Gowao,  I  Bligh'sPari. 

See  Bfowa  9.  WOkioMXi,  16  L.  J.  N.  S.  Rep.  S7^  and  see  53  O.  3.  c.  159.  s.  5.                     ' 

Eich.  44.  {b)  a«e Gotban  9.  D<mn9,S  Esp.  N.  P. 

{m)  Cftnnas  «.  Meabwii,  1  Bmgfa.  4fl&  41,  and  the  authoritiee  oiml  in  Abbott  on 

(y)  Wilson  9.  Dfekion,  2  R  dc  AM.  9.  Shippii^,  part  iv.  chap.  It.   (9th  Amu  ed.) 

(s)  The  Dmdae,  1  Hagir- Ad.  Bep.  100.  p.  34& 
Ode  9.  Lnwrie,  5  B.  4t  Or.  156. 
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Ugence  of  the 
master  and 
crew. 


LunitatKm  of     iisuaHv  observed  in  the  port  or  place  of  delivery,  is  rec! 

owner's  reapoii-  •      i      .  .  ,      .  J      .      #  x      -r  *  *.  • 

sibiUt^  for  loss    Bs  equivalent  to  or  a  substitute  for  it.  (c)     In  fact,  as  it 
tSe^te  of  neg-  prcsscd  by  Emerigon :    llfaui  que  le  capUaine  surveiU 
marchandise  jusqu^a  la  tradition  effective,  {d) 

The  subject  was  very  much  discussed  lately  in  this 
try  in  the  case  of  Gatcliffe  w.  Bourne,  which  went  throuj 
the  courts,  and  the  effect  of  which  is  that,  in  order  t 
charge  the  master  from  his  responsibility,  he  must  alleg 
prove,  either  that  he  delivered  the  goods  "  to  the  consigi 
according  to  the  express  terms  of  the  bill  of  lading,  o\ 
that  he  delivered  them  according  to  the  practice  and  ci 
usually  observed  iir  the  port  of  delivery,  (c)  ^ 


Rifllc  of  loes  by 
the  acts  of  the 
government  of 
the  assured. 

Where  the  un- 
derwriter and 
assured  are 
both  British 
subjects,  the 
former  is  liable 
for  all  loss 
caused  hy  the 
public  authori- 
tative acts  of 
the  British 
government. 


Sect.  VI.  Risk  ofLoss^  by  the  Acts  of  the  Government  i 

assured. 

^  290.  There  are  two  classes  of  cases  in  which  loas 
be  occasioned  by  the  public  authoritative  acts  of  the  gc 
ment  of  the  assured  :  those,  viz.,  in  which  the  assurec 
the  underwriter  are  both  subjects  of  the  same  state,  and 
in  Which  they  are  subjects  of  different  states. 

In  the  former  class  of  cases  it  may  now  be  taken  as  s 
law,  that  the  underwriter  is  liable  for  all  loss  occasion* 
the  public  acts  of  the  home  government,  in  detaining,  a 
ing,  or  laying  an  embargo  on  the  ship  either  in  the  boi 
a  foreign  port.  (/)  ^ 

(c)  Per  Tindal,  C.  J.  in  Gatcliffe  «.  (/)  Page  v.  Thompson,  at  N.  I 

Bourne,  4  Bingh.  N.  C.  314.    Abbott  on  on  Ins.  175^  8th  ed.    Green  v.  1 

Shipping,  part  iv.  chap.  iv.  pp.  333,  334.  Lord  Rayin.  840.   S.  C.  2  Salk.  44 

See  also  3  Kent's  Comm.  (5th  ed.)  214.  also  the  dicta  of  Lord  Alvanley  i 

.  (<0  Emerigon,  chap.  xii.  sect.  37,  vol.  teng  v.  Hubbard,  3  Bos.  &  Pull, 

ii.  p.  25,  ed.  1827.  Kent's  Comm.  (5ih  ed)  291.    Tb< 

(0)  Gatcliffe  v.  Bourne,  4  Bingh.  N.  C.  the  same  in  France,  Code  de  Gom 

314.    Bourne  0.  Gatcliffe,  in  error,  before  369, 370,)  giving  the  right  to  abanc 

the  Exchequer  Chamber,  3  Mann.  &  Gr.  cas  d*arret  de  la  part  du  Gouvc 

643w    S.  C.  before  the  House  of  J[x>rds,  7  <9»re«  h  voyage  canunenei, 
Man.  &  Gr.  850. 


1  See  Abbottj  Ship.  (6th  Am.  ed.)  378  to  381,  and  notes. 

s  S  Kent,  (5tfa  ed.)  291, 292 ;  M*Bride  9.  Marine  Ins.  Co.  5  John.  299 ;  We 
Phcenix  Ins.  Co.  5  John.  310;  Odiin  v,  Pennsyiv.  Ins.  Co.  2  Wash.  C.  1 
Delano  •.  Bedford  Ins.  Co.  10  Mass.  347 ;  Ogden  v.  New  York  Fire  Ins. 
John.  177 ;  Lorent  p.  S.  Car.  Ins.  Co.  1  Nott  ^  M'C.  505. 


*Tbe  difficulty  wnaes  in  the  other  class  of  oases,  viz.,  wfaere  Risk  of  ioi»^. 
the  loss  is  occasioned  by  the  acts  of  the  foreign  goverameiit  govemmeDt  of 
of  which  the  assured  is  a  subject.  the  aarered. 

In  this  case  the  principle  was  laid  down,  and  for  a  long       *  '^^^ 
time  tenaciously  adhered  to  by  Lord  Erllenborougb,  ^'  that  in  mr^k  a  f^ 
all  questions  arising  between  the  subjects  of  different  states,  uiSdorwiit^lia. 
each  is  apari^  to  thepubHc  atUhcrUaUve  a<^  efhis  aum  gov^  Si^^S'the 
emment ;  €md  en  that  account  a  foreign  subject  is  as  much  t»-  acu  of  the  foi^ 
capacitaled  from  making  the  consequences  of  an  act  of  his  own  ^J^^^ 
state  the  fottnckOion  of  a  claim  to  indemnity  upon  a  British  ^A^^^^ 
subject  in  a  British  court  of  justice^  as  he  waulti  be  if  such  act  boroagh  held 
had  been  done  immediately  and  individuaUy  by  such  foreign      "^^''^ 
subfect  himself'  (g) 

Lord  Ellenborough  avowedly  grounded  this  rule  upon  Toutengv. 
the  case  of  Touteng  v.  Hubbard,  decided  by  Lord  Alvanley,  2 pSi.'a^f^^ 
in  the  year  1802  (A),  and  in  which  it  was  decided  that  a  Swe- 
dish subject  was  not  entitled  to  recover  in  ^n  action  on  a 
charter-party  against  a  British  subject  in  a  British  court  for 
daonagee  caused  by  an  embargo  laid  on  by  the  British  gov« 
eminent  by  way  of  reprisal  for  acts  of  aggression  committed 
against  us  by  the  Swedish  government.  The  ground  on  which 
Lord  Alvanley  put  the  ease  was  this,  that,  as  the  aggressive 
aota  of  the  plaintiflf 's  own  government  were  the  occasion  of 
the  embargo  being  laid  on,  and  as  the  plaintiff  must  be  taken 
to  be  a  party  to  the  acts  of  his  own  government,  the  loss  must 
be  considered  as  having  been  brought  about  by  bis  own 
fault,  (i) 

The  leading  cases  in  which  Lord  EUenborough  applied  Conwav  v. 
the  rule  thus  educed  by  hira  from  the  judgment  of  Lord  AL-  sx^'     ^^ 
vanley  in  Touteng  t;.  Hubbard,  were  those  of  Conway  v.  Gray,  ^n^  hlew'^ot 
Conway  v.  Forbes,  and  Murray  v.  Sheddea,  which  all  came  responaiUa  t» 
before  the  eourt  at  the  same  time  in  consequeuoe  of  the  i^Amencan 
American  embargo  of  1807.  S^«S*^ 

•The  facts,  as  far  as  they  bear  on  the  present  question,  J^S^™*"**^ 
were  shortly  these :  —  The  policies  in  the  two  first  cases       •TSl 
were  on  goods ;  in  the  third  ease  on  ship.     The  goods  and 
ship,  after  the  former  had  been  loaded  aboard,  and  the  lat* 

{g)  Per  Lord  EUenborough  ia  Conwaf  (0  Sea  the  judgment  of  Lord  Alvuile]r 

9.  Gray,  10  EMt,  545.  in  Touteng  v.  Hubbard,  3  Bos.  ic  PoU. 

(A)Toiit«ig9.HaUwrd,3BoB.&PuU.  S98-308,and  thesiaiementoftbeoaeeby 

39L  Lord  EUenborough  in  10  Eaat,  545. 


I » 

i 


VM  BIBK0  govflUD  mt  thb  pouot» 

Biikor  twiiir  ter  m%s  just  ready  to  sail,  had  been  detained  m  tbek  u 
ffovemmoBi  of    ive  pof  ts  of  loading  and  departure  in  the  United  State 

^ der  an  embargo  (but  not  by  i^oy  of  hostUUy  or  reprisali 

on  on  the  22d  December,  1807,  by  tbe  government 
United  States,  on  all  Bhipe  in  all  harbors  within  their 
diotioa.     The  parties  interested  in  the  goods  were  Am 
8nb}ect8 ;  the  party  interested  in  the  skip  was  tbe  Aro 
oonsul  at  Liverpool,    All  tbe  policies  had  been  effecl 
this  eountry  before  news  had  been  received  here   • 
American  embargo,  on  hearing  of  wbicb  the  assured 
notiee  of  abaitdennent,  and  brought  their  action  for  t 
loss ;  but  Lord  EUenborougb  and  the  whole  Court  of  ] 
Bench  held,  on  the  principle  above  stated,  that  they 
recover  nothing  on  these  policies  from  the  British  nnd( 
ters.  (j) 
This  principle        In  the  ncxt  casc  m  which  this  question  was  involved, 
where  tbe  for^    EUenborougb  lield  that  the  princi{^  upon  which  Com 
uudiaJTuAder'a  GttSijj  &c.  was  decided  did  not  apply  to  the  case  of  as 
iwidia  V.      BBeny  who  had  obtained  a  license  from  tbe  governm 
id'^M.  332.      ^^  country  for  the  special  purpose  of  carrying  on  th< 
commerce  which  was  insured  in  tbe  policy  on  whic 
action  was  brought,  and  iu  tbe  course  of  prosecuting 
tbe  thing  insured  was  captured  and  condemned  by  tbe  1 
act  of  his  own  government*  {k} 

By  the  license,  his  lordship  observed,  the  assured  ix 
be  teguidedj  for  Ae  purpose  of  earrjfmg  an  the  licensed 
as  virtually  an  adopted  subject  of  this  country ;  so  tbe 
argument  to  be  drawn  from  aC»  implied  participation 
privity  to  the  acts  of  his  own  government,  wae  wh<dly  i 
seded.  (/) 
ThismiflUiSoa.        In  three  snbsecjuent  cases,  however,  in  which  precise! 
t!jnew«ir«tab-  *!Bame  question  was  substantially  inyolved,  his  lordship  t 
the«i»«r'"*  ed  from  the  position  he  had  thus  laid  down  in  Usparic 
Fiindt «.  s^n,   Noble,  declaring  that  if  the  principle  upon  which  that 
ijgg  # '     was  decided  should  be  irreconcilable  with  that  acted 
in  Conway  v.  Oray,  he  would  relinquish  the  one  and  ai 
to  the  other.  («i) 

(j)  Goo  way  v.  Gray,  10  East,  536.  Con-       (/)  See  dicta  of  Lord  Elleoboro 
way  9,  Foite,  ibid.  Mufray  «.  Sbedden,    Ea«i,  342. 
ibid.  (m)  Menett  v.  Bonham,  15  Ea 

{k}  Uspaiieba  v.  J^oble^  13  East,  3aS».    Fliadt  o.  Crokatt,  ibid.  522.    F 

Scott,  ibid.  S2S» 


These  cases  were  brought,  opon  a  writ  of  error,  befcnre  the  Riik  or  Iom  by 
Bxcheqner  Chamber,  and  there  solemnly  reversed,  and  the  govemment  of 
doctrine  of  Usparicha  v.  Noble  decisively  established,  {n)        the  aagured. 

The  general  doctrine,  however,  of  Conway  v.  Gray,  though  Where,  from 
not  directly  touched    by  this  decision,   was  subsequently  ofthecaae,iti8 
shaken  to  its  foundations,  if  not  altogether  overturned,  by  SSS^h'^deN 
what  fell  from  Lord  Ellenborough  himself,  and  still  more  ^"SnTi^^ 
from  the  Court  of  Error,  in  fivins  judgment  in  the  case  of  »^f  the  risk  of 

r>.  -r*^  II  .      -I  .1        ,  lots  by  the  acta 

Simeon  i;.  Bazett,  where  the  court  bad  to  consider  the  gene-  of  the  foreign 
ral  question  how  far  the  subject  of  a  foreign  state,  not  ia  S^f  blTiia^e 
open  hostility  with  the  British  government,  was  resfKMisible,  ^«»<*'o^ 
apart  from  all  considerations  of  license,  for  loss  occasioned  »)tt,2M.dc 
by  the  aggressive  acts  of  his  own  government. 

In  this  case  the  insurance  was  effected  in  1810,  on  ship 
and  goods,  the  property  of  Prussian  subjects,  to  cover  a 
trading  voyage  to  Colberg,  in  Prussia,  or  any  other  Baltic 
ports  which  the  ship,  in  the  then  disturbed  state  of  our  poUti* 
cal  relations  with  the  Northern  powers,  might  be  able  to 
enter.  Prussia  was  not  at  that  time  ia  a  state  of  open  hos- 
tility to  this  country,  but,  under  the  influence  of  Napoleon^s 
continental  system,  all  direct  intercourse  was  prohibited  be* 
tween  her  ports  and  those  of  Great  Britain ;  and  the  only 
way  in  which  the  trade  could  be  carried  on  was  by  means  of 
simulated  papers.  The  policy  on  which  the  action  was 
brought  was  adapted  to  this  state  (^  things,  giving  the  most 
eitensive  liberty  to  discharge  at  all  ports,  to  carry  simulated 
papers,  &c. ;  it  was  declared  to  be  on  a//  riskSf  and  the  pre- 
mium was  fixed  ai  forty  guineas  per  cent. 

*Tbe  ship,  with  simulated  papers  and  false  clearances,       *783 
sailed  from  London  for  C<dberg,  and  on  arriving  near  that 
port,  was  seized  by  the  Prussian   government,   under  the 
authority  of  the  Berlin  decree. 

The  underwriters  contended  that,  as  this  seizure  was  the 
act  of  the  government  of  the  assured,  they  were  not  liable. 

But  Lord  Ellenborough  said,  that  '*  the  exclusion  of  risk 
occasioned  by  the  act  of  the  assured's  own  government  was 
only  an  implied  exclusion  from  the  reason  and  fitness  of  the 
thing,  which,  however,  might  be  rebutted  by  circumstances," 
And  in  the  present  case  his  lordship  held  that  as,  from  the 

(«)  FHodt  V.  Sooti,  in  effor,  4»  Tnut.    7U.    Huttaan  9.  WUtniorai  3  Maole  4t 
eu.    See  alio  ABthoQy  9. HoiM, ibid.    SeL337. 

4* 


Kisk  of  loss  b7  w^de  ebaracter  of  the  transaclioii,— «•  from  the  terms  c 
government  of  poHcy,  tlie  well-known  nfttare  of  the  trade,  and  the  enor 
tbe  asBuned.       ^^^^  ^  premium,  —  it  was  decor  thai  the  tmdaruniters  met 

insure  against  the  risk  of  Prussian  eof^ttref  tbat  risk 
covered  by  the  policy,  (o) 

The  ground,  therefore,  upon  which  Lord  Ellenboi 

rested  bis  judgment  was,  tbat  the  assured,  under  the  pet 

eircumstances  of  the  case,  were  not  responmble  for  lo 

the  acts  of  their  own  government,  because  upon  the  ^ 

h  must  be  inferred  that  the  underwriters  bad  taken 

themselves  the  risk  of  such  loss. 

The  Court  of         In  the  Exchequer  Chamber,  however.  Chief  Baron  Th 

o/Meyer.  gave  ^^j  ^^^  delivered  the  judgment  of  the  court,  expressly 

doctrine^******     claimed  proceeding  on  any  grounds  peculiar  to  the  ease  i 

and  based  the  decision  of  the  touK  on  the  broad  grc 

which  he  said  was  intended  to  have  been  laid  down  ic 

former  case  of  Flindt  v.  Scott,  vis.  thai  it  was  no  obfedi 

the  pkntntiff^ s  recovery^  thai  the  loss  happened  by  ike  ad  i 

government  of  the  assurecL  (p) 

But  it  was  It  might  have  been  supposed  that  the  question  was 

^^^^Gunp-   ^^  ^  '^^  ^^  English  law,  bnt  in  a  subsequent  case,  nt 

4*B  \^?'      ***  American  subject,  on  the  eve  of  the  last  war  betweex 

423.  country  and  America,  (but  before  the  breaking  out  of  be 

ties  was  known  here,)   had  effected  an  insurance  on 

784  #       ♦and  goods,  his  property,  with  tf  British  underwriter,  "  ag 

all  fisksj  American  seizure  included*^  —  Lord  Ten terder 

the  Court  of  King's  Bench  held,  that  as  the  fact  of  the  ase 

being  an  American^  bad  not  been  disclosed  to  the  ui 

writer,  the  assured  could  not  recover  in  this  countn 

a  loss  caused  by  American  seizure,  even  after  the  reston 

of  peace,  (q) 

BemarioB  on  ^^^  ^^^  proceeded  mainly  upon  the  ground  ot  con 

c^beu  9.      nient,  but  partly  also  on  tiie  ground  that  the  assured  ca 

recover  for  loss  caused  by  the  acts  of  his  own  govemn 

unless  it  plainly  appears  that  it  was  in  the  distinct  con 

plation  of  both  parties  to  insure  against  that  very  risk 

and  the  court  seem  to  have  considered)  that  thoogb  the 

(o)  Simeoiiv.  Basett,  2  Maul^^Sal.  (q)  C^xapbeH  v.  hum,  4  a  «i 

M.  423. 

(p)  Baaett  •*  Heyw,  ft  Taram.  889,  {r)  See  th*  raaiaikiof  lir.  J.  B 

840.  irfd.4SS. 
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of  American  seisure  was  exptemiy  asaniaed  by  ike  under-'  Btakofimby 

.-  -,.  V.  ,  lithe  acts  of  die 

writers  on  the  face  of  this  policj,  yet,  a»  they  were  not  toia  TOvemmentgr 

and  did  not  know  that  the  aasored  w0b  aa  American,  they    ^*""^ 

had  not  distinctly  taken  upon  themseWes  the  risk  of  loss 
eaosed  by  the  acts  of  the  goWnment  of  the  assured. 

This  case  certainly  seetns  to  re-establish  the  principle  acted 
upon  by  Lord  BUenborongh  in  SimeoB  v.  Bazett,  to.  that  an 
English  underwriter  is  never  liable  for  loss  arising  from  the  ^ 

acts  of  the  foreign  government  of  the  assured,  unless  the  pe* 
eoliar  circnmsfances  of  the  case,  or  fonm  of  the  policy  dis- 
tinctly shows  that  he  meant  to  insure  against  such  risk. 

In  the  United  States,  the  whole  question  has  come  before  {p  the  United 
tbeeonsideratioaofthesapremecourtofErxHBin  New  York,  2^'^!^ 
and  it  has  there  been  held,  agreeaUy  to  the  declared  princi-  *^^' 
pie  of  decision  acted  upon  by  the  English  Exche<|uer  Cham* 
ber  in  Bazett  v.  Meyer,  that  a  subject  is  not  to  be  deeuied  a 
party  to  the  legislative  acts  of  his  own  government,  so  as 
thereby  to  deprive  him  of  remedy  on  a  policy  effected  by  for- 
eign underwriters  in  respect  of  losses  caused  by  such  ads.  {s) 


*Seot.  YII.  Risk  cfLoss  of  Voyage  by  Inierdiction  of  Com^       ^fSS 
mercej  or  Blockade  or  Embargo  of  the  Port  of  Destination. 

4291.  In  the  law  maritime  of  every  country  except  our  niskofionof 
own,  the  compulsory  abaadonment  oi  the  voyage,  occasioned  tend^on^o? ' 
by  the  interdiction  of  commerce  with  the  port  of  destination,  ^1^^'^^,^' 
after  ike  commencement  of  the  risk^  or  by  its  hostile  occupation,  emtmivo  of  the 
embargo,  or  blockade,  is  considered  to  be  a  risk  covered  by  tioa/ 
the  policy,  and  recoverable  either  as  caused  by  "  a  restraint  Loss  of  voyage 
of  prmees;'  within  the  true  meaning  of  those  words  in  the  ^^^^'^ 
common  printed  forms  (t)  ;  or  under  the  words  **  compulsory  ^^^\ 
change  of  voyage,^'  which  are  introduced  into  the  majority  of  pf  dest 

the  fiCWeign  policies*  (U)  covered  by 

In  this  country,  however,  it  has  been  repeatedly  decided,  l^'^^i^^cwamor 
and  nnust  now  be  taken  as  clear  insurance  law,  that  neither  foj^^fj^]^ 


port 


(j)  t  Fnom  V,  Ooean  Ins.  Comp.  2  vol.  i.  p.  533.  ed.  1827.    See  also  3  Keofk 

WcfideD,  64,  cited  3  Kent  Ckxnm.  (Sth  Comm.  (dch  ed.)  292 -2M,  and  1  Pbfllips 

ed.)298.    {  S.  C.  6  Cowen,  404.  >  oo  Ins.  651-675^  giving  the  American 

(0  Emerigon,  as  usual,  is  the  great  suthorities. 

soone  of  lanrning  oo  the  point,  tse  chap.  («)  VmelHr,, 
xiLsecLSL    LttmOktiam  d$  Cammowi, 
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interdiction  of  trade  at  the  port  of  destination  after  risk 
mencedf  nor  interc^tion  of  the  voyage  by  blodea^ey  or  . 
imminent  and  palpable  danger  of  capture  or  seizure^  amc 
a  risk  for  which  English  underwriters  are  answerable 
the  common  form  of  policy^  either  asan^^  arrest^  restrairi 
detentioHy*^  or  in  any  other  way  whatever*  (v) 

The  principle  on  whioh  these  decisioos  rest,  is  the  n 
caiHsa  proxima  non  remota  spectatur :  "  the  cause  of  loss 
be  a  peril  acting  upon  the  subject  insured,  immediatei 
not  circtdtously  ;  "  as  is  held  to  be  the  case  where  th* 
arises  from  the  ship's  being  prevented  from  completin 
voyage  by  the  impossibility  of  eptering  her  port  of  desti 
without  being  captured* 

*The  first  case  on  the  subject  was  Hadkinson  v.  Rob 
before  Lord  Alvanley,  of  which  the  material  facts  were  s 
as  follows  :— 

A  cargo  of  pilchards  was  insured^  ^^freeofaverage^^^ 
English  ship  from  the  coast  of  Cornwall  to  Naples.  C 
voyage,  while  sailing  under  convoy,  intelligence  was  re( 
that  all  the  ports  of  Naples  were  shut  against  English  ve 
upon  which  the  commodore  of  the  convoy  ordered  this 
amongst  others,  into  Port  Mafaon,  in  Minorca,  where  tl 
telligence  being  confirmed,  her  cargo  was  surveyed 
being  found  damaged,  was  sold  under  circumstances  ' 
do  not  concern  the  present  inquiry.  The  assured,  wh< 
abandoned,  claimed  a  total  loss ;  but  Lord  Alvanley, 
from  all  considerations  as  to  the  state  of  the  cargo  when 
(which  has  no  bearing  on  the  present  point,)  held  ths 
underwriters  were  not  liable,  on  the  ground,  as  stated  1 
lordship,  that  '^  Where  underwriters  have  insured  a| 
capture  and  restraint  of  princes,  and  the  captain  leamin^ 
if  he  enter  the  port  of  his  destimxtian  the  vessel  will  be  h 
confiscation^  avoids  that  port,  whereby  the  object  of  the 
age  is  defeated  —  such  circumstances  do  not  amount 
peril  operating  the  total  destruction  of  the  thing  insured 

*^  The  doctrine  (that  the  assured  might  abandon  in  re 
of  a  loss  of  voyage)  is  only  applicable,"  said  his  lore 
"  to  cases  in  which  the  loss  is  occasioTied  by  a  peril  in 


{t)  Hadkinson  v.  Robinsonj  3  Bos.  dc  1  Camp.  4'54.  Parkin  v.  Tunno,  ] 
Pull.  dSa  Lubbock  9.  Bowcroft,  5  Esp.  22,  and  2  Camp.  259.  Fonster  9. 
90.  Blackenbagen  p.  London  Am.  Comp.    Xk^  11  f)ast,  205. 


againsi ;  t^hkhj  as  it  appears  to  fne^  mtasibea  peril  ^cUngnpan  bm  ofion  of 
the  subjeei  insnred^  immedtatdp^  and  not  eirciidt(htdf  a$  in  the  xeSS^oJct 


present  case:' iw:^  bSSS^^"' 

iTiis  dedfton  \ms  been  implicitly  feflowed  by  flie  English  ""jj^^^jj^ 
coiirtB  in  all  8nb9e<inefit  enses  6f  the  same  kind.  tion. 


Tim^  where  in  en  inedrance  oil  goods  bound  to  Messtnaj  Lobbook  v. 
the  ship  having  arrived  at  Port  Mahon^  found  that  Measina  5  Esp.  49! 
was  in  the  hands  of,  or  blockaded  by,  the  French,  and  the  as- 
anired  on  goods  consequently  gave  notice  of  abaildomiieat,and 
^hvent  for  a  total  loss—  L(»d  EUenboroii^,  on  the  above      *  787 
grounds,  held  that  he  coold  not  veeover«  (x) 

80,  where  under  a  poUey  on  goods  from  London  to  Re^el^  Biack^nhageD 
the  ship,  which  had  passed  the  Sound,  and  wte  sailing  under  domp. 
convoy  towards  Revel,  was  tamed  back  by  the  oommod^e  ^  ^*™^'  *^ 
on  receiving  intelfigenee  that  an  embargo  was  laid  on  all 
British  ships  in  Russian  porta;  and  aftervrards,  finding  the 
intelligence  confirmed,  wholly  gave  up  her  rbyage  and  satled 
back  for  England  with  the  convoy,  but  foundered  at  sea  odf 
the  passage :  Lord  Ellenborough,  on  this  state  of  £aeis,  heki 
that  the  assured  could  not  recover,  (p) 

Goods  having  been  insured  from  Bristol  to  Monde  Video,  nS^niil^,  - 
at  any  other  port  m  tbe  river  Plate  possessed  by  the  Bnglirfi^ 
Ae  ship,  immediately  os  bar  arrivid  ovt,  was  ordered  away 
hf  the  Bngiiali  oMnmander  of  MdUtmado  (the  only  one  ol 
the  three  ports  of  the  Plate  then  left  hi  the  hands  of  tha 
English) ;  the  ship,  thus  turned  away,  being  in  want  of 
water  and  repahrs,  put  into  Bio  Janeffo,  the  nearest  friendly 
porij  for  that  purpose,  and  on  the  way  the  goods  were  sea 
damaged ;  Lord  Ellenborough  would  not  even  hear  it  argued 
that  the  assured  could  recover  in  respeet  of  any  loss  after  the 
ship  had  been  turned  away,  (z) 

So,  where  a  British  ship,  bound  and  insured  for  St.  Peters-  Fontere.chns. 
burgh,  was  detained  in  the  Baltic  by  the  commander  of  the    ^ 
British  convoy  there,  from  qpprdiensian  of  Hussion  embargo^ 
ontQ  the  embargo  actually  was  laid  on,  and  theTurther  prose- 

(flr)  tfadHiwon  r  RoMmoii,  3  Boa  a^  OonpT  1  Giis^  488.    Tbe  \m^  m  tirit 

ML  388.    NOcMof  tuned  in  thii  case  on  oMe,  wu  laid  in  one  ooent  **  iy  «0|tfim^'» 

rtie  aBoepafion  ef  tbe  kM  which  w«t  spo>  in  aneUier  "  ^ir jMiib  ^  «At  «im^'* 

dillf  net  forth  in  tbe  deelantion  aooofd-  {*)  Parkin  ».  Tono,   II   £aat,  SO: 

lag  to  the  facts  aa  stated.  The  loaa,  hi  tUa  case,  was  aterM  \o  \m 

(j;)  Labbock  V.  Bowcfoft,  fl  Eip.  4S.  "bf  peilteof  tbeaaa." 

(jr)   Bladteabafea   tr.    Loodoa  Am. 
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Riak  of  kw  <if   oution  of  the  mdventure  became  impoBBible,  and  the  voy; 
teidi^oao?'     lo8t)  although  if  the  ship  had  been  suffered  to  proceed  with 
bSSdeor*     detention  by  the  convoy,  she  might,  in  fact,  have  saved 
^JjJ^JJ'^^Jj]^!^  embargo ;  Lord  Ellenboroogh  held,  with  the  same  refusa 
t^-  hear  the  point  argued  as  in  the  last  case,  *tbat  the  unc 

788  *      writers  were  not  liable  to  the  assured,  who  had  duly  at) 
doned,  for  a  total  loss,  (a) 

In  our  law,  then,  the  position  is  clearly  established,  thai 
interdiction  of  commerce  with  the  port  of  destination, 
means  of  a  blockade,  or  embargo,  or  possession  of  the  { 
by  an  enemy,  is  not  a  peril  within  the  policy. 

Whether,  if  the  question  were  res  integra^  this  decii 
could  be  upheld  as  a  sound  application  of  the  prinoiplec 
insurance  law,  is  another  question. 
The raiem the       The  position  may,  it  seems,  be  regarded  as  abandoned 
different.  the  jurisprudence  of  the  United  States;  and  the  dooti 

now  supported  by  the  highest  authority  there,  is,  that  w 
the  further  prosecution  of  the  voyage  is  rendered  hopelesi 
impossible  by  blockade,  embargo,  or  Interdiction  pf  c< 
merce,  with  the  port  of  destination,  and  the  voyage  is  accc 
ingly  wholly  abandoned,  that  is  a  loss,  by  restraint  of  print 
vrithin  the  policy  (6) ;  and  the  law  is  the  same  when  the 
of  the  voyage  is  occasioned  by  a  just  fear  of  capture,  w 
the  danger  thereof  is  imrninent^  aa  well  as  apparently  reiQi 
less  aa(l  nuMrally  certain,  (c)  ^ 

(a)  Focater  e.  Chnstie,  11  East,  300.  oelkir  Kent,  S  Gomm.  (Ah  ed.)  293. 

The  low  was  avened  to  be,  in  one  coiutt,  {b) ;  and  see  thecaae  of  t  Creig  v.  U 

**^bjf  the  perik  of  en&miei;"  in  another,  los.  Comp.  6  John.  226,  with  the  , 

*.'  bp  th$  arrttt,  testraiiUf  and  detednmeru  ment  of  the  court  given  at  length 

of  JUngSy  fye. ;"  in  the  last  count  it  was  PhiUipsen  Ins.  662  - 665. 

specially  described  according  to  the  facts.  («)  3  Kent's  Comm.  (5th  ed,)  294. 

(6)  See  the  authorities,  cited  by  Chan-  (a). 


>  In  Andflews  v.  Essex  F.  dK  M.  Ins.  Co.  3  Mason,  21^  Mr.  Justice  Story  sai 
"  The  fair  result  of  the  cases  in  Eo^aad  and  in  Massachuseils  is,  that  a  den 
entry  or  anintetdiction  of  commerce  at  the  port  of  destination  is  not  a  risk  withi 
common  policy.  The  decirions  in  New  York  do  indeed  maintain  a  diffisrent  doci 
The  Supfeme  Court  of  the  United  Stales  has  held  that  a  nslraint  l^  blookade 
the  commenoement  of  the  voyage  is  a  peiil  within  the  policy;  and  it  wasako  dec 
in  conformity  with  the  English  oases,  that  the  breaking  up  of  the  voyage  from  fe 
capture,  because  the  port  of  destination  was  shut,  is  not  a  peril  within  the  policj 
was  there  said,  *  that  the  underwriter  does  not  warrant,  that  the  vessel  shall  hf 
right  to  trade  at  the  port  of  destination ;  but  only  that  notwithstanding  the  ] 
iosuied  against,  the  vessel  shall  proceed  lo  such  port.'    But  this  language  was 
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Although,  however,  loss  thus  occasioned  is  not  recoverable  Ruk  of  ion  of 
under  the  common  printed  form  of  English  policies,  parties  ^il^onc^' 
may  by  written  clauses  protect  themselves  against  it ;  as,  for  SKE^^ 
instance,  by  stipulating  that  the  ship,  if  turned  away  from  Mit^SFd^tiwh 

the  port  of  destination,  shall  be  at  liberty,  without  prejudice  }^ 

to  the  insurance,  to  make  the  nearest  friendly  port :  or  the  Specid  ciauseB 
risk  of  compulsory  abandonment  of  voyage  to  the  port  of  mILgijsh  poll- 
destination  by  reason  of  blockade,  embargo,  or  enemy's  occu-  SudTtS  Ml^ 
pation,  might  be  inserted  as  a  specific  risk,  in  addition  to 
those  ordinarily  insured  against,  {d) 

(d)  See  Naylor  v.  Taylor,  9  B.  &  Cr,  718.    ^  Fergunon  v.  PbcBoix  Ins.  S  Bia- 
Dey,544.  > 


m  a  case  where  the  underwriters  were  expressly  exempted  from  losses  by  illicit 
trade ;  so  that  it  is  in  do  degree  different  from  that  held  in  Suydam  v.  Marine  Ins.  Co. 
in  New  York,  1  John.  181.*'    The  doctrine  of  the  courts  of  Massachusetts  above 
alluded  to  will  be  found  in  the  following  cases,  where  it  is  decided,  under  policies 
ooDtaining  insurance  against  the  common  risks,  namely,  of  enemies,  men  of  war, 
taking  at  sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes,  &o.,  that  the 
dacontinuance  or  abandonment  of  a  voyage,  through  fear  of  eaplure,  furnish  no 
oanae  of  abandonment,  or  claim  for  a  total  loss,  whether  such  caj;nure  be  or  be  not 
insured  against.    RKhardson  9.  Maine  F.  &  Ai.  Ins.  Co.  6  Mass.  102 ;  Cook  v.  Elssex 
Fire  &  Mar.  Ins.  Co.  6  lAass.  122  ;  Amory  v.  Jones,  6  Mass.  318 ;  Lee  v.  Gray,  7 
BlasB.  249;  Tucker  v.  United  F.  dc  M.  Ins.  Co.  12  Mass.  288.    The  same  court  has 
extended  the  doctrine  of  the  preceding  cases  to  that  of  a  vessel  prevented  from  leaving 
port  by  the  danger  of  capture.    Brewer  v.  Un.  Ins.  Co.  12  Mass.  170.    The  New 
York  cases  establishing  the  different  doctrine  above  alluded  to  are,  Schmidt  v.  United 
Ins.  Co.   1  John.  249 ;  Craig  v.  United  IniB.  Co.  6  John.  226 ;   Corp  v.  United  Ins. 
Co.  8  John.  277;   Saltus  p.  United  Ins.  Co.  15  John.  S23.    The  doctrine  of  the 
Supreme  Court  of  the  United  States  on  this  subject  will  be  found  in  King  9.  Delaware 
Ids.  Co.  6  Crancb,  71;   S.  C.  2  Wash.  C.  C.  300;    Olivers  v.  Union  Ins.  Co.  3 
Wheat.  183;  Sknith  «.  Universal  Ins.  Co.  6  Wheat.  176 ;  Symonds  t;.  Un.  Ins.  Co.  4 
DaUaa,  417;   S.  C.  1  Wash.  C.  C.  182;   Williams  v.  Suffolk  Ins.  Co.  13  Peters, 
(S.  C.)  415.    Hie  sul^ect  was  somewhat  discussed  in  Savage  v.  Pleasants,  5  Binney, 
403;  Thompson  v.  Bead,  12  Seig.  &  Rawie,  440.    See  Vigers  v.  Ocean  Ins.  Co.  12 
Lonik  362.    Mr.  Chancellor  Kent  says,  **  It  would  be  unreasonable  to  require  the 
insuirwl  to  rush  into  danger  with  moral  certainty  of  loss.    There  ui  no  doubt  about  the 
genenl  principle,  that  if  the  voyage  be  relinquished  merely  through  fear  of  capture, 
the  loss  is  not  covered  by  the  policy.    The  apprehension  of  capture,  or  of  any  other 
peril  in  trantitu,  is  no  ground  of  abandonment    But  a  just  fear  of  one  o(  the  perils 
ianred  agaiasi  has  been  deeaied  equivalent  to  the  presence  of  vig  majoTy  when  thatis 
applied  directly  and  eflectually,  as  in  the  case  of  a  Uookading  squadron,  so  as  to 
bnak  up  tlie  voyage.    The  danger  was  imminent,  and  might  be  said  to  be  present 
and  palpable,  as  weU  as  apparently  remediless  and  morally  certain.    I^  therefore, 
the  danger  be  so  great  as  to  amount  to  almost  a  certainty  of  capture,  it  becomes  a 
resuaint  in  coolempiation  of  the  policy,  and  this  is  the  doctrine  best  supported  by 
aothority."    3  Kent|  (5lh  ed.)  2d3»  294. 
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789  •        ^fibiCT,  VIIL  iii^  <;/*  Foreign  Smuggling  or  JiUeri 

Trade. 

BMfcoffbieigm  §  293«  Unless  tbe  policy  contains  an  express  ex 
SS^Sf  ^  against  the  risks  of  illicit  tradci  the  underwriter  is  lii 
^..^  any  loss  that  may  arise  from  the  attepipted  viplatioi; 
revenue  laws  of  foreign  skUeg ;  provided,  that  is,  be 
shown,  efther  in  fact  or  by  implication,  to  have  been  k 
of  the  intention,  on  the  part  of  the  assured,  to  carry  < 
clandestine  trade,  as,  from  the  form  of  the  policy  it 
the  knowledge  he,  as  underwriter,  is  presumed  to  po 
the  known  laws  of  the  place  to  which  the  ship  and  go 
insured,  and  of  the  general  usages  of  foreign  trade.  ( 

The  rule,  in  fact,  is,  that  the  underwriter,  in  the  \ 
of  any  express  stipulations  to  the  contrary,  will  be  ans^ 
for  the  risk  of  an  intentional  violation  o[  foreign  trc 
as  far,  but  only  as  far,  as  he  is  directly  proved,  or  i 
fairness  be  presumed,  to  have  been  cognisant  of  the  ii 
of  violating  them.^ 

Thus,  if  the  subject  insured  be  ipecificaUy  describee 
policy,  and  be  an  article,  the  import  or  export  of  n 
notoriously  prohibited  by  the  trade  laws  of  the  count] 
from  whose  pcnrts  it  is  insured,  the  underwriter  is  lii 
the  loss  caused  by  its  seizure  or  forfeiture.' 

Thus,  where  a  policy  was  effected  in  France  ^ 
stuffSy^^  from  Spain  to  a  French  port,  the  exportation 
goods  being  notoriously  prohibited  by  the  revenue  1 
Spain,  the  underwriter  was  held  liable  for  loss  occasic 
their  seizure  in  Spain.  (/) 

(e)  EmerigoB,  ohfip.  zii.  bool  5|,  vol.  (/)  Valm,  CompieaU  tit.  ii 

ii.  p.  30,  ei  «ef .  ed.  18S7.    Flavch^  v.  0e  POrdoiuunoe,  and  the  opini 

Fletcher,  Dougl.  S88.    JLever  v.  Fletchei^  engoa  theie  ipiTen,  ae9  voL  ii,  p. 

]ianhaUoaIiit.fi6.  Seeaiaol  PhiUipeon  ed.  1829. 
Int.  677,  tt  mq. 


s  See  Howiand  v.  Commooweakh  Int.  Co.  Antbon,  N.  P.  96. 
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*S£CT.  IX.  Bisk  of  loss  by  subsequent  Events.  *  790 

§  293.  It  is  a  general  principle,  which  applies  to  all  the  Risk  of  loss  by 
risks  assumed  by  the  underwriters,  that  they  continue  liable  Ivems!!^^^ 
for  all  losses  by  the  perils  insured  against,  although  those 
perils  are  greatly  enhanced  by  events  that  the  assured  could 
not  prevent. 

Thus,  if  capture  is  one  of  the  perils  insured  against,  and 
after  the  policy  be  made  the  risk  of  capture  is  greatly 
increased  by  the  breaking  out  of  war,  it  is  clear  insurance 
law  that  the  underwriters,  nevertheless,  continues  liable,  for 
the  risk  of  the  declaration  of  war  is  considered  to  be  one  of 
the  perils  he  asstmies.  (g*)  ^ 


Sect.  X.  Liability  of  the  Underwriter  on  one  Subject  of 
Insurance  for  Loss  on^or  on  Account  of  another. 

§  294.  As  a  general  principle,  the  underwriter  on  one  Liabaity  of  the 
subject  of  insurance  has  nothing  to  do  with  losses,  charges,  one  subject  of 
or  contributions  imposed  upon  it  by  reason,  or  on  account  j^r^on 
of,  another.  l^\-^> 

Thus,  the  underwriter  on  goods  has  nothing  to  do  with  

freight;  all  that  be  insures  being  the  safe  arrival  of  the 
goods :  hence,  it  is  a  well  established  principle  in  the  law  of 
marine  insurance  that,  though  sea-damaged  goods,  if  they 
arrive  in  specie  or  in  bulk,  pay  the  same  freight  as  though 
they  arrived  sound,  the  underwriter  on  goods  cannot  be 
charged  with  the  detriment  the  merchant  thus  sustains  by 
having  to  pay  the  same  freight  on  a  diminished  value  (A), 
nor  can  he  be  charged  with  any  pro  rata  freight  the  mer- 
chant may^have  to  pay  the  shipowner  (») ;  although  it  seems 
^doubtful  whether  he  may  not  be  charged,  under  certain  cir-  *  791 
cumstances,  with  the  increased  freight  which  the  merchant  is 

{g)  Plaaeh^  v.  Ffotcher,  Dougl.  251.  («)  Baillie  v.  Mondigliani,  Park  oa  Ins. 

(A)  Beneck^,  Pr.  of  Indemnity  chap.  i.    117,  8th  ed. 


>  Saltns  V,  United  Ins.  Co.  15  John.  533. 
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another. 


Liabaity  of  the  obliged  to  pay  the  shipowner  in  eases  of  transhipment,  v 
one  subject  of    the  freight  by  the  substituted,  exceeds  that  by  the  orig 
ship.  U)  1 

On  the  same  principle,  the  underwriter  on  goods  ca 
be  called  on  to  make  good  loss  incurred  by  a  forced  sa 
the  goods  for  the  repair  of  ship  (k) ;  nor  the  underwrite 
the  ship  for  expenses  incurred  by  the  detention  oi 
goods.  (Z) 

If,  indeed,  the  same  casualty  that  destroys  or  damagec 
subject  of  insurance,  thereby  also  causes  a  total  or  ps 
loss  upon  another,  the  underwriters  on  the  latter  subje 
insurance  are  chargeable  for  the  loss  thus  caused.  1 
the  perils  of  the  seas  that  destroy  or  swallow  up  ship 
goods,  give  a  direct  claim  to  a  total  loss  against  the  ui 
writers  on  the  freight  or  the  profits,  the  earning  of  v 
has  been  rendered  impossible  by  the  direct  efiect  o 
casualty,  (m) 

(j)  See  Shipton  v.  Thornton,  9  Ad.  &       (2)   Bradford  r.  Levy,  Ry.  & 
£U.  396,  337,  and  see  jnmC,  Chapter  on    331. 
Particular  Average.  (m)  See  post,  Chap.  VII;  Sect. 

(i)  Powell  V.  Gudgeon, 5  Maule  &  Sel.  .Absolute  Total  Loss  on  Freight. 
431.    Sarquy  v.  Hobson,  4  Bingh.  131. 


1  That  the  underwriter  on  goods,  may  be  held  liable  for  this  inerwated  &eii 
following  cases  go  far  to  establish.  Searle  v.  Scovell,  4  John.  Ch.  218;  D 
Union  Marine  Ins.  Co.  17  Mass.  471 ;  Mumford  v.  Com.  Ins.  Co.  5  John.  26S 
Abbott,  Ship.  (6th  Am.  ed.)  365,  in  note ;  3  Kent.  (5th  ed.)  338 ;  Shultz  v.  I 
I B.  Monroe,  336. 
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LOSSES  BY  THE  PERILS  INSURED  AGAINST. 

The  clause  in  our  English  policies,  enumerating  the  "  ad- 
ventures and  perils  "  against  loss  by  which  the  underwriters 
undertake  to  indemnify  the  assured,  is  as  follows :  — 

"Toucbing  the  adventures  and  perils  which  we,  the  assurers,  are  content  to  bear, 
and  do  take  upon  us  in  this  voyage,  they  are  of  the  seas,  men-of-war,  fire,  enemies, 
poates,  rovers,  thieves,  jettisons,  letteit  of  mart  and  countermart,  surprisals,  takings 
at  sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes,  and  people,  of  what 
natkn,  quality,  or  condition  soever,  barratry  of  the  masters  and  mariners,  and  of  aU 
other  pails,  losses,  or  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment,  or 
dsmage  of  the  said  goods  and  merchandiaes,  and  ship,  4tc,  or  any  part  thereof." 

These  words,  though  massed  together  with  very  little  re- 
gard to  methodical  arrangement,  have  been  found,  in  prac- 
tice, to  comprehend  almost  every  kind  of  disaster  and  casualty 
which  can  possibly  befall  a  marine  adventure  in  the  course  of 
a  sea  voyage.  Clauses  very  little  varied  firom  our  own  in 
point  of  form  have  been  inserted  with  a  similar  object  into 
the  policies  of  all  other  mercantile  states,  (a) 

We  will  consider  in  order : — 

Sect.  I.  Loss  by  perils  of  the  sea. 

SecL  II.  Loss  by  fire. 

Sect.  III.  Loss  by  hostile  capture  or  seizure. 

Sect.  IV.  Loss  by  arrests,  detentions,  and  embargoes'. 

Sect.  V.  Loss  by  pirates,  robbers,  and  thieves. 

Sect.  VI.  Loss  by  barratry  of  master  and  mariners. 

Sect.  VIL  Losses  by  *^  other  perils  and  misfortunes." 

Sect.  VIII.  Losses  which  are  the  necessary  or  legal  con- 
sequence of  the  perils  insmred  against ;  as  salvage,  ex- 
pense of  repairs,  and  other  necessary  disbursements. 

(a)  See  them  collected  by  Yaocher,    sured  asezpreased  in  the  polidea  of  every 
Guide  to  Marine  Insurance,  in  the  first    nation." 
taUeof  his  apF«idtz,  entitled  *' BisloB  in- 


796  LOSSES  BY  THB  PERILS  INSURED  AGAINST. 


793  *  ♦Sect.  L  Lo$s  by  the  Perils  of  the  Seas. 

Lots  by  t^  A  295.  Of  all  the  causes  of  loss  enumerated  in  our 

penis  of  th0 

men  policies,  the  most  frequent  and  important  are 


What  is  inciud-  Comprised  under  the  terra  "  Perils  of  the  Seas." 

woi^periisV       Under  these  words  are  embraced  all  kinds  of  marine 

the  seas.  ualties,  such  as  shipwreck,  foundering,  stranding,  &c. ; 

every  species  of  damage  done  to  the  ship  or  goods  at  &< 

the  violent  and  immediate  action  of  the  winds  and  wave 

distinct  from  that  included  in  the  ordinary  wear  and  te 

the  voyage,  or  directly  referable  to  the  acts  and  neglig 

of  the  assured  as  its  proximate  and  sole  conducive  cause 

We  will  proceed  to  consider  the  different  cases  of 

proximately  caused  by  the  perils  of  the  sea. 

Fonnderiiig  at        FOUNDERING  AT  SEA,  whcn  proximately  caused  by  the 

of  Storms  and  tempests,  is  an  obvious  case  of  loss  by  the  ] 

of  the  seas.     The  only  difficulty  that  can  arise  is,  as  t( 

proof  of  the  loss,  in  cases  where  the  ship  founders  out  ai 

either  with  all  the  crew  on  board,  or  after  the  crew,  to 

their  lives,  have  left  her  in  boats,  or  in  another  ship. 

Presamptive  In  such  cases  it  is  presumed,  if  a  ship  has  not  been  fa 

shi^snot  teSg  ®f  ^^  sdl,  for  a  reasonable  time  after  sailing,  or  after  she 

heard  of.  jg^t  seen,  that  she  has  foundered  at  sea,  so  as  to  supp< 

count  for  loss  by  perils  of  the  seas.^ 

The  period  of  time  after  which  this  presumption  shall 
effect,  is  positively  fixed,  for  voyages  of  different  length 
duration,  by  the  laws  of  many  continental  states. 
Periods  after  Thus  the  French  Code  de  Commerce  fixes  it  at  a  p< 

which  ship  shall-      .  i»  i.  -i  ^  r       i. 

be  presumed  of  OHC  yccuT  lor  ordmary,  and  two  years  for  distant  voya 
eign  but  not^ia  declaring,  also,  with  regard  to  time  policies,  that  the  lo 
fiDgiish  law.      gmjjj  cases  shall  be  presumed  to  have  taken  place  withii 

limits  of  the  risk,  (b)  ^ 

(b)  Code  de  Commeroe,  art.  375,  376.    see  Pothier,  Trait6  d'Assaraooe,  Nc 
For  the  Preach  law  on  the  point  generally,    123.    Valin,  Comment  on  tit.  iv.  s 


1  See  The  Schooner  Reeside,  2  Sumner,  967,ff71 ;  3  Kent,  (dth  ed.)  299,  301 
notes ;  Abbott,  Shipp.  (6th  Am.  ed.)  384,  in  notes. 

*  See  Paddock  o.  Franklin  Ins.  Co.  11  Pick.  227,  277;  G<»don  v.  Bo\< 
John.  150, 

s  This  is  a  question  for  the  jury  upon  a  consideration  of  all  the  circumstances 
our  law.    Blown  v,  Neilson,  1  Catnes,  S25 ;  onM,  411  and  755^  in  notes. 
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*The  result  of  this  last  provision  is,  that  in  the  case  of  a  Lots  by  the 
mismg  ship,  the  lo»,  in  the  modern  law  of  France,  is  pre-  S^""*^ 


somed  to  have  happened  immediately  after  the  last  news.      «  794 
Thus,  if  a  ship  be  insured  for  three  months,  and  not  being 
heard  of,  a  further  insurance  is  then  made  for  a  year,  and  the 
vessel  is  never  heard,  of,  in  that  case  the^r^^  insurer  pays  the 
loss,  (c) 

In  our  law  no  fixed  periods  are  established  after  which  a 
ship  not  heard  of  shall  be  deemed  to  have  perished  at  sea  ; 
but  each  case  is  left  to  depend  on  its  own  circumstances,  and 
'  the  judgment  of  practical  men. 

The  following  points  have  been  decided  on  this  head :  — • 

A  ship  insured  «  firom  North  Carolina  to  Londan^^^  had  not  SSJVh^ruS) 
been  heard  of  {01  four  years  after  she  sailed,  when  the  action  ^  ship  shall  be 
was  thought.    This  was  held  sufficient  presumptive  proof  of  English  law. 
an  avennent  in  the  declaration,  that  the  loss  had  happened  Bro^I,' 
^  by  her  sinking  at  sea.''  (d)  .  Ho^^^i^'i, 

A  ship  insured  from  Havana  to  Flanders^  a  voyage  the  Thornton,  Hoit, 
average  length  of  which  is  seven  weeks,  had  not  been  any-  ^'  ^''  ^^' 
where  heard  of  for  nine  months  afterwards,  when  the  action 
was  brought :  this  was  held  sufficient  proof  of  foundering  at 


In  order,  however,  to  lay  a  foundation  for  any  presumption  it  must  be 
of  this  kind,  it  must  be  proved  that  the  ship,  when  she  left  ship  sailed  on 
the  port  of  departure,  was  really  bound  for  and  sailed  on  the  ^t^J^^  ^' 
voyage  insured.  (/)    It  is  not,  however,  requisite,  in  order  to  ^^«^^- 
support  the  presumption  when  once  founded,  to  call  witnesses  2  Campu  51. 
from  the  foreign  outports  to  prove  the  fact  that  the  ship  has  SiVwL^is^ot 
never  been  heard  of  there.    Thus,  where  a  ship  sailed  on  a  ^^^^^^^^  to 

.  .  call  witnesses 

voyage  from  Liverpool  to  Miramichi  in  Nova  Scotia,  and  fixMn  abroad  to 
thence  to  Hayti,  it  was  held  unnecessary  to  call  witnesses  EllTneYer  ar- 
from  Miramichi  to  support  the  averment  that  the  ship,  before  x^Aiiow  v. 
reaching  Miramichi,  had  been  lost  by  the  perils  of  the  sea.  {g)  ^^> .  ^ 

of  the  OrdoDDanoe  de  la  Harine.    Eme-  («)  Honstman  9.  Ibomton,  Holt's  N. 

rigon,  chap.  xJt.  sect.  4,  vol.  ii.  p.  141-  Fr.  Rep.  342. 

148,  ed.  1827,  with  the  Commentary  of  (/)  Cohen  v.  Hinckley,  2  Campb.  p. 

Boolay-Paty.  91.    Koster  v.  Innes,  Ry.  &  Mood.  333. 

(e)  Boolay-Paty,  Coots  de  Droit  Com.  {jg)  Twemlow  v.  Oswin,  2  Campb.  84 

Uar.  torn.  if.  p.  246.  In  this  case  the  only  witness  called  was 

{d)  Green  o.  Browne,  2  Strange,  1199,  the  ehrk  of  the  owners,  who  swore  the 

at  N.  P.  before  C.  J.  Lee.    See  also  ship  had  never  been  heard  of  since  she 

Newby  «.  Bend,  Msnhall  on  Ins.  p.  400.  sailed. 

5» 
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Loss  by  the  *If  it  be  proved  that  the  ship  sailed  for  a  given  port, 

Sms.  ^  fact  of  her  never  having  arrived  there  (supposing  a  reasons 

795  #  time  for  sudi  arrival  to  have  elapsed  before  action  brougl 
Even  though  coupled  With  the  prevalence  of  a  report  at  herport  of  dep 
part  of  them  lire  that  she  had  foundered  at  sea,  will  be  sufficient  jr 
8avedl!ttey^  /ocw  evidence  of  a  lose  by  ihe  perib  of  the  seas  ;  and  e 
ne^ot  be  although  the  crew  may  have  been  saved,  it  will  not  in 
Koster  V.  first  instance  be  necessary  to  call  any  of  them  to  corrobor 
cTib'  by  direct  evidence,  the  presumption  thus  raised,  nor  to  si 

that  plaintiiBT  could  not  procure  their  attendance,  especiall 
the  case  of  a  foreign  ship.  (A)  This  case  seems  to  dis) 
of  the  point  which  was  left  undecided  in  the  Nisi  Prius  d 
sion  of  Eoster  v.  Innes,  viz.,  whether  the  non-arrival  of 
ship  at  the  port  of  destination  is  evidence  of  loss  by  foun* 
ing,  where  the  crew  have  been  heard  of  after  the  vessel 
sailed,  and  after  she  is  supposed  to  have  been  lost,  (i) 

Shipwreck  is  a       §  296.  Shifwreck,  whcn  causcd  by  the  ship's  being  dri 
sea.  ashore,  or  on  rocks  and  shoals  in  the  mid-seas,  by  the  viok 

of  the  winds  and  waves,  is  also  a  clear  case  of  loss  by 

perils  of  the  seas. 

Shipwreck^  as  it  regards  its  effect  upon  the  ship,  and 

the  right  of  the  assured  to  give  notice  of  abandonment, 

recover  as  for  a  total  loss,  is  of  different  kinds. 
DiiTereiit  kinds  A  ship  may  either  be  wrecked  in  pieces — u  e,  so  shatt* 
as  they  affect  and  dislocated  as  to  become  a  mere  congeries  of  planks y  - 
whi^,  and°the  ^^  ^^^^  ^^^  materials  floating  about  on  the  waves,  having 
whfck^tto  as-  *'^  ^^^  ^^'™  ^^^  construction  of  a  ship.  In  such  case 
suied  IS  enutied  Emcrigon  expresses  it,  "  Quoique  les  debris  du  navire  • 

frage  existent^  le  navire  n^existe  plus : "  it  is  a  clear  cas< 

total  loss,  without  notice  of  abandonment. 
Or  the  ship,  without  being  thus,  as  a  ship,  totally  destro 

may  yet  be  so  shattered  and  injured  by  the  casualty,  as  t 

796  *      irreparable  for  the  purpose  of  navigating  the  seas  *again. 

cept  at  a  cost  greater  than  her  worth  when  repaired :  in  ; 
case,  also,  the  loss  is  considered  total,  at  all  events,  on  gi 
notice  of  abandonment.^ 

(h)  Eoster  v.  Reed,  6  B.  &  Or.  19.  (t)  Roster  v.  Innes,  Ry.  &  Moo< 

Abbott 

I  The  general  rule  in  the  United  States  is,  that  the  assured  may  aband< 
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Of  again,  the  ship,  though  much  broken  and  shattered,  may  iiO«  by  t^ 
still  retain  her  form  as  a  ship,  and  be  capable  of  being  re^  seasf  ^ 
paired  for  a  sum  less  than  her  value  when  repaired ;  in  which  [ 

case  the  assured  will  be  entitled  to  recover  as  for  a  total  loss, 
if  he  gives  €md  the  underwriters  accept  notice  of  abandonment : 
otherwise,  only  for  an  average  loss. 

Li  all  these  cases  alike,  however, — ^thougli#the  amotoU  of 
damag^Cj  and  the  mode  in  which  the  assured  acquires  a  right 
to  indemnity,  either  in  proportion  to  the  actual  damage  or  for 
the  full  amount  of  the  insured  value,  is  different,  —  yet  all 
alike  fall  within  losses  by  ^^  perils  of  the  seas.^^  (y) 

%  ^ISn.  "  Stranding,"  either  in  the  more  proper  and  tech-  ^^**?^  * 
nioal  sense  of  that  word,  or  in  its  more  extensive  signification^ 
as  descriptive  of  any  mode  in  which  the  ship  may  take  the 
ground,  is  open  to  the  same  observations  as  the  case  of  ship- 
wreck ;  t.  e.  in  proportion  to  the  degree  of  damage  caused,  it 
may  give  rise  either  to  a  claim  for  a  partial  loss,  or  for  a  con- 
structive total  loss  by  virtue  of  abandonment ;  but  in  every 
case  is  a  loss  by  the  perils  of  the  seas,  for  which  the  under* 
writer  is  liable,  unless  it  falls  within  the  range  of  any  of  those 
principles  by  which  his  responsibility  is  limited. 

The  inquiry  whether  the  ship  has  taken  the  ground  under  JJjJ^^?  »'  in 
such  circumstances  as  to  constitute  ^^  a  stranding  wider  the  the  commoa 

•  ,,  i<^i*ii      memorandum, 

common  memorandtan,  so  as  to  make  the  underwriters  liable  has  a  peculiar 
for  an  average  loss  on  the  enumerated  articles,  stands  on  a  dif-  ^m  becoosidk 
ferent  footing  from  the  question  whethei*  the  damage  ocoa-  ^'^  elsewhere. 
sioned  to  the  ship  by  the  same  casualty  is  a  loss  *^  by  the 
perils  of  the  seas.^^  (ft) 

♦In  the  former  case,  as  we  shall  presently  see,  if  the  ship      *  797 
takes  the  ground  in  the  usual  course  of  the  voyage,  and  tffUhout  a  \^  ^^^ 
the  tnierventian  of  any  extraordinary  casualty ,  this  is  looked  J^i^„^5S  it 

takes  plroe  in 
the  ordinary 

(J)  The  diflinent  degrees  of  shipwreck  Cours  de  Droit  Com.  Mar.  torn.  iv.  tit.  x.  co"™e  of  the 

(nonage,  hrii  ainhi,  Ms  partial,  etkaue-  sect.  16,  p.  121,  ed.  1834.  voyage. 

mud  amecbrU^ eekouewuni  gam brit, &c.)        (i)  See  the  language  of  Iiord  Tenter- 

ave  very  aocurately  defined  in  French  law.  den  in  Wells  «.  Hopwood,  3  B.  &  Ad.  p. 

The  beat  ezplanatioB  I  have  met  with  of  35,  36. 

then  diiSBrent  terms  is  in  Boulay-Paty, 


recover  for  a  total  loss,  in  case  the  ship  or  goods  insured  be  damaged  to  more  than 
half  of  tile  value,  by  any  peril  insured  agafaist.    8  Kent,  (dth  ed.)  388,  329 ;  jpo#,  1092. 
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Lonbfthe       upoii  as  an  event  the  occurrence  of  which  the  underwriter 
Mas.  ^  must  have  calculated,  and  upon  which,  consequently,  he 

would  not  have  risked  his  liability  for  partial  losses  on  perish- 
able commodities.     Where,  on  the  other  hand,  the  inquiry  is 
whether  the  damage  sustained  by  the  ship^s  taking  the  ground 
is  rightly  described  as  a  loss  by  theperilsof  the  seas j  it  should 
seem  that  it  will  not  be  so  regarded  unless  the  accident  have 
taken  place  in  the  usual  course  of  the  voyage. 
Ship  damaged        Thils,  where  a  transport  in  government  service,  insured  by 
harbor  ground    a  time  policy  for  twelve  months,  was,  virithin  the  limits  of  the 
cMiurse'uf^the     time,  and  in  the  course  of  such  service,  taken  inta  Boulogne 
i^B^theperiis  ^arbor,  where  on  the  ebbing  of  the  tide,  the  harbor  bot- 
oT  the  seas:       tom  being  hard  and  uneven,  she  received  damage  by  tak- 
ingiis,  2  B.  &     mg  the  ground,  this  was  held  to  be  a  loss  by  the  perils  of  the 
^^^'  ^^^'  seas.  (/)  1 

Damage  caused      Where,  on  the  other  hand,  a  ship  was  damaged  owing  to 

to  ship  by  being  m,.,.  ,  .,  r       •     t    • 

biuwa  over  in  a  her  bcmg  blown  ovcr  by  a  violent  gust  of  wmd,  in  a  graving 
whUe°repairing,  dock  iuto  which  shc  had  been  put  for  repairs,  after  having 
TCrib  of  tto**^  discharged  ber  outward  cargo  at  her  port  of  delivery,  and  in 
pnr  B  which  there  was  only  from  two  to  three  feet  of  ^ater  when 
ber,5B.  &Aid.  the  loss  happened :  this  was  held  not  to  be  a  loss  by  the 
^'  perils  of  the  seas,  as  alleged  in  the  declaration,  though  the 

court  admitted  that  it  would  be  recoverable  within  the  gene- 
ral clause,  ^' other  perils  and   misfortunes^"  under  a  count 
specially  describing  the  cause  of  loss,  (m)  ^    The  court  dis- 
tinguished this  case  from  that  of  Fletcher  t;.  Inglis,  on  the 
ground  that  there  the  ship  was,  and  here  she  was  not,  in  the 
ordinary  course  of  the  voyage  when  the  loss  took  place. 
Damage  caused      It  will  be  observed  that  in  this  case  of  Phillips  v.  Barber 
wwie^hov^*"**  tt®  ship  was  not  water-borne  at  the  time  of  loss,  but  was  in 
for^iSdrs^Sr^  ^^^  ^^^  repairs.     It  is  on  this  principle  that  the  two  follow- 
no^a^  by      ing  cascs  scem  to  have  proceeded,  in  both  of  which  the  ship, 
neM,  though      *at  the  time  of  the  casualty,  was  under  repairs,  and,  though 
caused  by  the    if^ater-reoched  was  not  water-borne. 
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(/)  Fletcher  v.  Inglis,  2  B.  &  Aid.  315.       («)  PbiUipa  v.  Barber,  9  B.  &  Aid. 

161. 


1  See  Potter  v.  Suffolk  Ins.  Co.  2  Sumner,  197.  To  constitute  a  stranding,  within 
the  policy,  the  vessel  must  be  on  the  strand,  under  extraordinary  circumstances. 
Potter  9.  Suffolk  Ins.  Co.  2  Sumner,  197. 

>  See  EUery  v.  New  Eog.  In«.  Co.  8  Pick.  14. 
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A  ship  was  being  hove  down  for  repairs,  but  while  heaving  Lo«by  t^ 
down,  it  was  found  she  could  not  bear  the  strain  on  which  seas. 


she  was  then  hauled  up  on  the  beach,  where  she  bilged,  tide's  knocking 
L.ord  EUenborough  held  this  not  to  be  a  loss  by  the  perils  of  'hT^^p^ 

A  ship,  insured  by  a  time  policy,  was,  within  the  period  Y^^^^^^^Aq^ 
of  the  risk,  hove  down  on  a  beach  to  be  cleaned,  within  the 
Hde^way  ;  the  tide,  when  it  rose,  knocked  away  the  shores 
which  supported  the  ship,  in  consequence  of  which  she  fell 
over  and  damaged  her  side  planking.  Ch.  J.  Mansfield  held 
that  this  loss,  though  caused  by  the  tide,  yet,  as  it  happened 
on  land  and  when  the  ship  was  not  water*borne,  was  not,  as 
alleged  in  the  declaration,  a  loss  by  the  perils  of  the  seas  ; 
and  on  this  ground  he  nonsuited  the  plaintiff.  (6)  ^ 

§  298.  In  order  to  sustain  by  evidence  the  allegation  that  ^teSSuSTihS 
the  loss  was  by  perils  of  the  seas,  it  must  be  shown  that  those  |^*  ^^^^^ 
perils  were  the  proximate  cause  of  the  loss.  seas,  such  penis 

Hence,  where  a  ship,  insured  "  against  capture  only,"  was  to  be  the  prox- 
driven  by  stress  of  weather  on  the  enemy's  coast,  and  there,  J^l®  ^"**®  ^ 
without  having  received  wm  material  damage  by  the  strand-  ship  stranded 

1.1  ■•  .111  1  on  enemy's 

ing,  was  captured  by  the  enemy,  this  was  held  to  be  a  loss,  coast,  and  there 
not  by  the  perils  of  the  sea,  but  by  capture,  and  therefore  re-  Tloes  by'cap- 
coverable  under  the  policy,  (p)  *  oJ^j^  ^ 

So,  where  ship  and  goods,  "  warranted  free  from  Ameri-  ^l"^*®' ^®*'*» 
can  condemnation,"  were  damaged  by  the  perils  of  the  seas,  in  such  cases 
and  thereby  driven  ashore  in  such  a  position  as  to  be  after-  {^faf ?o«by*"^ 
wards  seized  and  condemned  by  the  American  government,  capture  ukes 
Lord  EUenborough  held,  that  such  subsequent  total  loss  by  to  recover  fur 

the  previous 
average  loss 

(«)  EowooA  «.  Dunmore,  cited  3  212.    •<  Had  the  ship  been  driven  on  any  ^^^^^^  ^^ 

Taunt.  227.  other  coast  but  that  of  an  enemy,"  said  Livie  v.  j'ansen, 

(o)  Xhocnpsoii  V.  Whitmare,  3  Taunt  Lord  KenyoD,  *<  A$  wndd  have  been  in  12  East,  648. 

227.  perfxt  sqfeipJ* 

{p)  Green  v.  EUnalie,  Peake,  N.  Plr. 


1  Bat  see  EDeiy  v.  New  Eng.  Int.  Co.  8  Pick.  14. 

'  So  in  a  case  of  capture,  if,  before  the  veaeel  is  delivered  from  that  peril,  she  is 
ksl  by  fire,  or  accideni,  or  negligenoe  of  the  captors,  the  whole  loss  is  attributable  to 
the  capture,  for  the  subsequent  loss  was  incidental,  and  a  consequence  of  the  cap- 
tore.  Magoun  v.  N.  Eng.  Mar.  Ins.  Co.  1  Story,  C.  C.  157;  Per  Kent,  Chief  Jus- 
tice, in  Schiefielin  «.  K.  Yock  Ins.  Co.  9  John.  21.  But  see  Law  «.  Goddard,  12 
112. 
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Lo«  by  the  seizure  and  coodemnation,  took  away  from  the  assured  (he 
£^.  ^  right  to  recover  in  respect  to  the  previous  partial  loss  by  the 
799  ^  perils  of  ^the  ieas  ;  for  though  by  those  perils  the  progress  of 
the  voyage  had  been  stopped,  and  the  ship  brought  within  the 
r^ach  and  effect  of  the  capture  and  condemnation,  which  she 
might  otherwise  have  escaped,  yet  the  substantive  total  loss 
by  the  capture  and  condemnation  was  imputable  to  the  latter 
peril  only  J  and  not  to  the  previous  sea-damage,  (q)  ^ 

In  this  case  the  judgment  of  the  court  is  throughout  based 

on  the  assumption  that  the  damage  done  to  the  ship  and 

goods  by  the  stranding  vras  only  an  average  loss,  and  as  such 

was  merged  in  the  subsequent  total  loss  by  captcure. 

Where,  how-         On  the  Other  hand,  where  the  loss  by  the  stranding  is  in 

ever  lh6  lossbv  •/  c» 

thestrandioff  u  itself  totcUj  it  may  be  recovered  as  a. loss  by  the  perils  of 
may^r!^T-^^  the  seas,  though  followed  by  consequent  capture  and  con- 
l^:^l.    demnalion. 
legiMittobe        Thus,  wh«re  in  an  insurance  on  goods,  <*  warranted  free 

by  the  penis  of   _  i       .  ,.  /.  ^  t         i 

theae^  though  from  Capture  and  seizurc,"  on  a  voyage  '^from  London  to 

sequent  c^j^"  Maracaybo,"  the  ship,  when  within  a  few  miles  of  Mara- 

dSmnatfon?"'  caybo,  was  driven  on  a  sand  bank  and  iotallp  disabled,  and 

Hahn  V.  Coiw  while  in  that  situation  the  goods,  which  would  otherwise  have 

belt,  2  Biogh.  o  ' 

265.  been  entirely  destroyed  by  the  sea,  were  seized  as  prize  by  the 

Spanish  royalists,  who  had  shortly  before  taken  possession  of 
the  town  and  port  of  Maracaybo,  Chief  J.  Best,  and  the  rest 
of  the  Court  of  Common  Pleas,  held  that  this  was  rightly 
described  in  the  declaration  as  a  loss  by  the  ^^  perils  of  the 
seas;"  for  the  perils  of  the  seas  were  here  the  main  con* 
dueing  cause  of  loss ;  the  ship  having  been  by  their  agency 
reduced  to  a  total  wreck,  while  the  goods  must  have  been, 
by  the  same  agency,  wholly  destroyed,  had  not  the  enemy 
appropriated  them,  (r) 

(g)  Livie  v,  JanseD,  12  East,  648.  United  States.    See  Kent's  Comm.  vol. 

(r)  Hahn  v.  Corbett,  2  Bingh.  265.   The    iii.  p.  302,  note  (a),  ed.  1844. 
principle  of  this  case  is  adopted  in  the 


1  See  Rice  v.  Homer,  12  Mass.  290.  Wheie  a  ship  insured  only  against  teoriisi 
while  in  port,  was  driven  ashore  and  stranded  by  a  storm,  being  in  port,  and  was 
burnt  while  stranded,  and  a  jury  found  the  loss  to  have  occurred  by  tea-risk^  the 
court  did  not  think  it  a  case  for  setting  aside  their  verdict.  Patrick  v.  Com.  Ins.  Co. 
11  John.  9.  But  under  a  like  policy  on  the  cargo  of  the  same  riiip,  which  was  burnt 
in  the  ship,  the  court  held,  that  as  the  cargo  was  not  injured  by  the  stranding,  the  loss 
of  it  must  be  attributed  to  the  burning,  which  was  a  peril  not  insured  against  Patrick 
V,  Com.  Ins.  Co.  11  John.  14. 


^ 
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Upon  the  same  prineiple  that  catua  proxima  non  remoUi  Lost  by  the 
tpecUUuTy  it  has  beeo  held  that  the  loss  on  goods  sold  to  seas. 


defray  the  expenses  of  repairing  a  disabled  ship  in  a  port  of      #  ggO 
distress,  kb  not  recoverable  as  a  loss  by  perils  of  the  seas  (s) ;  ^  i^  on  goods 
^nd  on  similar  grounds  it  has  also  heen  decided  in  this  expenses  of^ 
oonntry,  that  the  loss  caused  by  having  to  pay  to  another  a^^^^to^ 
ship,  in  pursuance  of  the  award  of  an  arbitrator  abroad  half  by  periis^of^ 
the  damages  done  by  a  collision  in  whieh  neither  party  was  '^^' 
in  fault,  is  not  a  loss  by  perils  of  the  seas,  (i)  sams^p«idiin- 

If  the  perils  of  the  sea  have  been  the  proximate  camse  of  ^'c^pSw^ 
Joss^  the  assured  will  not,  as  we  have  seen,  be  precluded  from  ^^^°g^w|?^^ 
recovering  under  a  count  for  loss  by  the  perils  of  the  seas  lision. 
merely  because  the  negligence,  unskilfulness,  or  misconduct 
of  the  master  and  mariners  have  been  the  remote  occasion  of 
such  loss,  (u) 

Even  where  the  loss  is  remotely  occasioned  by  barratry,  i^on  remotely 
still,  if  it  be  proximately  caused  by  the  perils  of  the  seas,  it  b^t^,  bu/ 
will  be  recoverable  under  a  count  alleging  it  to  be  so  caused :  ^^^i^^the 
thus,  Lord  Ellenborough  held  that,  supposing  the  facts  to  ^'"^•^^^f^ 
have  proved  that  the  captain,  having  wilfully  sailed  in  a  foul  a^^e  ^t!^^ 
wind,  afterwards  barratrously  cut  the  ship's  cable  and  let  her  loss. 
drift  oa  the  rocks,  wheraby  she  was  loet,  this  would  have  en-  gSST"  " 
titled  the  assured  to  recover  under  a  count  alleging  a  loss  by  ^  ^^Q^p^*  ^^• 
the  perils  of  the  seas,  (ti)  ^ 

0(  course,  in  order  to  enable  the  plaintiff  to  recover  under  ^^»*^i  ^^the 

-  barratiy  have 

sneh  a  count,  the  proximate  cause  of  loss  must  appear  to  have  been  not  only 
been  a  peril  of  the  sea ;  he  cannot  under  such  count  recover  oa8ion)^birttbe 
for  a  loss  merel^f  and  whoUy  barratrous^  as  for  a  fraudulent  ^^ohLa 


sale  or  the  like.  \,  _^,     „ 

Everth  v.  Han* 

The  true  rule  is,  that  where  the  immediate  and  proximate  nam,  6  Taunt. 
cause  of  loss  is  the  sea  acting  on  the  ship,  the  assured  may 
recover  under  a  count  for  loss  by  perils  of  the  seas,  notwith- 

(•)  Powell  9.  Gudgeon,  5  Made  &  Sel.  3  Kent's  Conun.  (dth  ed.)  302  note  {d^, 

431.    &  P.  S«qoy  «.  Hofawn,  4  Bingh.  ^  Hale  v.  Wasfaingtoii  Ins.  Co.  3  Story 

131.  C.  C.  176,  citediNXfl,  805,  and  onitf,  768.  > 

(0  De  Vanx  v.  Salvador,  4  Ad.  &  Ell.  («)  See  all  the  autiiorities  collected  in 

430.     See  eontrd  in  the  United  Sutes^  the  latt  chapter,  SecL  VI. 

t  Peten  «.  Wanen  Ins.  Comp.  3  Sum-  (v)  Heyman  v.  Pariah,  2  Camp.  149. 
ner^  Bep.  3B9.    ^  S.  C.  14  Peters,  99.  > 


>  See  Giles  v.  Eagle  Ins.  Co.  2  MelcaU;  140,  cited  ysur,  910,  note. 

s  See  Waters  «.  ICerchaats  Louisville  Lm.  Co.  11  Peters,  (S.  C.)  219, 220. 
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LoMby  the 
perils  of  the 
seas. 
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by  ship- 
ping seas,  &c. 
caused  by  a 
merchantman 
beioff  taken  in 
tow  oy  a  man- 
of-war,  and 
forced  to  cany 
a  press  of  sail, 
is  loss  by  periki 
of  the  seas. 
Ha^edom  9. 
Wutmore, 
1  Stark.  1S7. 


Standing  previous  barratry,  which  may  have  led  to  the  loas, 
i.  e.  without  which  it  would  not  have  happened,  (id) 

^ Where  a  ship  was,  by  mistake,  taken  in  tow  by  a  British 
man-of-war,  and  was  obliged,  in  order  to  keep  up  with  her, 
to  carry  a  press  of  sail  in  a  gale  of  wind  and  a  heavy  sea,  by 
which  she  shipped  a  quantity  of  water  and  damaged  her 
cargo,  Lord  EUenborough  held  this  to  be  a  loss  by  perils  of 
the  sea ;  though  it  might  also  have  been  alleged  to  be  by 
arrest  or  detention,  (x) 

Damage  occasioned  to  mast,  spars,  sails,  or  rigging,  by 
carrying  a  press  of  canvas  to  escape  an  enemy  or  lee  shore, 
would, -no  doubt,  be  recoverable,  as  a  loss  by  perils  of  the 
seas,  (y) 


But  the  words, 
^  perils  of  the 
seas,"  do  not 
comprise  all 
casualties  hap- 
pening to  ship 
or  goods  at  sea. 


Thus,  loss 
caused  by  being 
fired  into  at  sea, 
is  not  recovera- 
ble as  loss  by 
perils  of  the 
seas. 

Cullen  V.  But- 
ler, 5  M.  & 
Sel.  461. 


§  299.  But  the  words,  perils  of  the  seas,  only  extend  to 
cover  losses  really  caused  by  sea  damage  or  the  violence  of 
the  elements  "  ex  marituB  tempestatis  ducrimine  ;  "  they  do  not 
embrace  all  losses  happening  upon  the  seas^  which  are  compre- 
hended under  the  general  sweeping  words  at  the  end  of  the 
clause  ehuraerating  the  risks  insured  against,  viz.  ^*  all  other 
perils,  losses,  or  misfortunes  which  had  or  should  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods  and  merchant 
dizes,  ship,  or  any  part  thereof." 

Thus,  damage  sustained  by  a  ship  from  the  fire  of  another 
vessel  of  the  same  nation,  mistaking  her  for  an  enemy,  is  not, 
it  seems,  recoverable  as  caused  by  a  peril  of  the  seas  ;  (z)  ;  and 
the  damage  caused  to  a  merchantman  by  the  fire  of  the 
enemy  in  defending  her  against  attempted  capture,  would,  it 
is  apprehended,  stand  on  the  same  ground  (o),  though  both, 
as  we  shall  presently  see,  are  included  in  the  general  words, 
and  would  be  recoverable  under  a  count  correctly  specifying 
the  cause  of  loss. 


When  loss  on 
live  stock  is  re- 
coverable as 
loss  by  perils  of 
the  seas,  and 
when  it  merely 
comes  under 
the  head  <^ 
mortalUff. 


§  300.  It  is  sometimes,  as  we  have  seen,  in  the  case  of 


(iff)  See  the  observations  of  Chief  J. 
Gibbs  in  Everth  v.  Hannam,  2  Marsh. 
Rep.  74.  S.  C.  in  6  Taunt.  375,  and  the 
decision  of  the  Court  of  Exchequer  since 
the  new  rules,  in  BIyth  v.  Shepherd,  9 
Mees.  6c  Wels.  763. 

(x)  Hagedom  o.  Wbitmore,  1  Staric. 
157. 


(y)  Covington  v.  Roberts,  2  Bos.  & 
Pull.  N.  R.  378. 

(js)  Cullen  9.  Butler,  5  lifeule  &  Sel. 
461. 

(a)  Taylor  v.  Cuftis,  6  Tatint.  608. 
2  Marsh.  Rep.  309. 
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insurances  on  Uve  stocky  a  v^ry  nice  question  to  draw  the  line  Lon  bv  the 
^between  loss  caused  by  their  mortality  {u  e.  natural  death)  Beas. 


and  by  the  perils  of  the  seas.  '*  802 

It  should  seem  that  if  any  number  of  living  animals  be  de-  Gregaoo  v.  oa- 
liberately  thrown  overboard  to  save  the  rest,  in  consequence  2^ 
of  a  scarcity  of  provisions  occasioned  by  the  gross  iguorance 
of  the  captain  in  mistaking  his  course,  and  thus  protracting 
the  voyage ;  this  will  not  be  properly  described  as  a  loss  by 
the  perils  of  the  sea.  (b)  ^ 

80,  if  they  were  to  perish  for  want  of  food,  owing  to  the  Tatbam  o. 
unavoidable  prolongation  of  the  voyage,  in  consequence  of  6  T.^lep.  658^ 
bad  and  stormy  weather,  without  fault  of  the  captain  and 
crew ;  this  would  be  a  loss  by  mortality,  and  not  by  perils  of 
the  sea.  (c) 

On  the  other  hand,  when  a  cargo  of  live  stock  was  so  5J^"°®5b 
bruised  and  lacerated  by  the  violent  rolling  and  pitching  of  th^  &  Aid.  107. 
ship  in  a  storm,  that  they  died  shortly  afterwards  on  boards  in 
consequence  of  the  injuries  thus  received ;  this  was  held  to  be 
a  loss  by  perUs  of  the  seas  (d),  and  the  court  came  to  the  same  y^^  35  ^ 
conelusion  where  several  horses,  having  in  consequence  of  the  ^'-  '^^* 
laboring  of  the  vessel  in  a  violent  storm,  broken  down  the 
slings  that  supported,  and  the  partitions  that  separated  them, 
kicked  each  other  so  severely  that  they  died  in  the  course  of 
the  storm  of  the  injuries  thus  received,  (e) 

Where,  however,  the  loss  is  one  which  is  not  proximaiel^ 
caused  by  the  agency  of  the  winds  and  waves,  and  either  falls 
within  the  ordinary  wear  and  tear  of  the  voyage,  or  might 
have  been  prevented  by  a  proper  exertion  of  care  and  pru« 
dence,  it  is  not  recoverable  as  a  peril  of  the  seas,  7ior  indeed 
under  the  policy  at  all. 

Where  the  bottom  of  a  ship  is  destroyed  by  wormsj  this  J>an»g«iothe 
is  not  a  loss  for  which  the  underwriters  are  liable  as  a  loss  is  gewsnWy 
by  the  perils  of  the  seas,  at  all  events  where  the  ship  is  r^d^orai^*^' 

by  perils  of  the 

(fr)  Oregioa  «.  Oflbert,  3  Dougl.  232.  {d}  Lawrence  v.  Aberdeiii,  S  B,  6c 

MaielMU  on  lot.  483.  Aid.  107. 

(c)  TaUwm  v.    Hodgioo,  6  T.  Bep.  («)  Gabay  9.  Uoyd,  3  B.  &  Cr.  793. 

«S6.,  and  per  Lord  Tenterden,  5  B.  &  S.  C.  5  Dowl.  &  Ryl.  641. 
Aid.  IIL 


>  See  Bnaerv.  Clap,  5  Mass.  1,  cited  ante,  343,  in  note. 
TOL  n.  6 
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i^by  tto       insured  for  a  voyage  in  seas  where  worms  ordinarily  assail 
sesfl.  ^he  bottom  of  ships ;  for  the  loss  in  such  cases  comes  within 

803*  ^^  usual  wear  and  tear  of  the  voyage.  (/)  Besides,  the 
assured  in  such  seas  ought  to  take  care  and  secure  the  ship 
by  copper  sheatMng  against  this  kind  of  damage :  if,  however, 
he  has  done  so,  it  is  suggested  by  Mr.  Phillips,  and  appar- 
ently with  much  reason,  that  in  cases  where  the  copper 
sheathing  is  torn  off  by  the  violent  action  of  the  perils  insured 
against,  in  consequence  of  which  the  ship's  bottom  is  worm- 
eaten,  the  underwriters  ought  to  be  liable  {g) ;  unless,  indeed, 
the  loss  of  the  sheathing  might  and  ought  to  have  been  re- 
paired before  the  ship  became  exposed  to  the  action  of  the 
worms,  in  which  case  the  negligence  of  the  assured  in  not 
repairing  would  exempt  the  underwriter.  (A) 
Damage  by  On  the  same  ground,  the  damage  done  to  the  ship  by  rats 

™^'  eating  holes  in  the  ship's  bottom,  was  held  by  Lord  Ellen* 

borough  not  to  be  within  the  perils  insulred  against  by  the 
common  form  of  policy,  (i)  ^ 

L068  by  colli-  §  301.  Loss  BY  COLLISION  is,  generally  speaking,  a  loss  by 
possible  cases  of  the  pcrils  of  the  sea.2  Lord  Stowell  thus  lays  down  the  law 
sSiweiTs^'?  of  the  Courts  of  Admiralty  upon  the  subject  of  collision,  as 
meration.  j^  affects  the  rights  and  liabilities  of  otaners  and  masters.^ 

^^  There  are  four  possibilities  under  which  a  loss  of  this 
sort  may  occur. 

^'  1st.  It  may  happen  without  blame  being  imputable  to 
either  party ;  as  where  a  loss  is  occasioned  by  a  storm,  or  by 

(/)  fioU  9.  Parr,  1  Esp.  444.  S.  L.  in  (A)  f  Hazard  v.  New  England  Ins. 

United  States,  t  Martin  v.  Salem  Ins.  Comp.  1  Snmneri  218^  cited  ibid. 

Comp.  2.  Mass.  Rep.  429.    t  Hazard  v.  (t)  Hunter  v.  Potts,  4   Camp.    203. 

New  England  Ins.  Comp.  8  Peters,  (S.  C.)  Chancellor  Kent  collects  in  a  compend- 

Rep.  SB7.  ious  form  att  tbe  learning  on  this  point  in 

iff)  1  Phillips  on  Ins.  638,  approved  by  his  3  Gomm.  801,  note  (a). 
Chancellor  Kent,  3  Comm.  (5th  ed.)  300, 
note  (a). 


>  Ante,  758,  and  cases  in  note.    But  see  Garrigues  v.  Coxe,  1  Binney,  592. 

s  Hale  r.  Washiogton  Insurance  Co.  2  Story,  C.  C.  126 ;  Peters  v.  Warren  Ins. 
Co.  1  Slory,  C.  C.  463. 

*  This  subject  will  be  found  treated  with  much  amplitude  in  Abbott,  Shipping, 
Pt  UI.  ch.  1,  tit.  Collision,  p.  228,  et  seq.  (6th  Amer.  ed.)  cases  cited  in  notee ;  in  3 
Kent,  (5th  ed.)  230,  231 ;  and  in  Angell  on  Carrien,  f  633,  et  seq. 
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any  other  vis  maior :  in  that  case  the  misfoctune  must  be  Lon  by  the 

»*•  t'l  I'lii        perils  of  the 

borne  by  the  party  on  whom  it  happens  to  hght;  the  other  seas.— doi- 
.  not  being  responaible  to  him  in  any  degree. 


'*  2ndly.  A  misfortune  of  this  kind  may  arise  when  both 
parties  are  to  blamej  where  there  has  been  a  want  of  doe 
^diligence  and  skill  on  both  sides ;  in  such  a  case  the  rule  of      *804 
law  L9|  that  the  loss  must  be  apportioned  between  them,  aa 
having  been  occasioned  by  the  fault  of  both. 

**  3dly.  It  may  happen  by  the  misconduct  of  the  suffering 
party  alone ;  and  then  the  rule  is,  that  the  sufferer  must  bear 
his  own  burden* 

**  4thly.  It  may  have  been  the  fault  of  the  ship  which  ran 
the  other  down ;  and  in  this  case  the  injured  party  would  be 
entitled  to  an  entire,  compensation  from  the  other."  (j) 

Emerigon,  after  citing  all  the  learning  to  be  found  on  the  liability  of  the 
subject  in  codes  and  text  writers,  makes  precisely  the  same  ^J^'^^erei^ 
division ;  and  lays  down  the  following  positions  with  regard  ^^°'^' 
to  the  UabiiUy  of  the  underwriters^  for  losses  caused  by  c(d- 
lision  in  the  different  cases  just  enumerated,  (k) 

Isti  That  where  there  is  tu)  fault  on  either  side,  but  the  Where  there  is 
collision  is  purely  fortuitous^  the  loss  is  to  be  made  good  by  elther'side,  the 
the  underwriters,  as  caused  by  a  peril  of  the  sea,  bJ'tbftdSS* 

To  the  same  effect,  in  our  own  law,  it  was  decided  by  S^riiiof Se** 
Lord  Kenyon,  that  damage  caused  by  one  ship  running  foul  aea,  at  the  nak 
of  another  by  misfortune  and  without  fault  on  either  side,  writen. 
was  a  loss  ^^  Imperils  of  theseas^^^  within  the  exception  of 
soch  loeses  in  a  charter-party.  (Z) 

2ndly.  Emerigon  lays  it  down,  that  the  underwriter  is  ako  &>  it  is  where 
liable  when  ihe  fault  rests  er^tirely  with  the  master  and  crew  entirely  with 
of  the  otter  vesseL  o^^^rLT" 

Our  law  is  in  this  point  also  the  same :  thus,  where  the  loss  smSiT&ott, 
waa  occasioned  by  another  ship  running  down  the  ship  in-  4  Taunt!  125. 
sored,  owing  to  the  very  gross  negligence  of  the  crew  of  the 
other  vessel  (who  had  only  one  man  on  deck,  and  he  asleep) ; 
this  was  held  a   loss    by  perils  of  the    seas,    for    which 


(7  )  la  the  Woodrop^  Sima,  2  Dod.  Ad.  in^rce  (art.  407.)  has  incorporated  these 

Jlep.  85.  distinctions  into  the  text  of  the  modem 

(k)  Emer^OD,  chap.  xii.  sect,  14,  vol.  French  Uiw. 

i.  p.  416.  ed.  1827.    The  Code  de  CooDk  (0  BuUer  v.  Fisher,  3  Esp.  G7. 
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LoMby  the 
perils  of  the 
aewi.  —  Cd- 
Uaioa. 


805* 


When  it  is  im- 
possible toa«- 
oeitaiuon 
which  side  the 
fault  h'es,  and 
the  whole 
amount  of  dam- 
age is  therefore 
apportioned 
equally  be- 
tween the  two 
ships,  query 
whetn^the 
sum  assessed 
under  the  ap- 
portiooment  is 
recoverable 
against  the  un- 
derwater on 
ship,  aa  a  loss 
by  tne  perils  of 
the 


Opinions  of 
foreign  jurists. 


the  under^vriters  were  liable  under  a  count  so  charging 
it.  (m)  1 

3dly.  Emerigon  states  that  the  underwriter  is  not  liable 
when  the  collision  is  entirely  owing  to  the  master  and  crew 
of  the  insured  ship. 

*There  has  been  no  direct  decision  in  our  courts  upon,  this 
point.  Mr.  Marshall  conceives  that,  in  such  case  the  wilful 
misconduct  of  the  captain  or  crew  would  amount  to  barratry, 
and  the  loss,  therefore,  be  recoverable  under  that  head,  (n) 

If,  however,  it  did  not  amount  to  barratry,  the  negligence 
would,  it  seems,  be  of  so  gross  a  description  as  to  exempt  the 
underwriters,  on  that  ground,  from  their  liability,  (o)  * 

Emerigon  then  proceeds  to  lay  down,  4thly,  That  in  cases 
in  which  it  is  impossible  to  ascertain  where  the  fault  really 
lies,  and  the  whole  amount  of  damage  is  therefore  appcnrtion- 
ed  equally  between  the  two  ships  {jtiMcio  rusUcorumj  accord- 
ing to  the  rule  of  our  Court  of  Admiralty,)  then  the  sum 
which  the  insured  ship  has  to  pay  is  a  particular  average  loss, 
to  be  made  good  by  the  underwriter,  (p) 

Boulay-Paty  supports  this  opinion,  on  the  ground  that  as 
the  law  has  declared  it  impossible  to  decide  which  of  the  two 
ships  was  in  fault,  it  is  not  to  be  presumed  that  either  was  ; 
but  the  loss  must  be  regarded  as  a  direct  resvUof  the  perils  of 
the  seaj  —  i,  e,  of  the  violent  action  of  the  winds  and  waves, 
which  drove  the  two  ships  against  one  another,  {q) 

Valin  assumes  that  the  underwriter  would  in  such  case  be 


(ffi)  Smith  V  Scott,  4  Taunt  125. 
(n)  Marshall  on  Ins.  495. 
(o)  See  as  to  this,  1  Phillips  on  Ins. 
636. 


(p)  £merigon,  chap.  zii.  sect.  14,  toL 
i.  p.  417.  ed.  1827. 

{q)  Boulay-Paty,  Oomment.  on  Emeri- 
gon, voL  i.  p.  418^  and  also  Cours  de 
Droit  Com.  Mar.  torn.  iv.  p.  7.  ed.  1823. 


>  So  also  where  the  collision  was  caused  by  the  negUgence  of  the  mate  and  crew 
of  the  ship  insured.  Hale  v.  Washington  Ins.  Ck>.  2  Story,  C.  C.  176, 184,  oited 
below,  and  anu^  768,  in  notes. 

*  But  in  Hale  v.  Washington  Ins.  Co.  2  Story,  G.  C.  176,  The  Ship  Columbia, 
through  the  negligence  or  fault  of  h^r  mate  and  crew,  came  into  collision  with  the 
barque  Ritchie,  by  which  both  vessels  sustained  damage  ;  the  master  of  the  Cdlum- 
bia,  in  behalf  of  his  owners,  paid  to  the  owners  of  the  Ritchie  a  certain  sum,  by  way 
of  compromise  for  the  damage  sustained  by  the  latter  vessel ;  the  underwriters  on  the 
Columbia  were  held  liable  for  the  sum  so  paid,  as  well  as  the  damages,  for  the  repairs 
and  losses  by  the  collision,  to  the  Columbia.  See  this  case  cited  ants^  768,  in  notei^ 
Peters  v.  Warren  Ins.  Co.  1  Story,  C.  C.  463,  cited  ^Mt,  866,  note. 
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liable,  but  does  not  particularly  fixamiae  the  question  (r)  ;  Louhytht 
neither  does  Potbier  (s) ;  but  Mens.  Estrangin,  the  learned  Beas.— Coi. 

editor  of  Pothier^  investigates  it  very  ably,  and  concludes  ^^!^ 

"  that  the  damage  in  such  case,  ought  to  be  regarded  as  a  di- 
rect result  of  a  peril  of  the  sea,  for  which  the  underwriters  on 
both  ships  would  be  liable."  (t) 

In  thb  country » as  we  have  seen,  tbQ  damage  so  assessed  is 
held  not  to  be  recoverable  as  a  loss  by  the  perils  of  the  seas, 
on  the  ground  that  it  is  not  proximately  caused  by  those  *peE-  *  806 
ib.  (u)  On  the  other  hand,  as  we  have  ^Iso  had  occasion  to 
observe,  this  doctrine  of  the  English  court  has  been  examined 
and  pointedly  disclaimed  by  Mr*  J.  Story,  founding  himself 
upon  the  current  of  the  foreign  authorities,  and  upon  the  prin- 
ciple that  any  expense,  or  contributiqn,  or  loss,  attached  by 
the  law  maritime  as  an  invariable  consequence  of  a  particular 
peril,  may  be  considere<J,  for  the  purposes  of  insurance  law, 
as  proximately  .caused  by  that  peril,  (v)  ^ 


Sect.  II.  Ijoss  by  Hre. 

^302.  Loss  by  fire,  when  caused  by  lightnings  or.  the  Loflsbyfire. 
enemy y  is  clearly  a  charge  upon  the  underwriter,  under  the  Accidental  fire 
word  "  Fire,"  in  our  common  form  of  policy,  {v))  •uredagaiiut. 

So,  if  the  ship  be  burnt  under  justifiable  drcumsUmceSf  as  So,  where  ship 
to  prevent  capture  (x),  or  from  an  apprehension  of  contagious  veothUtiie^^ 
disease  (y),  the  underwriter  is  liaUe.  capture,  &c 

(r)  Yalin,  tit  des  Anuies,  art  11,  torn.  J.  Story  as  given  in  2  Phillips  on  Ins. 

iL  pp.  478,  494.  ed.  de  H.  Beoaii6,  A.  2>.  181-190. 
1829.  (w)  EmerigoD)  chap.  zii.  sect.  17.  vol. 

(•)  Poihier,  Ttaite  d'Assannoes^  No.  i.  p.  426.  ed.  18Q7,  as  usoal,  cites  all  the 

99.  p.  72.  ed.  1610.  authorities. 

(0  PocUer  per  Estraogin,  p.  75.  ed.       (x)  Gordon  v.  Remmington,  1  Camp. 

1810.  123.    EmerigoQ  accords,  and  cites  Valia 

(«)  De  Yanx  v.  Salvador,  4  Ad.  &  EIL  and  Pothier  to  the  same  effect,  provided 

420.  the  crew  make  their  escape.    Emerigoo, 

(r)  t  Peters  v.  Wanen  Ins.  Comp.  chap.  zii.  sect  17.  vol.  i.  pp.  431-433. 
3  Sumner,  369.    See  3  Kent's  Comm.       (y)  Emeiigon,  ibid.  p.  429. 
(Sill  ed.)  302,  and  ae*  the  judgment  of  Mr. 


>  The  seme  doctrine  was  entertained  by  the  Supreme  Conrt  of  the  United  States, 
upon  the  bearing  of  Peters  v.  Warren  Ins.  Co.  qd.  a  writ  of  error.  14  Peters,  (S.  C.) 
99.  See  Peters  tr.  Warren  Ins.  Ca  1  Story,  C.  C.  463^  472;  Hale  v.  Washington 
las.  Ca  2  Scory,  C.  C.  184, 185;  oji^  766,  707, 80& 
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Low  by  fire.  If  th^  fire  b€$  occasioned  by  the  damaged  state  of  the  goods, 

UodBTwritet*  the  underwriters  on  those  goods  are  not  liable ;  but  if  the 

notlisbie  f^  loss  be  not  SO  occasiooed,  the  policy  is  not  avoided  by  the 

Mous^ombus.  underwriters  not  having  been  informed  of  the  state  of  the 

*»«•  goods.  {«) 

a&miUf  under-  But  the  underwriters  on  the  sk^  would,  it  seems,  be  liable 

wnten  on  Mi^  ^^^  ^^^^  ^^  ^^^  Occasioned  to  the  etoip  by  this  cause. 

Fire  oocaaioned  "    It  was  for  a  long  time  a  vexed  question  whether  the  un- 

gence  ofthe      dcrwuters,  under  a  policy  in  the  common  form,  were  liable 

crew  is Tperfl    ^"^^  *  ^°®^  proximately  caused  by  fire,  but  remotely  occasioned 

insured  againsL  by  the  negligence  ofthe  master  and  crew  or  other  agents  of 

807  *       Hhe  assured.     This  question  in  our  law  is  now,  as  we  have 

already  seen,  decidedly  settled  in  the  affirmative,  supposing 

the  master  and  crew  to  have  been  originally  competent,  {a) 

And,  after  some  fluctuation  in  the  decisions,  the  law  in  the 

United  States  seems  now  to  be  settled  in  the  same-way.  (b) 

Of  courise,  where  the  form  of  the  policy,  as  is  very  general 
on  the  continent,  excludes  the  risk  of  the  negligence  of  the 
master  and  crew,  or,  as  in  some  of  the  French  policies,  the 
barratry  of  the  master,  (which  word  barrairy^  as  there  under- 
stood, extends  not  only  to  the  wilful  Bud  fratidulent^  but  also 
to  the  negligent,  acts  of  the  master,)  loss  by  fire  so  occasioned 
is  not  chargeable  on  the  underwriters,  (c) 
)  Loss  on  rigging,  &c.,  accidently  burnt  on  a  bank  saul, 

where  it  is  generally  stowed  in  the  Canton  river,  by  the  usage 


{z)  Bojrd  9.  Dubois,  3  Camp.  133.   See  Comp.  and  the  other  cases  cited  above  in 

EmerigoB,  vol.  i.  p.  430.  this  note ;  and  Mr.  Chancellor  Kent  aays, 

(a)  Busk  V.  Royal  Exch.  Comp.  2  E  &  that  *<  the  rule  appears  to  be  settled  by  the 

Aid.  73.    ^  Afde^   768.  >  weight  of  authority  in  the  United  States, 

{b)  By  the  cases  of  f  Patapsco  Ins.  that  in  a  marine  policy,  in  virbich  fire  is 

Comp.  V.  Coulter,  3  Peters,  (S.  C.)  Bep.  expressly  insured  against,  the  insurer  is 

222.    Columbia  Ins.  Comp.  v.  lAurenoe,  answerable  for  a  loss  by  fire  occasioned 

10  ibid.  517.    Waters  v.  Merchants*  Ins.  by  the  negligence  of  the  master  or  crew." 

Comp.  11  a>id.  213.    3  Kent,  (5th  ed.)  3  Kent,  (5th  ed.)  304,  in  note.  ^ 

303,  304,  note  (a).    •{  Williams  v.  Suflblk  (c)  Emerigon,  vol.  i.  pp.  428«  429,  ed. 

Ins.  Co.  3  Sumner,  270,  276 ;  anu^  768,  1827.    The  general  subject  of  this  section 

note.    In  Grim  v.  Phoenix  Ins.  Co.  13  is  well  and  succinctly  discussed  by  Boulay- 

John.  451,  it  was  held,  after  a  searching  Paty,  who  however  draws  all  his  learning 

and  elaborate  discussion,  that  a  loss  by  from  the  vast  stores  of  Emerigon.    See 

fire  arising  from  carelessness,  was  not  Couis  de  Droit  Com.  Mar.  torn.  iv.  pp.20 - 

covered  by  the  insurance.    But  this  de-  23. 
cision  preceded   Busk  9.  Boyal  Elxch. 
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of  the  Chinede  trade,  is  a  loss  by  fire  under  the  common  form    i^mhy^re. 
of  policy,  (rf)^ 

A  policy  of  insurance  in  the  common  form  covers  the  risk 
of  fire  at  sea  in  a  steannerj  just  as  in  any  other  vessel,  {e)  ^ 


Sect.  IQ.  Loss  by  Hostile  Capture  and  Belligerent  Seizure^ 

or  "  Ihkinffs  at  Sea.'^ 

^  303.  Capture,  properly  so  called,  is  a  taking  by  the  Lonbybosuie 

•     A-  i»  •  '    r  -     1     capture  and  bel- 

enemy  as  prize,  m  time  of  open  war,  or  by  way  of  reprisals  ug^rent  seizure, 
with  intent  to  deprive  the  owner  of  all  dominion  or  right  of  JJ^*,}"'^N["  ** 
property  over  the  thing  taken.  (/)  what  capture 

The  arrest,  or  carrying  in  for  adjudication,  of  neutral  ships  P'oper'sr  »• 
*by  belligerent  cruisers,  though  not  properly  called  capture  *  808 
(there  being  in  this  case  no  intent  to  deprive  the  owner  of  his 
property  in  the  ship,)  yet  faUs  within  the  meaning  of  the  words 
"  Takings  at  sea^^  as  one  of  the  perils  insured  against  {  and 
the  loss  thence  arising  would  be  recoverable  under  a  count 
alleging  loss  by  capture.^ 

Capture  is  deemed  &it(T/t^  when  made  by  a  declared  enemy,  What  ia  lawful 
lawfully  commissioned,  and  according  to  the  laws  of  war  ; 
unlawful  when  it  is  made  otherwise. 

But  its  legality  or  illegality  does  not  affect  the  liability  of  the  Its  being  lawful 
nnderwriter  as  against  the  assured ;  whether  lawful  or  unlaw-  doM^noTa^ect 
ful,  or  however  made,  capture,  when  the  proximate  cause  of  |he^^i!|^!^ 
loas,  renders  the  underwriter  liable  under  a  policy  alleging  ter. 

(^  PeOf  9.  Boyal  Exch.  Aas.  Comp.  1  (/)  Emerigon,  chap.  xii.  sect.  18.  Prise, 

Boir.  341.  Td.  i.  p.  432,  et  seq.  ed:  1827,  coUecta  all 

(«)  Pattison  «.  Hilla,  1  Dow.  &  Claik^  the  leaining  oa  this  point. 
342.    2Btisb'aN.  S.dl9. 


1  "  So  it  would  unqoettionably  be,*'  said  BIr.  Justice  Putnam,  in  Ellerjr «.  New 
fiig.  Ins.  Co.  8  Pick.  14, 20, 21,  *<  if  the  ship  ahould  be  for  good  reasona,  put  into  a 
dry  dock  to  be  repaired,  and  be  burnt.  She  would  be  as  much  at  the  riak  of  the 
underwriters  as  if  she  bad  been  burnt  upon  the  high  seas.'* 

*  Under  a  river  poUcjr  of  insurance  on  a  steamboat  against  the  perils  of  the  river,  a 
loss  occurred  by  the  bursUng  of  the  boiler ;  and  it  waa  held,  that  the  bursting  of  the 
boiler  waa  within  the  perila  of  the  river.  Citizens  Ina.  Co.  v.  Glasgow,  9  Missouri, 
411 ;  Penin  v.  Protection  Ina.  Co.  11  Ohio,  147. 

*  **  It  ia  not  a  strained  interpretation  of  the  term  msitm  to  consider  it  synonymous 
with  capture."  Black  v,  lAarine  Ina.  Co.  11  John.  287.  Inauranoe  against  all  the 
"  rvks,  oootained  in  all  regular  poUciea  of  inaonnce,"  oovera  captore.  Levy  tr.  Mer- 
rii,  4  OffeenL  ISO. 
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LopB  by  hostile  the  lo08  to  be  "  by  capture/'  though  other  causes  may  have 
^r^  seizure,  been  Contributory  thereto.  Thus,  even  where  the  capture. 
OT<<  uidngi  at  ^^  concerted  between  the  master  of  the  ship  insured  and  the 
Whenever  capl  captor,  Lord  EUcuborough  held  that  the  assured  might  re* 
iSite <»uwof  ^^^®'  as  on  a  loss  by  capture^  though  he  might  also  have 
loBB,  the  assured  recovered  on  a  count  for  barratry,  (e)  So  where  a  ship  was 
on  a  loss  by '  driven  ashore,  with  only  slight  damage,  on  a  hostile  coast, 
<»ptujre.  ^^j  there  captured,  this  was  held  to  be  a  loss  by  capture,  and 

not  by  perils  of  the  seas.  (/) 
^JJP^jJJig^      As  we  shall  see  more  at  large  hereafter,  in  treating  of 
acon^cUve    abandonment,  capture  is  jprimA  facU  a  case  of  total  loss, 
which  gives  the  assured  an  immediate  right  to  give  notice  of 
abandonment.    If  the  underwriter  accept  this  offer  to  aban- 
don, the  rights  of  the  parties  are  fixed  by  such  acceptance  ; 
but  if  not,  the  right  of  the  assured  to  recover  for  a  total  loss 
depends  upon  the  point  whether  the  ship  be  restored  before 
action  brought ;  ^  if  it  be,  then  the  assured  will  recover  in  pro- 
portion to  the  actual  damage  done ;  if  not,  then  the  whole  sum 
insured,  {g) 
The  P«>Pf{y^      It  was  formerly  a  moot  point  when  the  property  in  a  cap- 
capture  uotfl      *tured  ship  should  be  deemed  to  be  completely  divested  out  of 
T*^  80Q**^    its  former  owners ;  some  publicists  insisting  that  the  property 
was  divested  by  twenty-four  hours'  quiet  possession  (A) ; 
others  contending  that  it  was  enough  if  the  ship  had  once 
been  carried  infra  prrnddia  kosUum.  (i) 

It  has  long,  however,  been  the  established  rule  of  our  law 
maritime,  that  the  property  is  not  changed  by  capture  in 
favor  of  a  vendee  or  recaptor,  so  as  to  bar  the  original 
owner,  till  there  has  been  a  regular  sentence  of  condemna" 
tion.  (j)  2 

(«)  Aiohangelo  v.  Thompion,  2  Gamp.  meat,  on  Ordonnance  de  la  Mar.  tit,  iz. 

020.  art.  8. 

(/)  Oreen  9.  Elinslie,  Peake,  N.  Pr.  (t)  Bynkenhoek,  Qaeeat.  J.  Pub.  lib.  i 

212.    See  also  S.  P.  Livie  «.  Jansen,  12  oc.4,  S.    See  also  Marten^  Summaiy,  lib. 

East,  648.  8,  c.  3,  sect  11. 

( g")  See  jHut,  Chapter  on  Abandonment  (J)  See  Kanhall  on  Ins.  803^  where  all 

and  Total  Loss.  the  authorities  are  ooUected. 

(A)  Grotjus,  hi),  iii.  c.  6.    Valin,  Com- 


>  The  law  IS  different  in  the  United  States.    See  imi^  993  to  995^  and  notes. 
•  In  note  to  Abbott  on  Ship.  (6th  Am.  ed.)  26, 27,  Mr.  Justioe  Story^  says,  that,  <*it 
is  now  the  generally  received  doctrine  in  our  courts,  that  a  sentence  of  coodeouiatioa  is 
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And  the  condemnation,  in  order  to  be  legal,  must  be  pro-  Lon  by  bosifle 
nounced  by  a  prize  court  of  the  government  of  the  captor,  bgerent  seizure^ 
sitting  either  in  the  country  of  the  captor  or  of  his  ally.     The  ^J?^^^  '* 
prize  court  of  an  alli/  cannot  condemn  ;  nor  can  a  prize  court  what  is  requi- 
of  the  captor's  lawfully  act  as  such  in  a  neutral  territory  (A)  :  c^je,^^ 
but  the  prize  court  of  a  captor  sitting  in  the  country  of  his  valid. 
own  sovereign,  or  or  an  ally,  has  lawful  jurisdiction  over  prizes 
carried  into  neutral  ports,  and  remaining  there  at  the  time  of 
passing  sentence.  (/) 

But  although  the  mode  in  which  sentence  of  condemnation 
is  made  is  all  important,  as  regards  the  rights  of  the  original 
owner  against  the  neutral  vendee  or  the  recaptor,  yet,  as  we 
have  seen,  it  does  not,  in  any  way,  affect  the  question  of  the 
liability  of  the  underwriter. 

Apart  from  all  questions  as  to  abandonment,  which  will  be  The  underwn'. 
considered  elsewhere,  the  underwriter  is  liable  for  any  dam-  neceasaiy  ex- 
age  the  ship  may  have  actually  sustained,  and  also  for  all  So^^ring^capl 
necessary  expenses,  such  as  salvage,  &c.,  which  the  assured  Jjjlj^  *^*&c** 

has  been  put  to  for  the  recovery  of  his  property. 

< 

{i)  The  Flad  Owen,  1  Bob.  Rep.  135.  Schooner  Sophie,  6  Rob.  Ad.  Rep.  138, 

Havelock  v.  Rookwood,  8  T.  Rep.  268.  in  notis.    ^  Abbott  on  Ship.  (6th  Ajner. 

Odd/  V.  Bovill,  2  Eaat,  475.    Answer  to  ed.)  26, 27.  Hudson  v.  Ouestier,  4  Cranch, 

the  PniHian  memorial  of  1753,  given  in  293.    S.C.  6  Cranch, 281.   The  Arabella 

Hagens  on  Inrarance,  vol.  i.  p.  453.  and  Madeira,  2  Gailison,  368.  ^ 

(/)  Smart  9.  Wolf  3  T.  Rep.  283. 


to  transfer  property  captured  as  prize,  and  originally  belonging  to  neutrals ; " 
and  be  cites,  Hudson  v.  Ouestier,  4  Cranch,  283 ;  Wheelwright  v,  De  Peyster,  1 
John.  471 ;  Rose  v,  Himely,  4  Cranch,  508.  And  if  the  sale  be  made  by  captors 
before  coademnation,  the  title  is  affirmed  by  a  sentence  of  condemnation  subsequently 
imispii,  so  as  to  make  it  good  ab  initio.  WiUiams  v.  Amroyd,  2  Wash.  C.  C.  508 ; 
S.  C.  7  Crsnch,  423.  The  learned  judge  further  says,  —  '*  How  far  a  sentence  of  con- 
demnation is  necessary  to  change  the  title  to  property  between  enemies,  has  been  a 
subject  of  much  cootroverBy,  and  upon  whieh  the  courts  of  diiTerent  countries  have 
caiertaJDed  diflerent  opinions.  The  ordinance  of  Congress  of  1781,  declared,  that 
'  when  any  prixe  having  been  taken  and  possessed  by  the  enemy  twenty*foor  hours, 
shall  be  retaken  from  them,  the  whole  of  such  recaptured  prize  shall  be  condemned 
lor  the  nse  of  the  recaptors.'  7  Jounials  of  Congress,  68, 2d5.  This  ordinance  was 
held  to  apply  to  cases  of  property  of  one.  of  the  belligerents,  and  not  to  the*  case  of 
nentml  pro|>erly.  Miller  v.  Ship  Revolution,  2  Dallas,  1.  It  fell,  however,  with  the 
confederation.  In  tbe  case  of  the  Mary  Ford,  3  Dallas,  188,  the  Supreme  Court  held, 
that  caplon  acquired  immediately  on  the  capture  of  the  property  of  their  enemies 
such  a  right  to  it  as  no  neutral  nation  could  justly  impugn  or  destroy,  and  that  if  the 
captured  property  were  abandoned  at  sea,  the  right  <k  the  original  ownen  was  not 
thereby  revived,  so  that  upon  a  libel  of  salvage  by  neutrals  in  a  neutral  court,  the 
leridoe,  after  the  salvage,  oonld  be  decreed  to  them;  but  it  must  be  decreed  to  the 
caplon.'*  See  Glass  v.  The  Betsey,  3  Dallas,  6 ;  U.  Slates  v.  Peteis,  3*Dallas,  121 1 
The  Invindble^  2  GhdliMD,  29;  S.  C.  1  Wheatoo,  238. 


814  L0B8B8  B7  IHB  PERILS  INSUBED  AGAINST. 

Lon  by  hogtOe  ThuB,  it  has  been  determined  that  he  is  liable  for  a  sum  of 
^erentseizuns,  *money  paid  by  the  neutral  assured  to  belligerent  captors,  as 
OT^*  takings  at    a-compromise  made  bond  fide  to  prevent  the  ship  from  being 

q7o#  condemned  as  prize*  (t») 
So,  for  money  §  304.  Formerly  it  was  a  common  practice  to  ransom 
SmprotSw,  to  British  ships  when  captured  by  the  enemy,  by  delivering  to 
SeSnnatiS?  the  captoT  what  was  called  a  ransom  bill^  which  secured  to 
Fonner  prao-  him  the  price  agreed  Upon,  and  operated  as  a  bill  of  sale  of 
soming  BriUa^  ^^  ^^^P  ^^^  cargo  to  the  original  owners,  and  as  a  protection 
^^'  to  the  ship  against  other  cruisers  of  the  enemy  during  the 

remainder  of  her  voyage.    A  hostage  was  also  delivered  to 

the  captor,  to  secure  ta  him  the  punctual  payment  of  the 

stipulated  sum. 
Nature  of  a  The  ronsom  billf  independently  of  the  hostage^  was  consid- 

ranoom  ^^^  ^^  ^  contract  of  the  law  of  nations,  and  obligatory  upon 

the  owners,  as  well  as  upon  the  captain  who  signed  it  (n), 

and  actions  have  been  formerly  brought  upon  such  bills  in  our 

courts. 
In  case  of  insurance,  the  amount  of  the  ransom  bill  was  the 

measture  of  the  demand  which  the  assured  had  against  the 

underwriters  in  respect  of  the  capture,  (o) 
Aetjonson  ran-  At  length,  howcver,  the  courts  of  common  law,  proceeding 
cEmsd  iUegai  at  ^^  ^^^  principle  that  an  alien  enemy  cannot  sue  for  any  right 
common  law.  acquired  in  actual  war,  decided  that  no  action  could  be  main- 
The  practice  of  tained  in  our  courts  on  a  ransom  bill  (p) ;  and  shortly  after- 
Briii^%6  wards  the  legislature  (in  the  year  1781)  wholly  abolished  the 
JJ^'J^J'JIj^^^  practice,  by  declaring  all  ransom  by  British  subjects  of  ships 
fflG  3.  25  ^'  goods  taken  by  the  enemy  as  prize  to  be  illegal,  (g) 
Ql^l^  *The  act,  in  terms,  declares  it  unlawful  '*  to  ransom,  or  to 

enter  into  any  contract  or  agreement  for  ransoming  ;  "   and 

under  these  words  it  has  been  held  that  a  redemption  of  his 

(m)  Beiens  v.  Backer,  1  W.  Bl.  313.  1734.    Comer  v.  Blackburn,  Doiigl.  $41. 

It  is  not  stated  how  the  loss  was  laid  in  {p)  Anthon  v,  Fisher,  Dougl.  649. 

the  declaration.  (q)  The  first  Random  Act  is  the  22  Geo. 

(n)  For  the  general  law  maritime  as  to  3,  c.  25.    This  act,  having  no  clause  of 

nmsom  see  Emerigon,  chap.  xii.  sect^  21.  hm\\A\ioii^is perpetual ;  the  last  prize  Act 

pp.  463-480.    For  the  modem  law  of  (43  Geo.  3,  c.  160,)  in  its  34th  section,  in 

France  on  the  subject,  see  Code  de  Com*  re-enacting  the  prohibition  against  ran- 

meroe,  art.  385,  396.    Estnuigin  on  Po-  som,  added  the  words  **  unless  in  case4 

thier,  Nos.  133,  196, 137.     BouUiy-Paty,  of  extreme  necessity,  to  be  allowed  by 

Cours  de  Droit  Com.  Mar.  torn.  ii.  p.  the  Court  of  Admiralty;"  but  this  act 

497,  et  seq.  and  torn.  iv.  p.  420,  et  seq.  expired  with  the  end  of  the  war,  so  that 

(o)  Bioocvd  V,  Bettenham,  3  Bmr.  the  prohibition  now  lemaiasahsoiutia. 
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ship  by  the  owner  from  the  captors  after  capture  and  ilkgal  Lo«  by  hamae 
condemnation  by  the  enemy's  consul  in  a  neutral  port^  is  a  Ugvrent  seizure, 
ransom,  and  illegal ;    and  that  if  insured  he  cannot  recover  ^j^^'^^  ^^ 
from  Ac  underwriters  the  money  paid  for  such  redemp- 
tion.  (r) 

The  grounds  upon  which  the  court  went  in  this  case  were, 
that  any  redemption  by  money  or  other  consideration  of  that 
which  is  taken  in  war,  is  a  ransom  under  the  act  of  parlia- 
ment, whether  it  take  place  on  sea  or  on  shore ;  and  that 
this  was  such  a  redemption,  rather  than  a  repurchase,  because 
there  had  been  ho  regular  sentence  of  condemnation,  so  as 
to  divest  the  property  out  of  the  owner. 

It  often  happens  that  a  re-captured  ship  is  in  a  state  to  sup  empower- 
prosecute  her  original  voyage,  and,  in  that  case,  it  is  the  capture,  to  pros- 
interest  of  the  re-captors,  as  well  as  of  the  other  parties  ^yoy^eT^' 
concerned,  that  she  should  be  permitted  to  do  so  ;  provisioUi 
accordingly,  was  made  for  this  case  by  the  legislature  by  two 
acts,  both  of  which  expired  with  the  termination  of  the  last 
great  maritime  war.  (s) 

We  have  seen  elsewhere  that  the  risk  of  British  capture  Risk  of  British 

«    .  ...  rr     .    t     ^     '  ^*  '.i^    csptuK cannot 

IS  not  covered  m  pohcies  effected  durmg  war  time  with  be  insured 
British  underwriters  on  enemy's  property  imder  the  general  ^u'nderwS"^ 
words,  "  capture,"  <<  takings  at  sea,"  or  the  like  (t) ;    and  ^"■ 
even  that  the  same  rule  applies  where  the  poUey  has  been 
effected  before  the  commencement  of  hostilities  (u),  and  the 
action  not  being  brought  till  after  their  termination,  (v) 

'*  A  policy,"  says  Lord  EUenborough,  '^  containing  an  in- 
surance against  British  capture,  eo  nomine^  would  be  illegal 
and  void  on  the  face  of  it;  and  an  insurance  producing 
indirectly  the  same  effects,  by  the  application  afterwards  of 
*the  general  terms  of  the  pohcy  to  Uie  particular  event  of  *  812 
British  capture  which  has  since  happened,  must,  on  principle, 
be  equally  illegal."  (i^)  And  the  general  decision  of  the 
court  was,  that  no  peril,  the  subject  of  insurance,  can  be 
covered  under  the  general  tyntis  **  capture,"  "  detention  of 


(r)  Havdock  «.  Eockwood,  8  T.  Bep.  {$)  Eellner  v.  Le  Mesnrier,  4  £ast,  396. 

96S:  ibe  dedaration  in  this  case  alleged  a  Brendoa  v.  Curling,  ibid.  410. 

loss  *'  ^  et^nm,"   PanoDS  «.  Soott,  2  («)   Purtado  9.  Bodgen,  3  Bos.  ds 

Taunt.  d6a  PuU.  191. 

(s)  43  0  3.  c.  160.  s.  41.  (the  Fiim  (v)  Gamba«.LaMeattmr,4EBBt,407. 

Act,)  nad  4d  O.  &  o.  78.  (w)4E«M,40fi. 
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Loi8  ^  hostile    prioces,*'  or  the  like,  which  could  not,  consistently  with  law. 

'Ottptiire  end  bd-   ,  •/•n*  «  ••-i*  i 

ligerent  seizure,  be  8pecl^cally  iQsured  against  m  direct  and  express  terms. 
OT^'*  takings  at        ^  ^^^  hostDities  of  a  general  maritime  war,  which  is 
Treaty  stipuia-   Carried  on  by  public  and  private  armed  ships  in  so  many 
{^QofMSw"  different  parts  of  the  globe  at  once,  cannot  be  supposed  to 
made  aAer        come  to  an  end  immediately  on  the  conclusion  of  peace, 

peace  conciud" 

ed.  Stipulations  are  generally  inserted  into  most  treaties  specify- 

ing the  periods,  varying  according  to  distance,  within  which 
Seizure  after  all  prizes  made  shall  be  restored,  (x)  If,  however,  it  can  be 
peace  signed,  is  shown  that  the  captor  w^,  in  fact,  aware  of  the  peace  being 
but  an^T^o/  proclaimed  when  he  made  the  prize,  such  prize,  though  made 
princes.  before  the  expiration  of  the  time  limited  in  -the  treaty,  shall 

be  restored.  (^)  In  this  country  it  was  determined,  in  the 
time  of  Lord  Hardwicke,  that  where  a  ship  was  seized  after 
a  cessation  of  arms,  and  the  signing  o{ preliminary  articles  oi 
peace,  this  was  not  to  be  deemed  a  cop/ure,  but  only  an 
arrest  of  princes,  (z) 


Sect.  IV.  Loss  by  Arrests^  Detentions^  and  Embargoes. 

Loss  by  azrests,      §  305.  By  the  terms  of  our  conmion  policies,  the  under- 
^enuc^and  ^^jtej  jg  answcrable  for  all  losses  occasioned  by  arrests,  re* 
straintSj  and  detainments  of  all  kings,  princes,  and  people  of 
what  nation,  condition,  or  quality,  whatsoever.^ 

(x)  Emerjgon,  chap.  xii.  sect.  19,  vol.  (z)  Spencer  o.  Franco,  Beawes,  316. 

i.  p.  4S2.  4tli  ed.  cited  by  Lord  Mansfield  in  Hamil- 

,(y)  Emerigon,  chap.  xii.  sect.  19,  toL  ton  v.  Mendes,  2  Burr.  1211. 
I  p.  452. 


1  Under  a  policy  of  insurance  of  slaves,  containing  the  clause  in  the  text,  it  was 
held,  that  the  underwriters  would  be  liable  for  a  loss  sustained  by  the  slaves  being 
taken  from  the  vessel  and  set  at  liberty  on  a  writ  of  habeas  corpus,  issued  by  a  judicial 
officer  of  a  government,  within  the  control  of  which  the  vessel  was  driven  by  stress 
of  weather.  Simpson  v.  Charleston  Fire  aiftl  Marine  Ins.  Co.  Dudley,  (S.  C.)  239. 
This  clause  is  sometimes  restrained  by  the  insertion  of  the  word  **  unlawful^*  arrests, 
&c.  See  M'Call  v.  Marine  Ins.  Co.  8  Cranch,  59 ;  Olivera  c.  Un.  Ins.  Co.  3  Wheat. 
183 ;  Thompson  v.  Read,  12  Serg.  &  R.  App.  440.  Where  a  policy  of  insurance,  as 
in  the  Boston  policies,  contained  a  clause,  that  the  ^  insurers  shall  not  be  liable  for  any 
charge,  damage,  or  loss,  which  may  arise  in  consequenoe  of  seizure  or  detention  for  or 
on  account  of  illicit  or  prohibited  trade,  or  trade « in  articles  contraband  of  War," 
Btr.  Justice  Slory  decided,  that  «  seizure  made  bond  fide,  (however  unfounded  in 
fact,)  upon  reasonable  grounds,  would  be  a  legal  and  justifiable  cause  of  seisure  and 
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By  the  word  " people"  is  meant,  not  mobs  or  multitudes  I*o»bvaiTe«t8, 
of  men,  but  tbe  ruling  power  of  the  country,  whatever  that  embargoes. 

may  be.  (a)  ^  Meaning  of  ibe 

An  "  arrest^*  takes  place  whenever  the  government  of  the  J^iheisommai 
♦country  to  which  a  ship  beloQgs,  or  any  other  friendly  pow-  ^^'         ♦ 
er,  with  the  object,  not  of  prize  (for  then  it  would  be  a  bap-  is,  as  disUact 
ture,)  but  with  a  design  to  restore  the  ship  and  goods,  or  pay      '°«  oi  o"^' 
the  value  of  them  to  their  owners,  seizes  the  ship  and  goods 
for  state  purposes,  either  in  port  or  at  sea.  (6) 

Thus,  where  a  Genoese  corn  ship  was  seized  at  sea  by  S^tJfriMdK 
Venetian  cruisers,  and  carried  into  the  relief  of  Corfu,  then  cruisers  to  sup- 

»   g,       '  ,  1 1         1         •  ■■   r        •  P*y  A  famished 

m  a  state  of  famme,  where  it  was  sold  and  paid  for,  it  was  portisan  <<aiw 
decided  by  the  rota  of  Genoa  that  this  was  not  a  capturel  in  ^^' 
respect  of  which  the  assured,  who  had  abandoned,  could 
recover  for  a  total  loss,  but  merely  an  arrest,  or  detention  of 
princes,  the  object  being  not  to  make  prize,  but  to  purchase 
com.  (c) 

lo  this  lies  the  grand  distinction  between  arrest  and  cap^ 
ture.  Capture  is,  as  we  have  seen,  the  forcible  taking  of  a 
ship,  &c.,  in  time  of  war,  with  a  view  to  appropriating  it  as 
prize.  Arrest  is  a  temporary  detention  of  ship,  &c.,  with  a 
view  to  ultimately  releasing  it,  or  repaying  its  value.  (e2) 

Hence,  the  detention  of  ships  in  port  after  declaration  of  Ijeteotion  of 

^  ships  m  p(Mt 

war  against  the  country  to  which  they  belong,  or  by  way  of  aAer  dedara- 

reprisals,  rather  resembles  a  capture  than  an  arrest,  {e)  carryingln mo- 

So,  where  a  neutral  ship  is  arrested  at  sea  by  a  belligerent  ildju^c?t^ 

cruiser,  and  under  suspicion  of  having  enemy's  goods  oo  ntherresem- 

board«  is  carried  for  search  and  adjudication  into  an  hostile  thsn  arrest. 
port;  as  the  result  may  be  the  condemnation  of  ship  and 
cargo,  but  more  especially  as  the  act  is  done  in  time  of  war, 

{a)  Ncsbitt  v.  LttshingtoQ,  4  T.  Hep.  de  ses  doralrn'ons.'*    Coon  de  Droit  Com. 

763.  Mar.  torn.  iv.  p.  36. 

(6)  Hie  definitioD  of  Boolay-Paty  seems  {e)  Roccus,  not.  00,  cited  by  Eme- 

ooocise  and  accurate:  *'L'arr^de  prioce  rigoo,  chap.  ziL  sect  30,  vol.  i.  p.  927, 

est  Pacte  d*im  priaoe  ami,  qui  pour  neces-  ed.  1SE27. 

m/i/k  pobiique,  et  hon  k  faU  de  la  gMum,  {d)  Emerigoo,  chap.  ziL  sect.  30,  voL 

anMe  quelqne  Tsissrsii  oo  toos  les  vai»>  i.  p.  537,  ed.  1827. 

seauqai  se  troaventdaos  on  port  ou  rade  (e)  Ibid,  and  see  Maish.  Ins.  «S09. 


wJtbm  the  partiew  of  the  ebnse.    BndMieet  «.  Neptmie  Ina  Co.  3  Sum- 
,600;  CarringtoBv.  Merchants  Ins.  Co.  8  Pelen,  (8.  C.)  496, 516,  517  s  Blagoun 
V.  N.  Eog.  Marine  Ins.  Co.  1  Stoiy,  C.  C.  157;  jioft,  871,  in  Hole. 

TOL.  n.  7 
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lioes  by  arrests, 
detentioDj%  and 
embargoes. 


Of  embargoes: 
what  ui  embar- 
go is. 

814* 


An  embargo 
laid  by  a  foreign 
ffovemment  on 
the  prc^rtvof 
any  other  than 
its  own  sub-    . 
jects  is  a  peril 
insured  against, 
and  gives  the 
assured  an  im- 
mediate right  of 
abandonment. 
Rotch  V.  Edie, 
6  T.  Sep.  413. 


Alitor,  where 
the  assured  is 
himself  a  sub- 
ject of  the  for- 
eign govern* 
ment. 


and  88  a  warlike  meafiure,  this  is  rather  ta  be^  esteemed  a 
ca^re  than  a  simple  arrest,  and  accordingly  is,  prima  faciei 
a  ground  of  abandonment.  (/)  ^ 

Embargoes  are  the  most,  common  cases  of  ^^  arrests^  re- 
straintSj  and  detainments^^  of  princes.^  An  embargo  is  an 
♦order  of .  government  (generally,  but  not  always,  issued  in 
contemplation  of  hostilities)  prohibiting  the  departure  of 
ships  or  goods  from  some  or  all  of  the  ports  within  its  do- 
minions, (e) 

An  embargo  laid  by  a  foreign  goyernment  upon  the  ships 
or  goods  of  any  other  than  its  own  subjects,  entitles  the 
assured  at  once  to  give  notice  of  abandonment,  and,  if  the 
embargo  continues  down  to  the  time  of  action  brought,^  to 
recover  as  for  a  total  loss.  Thus,  where  a  neutral  ship  and 
stores  were  insured  "  at  and  from "  an  enemy's  port,  and 
there  detained,  before  sailing,  by  an  embargo  laid  on  by  the 
enemy,  in  the  port  of  loading,  and  continuing  down  to  the 
time  of  action  brought,  it  was  held  that  the  assured  might 
recover  as  for  a  toUil  loss,  in  our  courts,  in  respect  of  the 
ship  and  stores  of  which  he  had  been  so  deprived  under  a 
count  alleging  the  loss  to  be  by  ''  arrest  and  restraint  of 
princes."  (/) 

But  where,  as  we  have  already  seen,  the  embargo  is  laid 
on  by  a  foreign  government,  of  which  the  assured  is  the 
subject,  the  law  in  England  appears  to  be,  that  the  foreign 
assured  cannot  abandon  and  recover  as  for  a  total  loss,  in  re- 
spect of  such  embargo,  in  our  courts ;  at  all  events  unless  it 
manifestly  appears,  either  from  the  policy  itself  or  froiq  the 
whole  facts  of  the  case,  that  such  embargo  was  a  risk  distincdy 
contemplated  by  the  parties  to  the  policy,  (g) 

(/)  Barker  v.  Blakes,  9  East,  283,  and       {g)  Conway  v.  Gray,  &c.  10  East,  536, 

see  Marshall  on  Ins.  510.  Emerigon,  chap,  as  modified  by  Simeon  v,  Bazett,  2  Maule 

zii.  sect.  30,  vol.  i.  p.  527.  &  Sel.  94,  and  Bazett  v.  Meyer,  S.  C.  in 

(e)  Emerigon,  chap.  xii.  sect.  30,  vol.  error,  6  Taunt.  824 ;  see  also  Campbell  9. 

i.  p.  506.  Innes,4B.&Ald.423.    See  above.  Chap. 

(/)  Rotch  V.  Edie,  6  T.  Rep.  413.  I.  Sect.  VIl.    ^  AnU,  773, 7S3,  784.  > 


1  Where  a  vessel  is  detained  by  an  epidemic  prevailing  at  a  port  when  she  arrives, 
the  damages  consequent  thereon  may  be  recovered  of  the  insorers.  Williams  v. 
Smith,  2  Caines,  1. 

•  See  OUvera  o.  Ua.  las.  Co.d  Wheat  183;  Odlin  v.  Ins.  Co.  of  Penn.  2  Wash. 
C.  C.  313;  ofice,  7&JB,  and  in  note. 

s  Seejwsr,993to996. 
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There  appears  to  be  no  doubt,  that  if  a  British  eiiip  be  Low  bjr  atrescs, 
arrested  or  seized  by  the  British  government^  firom  any  state  en^Ar^.^ 
necessity,  or  detained  in  port  by  a  British  laid  embargo,  this  Embarroorde- 
18  a  loss  for  which  the  underwriters  are  liable  as  a  detention,  Briti^^e!L 
within  the  meaning  of  the  policy.  (A)     Such,  accordingly,  £^JJ}^^pS^ 
seems  to  have  been  the  opinion  of  our  courts  in  a  case  where  ^  Bntbh  poii- 
a  British  ship  was  seized  by  the  British  government  and 
*con verted  into  R/tre-skip  (t),  and  in  another  where  such  ship      *  815 
was  seized  and  taken  in  tow  by  a  British  man-of-war.  (j) 

In  feet  there  seems  no  ground  of  distinction  in  this  respect,  Foieign  lai^as 
as  far  as  concerns  the  liability  of  the  underwriters  between  ^**^i*"^*- 
an  arrest  or  embargo  by  the  hame^  tind"^  by  a  foreign  govwn- 
ment :  accordingly,  the  modern  French  code  of  commerce 
has  decreed,  that  "  arrest  by  the  home  government  after  the 
commencement  of  the  voyage,'*  is  a  ground  of  abandon- 
ment (k) ;  and  (he  later  French  jurists,  especially  Boulay- 
Paty  (/)  and  Estrangin  (m),  show  that  it  rests  on  precisely  the 
same  ground  as  an  arrest  by  foreign  powers. 

In  French  law  the  risk  en  the  ship '  does  not  commence 
until  she  has  sailed  on  the  voyage,  and  accordingly  the  lian- 
guage  of  the  code  is,  that  abandonment  may  be  made  on 
account  of  an  arrest  by  the  home  government  after ^  but  not 
before  ike  commencement  of  the  voffage.{n) 

In  our  law  under  policies  *^  at  and  from  ^*  a  port,  the  risk 
on  the  ship  commences  while  she  is  at  the  port  undergoing 
repairs,  or  otherwise  preparing  for  the  voyage  insnred  ;  and 
there  seems  no  doubt  that  if  a  ship  thus  insured  were  arrested 
or  detained  by  our  government  in  her  port  of  loading,  with 
her  cargo  on  board,  but  before  she  had  broken  ground  for  « 

the  voyage,  the  underwriter  would  be  liable  as  for  a  loss  by 
arrest,  or  detention  under  such  a  policy,  (a) 

A  question  has  been  raised,  whether,  in  ease  goods  are 
seized  by  a  friendly  power,  or  by  the  home  governmeqt  for 

{k)  Dictam  of  Lord  Alvanley  m  Tou-  (m)  Estraogin  on  Pothier,  No.  50,  pp. 

teng  r.  Hubbard,  3  Bos.  &  Pall.  aOd.  M,  05,  ed.  1810. 

(t)  Green  p.  Toung,  2  Lord  Raym.  840.  (it)  Code  de  Comm.  art  369, 370.    See, 

Stik.  444.  however,  Emerigon,  chap.  xii.  sect.  30, 

0)  Hagedon  v.  Whitmorej  4  Stark,  vol.  i.  p.  528,  ed.  1827.    "  C'est  k  dire, 

157.  avant  que  le  terns  des  risques  ait  aura 

(i)  Alt.  909,  370.  pour  les  asaureurs  but  le  corps.*'   See  also 

(i)  Bonky-Paty,  Coon  de  Droit  Com.  Pothier,  Traits  d' Assurance,  Na  59. 

Xar.  torn.  iv.  pp.  36-44,  and  237-240.  (o)  Green  v.  Young,  Salk.  444.   Rotoh 

«.£«»,  6  T.  Rep.  413. 
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dettutipos,  aod 
embaigoes. 
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Wages  and  pn>- 
vinoQs  duriog 
deteDtion  by 
embaiigOi  are 
not  in  this  coun- 
try a  charge  on 
the  underwri- 
ter :  reason  of 
this. 


French  law  as 
tothispoinU 


State  neoessities,  as  in  the  case  of  proirisionsr  alteady  men- 
tioned, the  ateued  can  recover  as  for  a  loss  b^f  arrest  and 
detention  ;  the  better  opinion  seems  to  be,  that  if  a  price  be 
*paid  for  the  goods  equivalent  to  their  value  for  the  purposes 
of  insurance,  (t.  e,  their  prime  cost,  together  with  the  expenses 
of  insuring,  and  loading  them  on  board,)  the  assured  can 
claim  nothing  ;  if  less  than  this  be  may  sue  for  the  difference  ; 
if  no  payment  be  made  he  may  recover  as  for  a  total  loss,  (p) 

An  arrest,  detention,  or  embargo,  does*  not,  like  a  capture, 
break  up  the  voyage  under  the  charter-party,  or  at  once  put 
an  end  to  a  contract  of  afTreightment ;  on  the  contrary,  the 
voyage  is  still  supposed  to  be  proceeding  on  its  former  terms ; 
the  period  of  detention  being  considered  as  a  portion  of  it« 

Hence  it  is  that  the  wages  and  provisions  of  the  crew 
during  a  detention  by  embargo,  are  not  chargeable,  by  our 
law^  upon  the  underwriter  on.  ship,  they  being  supposed  to 
form  one  of  those  ordinary  and  usual  expenses  of  the  naviga- 
tion which  fall  exclusively  upon  the  shipowner,  and  for 
which  he  is  remunerated  out  of  the  freight.  (9)^ 

The  principle  here  is,  that  the  shipowner,  in  c&nHderaiion 
of  the  freight^  owes  the  services  of  the  crew  to  the  freighter 
during  the  whok  voyagCy  and  consequently  also  during  the 
time  of  detention,  which  is  consider^  to  make  part  there- 
of.  (r) 

In  France  the  Code  de  Commerce  provides  that  the  wages 
and  provisions  of  the  sailors  during  a  detention  of  princes 
shall  be  particular  avera^,  when  the  ship  is  chartered  for 
the  entire  voyage  {s) ;  general  average  when  the  ship  is  hired 
at  so  much  per  month*  (/)  The  reason  being,  that  as  in  the 
IfUtter  case  the  owner  receives  no  freight  for  the  time  during 
which  the  ship  is  detained,  he  does  not  owe  the  services  of 
is  crew  during  such  time  to  the  freighters,  and  bis  providing 


ip)  Talin,  Comment  sor  I^Ordonnance, 
tit  des  Assurances,  art.  49.  Potfaieri  No. 
ff7,  as  cited  and  commented  upon  with 
various  other  authorities  by  Emerigon, 
chap.  ziL  sect.  33.  vol.  i.  pp.  543-545.  ed 
1827. 

(;)  Eden  v.  Poole,  PaHc,  91.  7th  ed. 
Marshall  on  Ins.  730.  Robert&on  v.  Ewer, 


1  T.  Bep  127.  Sharp  v.  Gladstone,  7 
East,33.  MimytM. 

(r)  Beneck^  Pr.  of  Indem.  462.  Po- 
thier,  Traits  des  Charte  Parties,  No.  85, 
cited  by  Emerigon,  chap.  zii.  sect  30. 
vol  i.  p.  529. 

(j)  Art.  403.  $  4. 

(0  Art  400.  H. 


1  Soe;»M^  849, 850,  and  notes. 
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such  services  is,  therefore,  an  extraordinary  expendiHire  for  Lom  by  amm, 
the  general  benefit.  embaigoet. 


*Sect.  V.    Loss  by  Piraiesj  Rovers,  and  Thieifesi  * 817 

§306.  Amongst  the  perik  whioh  the  uaderwrilers  avowedly  Loss  by  ptrates, 
take  upon  themselves  in  our  common  printed  forms  of  policy,  tl^veL 
are  those  of  "  piratest  rovers,  and  thieves." 

1.  0[  piraieg  and  rovers. 

Loss  thus  incurred  was  former^  included  in  our  maritime 
law  amongst  the  general  perils  of  the  seas  (t«),  and  [nrobably 
would  still  be  held  t«  be  so{  though,  as  piracy  is  one  of  the 
enumerated  perils,  the  point  is  of  less  importance. 

Where  a  meal  mob  on  the  coast  of  Ireland  violently  ixMoagoodf 
boarded  a  com  laden  ship  that  had  been  forced  to  put  into  ul^'theaiiif)^  is 
EUy  harbor,  took  the  government  of  her  from  the  captain  ^^^^^ 
and  crew,  ran  her  on  a  reef  of  rocks,  whereby  the  cargo  was  JJ^^^i^ 
damaged,  and  then  forced  the  captain  to  sell  the  com  at  a  4T.  Bep.  763. 
low  price :  Lord  Kenyon  held  that  this  was  a  loss  by  pirates, 
and  consequently  that  the  assured  might  have  recovered 
imder  a  count  so  alleging  it,  had  not  the  underwriters  been 
exempted  by  the  memorandum  from  all  avenge  loss  on  Uie 
eoni.(t7} 

Under  the  risk  of  pirates  and  rovers,  the  underwriters  are, 
it  seems,  liable  for  a  mutinous  seizure  and  carrying  away  ol 
the  ship  by  the  crew,  (w) 

2.  Thieves. 

The  theft  that  is  insured  against  by  name  in  the  policy,  simple  theft, 
means  that  which  is  accompanied  by  violence  (bUrocimum),  by^^^oe^ 
and  not  simple  theft  {furium)  ;  it  being  an  old  and  elementary  ^^SSfiwwSS* 
rule  of  the  law  of  insurance,  that  furium  non  est  casus  for^  against. 
imhtSf  is  not  one  of  the  fortuitous  events,  for  the  occurrence  own^^or  m«h^ 
of  which  the  owner  may  seek  indemnity  by  insurance,  but  ^- 
*6ne  of  those  cases  whiek  the  law  presumes  the  master  might        *  818 


(«)  9  RoO.  Abr.  248.  pL  10.    Camber-  (v)  NeAM  v.  Losbingtoa,  4  T.  Bep. 

bstch,  58,  ciied  by  Psrk  OQ  Im.  137.  Sth  783. 

ed.  The  foreign  law  is  10  the  ssmeefleot  {w)  Brown  e.  Smith,  1  Bow's  Pari. 

Ssntema  de  As^c.  put  iii.  n.  61-65.  Cases, 349.    In  Dooa  «.  Reid,  5  B.  dc 

Stnoche,  Oloss.  22;  dted  by  Chancellor  Aid.  597,  such  loss  was  laid  as  loss  by 

Keoi,  CoDun.  voL  iiL  p.  302.  note  (if),  ed.  Parrotry,  which  seems  the  tme  mode  of 

1844.  aUegiogit. 

7* 
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rovefa,  and   • 
thievec 

Robbeiy  {iatro' 
etfftwMi)  when 
cofDinitted  by 

peril  iDBnred 


Held  in  the 
United  States 
that  theft, 
though  commit- 
ted by  the  oreW| 
is  a  peril  iosor- 
ed  against. 

This  doctrine 
opposed  by 
Chancellor 
Kent 


Plunder  of 
goods  by  iffreei- 
«ra,  is  a  peril  in- 
sured against 


Clause  in  Bos- 
ton policies. 


have  prevented  by  the  exercise  of  due  vigilanoe,  and  the  loss 
arising  from  which  he  consequently  ought  to  bear,  (v) 

Robbery,  accompanied  by  violence,  and  committed  by 
strangers,  not  by  the  crew,  is  a  loss  for  which  the  under- 
writers on  the  ship  or  goods  are  liable  as  a  loss  by  rovers  or 
thieves  under  the  policy,  the  maxim  being,  that  latrocmium 
faiale  damnum^  sen  casus  fartuiitis  est.,(yfy 

It  has,  however,  recently  been  decided  by  Chancellor 
Walworth,  in  the  state  of  New  York,  that,  under  the  general 
word  "  thievesj^^  in  the  common  form  of  policy,  the  assured 
on  ship  or  goods  may  recover  even  for  a  simple  theft  oom- 
rakted  on  the  voyage  by  persons  belonging  to  the  ship  (x)  : 
Chancellor  Kent,  however,  in  a  note,  rieh  with  his  usual  va- 
riety of  learoing  a|id  pregnant  accuracy  of  expression,  shows 
that  this  doctrine  not  only  overrules  all  the  old  authorities  and 
text  books,  but  is  of  very  questionable  policy  when  applied  to 
the  owner  of  Ihe  ship  (g)  :  ki  this  country  it  cannot  be  con- 
sidered law. 

If  shipwrecked  goods  are  pbmdered  by  wreckers  on  shares 
this  was  held  by  Emerigon  and  Pothier,  and  has  been  decided 
in  this  country,  to  be  a  loss  for  which  the  assured  on  goods 
may.  recover  under  a  count  for  loss  by  perils  of  the  sea.  (z) 

In  order  to  obviate  all  doubt  as  to  the  construction  of  the 
word  "  thieves  "  in  the  policy,  the  printed  forms  of  the  Boston 
policy,  instead  of  '<  jMrates^  rovers,  and  thieves,"  contain  the 
worcb,  <<  pirates  and  assailing  thieves.*^  (a)  ^ 


(v)  See  all  the  learning  on  this  subject 
collected  and  lucidly  arranged  by  Emeri- 
gon,  chap.  zii.  sect.  30.  vol  dSn  ^^oe*  at- 
mrit,  vol.  i.  p.  924.  ed.  ISS7. 

(w)  RoocuSi  No.  43|  cited  by  Emerigon, 
chap,  xii.  sect  29.  So  held  in  English 
lew,  Harford  v.  Maynaid,  before  Lord 
Mansfield,  ciM  in  Paik  on  Ins.  96.  Sth 
ed. 

(«)  t  Atlantic  Ins.  Oomp.  d.  Storrow, 
5  F^ige,  908.  ^  Ameriean  Ins.  Co.  e. 
Bryan,  1  Hill,  25.  &  O.  26  Wendell, 
sea.   3  Kent,  <5th  ed.)  803,  in  nolD.  Mal^ 


Shan  «.  Ins.  Ck>.  1  Humphrey  (Tenn.)  09. 
In  Amer.  Ins.  Co.  v.  Bryan,  it  is  sug- 
gested that  there  is  a  diflferenoe  between 
the  Isims  of  the  English  and  American 
policies  in  reference  to  this  point.  ^ 

(y)  3  Kent's  Conun.  (6th  ed.)  303;  note 
(a). 

(m)  Emerigon,  chap,  zil  sect  29,  citing 
Pothier,  TVait^  d*Assurance,  No.  55. 
Bondrett  v.  Heatigg,  Holt*s  N.  Pr.  140. 

(•)  Axm  «f  Boston  poliey,  yaoober, 
44. 


t  See  Stone  «.  National  Ins.  Co.  19  Pick.  34. 
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♦Sect.  VL  Loss  by  Barratry.  ♦  819 

Art.  1.    Wkai  is  Barrairy  in  EngUsh  Law. 

^  307.  "Barratry  of  master  and  mariners"  being  one  of  LoMbybana- 
tiie  perils  insured  against  in  our  common  printed  forms  of    ^^^      - 
policy,  the  first  question  is  as  to  the  meaning  attached  to  the  word  bemtiy 
word  Barrairy  in  English  law.    Guided  by  the  etymology        ^^    ^' 
of  the  word,  which  seems  ultimately  to  have  been  derived 
from  the  Catalan  barai  (i),  and  proximately  from  the  Italian 
barrairia  (c),  in  both  which  languages  it  conveyed  the  notion 
of  fraud  or  irickj  our  judges  for  a  long  time  seem  to  have 
considered  that  fraud,  or  criminal  knavery,  on  the  part  of  the 
master  as  agamst  the  ownersy  vriih  a  view  to  benefit  himsdfat 
ikeir^exptnsey  was  an  essential  ingredient  in  barratry  as  insur- 
ed  against  in  English  policies,  (d) 

Lord  Ellenborongh,  however,  in  an  elaborate  decision,  in  Triok  or  knave- 
tlie  course  of  which  be  reviewed  all  the  preceding  authori*  Remaster  on 
ties,  established  the  position  that  trick  or  knavery  in  the  sense  ^thaYtew  to 
qf  an  imposition  practised  upon  the  owners  by  themaster^  with  ^^^^^^  ^^ 
a  view  to  promote  his  own  benefit  at  their  eoqpense^  was  not  es-  their  ezpenae, 
aeatial  to  constitute  barratry  in  our  law :  but  that  any  wilful  to  bamtry? 
mei  of  known  criminality  or  gross  mahersaHon^  even  though 
not  intended  for  the  owner's  prgudice,  nay,  even  though  in- 
tended for  their  benefit,  woidd  yet,  if  in  fact  it  ^operated  to      *  820 
dmr  prejudice,  by  causing  the  loss  or  seizure  of  the  ship,  be 
barratry  in  the  master,  (e) 

{i)  Emeiigoo,  chap.  zii.  tecL  3.  vol.  i  ted  against  the  owner  by  the  maater  and 

p.  X&,  ed.  1827.  mariners.''    Nutt  v.  Boiudieu,  1  T.  Rep. 

(()  Per  liCNd  liaoBlleld  in  Valleio  v.  330.     '*  Whatever  is  bjr  the  maater  a 

Wheeler,  Cofwp.  154.  cktat,  a  fraudf  a  eoMmUngf  or  a  tridt^  ia 

(iQ  Tba,  in  the  eailieat  Englirii  caie  bairatry."     Yallejo  v.  Wheeler,  Cowp. 

en  Um  aobiect.  Knight  v,  Cambridge,  154.    MBairatry,"  aaya  Mr.  J.  Aaton^in 

a  Mood.  Sep.  231.  (ed.  1709,)  as  dted  bf  the  caie  last  cited,  *«  comprehends  eveiy 

I/oid  EOenbonmgh  m  8  EiuC,  139»  the  qwoiea  of  fraud,  knavery,  or  criminal 

eoort  conajdned/wwitrf  to  be  the  substao-  oondoct  in  the  master,  by  which  the  own- 

tial  matter  oonstitating  bairalry.  So  Chief  en  or  freighters  are  injured."    Ibid.  199. 

J.  Lee  said,  "To  make  banmtry  it  most  See  also  the  dicta  of  Mr.  J.  Willes,  in 

be  sfiBfhing  of  a  crimaal  nature."  Lockyer  v.  Offley,  1 T.  Rep.  292. 

fltammn  v.  Brown,  1173.     ■*  Barratry,**  (e)   Eaile  v.  Rowcroft,  8  East,  120. 

asid  Lord  Mansfield,  "most  paitake  of  Heymane.  Parish, 2 Camp.  149. 
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• 

LoflBbybana-       His  lordship,  ill,  the  case  now  referred  to,  after   stating 

— that  "  a  fraudulent  breach  of  duty  by  the  master  in  respect  of 

i^rSl^bo-  his  owners,  or,  in  other  words,  a  breach  of  duty  in  respect  of 
J^^^S^jjJit^]^  his  owners  with  a  criminal  intention  or  ex  maleficio  is  barratry ^^^ 
lays  it  down  that  it  is  equally  so  "  whether  the  act  of  the 
master  be  induced  by  raotiwes  of  advantage  to  himself  mal- 
ice to  Ihe  owners^  or  a  disregard  to  those  laws  which  it  was 
his  duty  to  obey^  and  which  (or  it  would  not  be  barratry')  his 
owners  relied  upon  his  observing.^^  ^ 

Adverting  to  the  doctrine  ^^  that,  if  the  conduct  of  the 
master,  though  criminal  in  respect  of  the  state,  were,  in  his 
opinion,  likely  to  advance  his  owner's  interest,  and  intended 
by  bim  to  do  so,  it  would  not  be  barratry." —  Lord.Ellen- 
borough  declared  he  could  not  assent  to  it ;  for  that  it  was 
not  for  the  master  to  judge  in  cases  not  entrusted  to  his  dis- 
cretion, or  to  suppose  that  he  was  not  breaking  the  trust 
reposed  in  him,  when  endeavoring  to  advance  the  interests 
of  his  owners  by  means  which  the  law  forbids,  and  which  his 
owners  also  must  be  taken  to  have  forbidden,  not  only  from 
what  ought  to  be,  and  therefore  must  be  presumed  to  have 
been,  their  sense  at  public  duty,  but  also  from  a  considera- 
tion  of  the  risk  and  loss  likely  to  ensue  from  the  use  of  such 
means.  (/) 
Any  ^ross  mai-  Upon  a  subsequent  occasion,  on  its  being  argued  before 
^^  in  his  Lord  EUenborougb  that  what  would  othwwise  have  been  a 
t^iJiSSS*  ^1®^'  ^®®®  °^  barratry,  was  not  so  because  there  did  not 
owneiSr  *^  appear  to  have  been  any  fraud  on  the  owners,  his  lordship 
said,  ^^  that  is  not  necessary.  It  has  been  solemnly  decided 
that  a  gross  malversation  by  the  captain  in  his  office  is 
barratrous."  (g)  ^ 

if)   See  Lord  Ellenborougii's  judg-    149,  where  the  reporter  refers  to  Earie  v. 
ment,  Earie  v.  Rowcrofl,  8  East,  139.  Rowcrofl  as  the  decision  alluded  to. 

(g)   In  ileyman  v.  Pariah,  2  Camp. 


^  See  Crousinat  v.  Ball,  4  Dallas,  294.  There  can  be  no  barratry  without  fraud  or 
crime.  Wiggin  o.  Amory,  14  Mass.  1.  So  held  in  this  case  where  there  was  a  devi- 
ation by  the  master^s  stopping  and  recapturing  and  manning  an  American  vessel,  in 
the  possession  of  the  British  as  prise.  See  also  Walden  v.  Fireman's  Ins.  Co.  12 
John.  12a 

*  See  Stone  v.  National  Ins.  Co.  19  Pick.  37,  per  Putnam,  J.  Barratry  «  may  be 
committed  against  the  owners  of  the  caigo^  as  w<dl  asagainst  theownsn  of  the  ahip." 
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Bttrretryy  then,  in  English  law,  may  be  said  to  comprehend  Loss  by  bun- 


try. 


not  only  every  medes  of  fraud  and  knavery  covmously  com*  ^^  . , 
miiied  ^by  ike  master  mik  ike  iniention  of  benefiting  Mmsdf  buntry. 
d  ike  expense  ofkis  owners^  but  every  wilful  act  on  his  part  of      *821 
ksumm  UkgaHliy^  gross  mahersaiienj  or  criminal  negligence j 
by  wkaiever  moHve  induced^  whereby  ike  owners  or  ike  charier* 
ers  of  ike  skip  (in  cases  where  ike  loiter  are  considered  owners 
pro  tempore)  are^  imfact^  dammfied.  {k)  ^ 

With  regard,  indeed,  to  Xhe  proof  of  criminal  irUeni  neccs-  J^^^fJJSd^^. 
aary  to  oonttitute  barratry  there  ia  an  obvious  distinction,  en  aeed  not  be 
arising  from  the  difierent  nature  of  the  acts  relied  upon  as  fheact  iloaibe 

DarrairoUS.  pj^  „  criminal- 

Where  the  act  of  alleged  barratry,  as  in  the  case  of  illegal  y^.y^y'gggj^ 
trading  with  the  enemy,  or  cutting  the  ship's  cable  so  as  to  isnotio. 
let  her  drift  on  the  rocks,  is  in  itself  manifestly  unlawful  or 
criminally  negligent,  no  proof  need  be  given,  in  order  to 
abow  the  act  liarratrousj  of  the  master's  having  acted  with  a 
fraudulent  intent  to  injure  his  owners;  nay,  even  if  it  can  be 
shown,  as  in  the  case  of  trading  with  the  enemy,  that  it  was 
done  with  a  view  to  the  owner's  benefit,  yet,  if  it  was  against, 
or  not  in  consequence  of,  his  instructions,  it  will  still  be  bar* 
tatry,* 

On  the  other  hand,  where  the  act  itself,  as  in  cases  of 
deviation,  is  not  thus,  on  the  face  o{  it,  crimmal  or  fraudu- 
lent, proof  most  be  given  (^  a  fraudulent  or  criminal  intent 
cm  the  part  of  the  master  either  secretly  to  benefit  himself,  or 
to  injure  his  owners,  before  such  an  act  can  be  adjudged  bar* 
nrtroua.  (t) ' 

(A)  The  teiseft  and  (perhaps)  beet  defi-    tbat  h  is  **  am  ad  qf  wrong  done  fty  the 
■ilioii  of  bairatiy  is  that  given  by  Lord    master  ^gvtjwt  the  ekip  andgoodi." 
Haffdwicke  in  Lewen  e.  Saasso  (Poetble-       (•)  See  the  oonduding  observations  of 
I  DicL  177,  tiL  Assuranoe,)  via.    Lord  EUenboroogh  in  Eaiie  v.  Boworoft, 

8£ast,iaO. 

And  it  may  be  oommitted  by  the  master  in  respect  to  the  caigo,  though  the 
of  the  cargo  ■  at  the  same  time  owner  of  the  ship,  and  thoogh  the  master  is 
nlBOsapercaigo  or  ooosignee  for  the  voyage.    Cook  e.  Com.  Ins.  Ca  11  John.  40. 

>  See  Patapsco  Ins.  Co.  e.  Couher,  3  Peters,  (8.  C.)  222.  Mr.  Chancellor  Kent 
deiacs  barratry  as  **  frandalent  conduct  on  the  part  of  the  master,  in  his  cliaracter  of 
masirr,  or  of  the  marinen,  to  the  injury  of  the  owner  of  the  ship  or  cargo,  and  with- 
ont  hii  consent ;  and  it  includes  every  breach  of  trust  committed  with  dishonest  views. 
3  Kent^  (&h  ed.)  309.  See  Marcardier  v.  Cliesapeake  Ins.  Co.  8  Cianeh,  99 ;  Aroer. 
Im.  Co. «.  Dunham,  Id  WendeU,  0, 10, 11. 

•  See  jMSf,  822,  et  seq. 

s  See  Wiggin  v.  Amory,  14  Mass.  1 ;  M'Intyre  «.  Bowne,  1  Jdin.  229 ;  Hood  v. 
Kcsbitt,2DaUaa,  137;  a  G.  1  Yeates,  114;  Stewart «.  Ins.  Co.  1  Humph. 243. 
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Lon  by  bana-       It  must  also  be. carefully  borne  in  mind  that,  in  the  absence 

— j-^ —  of  fraud,  nothing  but  acts  of  known  criminality,  gross  mat 

from  the  igi^    versation,  or  negligence  so  gross  as  to  be  clearly  fraudulent 

takToTt^^p.  ^^^  criminal,  can  amount  to  barratry ;  ^  loss  arising  from  the 

^^'  ^aiTnot     ^<^^^<^^  or  incompetence  of  the  captain,  from  a  mistake  as 

kMses  by  barra-  to  the  meaning  of  his  instructions,  or  nnsapprehension  of  the 

acted  against     best  modc  of  carrying  them  into  effect,  can  never  amount  to 

h»bctterjadg-  m\^YTBtrj.     The  master,  in  fact,  before  he  can  be  proved  to 

822  *      have  acted  barratrously,  must  be  shown  to  have  aciedagmnst 

his  better  judgment ;  if  he  merely  acted  ap  to  the  best  of  his 

judgment,  however  bad,  this  is  not  barratrj^  {j)  ^ 

Thus,  where  the  captain  of  a  sea-damaged  ship,  before  ear* 

vey,  broke  up  her  ceiling  and  end-bows  with  crow  bars,  and 

thereby  injured  her,  but  no  proof  was  given  of  his  baving 

been  actuated  by  any  criminal  intent  in  so  doing,  Lord  Ellen* 

borough  said  —  "  To  constitute  barratry,  which  is  a  crime,  the 

captain  must  be  proved  to  have  acted  against  his  better  judg^ 

ment;  as  the  case  stands  there  is  a  whole  ocean  between  yon 

and  barratry."  (k) 

No«5t cp^        Another  principle,  clearly  flowing  from  the  true  notion  of 

master  to  which  barratry  as  a  criminal  act  committed  l^  tho  mdzster  against  the 

oooi^og  par-  interest  of  the  owners  (whether  fraudulently  or  not,)  is,  that  na 

^'^  act  can  be  barratrous  to  which  the  owners  can  in  any  way  be 

shown  to  have  been  consenting  parties ;  for  na  man  can  take 

advantage  of  his  own  wrong,  (/)  ^ 

CaMsof  lofls         §  308.    Having  thus  indicated  the  leading  principles  by 
by  barratry.      which  to  determine  whether  a  loss  is  barratrous  or  not,  we 

will  proceed  to  examine  what  has  been  held  in  practice  to 

amount  to  barratry. 


(j)  Phyn  V.  Royal  Exch.  Am,  Ccmp.  7  (k)  Per  Lord  Ellenborough  in  Todd  9. 

T.  Bep.  SOS,    Todd  9.  Ritchie,  1  Stark.  Ritchie,  1  Stark.  240. 

240.     Bottomley  v.  BoviU,  5  B.  &  Cr.  (/)  See  Stamma  9.  Brown,  3  Str.  1247. 
212. 


1  See  Wiggin  v.  Amory,  14  Mass.  1 ;  Walden  9.  Fireman's  Ina.  Ca  12  John.  128. 
It  is  not  an  act  of  barratry  for  a  crew  to  leave  a  ship  captured  and  hlieUed  as  prise,  if 
they  do  it  not  malo  ani«§o,    Messonier  v.  Union  Ins.  Co.  1  Nott  &  M*Cord,  1^. 

>  See  Patapsco  Ins.  Co.  v.  Coulter,  3  Peters,  (S.  C.)  222;.  Orim  v.  Phcsnix  Ins.  Co. 
13  John.  4S7 ;  ;nw<,<S23,  and  in  note. 

*  Wttid  9.  Wood,  13MaaB,  630. 
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In  the  earliest  case  on  the  subject  it  was  decided  that  sail-  Loss  by  barra- 
ing  out  of  port  without  paying  port  dues,  whereby  the  ship 


and  goods  were  subjected  to  forfeiture,  was  barratry  (m) :  so  pJn  wmmt 
sailing  out  of  port  without  leave,  in  breach  of  an  embargo^  in  SSS^o,^ 
consequence  of  which  the  owners  afterwards  sustamed  a  loss,  **"w?L2^  *" 
in  respect  of  seamen's  wages  and  provisions,  by  the  detention 
of  the  ship,  was  ruled  by  Mr.  J.  Buller  at  Nisi  Prius,  and  not 
denied  by  the  full  court,  to  be  barratry,  (n) 

*So  the  wilfid  and  intentional  breach  of  a  blockade,  by  the       *  833 
master's  saiUng  towards,  into,  or  out  of  a  blockaded  port,  Jy^Js^^ 
without  the  knowledge  or  consent  of  the  owners,  though  it 
may  be  with  a  view  to  their  benefit,  is  barratry.^ 

Thus,  where  the  master  of  a  ship  which  had  sailed  from 
Hamburgh  for  a  port  in  England,  wilfully  and  without  the 
knowledge  or  consent  of  the  owners,  shaped  his  course  for  a 
blockaded  port  in  Holland,  in  consequence  of  which  the  ship 
was  seized  and  condemned,  this  was  held  to  be  a  loss  by  bar- 
ratry, for  which  the  underwriters  on  goods  were  liable,  (o) 

But  where  the  evidence  in  the  cause,  although  it  showed  ^"*i*  ™?*  ^ 

'  °  oieaiiy  shown 

that  the  captain  had  in  fact  violated  a  blockade,  in  conse-  tobewflfui. 
qoence  whereof  the  ship  had  been  seized  and  condemned, 
yet  was  quite  consistent  with  the  supposition  that  the  captain 
might  have  done  so  either  ignorantly  or  in  obedience  to  orders 
from  his  owners,  the  court  held  that  this  did  not  amount  to 
proof  of  barratry,  (p) 

In  fact,  breach  of  blockade  is  only  barratry  ifa  the  master 
when  committed  by  him  wilfully  and  knowingly,  and  without 
the  consent,  though  possibly  with  a  view  to  the  interest,  of 
bis  owners.  If  broken  by  his  own  ignorance  or  ^is  owner's 
directions,  it  is  no  barratry.^ 


(m)  Knigfat  v.  Cmmbridge,  as  cited  by  (9)  GoldBdunidt  v,  Whitmoro,  3  Tkunt 

C.  J.  Lee  m  Stamma  v.  Brown,  2  Str.  906. 

1174,  and  by  Lord  EDenborough  in  Earie  (p)  Everth  «.  Hannam,  6  Tbont.  975. 

9.  BowcroA,  8  East,  135, 136.  3  Manh.  72,  S.  C.    The  American  au- 

(m)  Boberaton  v.  Ewer,  1  T.  Rep.  127,  thorities  are  collected  by  Mr  PluUipa  (vol. 

ciied  by  Lord  Oenbofoogli  m  Ekrie  9.  i.  pp.  609-611):  they  do  not  appearquite 

MawcKtCiy  8  Eait,  139.  oonaiitent,  either  with  one  another  or  our 

own  law. 


>  See  Richaidson  v.  Maine  F.  dE  M.  Ins.  Go.  6  Mass.  102 ;  Calhoun  v.  Ins.  Ck>.  of 

1  Bimiey,  321 ;  Vbae  v.  UnJon  Ins.  Co.  2  John.  Gas.  187.  - 
'  In  Dedcier  v.  Delawaie  Int.  Co.  2  Wash.  C.  G.  61,  Mr.  Justioe  Washington  said, 
—"that  d  tfao  e^tain  ignonally  oooumt  «  braaoh  of  falodcide,  or  iriolate  sonM 
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Loflsby  barrap 
try: 

Aoflistanoe  to 
right  of  search, 
or  attempt  at 
rescue,  is  bar- 
ratry in  the 
United  Sutee. 

824» 

niesal  trading 
witnoat  instrac- 
tioDB  fiom  the 
-owneia,  though 
with  a  view  to 
their  benefit,  is 
barratry. 

Earie  v.  Row- 

crofLSEast, 

126. 


It  ■  barratry 
in  the  captain 
of  a  merchant 
ship^  though 
furnished  for  a 
particular  pur> 
pose  with  let^ ' 
vam  of  marque, 
to  eruite,  if  ao 
doing  be  con- 
trary to  the  ap- 
parent intenUon 
and  tnconsistettt 
with  the  in- 
structions of  his 
owners. 
Moss  V.  Byrom, 
6  T.  Rep.  379. 


It  has  been  held  in  the  United  States,  and  apparently  on 
good  grounds,  that  the  loss  of  a  neutral  vessel,  consequent 
either  upon  a  wilful  resistance  of  the  right  of  search,  or  an 
attempt  to  rescue  her  when  rightfuUy  detained  and  sent  in 
for  examination  by  a  belligerent  cruiser,  is  a  loss  by  bar- 
ratry, {q)  1 

Illegal  trading,  in  consequence  of  which  the  vessel  is 
seized  and  condemned,  if  knowingly  carried  on  by  the  cap- 
*tain.  without  the  directions,  though  principally  with  a  view 
to  the  benefit,  of  his  owners,  is  an  act  of  barratry. 

In  the  year  1804,  while  England  was  at  war  with  Holland, 
then  virtually  forming  part  of  the  French  empire,  an  English 
ship  was  insured  for  a  slaving  voyage  from  Liverpool  to  the 
African  coast,  there  to  stay  and  trade,  and  proceed  thence  to 
a  port  of  sale  in  the  West  Indies.  The  captain,  who  was 
furnished  with  letters  of  marque  against  the  French  and 
Duichj  and  who  was  also  supercargo  as  well  as  master,  and 
entitled,  besides  his  regular  pay,  to  commissions  on  his  pwr* 
chases^  being  on  the  African  coast,  and  not  finding  a  good 
market  in  the  British  settlements  there,  put  into  D'Elmina,  a 
Dutch  fort  on  that  coast,  where  he  knew  it  was  iUegal  for  him 
to  enter,  and  there  exchanged  his  cargo,  consisting,  amongst 
other  things,  of  muskets  and  warlike  stores,  for  slaves.  He 
bad  no  instructions  from  his  owners  to  go  in  there,  but  his 
object  in  so  doing  was  to  complete  his  cargo  as  cheaply  and 
expeditiously  as  he  could. 

Li  consequence  of  this  act  his  vessel  was  seized  by  a  British 
cruiser,  and  condemned. 

Lord  Ellenborough,  upon  the  principles  already  stated,  held 
this  to  be  a  loss  by  barratry,  (r) 

Upon  the  same  principle  it  has  been  held  to  be  barratry  in 
the  captain  of  a  merchant  ship  to  crtdse  contrary  to  the  appa- 
rent intention,  and  inconsistently  with  the  instructions,  of  his 
owners. 

(q)  t  DoBderor  v.  Delawaie  Ins.  Comp.  Hall's  Law  Joom.  fiSff.  >    Cited  1  Pfail- 

2  Wash.  C.  C.  Bep.  61.    t  WiDoocks  v.  Ups,  Ins.  611, 612.    In  the  case  last  cited 

Union  Ins.  Comp.  2  Binney,  579.  ^  Brown  there  was  a  warranty  of  neutrality. 

9.  Union  Ins.  Co.  of  New  London,  6  (r)  Earie  v,  Rowcroft,  8  Easft,  126. 


foreign  ordinance,  the  illegality  of  the  act  will  not  make  it  barratry. '*    See  also  7ose 
9.  Union  Ins.  Co.  2  John.  Cas.  187 ;  Orim  v.  Phcuiix  Ins.  Co.  13  John.  451. 
^  SeeBobiaaonp.  Ji»es,8Matik536;  Biowa  «.  Unioa  Ini.  Go.  5  Day,  L 
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The  owners  of  a  ship  chartered  for  a  voyage  from  Liver-  liOis  by  bvn* 

pool  to  the  West  Indies  and  baok^  fiirnished  ^er  with  letters  — ^ 

of  marque  for  the  homeward  voyage,  merely  for  the  purpose 
of  inducing  seamen  to  ship^  and  vnthoui  any  intention  that  the 
vessel  should  in  fact  cruise  ;  and  aooordingly  the  clearances 
requisite  by  statute  to  authorize  the  ship  to  cruise  were  not 
taken  out.  Their  instructions  to  the  captain  were  to  proceed 
from  the  West  Indies  to  Liverpool  with  aU  expedition^  no  men- 
tioa  being  made  of  the  letters  of  marque. 

The  captain,  however,  after  getting  out  to  sea,  with  the  . 
^consent  of  the  major  part  of  the  crew,  commenced  cruising,       *  825 
and  having  plundered  one  American  vessel,  after  some  days 
look  another,  which  he  carried  into  Bermuda,  where  his  own 
vessel  was  driven  ashore  in  a  storm,  and  the  cargo  lost. 

The  court  held  that  this  cicUising,  though  possibly  done 
with  a  view  to  benefit  the  owners,  yet,  being  in  fact  a  breach 
of  his  duty  to  them  and  resulting  to  their  prejudice,  was  an 
act  of  barratry,  {s)  ^ 

Smuggling  on  the  voyage,  in  fraud  of  and  without  the  smuggimg  on 
consent  of  the  owners  is  barratry.    And  the  owners  may  ^thout"t& 
recover  against  the  underwriters  in  respect  of  a  forfeiture  P^^y  *^*bar- 
of  the  ship  incurred  by  the  captain's  fraudulently  taking?  ntiy,  for  which 

111  ii.«i.  1  •     they  may  recxiv- 

amuggled  goods  on  board  without  their  consent,  even  though  er  under  a  poU- 
the  ship  is  only  insured  by  the  policy  <<  on  any  lawful  trade  ;  "  ^\^^^^ 

sured  *^  on 


lawftdtrad$,* 
(«)  Moss  o.  Byrom,  6  T.  Rep.  379.  Havelock  v. 

Hancill,  3  T. 
Rep.  227. 


1  Wiggin  V.  Amory,  14  Man.  l,  somewhat  resembles  the  case  of  Moss  v.  Byrom. 
In  Wiggio  9.  Amory,  lije  captain  took  a  letter  of  marquei  with  an  undentandiog,  that 
be  was  to  use  it  only  for  defence.  He  met  with  a  veusel  on  the  voyage,  which  was 
found  to  tie  an  American  vessel  lately  captured  by  the  British^  and  which,  having  but 
btde  foive  on  board,  sorrendered  to  faim  without  resistance.  He  stopped  between 
two  and  three  hours  to  take  possession  of  the  prize,  and  put  a  pri2e-crew.on  board  of 
it.  Tliis  was  held  to  be  a  deviation  such  as  to  discbarge  the  underwriters  on  that 
gioond.  But  the  question  arose  whether  the  facts  made  out  a  case  of  barratry. 
The  court  remarking  on  the  case  of  Moss  v.  Byrom,  said,  *'  if  that  case  stood  alone,  it 
would  go  far  to  support  the  claim  of  the  assured  on  that  ground."  But  upon  com- 
paring the  case  of  Moss  v.  Byrum  with  cases  afterwards  decided,  and  especially  with 
that  of  Pbyn  v.  Boyal  Exch.  Ass.  Co.  cited  post,  897,  the  inference  could  hardly  JM 
svoided  that  the  circumstances  of  the  ^rmer  case  were  considered  to  afford  an  impu- 
tation of  crime  or  fraud  against  the  master,  in  which  it  was  distinguished  from  Wig* 
gm  9,  Amory.  In  this  latter  case  the  court  regarded  the  conduct  of  the  captain  to  be 
ntber  a  mistake  of  his  duty,  than  any  gross  malversation,  as  be  acted  by  the  advice 
cf  the  supercargo,  and  also  of  the  owner  of  a  pan  of  the  cargo,  who  was  on  board; 
nnd  cbey  held  the  caee  not  to  be  one  of  bamtry.  See  also  Wiggin  «  Boardman,  14 
12. 

VOL.  IL  8 
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Loss  by  bam-    for  these  words,  **  lawful  trade,"  mean  the  trade  in  which  the 
■^ ship  is  employed  by  her  owners^  and  not  any  unlawful  com- 
merce in  which  the  captain  may  barratrously  engage,  without 
their  concurrence.  (/)  ^ 
AUtifr,  if  the  B„t  althous^h  the  owner  may  not  have  directly  connived  at 

Qi¥Der  b&v6  ^  ''  '  y 

been  grossly      the  Smuggling,  yet,  if,  by  his  gross  negligence,  acts  of  smug- 
^^Ing  the     gling  have  been  repeatedly  committed  by  the  mariners,  after 
FbI)n^«°^ole,    warning,  and  within  a  very  short  interval,  he  shall  not  reco- 
icampb.  434.    y^y  {qj  ij^g  jQgg  occasioned  by  these  their  barratrous  acts. 
Thus,  where  a  ship  had  three  times  been  seized  after  three 
successive  trips,  for  three  distinct  acts  of  smuggling  by  the 
crew,  the  owner  was  not  allowed  to  recover,  under  a  count 
for  barratry,  for  the  average  loss  occasioned  by  the  expenses 
to  which  he  had  been  put  in  procuring  restitution,  and  repair- 
ing damage  incurred  while  the  ship  was  the  third  time  under 
*  seizure.  (i«) 

Mutinously  car-  Of  course,  if  the  ship  is  violently  carried  out  of  her  course, 
^?of  her  ''^  and  fraudulently  run  away  with  by  the  captain  and  crew,  this 
pMS^runmng  ^  ^  ^'^^^  ^^®  ^'  barratry,  and  in  such  case  the  act  of  barra- 
her  ashore,  is     w  eommcnccs  from  the  moment  the  ship  is  so  carried  out  of 

barratrv;  or  -^  » 

fraudulently         her  COUTSC.  («) 

to  be^condemn-  *Purposely  running  the  ship  on  shore,  without  justifying 
^  *a9^*  necessity,  is  a  clear  case  of  barratry  in  the  captain,  (t^)  And 
so  is  fraudulently  procuring  the  ship  to  be  condemned  and 
sold  :  but  in  such  case  the  act  of  barratry  (as  a  '^  cause  ofaC' 
iion^^  under  the  statute  of  limitations,)  dates,  not  from  the 
period  at  which  the  master  abandoned  the  voyage,  or  even 
from  the  coTuiemnaiion  of  the  ship,  but  from  the  completion 
of  the  transaction  by  her  delivery  and  sale,  (x) 

Caaes  in  which      ^309.  In  the  instances  just  mentioned,  the  acts  of  the 

the  misconduct  ^   ,  •i>^t  ••i-irii.  ji_* 

of  the  master,  captam  Were  manifestly  crimmal  and  fraudulent ;  and,  being 
fraufuientin  ^o  the  prejudice  of  the  owners,  and  in  breach  of  his  duty  to 
Sabeenheld^*  them,  clearly  amounted  to  barratry. 

bairatioua. 

{t)  Havelock  v.  Hancill,  3  T.  Rep.  227.    349.    Dixon  a.  Beid,  5B.6c  Aid.  597.    1 

(«)  Pipon  V.  Cole,  1  Camp.  434.  D.  dc  Ryl.  207. 

(»)  Falkner  v,  Ritchie,  2  Maule  &  Sel.        (w)  Scares  v.  Thornton,  7  Taunt  027. 

990.     Brown  v.  Smith,  1  Dow's  P.  C.    1  Moore,  373,  S.  C. 

(an)  Hibbeit  v.  Martin,  1  Camp.  538. 

« 

I  S.  P.  American  Ins.  Co.  v,  Dunham,  15  Wendell,  9 ;  Suddey  v,  DelafieM,  3 
Cainea,222;  Wilcockso.  Union  Ins.  Co.  2  Binney,  579. 
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But  there  is  also  no  doubt  that  the  misconduct  of  the  mas-  Loss  by  bump 

ter  may  be  so  gross  and  culpable  as  to  amount  to  criminality ;  — 

and  in  such  case,  if  the  owners  be  damnified  by  it,  it  will  be 
barratrous,  though  unfux;ompanied  by  fraud  in  the  ordinary 
sense  of  that  term. 

Thus,  where  the  pilot  swore  that  the  captain,  who  had  be-  ^"V^fir  ship's 

'  cable  contrary 

fore  refused  to  sail  when  the  wind  was  fair,  persisted  in  doing  to  thedirectioof 
so,  contrary  to  his  directions,  when  it  was  unfavorable ;  and  wbei«^abo 
still  disregarding  the  pilot's  instructions,  cut  the  cable,  so  that  ^^^  ^ 
the  ship  drifted  on  the  rocks ;  Lord  EUenborough  held  that  g^nr- 
this,  if  true,  would  amount  to  barratry  in  the  captain  though  Parub, 
there  was  no  fraud,  it  being  a  gross  malversaiion  by  the  cap-      ^^ 
lain  in  his  office,  (y) 

There  are  oases  in  which  to  do  nothing  may  be  as  criminal  Nonfeasance 
and  mischievous  as  any*  positive  acts.    In  such  cases  there  ^!^"Lm!rant°^ 
aeems  little  doubt  that  the  wilful  non-feasance  of  the  master,  ^  ^xumtry- 
if  productive  of  mischief  to  the  owner,  would  be  barratrous. 

Thus,  if  a  master  sees  another  in  the  act  of  scuttling  or^ 
firing  the  ship,  and  will  not  rise  from  his  berth  to  prevent  it, 
be  is  prima  faciei  chargeable  with  barratry  :  for,  though  a 
^4nere  non-feasance,  it  is  a  breach  of  trust,  a  fault,  an  act  ctf       «  827 
infidelity  to  his  owners,  (z) 

But  short  of  this  crirmnai  degree  of  negligence,  no  loss  oc- 
casioned by  the  mere  ignorance,  incompetence,  and  careless- 
ness of  the  master,  can  constitute  an  act  of  barratry. 

Thus,  a  deviation  from  the  lawful  course  of  the  voyage, 
though  intentional  or  the  result  of  gross  ignorance,  will  not 
amount  to  barratry.  ^'  Unless  accompanied  uriih  fraud  or 
crime  no  case  of  deviation  unll  fall  within  the  (rue  definition  of 
barrairy:'  (a)  ^ 

Thus,  where  a  captain,  whose  instructions  were  to  proceed  But  deviation 
immediateiy  from  London  to  Jamaica^  having  been  carried  by  n'omn^^pan 
currents  out  of  his  reckoning,  and  finding  himself  at  a  point  o'^'^m^l' 
between  the  Grand  Canary  and  Teneriffe,  whence  his  direct  ^^y°  *'a«l^ 
course  to  Jamaica  was  south-west^  instead  of  taking  it,  bore  up  Comp.  7  T. 

Rep.  SOo, 

{f)  Heyman  v.  Pansb,  2  Camp.  149.       Conker,  3  Peten  (S.  C.)  Rep.  222,  cited 
(m)  Fer  Mr«  i.  Jdhnaon  in  the  Ameri-    1  Phillips  on  Ins.  613. 
can  cMe  of  t  Patapasoo  Ins.  Comp.  v,       (a)  Per  Lord  EUenborough  in  Earle  v. 

RowcK>ft,8East,  139. 


Anttf  820,  and  cases  cited  in  boU  Jo  this  point. 
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LoM  hjr  bwrt-   norfA-fc^esf,  to  Santa  Graz,  which  was  then  m  sight,  where  his 


ship  was  laid  under  embargo,  and  condemned  as  priee,  the 
jury  having  found  that  this  was  a  deviation,  and  was  owing 
to  ignorance  or  something  else,  but  thai  it  was  not  JratuhUenij 
the  court  held  it  not  barratrous.     Mr.  J.  Lawrence  said,  ^*  that 
be  knew  of  no  case  in  which  it  is  said  that  the  act  of  the  cap* 
tain  is  barratrous  merely  because  it  is  against  the  interest  of 
the  owners :  it  must  be  done  with  a  crimifUil  intent;  the  jury 
here  having  negatived  fraud,  had  negatived  criminality  ;  there- 
fore this  was  not  a  barratrous  deviation/'  (b) 
Mistake  aa  to         The  cdDtain  of  a  convict  ship  sailed  from  London  for  Sid- 
Mfling  instrac-    ncy,  with  ordcrs,  after  discharging  his  convicts  there,  to  pro- 
qoenM  wben^f  cced  thence  for  South  America,  taking  New  Zealand  on  hk 
w  umiuthoriaed  ^^7  >  ^^^^  ti™^  ^ftcr  be  had  arrived  in  Sidney,  and  after  he 
voy^  is  not    made  all  his  arrangements  for  sailing  thence  to  New  Zealand, 
Bottomiey  ».      hc  received  fresh  instructions  from  his  owners,  directing  him 
Cr.  210.  to  proceed  at  once  from  Sidney  to  the  East  *^lndies ;  under 

828  these  circumstances  the  captain  resolved,  contrary  to  the  let- 

ter of  his  last  instructions,  to  make  his  voyage  to  New  Zea- 
land and  back,  before  prosecuting  that  from  Sidney  to  the 
East  Indies :  he  sailed  accordingly,  and  the  ship  was  lost  on 
her  return  from  New  Zealand  :  it  Was  contended  at  the  trial 
that  this  was  barratry  in  the  captain,  but  Lord  Tenterden  told 
the  jury,  that  *<  barratry  meant  an  act  of  the  master  in  fraud 
of  his  duly  to  his  owners  ; ''  and  that  a  mere  mistake  or  mis- 
apprehension by  the  captain  as  to  the  meaning  of  his  sailing 
instructions,  or  as  to  the  best  means  of  carrying  them  into 
effect,  could  not  amount  to  barratry,  (c) 
ARt§r^  where  Where,  ou  the  other  hand,  the  captain  deviates  from  the 
in  fraud  of  his    proper  coursc  of  the  voyage  in  fraud  of  his  duty  to  his  owners^ 


o^ra<»,^d  ^^  f^  A^  ^'^'^  private  purposes  unknown  to  tkem^  this  is  an 
12^^^"^  ^  act  of  barratry  from  the  moment  the  ship  is  carried  out  of  her 
Vaiiejo  V,         course. 

Wheeler 

Cowp.  lia  Thus,  where  the  captain  of  a  ship  insured  from  London  to 

Seville,  sailed  for  Guernsey,  out  of  the  course  of  the  voyage, 
to  take  in  branidy  and  wine  on  a  smuggling  adventure  of  his 
owny  unknown  to  the  charterer  (who  was  owner  pro  hac 

{6)  Pyn  9.  Royal  Exch.  Comp.  7  T.        (c)   Bottomley  v.  Bovill,  5  B.  &  Cr. 
Bi^.  905.    N.  B.  From  this  ease  itis  ob-    2ML 
vioQS  thatji'aud,  in  speaking  of  barratry, 
means  the  «>r"g  thing  as  erit 
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■ 

Tice,)  and  the  night  after  sailing  sprung  a  leak,  which  com*  LoMbsrbun- 
pelled  him  to  put  back,  and  ultimately  to  abandon  the  voy-  — 


age ;  this  was  held  by  Lord  Mansfield  to  be  a  clear  case  of 
barratry,  (d) 

Even  dropping  anchor  and  going  ashore  in  a  boat  to  find  Even  dropping 
a  market  ibr  his  own  private  adventure  of  negroes  on  board,  ^ubore m^ 
was  held  by  Lord  Kenyon  to  be  barratry  in  the  captain,  com*  ^d  fo^^uTo^ 
mencing  from  the  moment  of  his  first  going  out  of  his  course  j^^bi^uy^^^ 

for  that  purpose,  (e)  Boss  v.  Hunter, 

Unreasonable  delay,  generally,  as  we  have  already  seen,       '   ^' 
discharges  the  underwriter,  as  a  variation  of  the  risk  :  but  lawful  put^ 
where  this  delay  is  employed  by  the  captain  for  the  purpose  Sf  oviqien[^i8 
of  committing  an  act  of  barratry  (as  by  an  elaborate  forgery  ^^^'^^ 
of  all  the  ship's  documents,  &c.,)  then  the  detention  is  part  o  m^^v  ^o^ 
of  the  barratry  far  which  the  underwriters  are  liable,  and 
*not  a  deviation  by  which  they  are  excused.  (/)     '^  Criminal       *829 
delay/'  in  fact,  as  expressed  by  Mr.  Justice  Park,  '^  is  a  bar- 
ratrous act"  (jg) 

Detention  of  the  ship  and  consequent  expense  owing  to  an 
incorrectness  in  her  manifest,  is  not  a  loss  by  barratry,  unless 
clear  proof  be  given  that  the  incorrectness  was  wilful.  (A) 

If  the  captain  is  compelled,  by  the  mutinous  violence  of  the  '^^^j,^  '^^'^ 
crew,  to  deviate  from  his  course,  though  in  the  teeth  of  ex-  tinous  violence 

,  I  .        .11        •  I        1  1         of  crew,  is  bar- 

press  instructions  to  the  contrary,  this  will  neither  be  such  a  ntiy  of  the 

deviation  as  to  discharge  the  underwriters,  nor  will  it  be  ^of^tbe^ma 

"  barroJlry  of  the  maskr^^^  although,  as  it  seems,  it  would  be  ^''^^^  ^,0^. 

barratry  of  the  mariners,  (t)  ^?»  2  str. 

There  have  not  been  many  decisions  as  to  what  will  whatwflibe 

amount  to  barratry  by  ike  tnariners  ;  but  it  seemys  quite  clear,  ^^^^^^^ 

that  when  any  crime  or  fraud  attended  by  or  producing  the 

loss  or  destruction  of  the  ship  be  committed  by  the  mariners, 

onder  such  circumstances  of  violence  or  treachery,  iluU  it 

amid  not  have  been  prevented  by  the  prudence  or  vigilance  of 

m 

{d)  Vallcyo  v.  Wheeler,  Cowp.  143.  apon  by  Lord  MaMfield  in  Vailejo  v. 

a  C.  Lorn,  64d.  Wheeler,  Cowp.  154;  by  Lord  Alvuiley 

(«)  Ro«i  V.  Honter,  4  T.  fiep.  33.  in  the  case  of  De  Feise  9.  Stephensi  at 

(/)  BoKow  V.  Conon,  8  TaunL  664.  the  Cockpit,  as  cited  Marshall  on  Int. 

C^)  Ibid.  923.  note  (6) ;  and,  lastly,  by  Sir  Jamet 

(A)  Bradford  9.  Livy,  Ry.  ft  Hood.  331.  Manafield  in  Scott  v.  Tbompaon,  1  Boa. 

9  C.  41  P.  137.  '&  IbU.  N.  B.  186,  and  Park  on  Ins.  194. 

(0  See  the  case  of  Elton  v.  Brqgden,  8lh  cd.  • 

■■  reported  in  2Str.  1964,  and  oommented 

S» 


mas- 
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liOtB  by  benn.    the  owner,  arofihe  nuuter^  as  kh  agefit^  this  will  be  a  lote  by 
— barratrjr  of  the  mariners.^ 


If,  indeed,  the  criminal  or  fraudulent  conduct  of  the 
men  is  of  such  a  nature,  that  the  owner  or  master  might  with 
an  ordinary  exercise  of  force,  or  a  reasonable  degree  of  vigi- 
lance, have  preTcnted  it,  this  will  not  be  a  loss  by  barratry  of 
the  mariners,  as  we  have  seen  in  the  case  where  the  ship  was 
confiscated  for  repeated  acts  of  emugghmg  committed  by  the 
crew,  {j) 

Where,  on  the  other  hand,  the  orew  overpower  the  captain, 
or  constrain  him  to  Consent  to  their  proceedingB,  the  same 
890  *       fitcts  would  %e  barratry  in  them  as  in  the  master. 
j^»  well  ai-  •Thus,  where  four  of  the  mariners  conspired  with  sorae 

baiBtryoftbe  prisoners  of  war  on  board,  and  having  overpowered  the 
Soll^h'also       master  and  the  rest  of  the  crew,  ran  the  ship  ashore,  where 
Sie«of*wM^  she  was  captured ;  as  it  appeared  that  the  owners  and  master 
OQ  board  the      bad  not  been  guilty  of  any  gross  negligence  in  failing  pro* 
Touimin  9.        perly  to  secure  the  prisoners  on  board  ;  this  was  held  to  be  a 
Tauut^.       l^'Bs  by  the  barratry  of  the  mariners.  \jj)    And  the  judgment 
was  the  same  in  a  case  where  only  one  of  the  orew,  conspir- 
ing with  some  prisoners  of  war  on  board,  forced  the  cap* 
tain  and  the  rest  of  the  crew  ashore  and  ran  away  with  the 
ship,  {k) 

The  rule,  in  fact,  is,  that  where  the  cause  of  the  loss  is  a 
superior  force,  originating  with  the  crew,  the  underwriters  are 
liable  <'  as  for  barratry  by  the  mariners." 


Art.  2.   By  and  against  whom  Barratry  way  be  commuted'--^ 
of  Chneral  Oumers  and  Charterers^  or  Owners  fro  hoc  vice. 

No  act  can  be        ^310.  Having  thus  seen  what  acts  have  been  settled  by 
inm^orized^  the  course  of  English  jurisprudence  to  amount  to  barratry  on 

either  by  the 
general  ownen, 

tor  ine  voyage.       (yy)Toalmmp.And€noa,lTaimt2a7.    40. 
Tonknm  v.  Inglis,  1  Camp.  490. . 


>  The  stealiog  of  cargo  by  the  mariners,  (other  than  petty  thefts,)  is  barratry ;  and 
a  policy  of  insurance  on  the  mate*ft  adventure,  against  the  barratry  of  the  marinexs, 
covers  a  loss  by  the.  theft  of  the  mariners.  Stone  v.  National  ins.  Co.  19  Pick.  34. 
See  Hicks  v.  Fitaiounons,  1  Wash.  C.  C.  879. 
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the  part  of  the  master  and  mariners,  we  will  proceed  to  con-  Lo»  ^  bana- 
aider  by  and  against  whom  barratry  may  be  committed.  — ^ 

As  we  have  already  seen^  it  is  part  of  the  very  definition 
of  barratry^  that  it  is  an  act  done  by  the  masters  and  mariners 
in  fraud  of  their  duty  to  their  owners  ;  i.  e.  either  the  parties 
who  are  general  owners  of  the  ship^  or  the  freighters^  who, 
trader  the  terms  of  the  charter-party,  are  her  special  owners 
for  the  voyage.^ 

H^icci  from  the  very  terms  of  the  definition^  it  is  plain 
that  no  act  can  be  barratrous  which  is  sanctioned  or  author- 
bsed  by  those  who  are  either  the  absolute  owners'  of  the  ship, 
or  her  owners  for  the  voyage.  ^*  For,"  as  Lord  Mansfield 
says,  "  nothing  is  so  clear  as  that  no  man  can  complain  of 
^^Bn  act  to  which  he  himself  is  a  party."  (/)  And  in  another  *  831 
place  he  says,  ^*  Barratry  is  something  contrary  to  the  duty 
of  the  master  and  mariners— in  the  relation  in  which  they 
stand  to  the  owners  of  the  ship.  An  owner  cannot  commit  bar* 
ratry  :  he  may  make  himself  Uable  by  his  fraudulent  conduct 
to  the  owner  of  the  goods,  but  itot  as  for  barratry ;  and, 
besides,  barratry  cannot  be  committed  against  the  ovmerwith 
his  conseni.^^  (m)  * 

Upon  these  principles  it  has  been  decided  in  the  two  fol<* 
lowing  cases,  that  the  owner  of  the  goods  cannot  recover  as 
for^  loss  by  barratry  in  respect  of  any  act  of  the  master, 
however  criminal,  that  is  sanctioned  by  the  owner  of  the  ship. 

Stamma,  the  plaintiff,  shipped  goods  on  board  a  vessel,  Hence,  the 
which,  by  the  biU  of  lading,  was  to  sail  with  them  straight  goods  cannot 
from  Falmouth  to  Marseilles,  and  he  also  insured  them  for  l^^^y^barn- 
the  direct  voyage ;  learning  afterwards  that  the  ship  was  to  IlJJ^a^So.^^ 
touch  at  Genoa,  Leghorn,  and  Naples  before  putting  into  tionedbythe 
Marseilles,  he  protested  against  it ;  nevertheless,  the  ship,  by  ship. 
the  owner's  directions,  did  put  into  these  ports  first,  and  was  Bro'^^V'str. 
blown  np  by  a  Spanish  ship  on  her  way  back  to  Marseilles  ;  ^^^^  • 
the  plaintiff  claimed  to  recover  for  this  as  a  "  loss  by  bar* 
ratry ; ''  but  it  was  held  that  he  could  not  do  so,  as  the 

(0  Cowp^  IJKS.  (m)  Per  Lord  Mansfield  in  Nutt  v. 

Bonrdieu,  1 T.  Bep.  323. 


1  SeeStonev.  National  Inf.  Co.  19PM3lL34,dted  affte,  828,  in  Dole. 
>  Ward  «.  Wood,  13  Ifaa.  d3». 
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Loss  by  bar-      master  ia  what  he  had  done  had  acted  consistently  with  bi» 

'■ duty  to  his  owners^  and  with  their  privity,  (n) 

dStt  T T*^Se        '^^^  master  of  a  French  ship,  at  ike  instiffotion  mid  by  the 
32a'     '         direction  of  his  owner j  who  sailed  on  board,  fraudulently 
signed  false  biUs  of  lading,  by  which  he  made  goods,  that 
had  been  originally  consigned  to  another  firm,  deliverable  to 
the  house  of  which  his  owner  was  a  partner,  and  the  goods 
under  these  fake  biUs  of  lading  were  delivered  to  bis  owner's 
firm,  and  never  paid  for ;  the  shipper  of  the  goods  sought  to 
recover  their  value  under  a  count  alleging  a  loss  by  barratry, 
but  Lord  Mansfield,  on  the  principles  above  laid  down,  held 
that  he  clearly  could  not  do  so,  saying, ''  that  to  prevent  this 
832*      *would  be  entirely  repugnant  to  every  definition  which  had 
ever  been  laid  down  in  an  English  court  of  justice."  (nn) 
ha^^"c?«rte^      Upon  the  same  principle  Lord  Ellenborough  held,  that  the 
ed  her  for  the     owncr  of  a  ship,  who  had  chartered  her  for  the  voyage,  could 
recover  u  for  a  not  recover  under  a  count  for  barratry  for  a  loss  occasioned 
jj"j^jj^j^^  by  an  illegal  act  of  the  charterer's  agent,  which, />er  sCy  would 
SS?c^!rtew»«    ^^^^  amounted  to  barratry.     HobbSy  the  general  owner  of  a 
apnta.  ship,  chartered  her  for  the  voyage  to  Woodman^  who  cove- 

nam,  3  Campb^  uauted  to  pay  Hobbs  3600Z.  in  case  of  loss  ;  VToodman  ad- 
dressed the  ship  to  Kendal^  whose  orders  he  desired  the  cap- 
tain implicitly  to  obey  :  the  captain,  in  compliance  wjth  this 
direction,  took  in  smuggled  goods  sent  on  board  by  KeUaly 
for  which  the  ship  was  seized  and  condemned. 

Lord  Ellenborough  held^  that  Hobbs  could  not  recover  as 
for  a  loss  by  barratry,  the  loss  being  by  construction  imputa- 
ble to  himself,  (o) 
Micipieof  "If  I  give  the  dominion  of  my  ship  to  a  charterer,"  said 

his  lordship,  ''  his  acts  are  my  acts :  and  in  this  case  Kendal^ 
whose  orders  the  master  implicitly  obeyed,  according  to  his 
instructions,  was,  in  point  of  law,  the  agent  of  the  plaintiff. 
Therefore  the  loss  arose  from  following  bis  own  orders,  and 
there  is  no  pretence  for  imputing  it  to  barratry."  {p) 


(n)  Stamma  9.  Brown,  2  Str.  1178.  of  Boa1flowerv.Wilmeri8cited,m 

See  the  remarka  of  Lord  EUenborough,  the  point  decided  waa,  that  the  owner 

8  East,  135^  136.  may  recover  for  an  act  of  barratry  com- 

{nn)  Null  V.  Boardietii  1 T.  Rep.  323.  milted  by  the  master  with  the  privity  of 

(0)  Hobbs  V    Hannam,  3  Camp.  93.  the  freighter ;  but  the  distiaction  between 

Bat  see  Boatflower  v.   Wibner,  Selw.  these  two  cases,  supposing  both  can  be 

N.  Pr.  976.  9th  ed.  supported,  must  depend  on  the  terms  of 

{p)  Hobbs  9.  Hannam,  3  Camp.  94.  the  respective  charter-parties,  which  m 

In  Selw.  N.  Pr.  976.  9th  ed.  |dS.  a  case  not  given  in  either. 
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Upon  the  same  principle  it  is  clear  that  barratry  cannot  be  Loss  by  bana- 


(*oramitted  by  a  master  who  is  owner  or  part  owner  of  the 


try. 


Barratry  can- 
not beoom- 


If,  however,  there  be  any  question  whether  he  is  owner  or  mMter  who  m 
not,  it  lies  upon  the  underwriters  to  show  that  he  is  so  :  ^  it  is  P«*^*^  ^  **^ 

^  r  owner  or  part 

sufficient  for  the  assured  to  have  made  out  an  act  primd  owner  of  tbe 
facie  barratrous ;  and  if  the  underwriter  insists  on  it  as  a  r£  v.  Hunter, 
•defence  that  the  master  was  also  owner  or  general  freighter,  ^  '^'^^^ 
it  is  incumbent  on  him  to  prove  that  he  was  so.  {q) 

Where  the  captain  was  general  owner  of  the  ship  which  he  Lewin  v. 
bad  bottomried  and  mortgaged,  but  of  which  he  still  had  the  p^^u^ waiters 
control  and  navigatianj  Lord  Hardwicke  held  that  he  could  ^**^-  ^^''* 
not  commtt  barratry,  so  as  to  give  the  assured  on  goods  a 
claim  against  his  underwriters  as  for  a  loss  by  barratry,  (r) 

80,  where  the  master  had  given  his  promissory  note  for  Master  having 
the  amount  of  the  purchase  money  of  a  vessel,  which  was  esTS^BhipTaln- 
indorsed  by  another  person,  to  whom  the  bill  of  sale  was  ^jtownnutbap- 
made  out,  and  in  whose  name  the  ship  was  registered,  as  a  Umted  Sutes. 
collateral  security,  it  vras  held  in  the  United  States  that  the 
master,  under  these  circumstances,  having  an  equitable  in' 
ierest  in  the  shipj  could  not  commit  barratry,  {s) ' 

The  fact  that  th^  captain  is  also  supercargo^  or  consignee  Bat  barratry 
of  the  goods,  will  not  prevent  the  oumer  of  the  ship  from  re-  SSLd^bycap- 
covering  for  loss  occasioned  for  his  barratrous  acts,  done  in  ^*»°»  though 

^  supercargo  of 

fraud  of  his  duty  as  master  (t) ;  nor  will  the  oumer  of  the  consignee  of 
goods  be  prevented,  on  the  same  ground,  from  recovering      ^^^^^^^' 
tot  such  acts ;  for  they  are  not  committed  by  the  captain  in 
his  character  of  consignee,  or  supercargo,  but  in  his  character 
of  master  of  the  vessel ;  a  character  which  he  cannot  lay  aside 
tmtil  the  entire  completion  of  the  risk.''  (u) 

{q)  Besi  9.  Hnnter,  4  T.  Rep.  33.  («)  Emerigoni  chap.  zi.  sect.  3.  torn.  i. 

(r)  Lewin  v.  SoaaMi,  Poallethwaite's  p.  370.  ed.  1887;  and  see  the  Americaa 

Did.  art.  AMurance,  p.  147.  cases,  t  Kendrick  v,  Delafield,  2  CaineS) 

{»)  t  Barry  v.  Louisiana  Ins.  Comp.  11  67.    t  Cook  v.  Commercial  Ins.  Comp. 

Maitni's  N.  S.  630,  cited  1  Phillipe  Ins.  11  John.  Rep.  40,  cited  1  PhiUips  on  Ins. 

•1&  614, 61S.    See  also  Boulay-PMy,  torn.  iv. 

(I)  Eaile  9.  Rowcfoft,  8  East,  126.  p.  76.  ed.  182& 


1  Ifarcardier  v.  Chesapeake  Ins.  Co.  8  Cranch,  30. 

•  dleinbaek  a.  Ogden,  3  Caines,  1 ;  ITIntyre  9.  Bowne,  1  John.  890. 

*  The  hirer  of  a  vessel  for  a  term  of  time,  even  by  parol,  is  so  far  the  owner  that  ha 
ooaunit  barratry.    Taggard'v.  Loring,  16  Ifass.  336. 
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Lottbybarrap        ^  311,  Barratry,  as  we    have  seen,  is  an  act  prejudicial 

:=— —  either  to  the  general  owners  of  the  ship,  or  to  the  charterers, 

teren  to  be  when,  Under  the  terms  of  the  charter-party,  the  latter  acquire 
ovmera'ia  reia-  such  an  interest  in,  or  control  over,  the  ship  as  to  make 
^^tobarra-      them  owners  in  relation  to  the  master  and  mariners  for  the 

voyage. 
This  depends         The  question  when  charterers  can  be  considered  owners  in 

on  tbe  coDsUtio-  ^  , 

tion  of  tbe  char-  ^relation  to  barratry,  depends  mainly  upon  the  true  construc- 
'^^S^*       tion  and  effect  of  the  whole  of  the  charter-party,  and  cannot 
be  determined  by  any  general  rules. 
Threefold  divia-      Charter-parties,  as  far  as  relates  to  the  dominion  they  confer 

ion  of  charter-  *^  ■' 

parties,  as  re-     over  the  ship  upon  the  charterer,  are  of  three  kinds : 
Sl^they  1-  Either  the  contract  is  locatio  operis  vehsndarum  merdum 

^2J|S,^.  — a  mere  covenant  to  carry  the  charterer's  goods  in  the 
owner's  ship  either  at  a  gross  sum,  or  so  much  per  ton,  &c. : 
or,  2.  It  is  locatio  navis  et  operarum  magistri — a  letting  of  the 
ship  in  a  state  fit  for  the  purposes  of  mercantile  advefUure^  t.  e. 
with  the  master  and  mariners  on  board,  as  well  as  all  other 
means  necessary  for  her  navigation  :  .or,  3.  (which  is  a  much 
less  frequent  case)  It  is  locatio  navis  —  an  absolute  demise  of 
the  ship  herself  with  her  furniture  and  apparel,  leaving  the 
master  and  mariners  to  be  hired,  paid,  and  victualled  by  the 
charterer. 

Now  in  the  first  and  last  of  these  cases,  the  question  of  the 
charterer's  ownership,  in  relation  to  the  master  and  mariners, 
presents  no  difficulty. 

In  the  first  case  it  is  quite  clear  that  he  has  no  such  owner- 
ship, the  entire  possession  of  the  vessel,  and  the  management 
and  control  of  the  captain  and  crew,  resting  entirely  with 
the  general  owner.^ 

In  the  last  case  it  is  equally  clear  that  the  charterer  is  vest- 
ed with  the  absolute  dominion  of  the  ship  for  the  voyage,  and 
stands  in  relation  of  owner  to  the  captain  and  crew,  whom 
he  appoints,  and  who  act  under  his  control.^ 

It  is  in  the  second  case  that  the  difficulty  has  mainly  arisen : 


>  See  Maroardier  v.  Chesapeake  Ins.  Go.  8  Cranch,  39;  M'Intyre  9.  Bowne, 
1  John.  229. 
*  Hallett  9.  Colambian  Ins.  Co.  8  John.  272. 
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with  regard  to*  this  class  of  charter-parties  it  may  be  laid  Low  by  bana- 
down,  that  whatever,  from  the  whole  tenor  of  the  instru-  -^ 

.  ,  .  ,  ,  .      ,  The  difficulty 

tnent,  without  paying  any  undue  regard  to  particular  ex-  arises  in  that 
pressionSy  such  as  "  demise  and  let,"  &c.,  it  may  fairly  be  w'S^^ttechU 
collected  to  have  been  the  intention  of  the  parties  that  the  ^!3f  SLJ^^ 
charterer  should  have  the  substantial  control  and  exclusive  operanimma- 
use  of  the  ship  for  the  voyage,— >  this  will  constitute  him  ting  of  the  ship, 
owner  pro  hoc  vice  (at  all  events,  in  relation  to  barratry,)  ^i^h  ibe^Za?*' 
although  the  master  and  crew  may  be  appointed  and  paid  by  ^^^^ 
the  general  owner.    The  possession  or  control  thus  exercised  ^^'^' 
*by  the  general  owners  over  the  master  and  mariners,  such  as       *  835 
it  is,  being,  in  the  words  of  Lord  Ellenborough,  "not  re-  ^f^hauS**^ 
tained  by  them,  in  order  to  restrain  or  interfere  with  the  full  «>«»»d«'«d 

J  '  owner  pro  hoc 

and  free  use  of  the  ship  which  they  have  let  to  hire  for  a  vice,  under 
term,  but  as  subsidiary  and  subservient  to  such  use."  {v)  of  this  ^scrip- 

In  fact,  in  such  cases  it  is  not  only  the  ship  that  is  hired,  ^*°^' 
but  along  with  it,  the  services  of  a  certain  number  of  person^ 
paid  by  the  general  owners,  such  services  being  necessary  to 
the  use  and  navigation  of  the  ship  for  the  voyage :  as  Lord 
Ellenborough  puts  it  in  the  same  case :  "  it  is  the  same  thing 
as  the  hire  of  a  wagon  and  team  for  a  certain  time :  the 
proprietor  of  the  wagon  stipulating  that  the  wagon  should 
be  driven,  and  the  horses  taken  care  of,  by  his  own  wagon- 
er, and  both  fed  by  himself."  {w) 

The  test,  in  short,  is  this ;  was  the  charterer,  upon  the  true  Rule  derivable 
construction  of  the  charter-party,  and  under  the  whole  cir-  ^o*"  ***  ^^^^^^ 
cumstances  of  the  case,  invested,  for  the  time  being,  and  for 
the  purposes  of  the  voyage,,  with  the  effectual  and  substantial 
control  over  the  ship,  master,  and  mariners,  notwithstanding 
the  latter  were  in  the  pay-  and  general  service  of  the  general 
owner. 

Most  of  the  cases  in  which  the  point  has  arisen  have  turned  in  most  oases 
directly  on  the  construction  of  charter-parties,  and  the  ques-  h^^een'asto 
tion  has  been  whether  the  charterer  has  been  so  far  constituted  {^^j|jJ'|o'Sird 
thereby  owner  for  the  voyage,  as  either  to  create  in  him  a  panics,  or  the 

1-  i_-i-/   *      ^L-  J        ^-        •  *     r  •  general  owner's 

liabihty  to  third  parties  m  respect  of  repairs,  necessary  ex-  uen  for  freight. 


(v)  Per  Lord   EUenboRnigh  in  The  (w)  Ibid. 

Trinitf  House  9.  Claric,  4  Maule  &  SeL 


Cowp.143. 
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Urn  by  bana-    penditures,  or  breaches  of  duty  (x)  ;  ^  or  to  take  away  from 

— '• the  general  owner  his  right  of  lien  for  freighi.  (y)  ^ 

836*  *  Without  any  further  reference  to  the  cases  which  have 

Sle^MU^^'^  ^^^  decided  on  these  points,  we  will  proceed  at  once  to  ex- 
wSettorth©  amine  those  in  which  the  question  has  been,  whether  the 
chartei«r  is  to    charterer  is  so  far  constituted  owner  for  the  voyage  as  that  bear* 

fu  outntr  for  **  *'  ^^ 

tiu  voyage  aa  roiry  may  be  committed  against  him  by  the  master  and  mariners, 
may  be  o^-  cven  urith  the  privity  or  instrumentality  of  the  general  oianer. 
ffySiSi.  The  first  case  was  that  of  Vallejo  v.  Wteeler,  of  which 
ter  and  man-     \f^^  material  facts  were  as  follows :  — 

nerBi  even  with 

the  privity  or  WUUs^  the  general  owner  of  a  ship,  had,  through  BrowHj 

ofthegenen/  his  captaiQ,  chartered  her  to  DarwiUj  for  a  voyage  from 
^^U^^  London  to  Seville,  (z)    Darwin  put  her  up  as  a  general 

Wheeicff,^  ship,  and  several  merchants,  amongst  others  the  plaintiff,  sent 
goods  by  her,  for  which  they  were  to  pay  freight  to  Darwin  : 
the  terms  of  the  charter-party  are  not  set  out,  but  it  should 
seem  that  the  master  and  mariners  were  hired  and  victualled 
by  Willes,  the  general  owner* 

On  the  voyage,  the  master,  with  the  privity  of  Willes,  the 
general  owner,  but  without  the  knowledge  of  Darwin,  the 
charterer,  put  into  Guernsey,  which  was  out  of  his  course, 
to  smuggle  wine  and  brandy  on  a  private  adventure  of  his 
own :  immediately  after  sailing  from  Guernsej  the  ship  sprung 
a  leak,  to  repair  which  she  was  obliged  to  put  into  Dart- 
mouth, and,  in  proceeding  thence,  to  the  coast  of  Cornwall, 
where,  by  the  policy,  she  had  liberty  to  touch,  she  received 


{z)  See  as  to  these  points,  Parish  v.  293.    Yates  v.  Meynell,  ibid.  902.     Sa- 

Crawfurd,  Abbott  on  Shipping,  32. 6th  ed.  viUe  v.  Campion,  2  B.  4t  Aid.  903.   Chna- 

James  v*  Jonea,  ibid.    3  Esp.  27.    Mac-  tie  v,  Lewis,  2  Brod.  &  Biogh.  410. 

kenzie  v.  Rowe,  2  Camp.  482.     Trinity  Faith  v.  East  India  Comp.  4  B.  &.  Aid. 

House  V.   Clarir,  4  Maule  &  Set  28^.  630.    Campion  v.  Colvin,  3  Bingh.  N.  C. 

Newbaiy  v.  Colvin,  7  Bingh.  190.    S.  C.  17.    See  these  cases  coUeoted  and  ooin> 

in  the  House  of  Lords,  1  Clark  dc  Fin.  mented  on  ia  Abbott  on  Shippiog|220 -230. 

283.    Dean  v.  Hogg,  10  Bingh.  345 ;  and  6th  ed. 

see  the  remarks  of  Mr.  Seijt.  Shee,  Ab-  (jr)    The  names   are  reversed  in  the 

bott  on  Shipping,  45, 46,  6th  ed.  leport  in  Cowper ;  but  the  error  is  oor- 

(y)  As  to  this  point,  see  Button  v.  rected  by  Mr.  J.  BuUer,  who  had  been 

Bragg,  7  Taunt.   14.    Tate  v.  Meek,  8  one  of  the  counsel  in  the  cause,  in  Nutt 

Taunt   280.     Yates  vi    Railston,   ibid,  v,  Bourdieo. 


>  See  Abbott  on  Ship.  (6th  Am.  ed.)  35,  in  note,  57,  in  note. 

•  See  Abbott  on  Ship.  (6th  Am.  ed.)  288»  269,  in  note,  299, 300,  in  note. 
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further  injuries,  by  which  she  was  totally  disabled  from  com-  Loss  by  bam- 
plettng  her  voyage,  and  the  goods  were  much  damaged.  — 

Lord  Mansfield  held,  that  this  act  of  the  master's,  although 
done  with  the  privity  of  the  general  oumer^  yet  being  corn- 
mitted  without  the  knowled^  of  Darwin,  the  charterer,  Vho, 
under  the  circumstances,  was  owner  for  the  voyage^  was  an 
act  of  barratry,  for  which  the  assured  on  goods  might  recov- 
er, (a) 

*In  the  next  case  on  the  point,  the  facts  were  shortly      ^9Sn 
these:  — 

Soares  Sf  Co.  of  London,  agreed  by  charter-party  with  Soares  v. 
FonUs,  the  owner  and  commander  of  a  Portuguese  brig,  7  Tauat.  827. 
that  the  ship  should  carry  a  cargo  of  flax  and  hemp  from 
London  to  Figueira,  in  Portugal ;  that  on  her  arrival  there  |^  > 

the  captain  should  have  liberty  to  take  what  goods  he  pleased 
on  freight,  on  his  own  account^  from  Figueira  to  Pernau,  in 
Bussia,  and  that  at  Pernau  he  should  take  on  board,  on  ac- 
count of  Soares  &  Co.,  100  tons  of  flax,  to  be  dehvered  at 
Oporto;  that  if  Soares  &  Co.  chose  to  fill  her  up  with  goods, 
over  and  above  the  100  tons,  they  were  to  be  at  liberty  to  do 
ao,  otherwise  the  captain  might  fill  her  up.  The  ship  was 
not  chartered  at  a  gross  sum  for  the  voyage,  but  freight  was 
payable  at  so  much  per  ton.  The  master  and  crew  were 
hired,  paid,  and  victualled  by  the  owner.  The  ship,  which 
was  commanded  for  the  voyage  by  Gouvea,  a  Portuguese,  ^ 
having  taken  out  the  hemp  and  flax  from  London  to  Figueira, 
sailed  thence  in  baUast  to  Pernau,  and  there  was  entirely  filled 
up  wUh  as  many  goods  as  she  covld  hM^  by  (he  agents  of  Soar^ 
tf  Co.  the  charterers. 

On  her  voyage  back  from  Pernau  to  Oporto  she  was  com* 
pelled,  in  consequence  of  sea-damage,  to  put  into  Dover, 
where  Fontes,  the  owner,  came  on  board,  and  took  the  com- 
mand of  her,  and  shortly  afterward,  Gouvea  assenting,  wil- 
fully ran  her  ashore,  by  means  of  which  the  cargo  was  wholly 
lost. 

Chief  J.  Gibbs,  on  these  facts,  held,  that  as  Soares  &  Co. 
the  charterers  had  completely  filled  up  the  ship  with  their  own 
goods  at  PemaUj  the  ship  must  thenceforth  have  been  con- 

(a)   Vallcio  9.  Wbedar,  Cowp.  143   S.  C.  better  leported  ia  LofO,  645. 
VOL.  U.  9 
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T«08B  by  baiTB- 
tiy. 
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sidered  as  under  their  complete  control ;  "  they  had  a  right 
to  require  thai  she  should  then  proceed  without  the  eoniroi  cf 
any  other  person,  except  themselvesj  to  her  place  of  desiina* 
Hon:' 

A(  the  time  of  the  loss,  accdldingly,  they  were  exclusive 
owners ;  and  the  act  which  produced  the  loss  having  been 
committed  without  their  concurrence,  though  with  the  con- 
nivance ^of  the  general  o\^ner,  was,  as  against  them,  bar- 
ratry, {b) 

This  case,  therefore,  decides  that  whenever  charterers  are 
so  circumstanced  at  the  time  of  loss,  as  to  have  a  right  to  the 
complete  control  and  management  of  the  ship,  they  are 
owners  for  the  purposes  of  barratry,  and  barratry  may  be 
committed  against  them  with  the  connivance  of  the  general 
owners. 

The  principle  of  decision  adopted  in  the  American  cases 
on  this  subject  appears  to  be  somewhat  different  from  our 
own,  and  the  charterer  there  seems  not  to  be  considered 
owner  for  the  purposes  of  barratry,  except  in  those  com- 
paratively rare  oases  where  the  ship  is  absolutely  demised,, 
and  the  master  and  maoriners  are  hired,  paid,  and  victualled 
by  him.  (c)  ^ 


Ahi\  3.   What  is  proof  of  an  AUegution  of  Loss  by  Barratry. 


Though  banra- 
tiry  be  not  the 
proximate 
cause  of  loss, 
but  only  its  re- 
mote occasion, 
the  loss  is  recov- 
erable under  a 
count  for  bar- 
ratry. 

I 


§  312.  Loss  by  barratry  seems  to  form  an  exception  to 
the  general  rule  of  causa  proxima  nan  remota  speetatur :  it  is 
not  necessary  (in  faet,  it  hardly  ever  is  the  case)  that  the 
barratrous  act  should  be  the  proximate  cause  of  the  loss;  if 
there  have  been  barratrous  conduct  on  the  part  of  the  master 
and  mariners,  and  a  loss  subsequently  happens  as  a  remote, 
though  not  as  a  direct,  consequence  of  the  act  of  barratry,  or 


{by  Scares  9.  Thornton,  7  Taunt.  627.    looted  and  commented  upon  by  Mr.  Phi- 
S.  C.  1  Moore,  373.  lips  on  Ins.  vd.  L  p.  ^-623. 

(c)   See  the  American  decisions  cd- 


1  See  Abbou  onShip.  (8th  Amer.  ed.)  38^  in  note,  97,  in  note ;  Marcardier  v.  Chesa- 
peake Ins.  Ck).  8  Cranch,  39 ;  Mclntyre  v,  Bowne,  1  John  229 ;  Hallet  v,  Columbian 
Ins.  Co.  8  John.  272.  The  hirer  of  a  vessel  for  a  term  of  time,  even  by  parol,  is  so  fitf 
the  owner  that  he  cannot  commit  barratry.    Taggard  ».  Loring^  16  Mass.  336. 
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if  the  barratToos  act  have  only  been  a  co-operative  cause-  of  l«b  ^y  bam- 

loes,  in  conjunction  with  some  other  peril,  this  is  still  enough  — 

to  entitle  the  assured  to  recover  under  a  count  for  barratry. 

Indeed,  it  might  be  inferred  from  the  language  of  Lord 
Mansfield,  in  Vallejo  v.  Wh^er,  that  even  though  the'  sub- 
sequent loss  he  n(4  in  any  degree  referable  to  the  act  of 
barratry,  still  the  loss  may  be  recovered  as  b  loss  by  bar- 
ratry (d) :  but  it  must  be  ren^embered  that  the  case  was  one 
*o{  barratrous  deviation  ;  and,  besides,  as  his  lordship  himself  *  839 
adds,  "there  was  a^  great  deal  of  reason  to  say  that  the 
loss  sustained  was  in  consequence  of  the  fraudulent  devia- 
tion." (e) 

The  true  position  seems  to^  be,  that  ^he  loss  ought  to  be 
referable,  at  all  events,  in  the  way  of  remote  consequence,  to 
the  prior  act  of  barratry,  although  not  neccessarily  in  the  way 
of  inmiediate  and  direct  effect. 

Where,  however,  other  perils  have  proximately  caused  the  J"'^*?^^  ^ 
loss,  it  may  be  recovered  under  a  count  alleging,  it  to  be  by  mateiy  e»iued 
those  perils,  though  barratry  may  have  been  a  co-operative  t^e  wou^aj\ 
or  condocing  cu8».  ^S^,^,^, 

Thus,  if  a  ship  were  dashed  to  pieces  by  the  winds,  and  be  recovered 

'  ^  ^  ^  '  either  as  a  loas 

waves,  owing  to  drifting  on  the  rocks,  in  consequence  of  the  by  ukm  penis, 
bamtroos  act  of  the  eaptain  in  cutting  her  cable,  this  might  iL^n  9!^' 
be  recovered  either  as  a  loss  by  perils  of  the  seaa  or  a  loss  by  2  Cimpb.  149. 
^B^rntry.  (/) 

So,  where  a  ship  was  captured  by  the  enemy,  through  a  So  where  prox- 
barratrocB  agreement  between  her  captain  and  the  captain  pf  by  capture. 
die  enemy.  Lord"  EUenborough  held,  that  this  might  be  xhcvopLn,^ 
recovered  either  as  a  lass  by  capture  or  a  loss  by  barratry.  Ig)  ^Campb.  620. 

T17U  J  •     J-  r  *u  *   'Z     Of  oondemna- 

Where  goods  were  seized  m  consequenee  oi  the  captain's  uoq  as  enemy's 
barratrous  breach  of  blockade,  it  was  held  that  the  foreign  ^(SsT^^dt  v. 
sentence  by  which  they-  were  condemned  as  enemy's  pro-  sxl'^tldoa 
perty,  could  not  prevent  the  plaintiff  from  recovering  aa  tot 
a  loss  *^  by  barratry ;  "  for  even  if  the  sentence  were  con- 
clusive of  the  fact  of  enemy's  property,  still  it  was  by  the 
barratrous  ad  of  the  captain  that  the  goods  had  assumed  that 
ckaracter.  (A) 

(i)  Whether  the  loas  happened  in  the       (/)  Heyman  v.  Parish,  2  Camp.  149. 
act  of  barratry,  that  is,  dming  the  frandii-       (^)  Areangelo  e.  Thompson,  2  Camp. 

lent  voyage,  or  afttrt  ^  >>  immaterial.  090. 
Cowp.  155.  (A)  Gkildschmidt  9.  Whitmore,  3  Tamit. 

(s)  Cowp.  155.  506. 
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Loflibybwra- 
uy. 

But  a  senteaoe 
of  coQdeixina> 
tioQ  for  breach 
of  blockade,  is 
ao  proof  of  Iom 
bv  barratiy. 
Eveith  V.  Han- 
nam,  6  TaunL 
375. 
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If  the  loM  be 
merely  barra- 
trouB,  it  must 
be  alleged  to 
have  beeo  by 
barratiy. 


Bat  a  foreign  senlence,  stating  the  ship  to  have  been  seized 
for  breach  of  blockade^  is  not  conclusive  evidence  of  barratry ; 
for  the  breach  of  blockade  might  have  been  committed  by 
the  captain  in  ignorance,  and  without  intention,  in  which 
case  it  would  be  no  barratry,  (t)  ■ 

*The  4oubt  expressed  in  this  case,  whether  the  assured 
could  recover  in  respect  of  a  seizure  occasioned  by  a  barra* 
trous  breach  of  blockade,  without  a  count  for  loss  by  barratry, 
seems  answered  in  the  affirmative  by  the  cases  of  Heyman  v. 
Parish,  and  Arcangelo  t;.  Thianpson« 

If,  indeed,  the  loss  be  merdy  barratrouSj  the  case  would  be 
different ;  thus,  the  assured  could  not  recover  for  loss  caused 
by  a  fraudulent  sale,  or  by  yinning  away  with  the  ship, 
except  under  a  count  for  barratry,  (i) 


Barratnr  in 
moat  or  the  for- 
eign policiea 
has  tne  same 
seoae  aa  in  our 
own. 


Barratry  iaa 
risk  expressly 
excepted  in 
some  foreign 
policies,  and 
omitted  in  oth- 
ers. 


Art.  4.  Foreign  Lomjd  as  to  Barratry. 

§  313.  Barratry,  as  the  word  is  employed  by  the  Italian  ju- 
rists, and,  generally  speaking,  in  all  the  continental  ordinances 
and  policies,  except  tlie  French,  means,  as  it  does  in  our  law, 
the  wilful  and  criminal  misconduct  of  the  master  and  niariners, 
and  not  their  mere  feult  or  negligence.  Non  omnis  navarchi 
culpa  est  barraiaria,  sed  solum  tunc  ea  dtcitur,  quando  com^ 
mittitur  cum  priBexistente  ejus  machmationej  tt  d^lo  preordinato 
ad  caSum.  (m)  Taken  in  this  sense,  it  is  a  risk  which  is 
not  insured  against  by  the  common  forms  of  several  of  the 
foreign  policies.  Although  it  may,  of  course,  be  made  the 
subject  of  insurance  by  express  stipulation,  (n)  Barratry  <^ 
the  master  and  mariners  is  expressly  excepted  in  the^olicies 
of  Spain,  Portugal,  and  Alexandria,  (o)  It  is  not  insured 
against,  without  express  written  stipulations,  in  thoje  of 
Genoa,  Leghorn,  and  Naples,  nor,  in  fact,  in  any  port  in  the 
whole  range  of  the  Mediterranean  coast  except  Marseilles, 


(•)£vertli  V.  Haaoam,  6  Taant.,97&  by  Enwigon,  ohap.  xii.  sect  12.  vol.  i. 

2  MaxBbail,  72.                                   *  p.  965. 

(0  Per  Lord  £lIenborough  in  Heyman  (n)  See  the  Genoa  Commercial  Code, 

V.  Parish,  2  Gamp.  151.    See  alao  aa  to  2  Magena,  67.  No.  154. 

tbia  point  Walker  v.  Maitland,  5  B.  &  Aid.  («)  See  Yaucber'a  Guide,  Alexomhia 

171.   Blyth  v.  Shepherd,  9  Meea.  &  Weil.  Policy,  p.  1.     Cadiz  Policy,  p.  50.    Lu^ 

763.  bon  Policy,  p.  84. 

(m)  Caaaregia,  diac.  i.  No.  77,  iiiled 
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and  then  only  in  insnrances  on  French  ships,  (p)     On  the  Loos  by  barm- 
other  hftnd,  in  the  policies  of  the  Datch,  Oerman,  Dantsh,  — '. _. 

*  Swedish  and  Baltic  ports,  it  is  generally  insured  agdinst,  iuseimmen^ 
with  some  slight  variations :   thus,  the  Amsterdam  policy  SSSy'^riiL'''" 
insures  against  **  the  fault  of  the  master  and  mariners,  the       *  841 
circumstance  occurring  without  the  cooperation  or  knowledge 
of  the  assured,  {q) 

By  the  53d  article  of  the  Insurance  Code  of  Rotterdam,  ProWbitSon  in 

^  '  some  countfiM 

Aipowners  are  prohibited  from  insuring  against  the  barratry  of  insurance  by 

of  masters  appointed  by  themielves ;  but  they  may  insure  against  bam- 

against  their  neglect,  and  against  the  barratry  of  the  sailors,  moMt^^iy' 

and  of  such  master  as  may  succeed  to  the  command  abroad,  <^MM0fcM». 

without  their  knowledge,  upon  the  death  or  absence  of  the 

master  originaUy  appointed,  (r)    The  same  prohibition,  as  far 

as  relates  to  the  insurance  against  barratry  by  the  shipowner, 

18  to  be  found  in  the  Boston  (United  States)  policies,  where 

the  conunon. printed  form  contains  the  enumerated  risks; 

''  barratry  of  the  master  (unless  the  assured  be  oumer  of  the 

vessel)  and  of  the  mariners.''  (5)  ^    With  this  exception,  the 

policies  of  the  United  States,  like  our  own,  insure  generally 

against  the  "  barratry  of  master  and  mariners." 

In  France  the  Code  de  Commerce  declares,  by  its  353d  Jf  ^^  JSJS^ 
article,  that  <'  the  insurer  is  not  chargeable  for  the  malversa-  ^^<^  ^  ^^^^ 

^  meroe,  aru  393. 

tioDs  and  faults  of  the  captain  and  crew,  known  under  the 
term  barratry  of  the  master,  unless  there  be  a  stipulation  to 
the  contrary." 

It  appears  that  the  conuniesioners  who  digested  the  code, 
bad  intended  to  confine  the  word  barratry  to  the  sense  of 
wilful  and  criminal  misconduct  (^^ prevarication^^)  ;  but,  on 
the  strong  representations  of  the  Royal  Court  of  Rennes,  as  to 
the  inconvenience  that  would  arise  firom  thus  restricting  the 

ip)  See  Vaocfaer,  Gomperative  Table  ahipi  ooak}  not  be  liable  for  bamtry  of  a 

of  Rifles  insared  against,  No.  1,  and  Intro-  captain  appointed  by  the  aasured  (ahip- 

dvctioo,  p.  zi.  owner) :  but  Boulay-Paty,  who  examines 

(f )  Amstenkm  Policy,  Vanober,  pu  7.  the  whole  qaestioo,  shows  that  tbk  is  a 

(r)  Rotterdam  OnUnanoe,  Magens,  vol.  grave  etror.    Emerigon,  chap.  xii.  seot« 

a.  p.  89.  Na  251.  3.  vol  i.  p.  967.  et  seq.    Comment  of 

{s)    Boston  policy,  Vaacher,   p.   44.  B<liilay-Paty,  ibid.  p.  371,  and  see  his 

Bmrrigoo  laid  it  down  as  a  role  of  the  Coun  de  Droit  Com.  Mar.  torn.  iv.  p.  74 

Jaw  laantime,  that  the  underwriters  on  etaeq. 


>  SeeSloiiev.  National  In.  Co.  19  Plok.  84;  8  Kent,  ((ithed.)d(KS  note. 
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Loos  by  b«T»-    sense  of  tbe  word  within  limits  so  much  narrower  than  long 

try 

usage  "^had  assigned  to  it,  they  altered  their  intention,  and, 


^^'^  under  the  word  "/««&»,*'  gave  it  its  old  extent,  (f) 
?»«^jm«an-  Boulay-Paty  and  Pardessus  accordingly  inform  us  that 
try  **  in  French  the  word  barratry  in  French  law  has  the  same  meaning  nncCj 
^^'  as  it  had  before^  the  code,  and  embraces  every  fault  of  the 

master  or  mariners,  by  which  a  loss  is  occasioned,  whether 
arising  from  fraud,  n^ligence,  undtilfulness,  or  mere  impru- 
dence, (u) 

Those  who  wish  to  see  to  what  extent  barratry  in  this 
sense  is  insured  against  in  French  policies,  cannot  do  better 
than  refer  to  the  very  useful  guide  of  Mr.  Vaiicher  on  Marine 
Insurances. 


Sect.  VII.    Of  Losses  within  the  Oeneral  Clause^  "  all  other 

Losses  or  Misfortunes^  4*c." 

■ 

ofioMeswith-  §  3l4.  At  the  end  of  the  enutneration  by  name  of  the 
HauMsf^aU^  different  losses  against  which  the  underwriter  undertakes  to 
SirfoKSSS,*"'    protect  the  assured,  are  added  the  words  "  and  of  all  other 

^<^" perils  f  losses,  or  fnisfortunes^-tkai  have  or  shcUl  come  to  the  hurt  j 

General  and  detriment^  or  damage  of  the  said  goods^  merduauUse,  and  shipj 
dauae,  as  to       A-c,  or  any  part  thereof, ^^ 

"all other perib,     '     '    .  i        j  .  ,  ...  j      -j    j 

losBea,  or  mis-         Tbis  general  and  s weepmg  clause,  it  is  now  decided,  covers 
en^o"b^"ctt^    Other  cascs  of  marine  damage,  of  the  like  kind  with  those 
^UkekSd"*^   specially  enumerated  and  occasioned  by  similar  causes.^ 
with  those  spe-       Thus,  Lord  Elleuborough  held  in  the  first  case  in  which 
ted.  tbe  effect  of  this  clause  came  before  the  coinrts  for  judicial 

le'^^IV'fcSeL  determination,  that,  where  one  British  ship  had  fired  upon 
46i.  and  sunk  another,  mistaking  her  for  an  enemy,  this,  though 

not  a  loss  by  perils  of  the  seas,  yet  fell  within  the  scope  of 
the  general  clause,  and  was  recoverable  under  a  count  in  the 

(t)  BouIay-Paty,  torn.  iv.  p.  02.  dearas,  Court  de  Droit  Coai.  torn.  iii.  No. 

(»)  Boulay-Paty,  torn.  iv.  p.  (IS.    Par^    772. 


*  A  policy  against "  all  risks,"  covers  every  thing  that  may  happen,  except  by  the 
fraudulent  act  of  the  assured.  Ooix  v.  Knox,  1  John.  Gas.  337  ;  S.  P.  12  John.  Gas. 
.480.  See  also  Skidmore  v.  Desdoity,  2  John.  Gas.  77.  As  to  losses  recoverable  by 
reason  of  general  strains  or  injury  done  to  the  form  and  shape  of  the  vessel,  not  capa- 
ble of  being  repaired,  wotpoUt  d57,  in  note. 
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declaration,  specially  stating  the  cause  of  loss  as  it  really  Of  loases  wiUi- 

>     r  /  6  "^    in  the  general 

occurred.  (V)  clause,  **aU 

So,  where  doUa»  were  thrown  overboard  by  the  master  at  SS?S" 
^the  moment  of  being  captured,  to  prevent  them  falling  into  ^^ 


the  bands  of  tbe  enemy  ;  the  court  held,  that  though  this  was  ^^[^^^yB  Y*^ 
not  a  peril  of  the  seasy  and  probably  not,  strictly  speaking,  a  Aid.  388. 
loss  byjetUsoHj  yet  it  clearly  fell  within  the  scope  of  the  gen-      *  ^^ 
eral  clause,  and.  was  recoverable  under  a  count  specially 
alleging  the  true  circumstances  of  the  loss,  {w) 

8o,  where  a  ship,  aftqr  disclmrging  her  cargo  in  her  port  Phillips  v. 
of  delivery,  was  put  into  a  graving  dock  to  repair,  and  there  am.  lei. 
blown  over  by  the  wind  and  injured,  as  the  ship  at  the  time 
of  the  accident  was  not  water  bome^  nor  in  the  ordinary  course 
of  her  voyage;  this  was  held  not  to  be  a  loss  by  perib  of  the 
seasy  but  one  that  clearly  fell  within  the  general  clause,  and 
was,  therefore,  recoverable  under  a  special  count,  {z)  * 

So,  where  a  ship  was  bilged  and  rendered  incapable  of  ^^^*' 
pursuing  her  voyage  by  the  accidental  giving  way  of  her  ^  Bingh.  n.  c. 
tackle  and  supports,  in  the  act  of  being  moved  out  of  a  dock 
into  which  she  had  been  put  for  repairs,  out  of  the  ordinary 
course  of  her  voyage ;  the  loss  thus  occasioned  was  held  to 
be  included  in  tbe  general  clause,  and  to  be  recoverable  under 
a  special  count,  (y) 

On  the  same  principle,  where  an  insurance  was  effected  on 
goods  '*  at  and  from  London  by  land  carriage  to  Harwich, 
and  thence  by  packet  to  Gottenburgh : ''  it  was  held  that  the 
loss  of  these  goods  in  the  course  of  their  land  carriage  from 
London  to  Harwich,  wfis  recoverable  under  a  special  count, 
in  a  poliey  in  the  common  printed  form,  (z) 

We  will  consider  hereafter,  in  treating  of  the  declaration, 
tbe  expediency  of  adopting  the  special,  or  adhering  to  the 
general,  count  since  the  new  rules,  (a) 

(9)  CoDea  «.  BuUer,  5  Manle  dE  SeL  (y)  Pevmux  v,  J'uisod,  S  Bingh.  N.  C. 

4S1.  dl9. 

(w)  Boiler  v.  WBdmao,  3  B»  &  Aid.  («)  Boehm  «.  Combe,  2  Blaule  dc  Sel. 

».  172. 

{X)  Phillips  V.  Barber,  5  B.  dt  Aid.  101.  (a)  Pott,  Purt  IV. 


>  See  EUery  0.  New  Eog.  Idb.  Co.  8  Pick.  14. 
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844  *  Sect.  Vni.  Losses  not  enumeratedj  but  recoverable  as  the  legal 
or  necessary  Consequences  of  the  Perils  insured  against;  as 
Salva^ —  Ea^pense  of  necessary  Repairs^  and  other  Dis- 
bursements. 

Lotnsnoteiiu-  The  assured,  as  a  general  principle,  may  recover  from 
recoverable  aa  the  Underwriter  in  respect  of  any  extraordinary  expendiUires 
neoeSEuycon-  which  he  has  been  necessiiatedAo  incur  hi  consequence  of  any 
JS^^STta.^  of  the  perils  insured  against;  and  also  in  respect  of  all 
auzed  against;    charfifes  or  Contributions  which,  either  by  the  law  of  the  land, 

as  salvage  —  o  . 

expense  of  ne-  or  the  general  law  mliritime,  are  attached  as  a  direct  legal 

^Sldo^er^Sh     consequence  to  these  perils. 

^^""°°^^'  Thus  he  is  liable  to  the  assured  in  respect  of  «nms  which 

the  latter  has  been  compelled  to  pay  by  way  of  general 
average  contribution,  or  by  way  of  salvage,  or  in  reclaiming 
captured  property,  or  in  repairing  damage  done  to  the  ship 
by  the  perils  insured  against,  •dcc.^ 

The  subject  of  general  average  contribution  is  of  too  great 
extent,  and  has  too  important  a  connection  with  the  law  of 
Marine  Insurance  to  be  treated  of  incidentally  in  this  place, 
and  must  be  reserved  for  a  separate  chapter. 


Art.  I.  Loss  by  Salvage. 

§  314.  a.  With  the  subject  of  salvage,  except  so  far  merely 
as  it  concerns  the  assured  and  the  underwriters,  I  do  not 
propose  to  deal ;  the  whole  doctrine  having  been  treated  of 
with  great  fullness  of  learning  and  conciseness  of  style,  in 
Lord  Tenterden's  well  known  Treatise  on  Shipping,  to  which 


>  See  Petem  v.  Warren  Ins.  Co.  3  Sumner,  389;  S.  C.  14  Peteri,  (U.  a)  99; 
Hale  V.  Washington  Ins.  Co.  2  Story,  C.  C.  176 ;  aiUtf,  764,  in  note.  Where  a  sur- 
vey is  properly  made  at  a  foreign  port,  in  order  to  ascertain  the  amount  of  damage  or 
the  propriety  of  making  repairs,  if  the  damage  is  a  loss  by  a  peril  insured  against,  the 
underwriters  are  to  bear  the  expense  of  the  survey.  Potter  v.  Ocean  Ins.  Co.  3 
Sumner,  27.  But  insurers  are  not  liable  for  the  expense  of  the  survey  of  a  damaged 
ship,  made  after  her  return  to  her  home  port.  Giles  v.  Eagle  Ins.  Co.  2  Metcalf,  140, 
145;  Brooks  v.  Oriental  Ins.  Co.  7  Pick.  299. 
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branch  of  the  law  maritime  its  consideration  more  properly  Looes  not  enu- 

•     ,  ^   V  Mr      I       ^    memted,  but 

belongs,  (a)  recoverable  as 

Referring  the  reader  to  that  source  for  all  further  informa-  n^i^li^^^. 
tion  on  the  sub|.ect,  I  will  merely  give  the  definition  of  the  Jh2"*^i^ 
^irordy  and  mention  the  very  few  cases  in  whieh  the  question  sured  agaiuat ; 
*ti8s  arisen  as  to  the  liability  of  the  underwriters  to  make  expeme  of  ne- 
good  the  loss  incurred  by  the  assured  in  having  to  pay  sal-  t^^I^^ 

votfA                                                                                                                          bunementa. 
^^•o*^-  , — - 


Salvage,  then,  is  "  the  compensation  that  is  to  be  made  to      *  845 
other  persons  (t.  e.  persons  not  forming  part  of  the  crew)  J^hataaivage 
by  whose  assistance,  a  ship  or  its  loading- may  be  saved  from  When  and  to 
impending  peril,  or  recovered  after  actual  loss."  (6)  ^  ^  *^  ^^ 

It  is  payable  either  in  case  of  shipwreck  or  other  marine 
casualty,  and  of  recapture,  under  the  circumstance,  and  in 
the  proportions  fixed  by  various  statutes  that  have  been  pass- 
ed for  the  regulation  of  this  branch  of  the  law  maritime,  (c)  ^ 

In  the  language  of  Lord  Ellenborough,  *>  it  is  k  compen- 
sation to  the  salvors,  not  merely  for  the  restitution  of  the 
property  which  has  been  made  by  them  to  theprior  owners^ 
(for  that  is  properly  an  apt  of  mere  justice  on  their  part,)  but 
for  the  risk  and  hazard  incurred  by  them,  and  for  the  bene- 
ficial service  they  have  rendered  the  former  owners  in  rescuing 
that  property  from  the  danger  in  which  it  was  involved ; 
<uu/  tfte  persons  to  contribute  to  that  salvage  are  the  persons  who  are  to 
wko  would  have  borne  the  loss  had  there  been  no  such  rescue^  the  payment. 
aod  who,  of  course,  reap  the  benefit  of  that  rescue."  (d) 

The  principles,  in  fact,  are  that  the  property  actually  ben-  in  reapect  of 
efited  is  alone  chargeable  with  the  salvage  recovered ;  and  contribuuon  to 
that  aU  property  at  risk  when  the  recapture  or  recovery  was 

(a)  Abbott  00  Shipping,  put  iv,  chap.  (e)  ^Theae  are,  12  Ann.  at.  2.  c.  18, 28 

xii  6ib.  ed.    <{  (6th  Amer.  ed.)  S54  to  G.  2.  c.  19,  33  G.  3.  c.  66,  43  G.  3.  c.  66, 

909.  y  43 G.  3.0.  160, 48  G.  3.  c.  130,  6  G.  4. 

{i)  Abbott  on  Shipping,  part  iv.  chap.  c.  49. 

zii.  p.  493,  6Ui  ed.    <  (6tli  Amer.  ed.)  Id)  Per  Lord  Ellenborough  in  Cox  o. 

951  y  May,  4  Haule  &  Sel.  192. 


1  Although  aalvaga  m  oAen  in  the  nature  of  a  general  average,  it  ia  not  univer^ 
mMy  tn»,  that,  in  the  aenae  of  our  law,  all  whrage  ohargea  are  to  be  deemed  a  gen- 
eral average ;  they  are  onlyao,  when  incurred  for  the  benefitof  all  concerned.  Petem 
V.  Wanen  Ina.  Op.  1  Stoiy,  C.  O.  463. 

>  See  numeroua  caaea  on  thia  aubject,  cited  in  notes  to  Abbott  on  Ship.  954  to  996^ 
(6lh  Am.  ed.)  No  regulationa  have  been  made  in  reapect  to  aalvage  by  any  atatutm 
of  the  Unhed  Statea,  cooept  in  caaea  of  reoaptiira.    lb.  990,  note. 
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noterni-  eflbcted,  for  which  ^he  salvage  was  paid,  and  but  for  whidi 
recoverable  aa  the  property  would  have  been  lost,  must  contribute  to  the 
wo^lycoa-   expenses  of. salvage.^ 

tS  MflTitt^         Hence  it  has  been  decided  that  if  freight  is  in  the  course 
aojp^  against;    of  being  earned  at  the  time  of  the  salvage  service,  and  it  be 
ezpenaeof  ne-   afterwards  actually  earned  in  consequence  of  that  service,  it 
2Sda3b«SS!^  ^  liable  to  pay  salvage,  as  well  as  the  ship  and  cargo,  (e) 
boraemema.  Thus,  too,  it  was  determined  that  the  shxp  (noners^  and  not 

ooS»*<rf  being  *^^^  charterers  were  liable  to  pay  the  expenses  of  salvage  to 
earned  when     re-caotOTS  in  respect  to  freiidit  pendinfi:  at  the  time  of  the  re- 

salvage  aei^oe  o      r  o 

done.  capture,  and  ultimcitely  earned  in  consequence  thereof ;  the 

846  *  charterers,  again  on  the  same  principles,  were  alone  held 
tr&utkMi  in^'^^  liable  to  defray  the  expense  of  establishing  their  claim  to  the 
fraj^to^be**  ^^S^i  ^^^  procuring  the  decree  for  its  restitution.  (/) 
l^'v  Ma  4  ^'^^  amount  of  salvage  to  be  awarded  in  particular  cases 
M.  4t  Set.  ih,  does  not  properly  fall  within  our  consideration  in  this  plaee ; 
^^^amount  but  the  principles  on  which  it  rests  are  so  comprehensively, 
^^J^  ^  add  yet  concisely,  stated  by  Sir  John  NichoU,  that  no  apolo- 
gy can  be  required  for  inserting  them  here. 
Judgment  of         ^'Salvage,"  says  that  learned  person,  ^'is  not  always  a 

Sir  John  NichoU  »       /*  iiii 

in  the  Saiacia.  vieie  compensation  for  work  and  labor ;  various  circumstan- 
ces Qp<m  public  considerations,  the  interests  of  commerce,  the 
benefit  and  security  of  navigation,  the  lives  of  seamen,  render 
it  proper  to  estimate  a  salvage  reward  on  a  more  enlarged 
and  liberal  scale. 

The  ingredients  of  salvage  service  are,  Isti  Enterprise  in 
the  sailors  in  going  out  in  tempestuous  weather  to  assist  a 
vessel  in  distress,  risking  their  own  lives  to  save  their  fellow 
creatures,  and  to  rescue  the  property  of  their  fellow-subjects. 

2d.  The  degree  of  danger  and  distress  from  which  the 
property  is  rescued ;  whether  it  was  in  imminent  peril,  and 
almost  certainly  lost,  if.  not  at  the  time  rescued  and  pre- 
served. 

2d.  The  degree  of  labor  and  skill  which  the  salvors  dis- 
play, and  the  time  occupied. 

4th.  The  value. 

(a)  The  Dorothy  Foster,  6  Rob.  Ad.    210,  cited  in  Abbott  on  Shipping,  St)9,  0th 
Rep.  88.  The  Progreas,  Edw.  Ad.  Rep.    eid.    ^  (eth  Amer.  ed.)  972.  ^ 

(/)  Cox  V.  May,  4  Bfilule  &  Sel.  132. 

>  See  Heylyger  9.  N.  Toik  F^iram.  Ina.  Co.  11  John.  8ft. 
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Where  all  these  circumstances  concur,  a  large  and  liberal  LonMnoteini- 
reward  ought  to  be  given  :  but  where  none,  or  scarcely  any,  recoverable  as 
take  place,  the  compensation  can  hardly  be  denonunated  a  neo^u/oon- 
cnlyage  compensation  :  it  is  little  more  than  a  mere  remune-  S2"^Sfi^ 
ration  pro  opera  et  laboreJ^  (g)  ^  ""^IJISS^ ' 

The  liability  of  the  underwriter  for  salvage  depends  not  ezpeiue  of  ne- 
upon  his  having  engaged  to  indemnify  against  it  by  any  SndoZwXh 
^express  words  in  the  policy,  but  upon  its  being  made  by  the  ^""^™°^ 
law  of  the  land,  or  the  general  law  maritime,  a  direct  and      *  847 
immediate  consequence    of   perils  against  which  be  does  derwriterfor" 


;n««vA  mlvage:  prin- 

^atme.  ^^  ^  ^^^^ 

Hence,  in  order  to  recover  salvage  expenses,  the  assured  '^  <>epew]a. 

need  not,  and,  in  fact,  ought  not,  to  declare  for  loss  by  ike  ^|]^^fat 

payment  of  salvage;  but  he  should  declare  as  for  that  species  Sd^untoaTO^ 

of  loss  which  occasioned  the  payment  of  sejvage  —  as,  for  ^"!^^f^^ 

loos  by  perils  of  the  sea,  in  case  of  salvage  from  shipwreck ;  the  Ioob. 
for  loss  by  capture,  when  the  salvage  is  a  remuneration  to 
reeaptors.  (A) 

Before  an  action  will  lie  for  a  loss  by  payment  of  salvage  On  recapture. 

ypon  a  recapture^  the  amount  of  such  salvage  must  have  been  vl^must  be 

ascertained  by  the  decision  of  a  court  of  admiralty ;  and  the  fo^i^by  njl 

fdaintiff  cannot  legally  make  out  his  claim  against  the  under-  ^f^  ^an  be 
writer  for  a  partial  loss  in  respect  of  this  kind  of  salvage  with* 

out  producing  the  proceedings  of  the  admiralty  court,  to  show  . 
the  amount  of  the  salvage,  and  expenses  for  which  the  under- 
writers are  liable*  (t)  * 

A«T.  2.  Loss  by  Charges  incurred  in  laboring  *^for  ike  De- 
fenoe^  Safegmrd^  and  Recovery^^  of  the  thing  insured. 

$  315.  So  much,  then,  for  the  liability  of  the  underwriters  oaaeeby 

in  respect  of  losses  inc^rred  by  the  assured  in  having  to  pay  Ji'writOT"^ 

salvage  properly  so  called.  ^  %I!^^rf 

endeavorJDg  to 

(^)  The  Salacia,  Gailand,  2  Hag.  Ad.        (A)  Gary  v.  King,  Ca.  temp^.  Hard-  recover,  defend 

Rep.  208.  dted  in  Abbott  on  Shipping,    wicke,  304.  or  preserve^ 

406.  6lh  ed.     {  (ah  Amer.  ed.)  SfB.  \        (t)  TheUnaaon  v.  Shedden,  2  Boa.  &  ^^^^  vmmd. 

PuU.N.A.228. 


>  See  Ahbott,  Ship.  (Oth  Am.  ed.)  SH  to  30^  in  note. 

'  Where  a  aale  of  a  vcaael  m  the  ooune'of  a  TOfage  ia  rendered  neoeanry  to  defray 
Mlvage,  this  of  itaelf  IB  held  to  create  a  total  loea  of  the  TeaKl  for  the  voyage.    Wil- 
V.  Snfiblk  Ina.  Co.  3  Samner,  510,  dted^ait,  1071,  in  note. 
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Losses  not  enu- 
mer^ted,  but 
recoverable  as 

aeoeasary  oOD- 
aequanoes  of 
the  pedis  in- 
sured against; 
as  salvage  — 
expense  of  ne> 
oessarv  repairs, 
and  otner  ais- 
bursements. 

848» 


These  charges 
(in  all  cases  of 
abandonment 
and  total  loss) 
may  be  recov- 
ered by  the  as- 
sured uom  the 
underwriters, 
as  money  paid 
to  their  use. 
Or  as  a^ubstan- 
tive  average 
loss. 


There  is  another  species  of  liability  totally  distinct  fronii 
but  sometimes  confounded  with,  that  just  considered;  the 
liability,  I  mean,  which  the  underwriters  take  upon  them- 
selves by  their  own  express  stipulation  in  the  policy^  wherein 
they  authorize  "  the  assttreds,  their  factorsj  servants^  and 
assignsj  to  suCj  labor ^  and  travel  for ^  in,  and  about  the  defence^ 
safeguard,  and  recovery  ^^  of  the  thing  insured,  without  preju- 
dice to  the  insurance ;  and  pledge  themselves  "  to  contribute 
*  to  the  charges  thereof,  each  one  according  to  the  rate  and 
quantity  "  of  his  subscription. 

Under  this  clause,  in  aU  cases  wherein  the  assured  has 
given  notice  of  abandonment  which  the  underwriters  have 
accepted,  or  wherein  the  loss  ultimately  turns  out  total  with 
benefit  (as  it  is  termed)  of  salvage  {j),  the  assured  may  re- 
cover  the  expenditures  he  has  incurred  in  endeavoring  to  save 
the  wrecked  and  stranded  property,  as  money  paid  to  the  use 
of  the  underwriUrs;  and  perhaps  it  would  be  preferable  in 
all  cases  so  to  shape  his  claim,  rather  than  to  sue  for  these 
disbursements  '^  as  a  substantive  average  loss  to  be  added 
cumulatively  "  to  the  subsequent  total  loss  (Jc) ;  but  in  prac- 
tice it  -appears  that  no  such-  distinction  is  taken,  and  such 
expenses  are  allowed  to  be  recovered  as  an  average  lo|8s,  and 
not  under  the  clause.  (/) 


Art.  3.  Loss  by  Necessary  Eaj[fendUures. 


Extraoidinary 
expenses  in- 
curred for  the 
necessary  re- 
pair or  preser- 
vation of  ship 
and  cargo,  are 
recoverable  as 
a  consequence 
of  the  peril  that 
lendei^dthem 
necessary. 


Expenditures 
for  the  neces- 
sary repairs  of 
ship. 


§  316.  Besides  these  claims,  other  expenditures  and  dis- 
bursements incurred  in  the  course  of  the  voyage,  in  conse- 
quence of  extraordinary  casualties,  and  for  the  benefit  not  of 
the  whole  adventure,  but  of  part  of  it,  as  of  the  ship  alone,  or 
of  the  cargo  alone,  are  recoverable  by  the  assured  from  the 
underwriter  as  a  particular  average  loss,  either  under  a  special 
count,  or,  generally,  as  a  consequence  of  some  peril  insured 
against. 

Thus,  actual  disbursements  necessarily  made  in  a  port  of  dis- 

{j)  A  word  of  totally  different  meaning  (l)  Per  Lord  Ellenborough  in  Livie  «. 

to  salvage  in  the  sense  *'  of  eompensation  Jansen,  15  East,  6SS. 

to  salvor*  ;  "  as  here  used,  the  word  means  (/)  Le  Cheminant  v.  Pearson,  4  Taunt. 

^  that  wkich  is  vhimatdjf  saved  of  tks  367.   See  also  Stewart  v.  Steele,  5  Scott's 

pfopenyAtuursdafUr  Tiotiu  of  abandon-  N.  R.  927. 
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tress  for  repairincr  damaTO  done  to  the  ship  in  the  isourse  of  the  ^-<»«  f  <?  ^^ 

^        .  ^  .  -  .  merated,  but 

voyage  by  the  violent  operation  of  the  perils*  insured  against,  recoverable  aa 
are  recoverable  from  the  underwriter  under  a  general  count  n^«^iy*^. 
alleging  a  loss  by  those  perils.     The  only  requisite  is,  that  JhS^STio/ 
the  repairs  must  be  absolutely  necessary  to  the  ship's  safely  ««»re<iagaiiiat; 

^  •'  "^  "^  "^    as  salvB^  — 

^keeping  the  sea  for  her  voyage,^  and  that  they  must  not  fall  expense  of  he- 
under  the  head  of  that  ordinary  wear  and  tear  of  the  voyage  ^^T^I^JmSs^ 
for  which,  as  we  have  already  seen,  underwriters  are  not  re-  ^^raement*- 
sponsible.'  849 

In  calculating,  however,  the  amount  for  which  the  under- 
writer is  liable  in  respect  of  repairs,  a  deduction  is  sUways 
made  of  one  third  for  the  value  of  the  old  materials.  Upon 
the  subject  of  this  deduction,  generally  known  in  insurance 
law  by  the  term  of  ^^  one-third  new  for  old,"  we  shall  have 
more  to  say  in  treatiilg  of  the  adjustment  of  particular 
average  losses.^ 

Besides  the  c6st  of  necessary  repairs,  there  are  other  ex-  Expenses  of  en- 
penditures  which  may  be  recoverable  from  the  underwriter. '  i>rocurere8tora. 

Thus,  as  capture  or  hostile  seizure,  primA  facie,  dissolves  lSft^fanon*Se 
the  contract  of  affreightment,  or,  at  all  events,  suspends  it  for  «'»3orwriter. 
a  time  {m)f  the  wages,  provisions,  and  other  expenses  of  the 
master  and  crew,  in  endeavoring*  to  procure  a  restoration  of 
the  captured  ship,  or  the  detained  cargo,  such  expenses  not 
being  comprised  within  those  ordinary  services  of  the  voyage 
which  are  payable  out  of  the  freight,  give  the  assured  a 
claim  either  against  the  underwriter  on  the  ship,  or  the  un- 
derwriter on  the  cargo,  in  all  cases  when  either  the  ship  alone, 
or  the  cargo  alone,  is  the  sole  cause  of  seizure  and  deten- 
tion :  ^  where  the  services  of  the  master  and  crew  are  thus 
given  for  the  joint  benefit  of  both  ship  and  cargo,  as  they  are 
wjien  both  are  the  subject  of  detention,  the  expense  incurred  . 
gives  a  claim  to  general  average  contribution,  and  only  falls 
indirectly  on  the  underwriters;  (n)  ^ 

But  an  embargo^  detention^  or  arrest  of  princes,  does  not  Expenses  in- 

cuned  daring 
detention  by 
(at)  The  Hiram,  3  Rob.  Ad.  Bep.  189.       (fi)  See^ioif,  Oeneraf  Average.  0m6afgOj  aie 

liddafd  V.  hope*,  10  East,  fl26.  5f* »  oharge  on 

*^  the  underwn- 

■        ; ters,  nor  daring 

delay  for  rs- 

»  J^irt,  969»  et  seq.  «  Potty  »79,984.  ^'*^*' 

*  Ante,  755^  ct  seq.  *  Watson  v.  Marine  Ins.  Co.  7  John.  97. 

*  Leavenworth  a.  Delafield,  X  Gaines,  573 ;  Penny  a.  N;  York  Ins.  Co.  3  Caines, 
1S5;  Spaflbcd  a.  Dodge,  14  Mass.  66. 
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Botemi-  thus  work  a  dissolution  of  the  contract  of  a£freightment|  nor 
reoowiabie  as  cven  suspend  it,  however  long  it  may  last ;  such  a  casualty, 
^eSurrooa-  ^^  ^^^^»  leaves  the  relative  rights  of  the  parties  wholly  un- 
Jg^g*j^  touched  (o) :  the  shipowneri  therefore,  owes  all  Uie  services 
tared  agminst;  of  his  crew  during  this  period  to  the  freighter,  and  their 
expenw  of  ne-  tooges  and  pTOfrisions  during  the  detention  are  a  charge  upon 
mdoLwS^  *^®  freight,  an  ordinary  expense  of  the  voyage,  which  the 
bqwements.  shipowner,  if  insured,  cannot  recover  against  his  under- 
850*      writers.  (p)i 

Upon  the  same  principle  it  is  that  the  wages  and  provisions 
of  the  crew  during  the  ship's  detention  in  a  port  of  distress 
for  repairs  are  not  recoverable  from  the  underwriter  as  an 
average  loss,  but  must  be  borne  by  the  shipowner,  as  one  of 
the  necessary  expenses  of  earning  freight,  (q) ' 
PrineipiaQf  The  principle  of  all  these  cases  is  thus  shortly  and  clearly 

the  caaee.  expressed  by  M.  Benecke : — "  The  owner  owes  the  services 
of  the  crew  to  the  freighter,  and  to  the  ship  herself  during 
the  whole  voyage,  and  consequently  also  during  the  time  of 
repairs  or  detention^  which  forms  part  of  the  voyage^  and  he 
^t  caU  upon  the  undi^writeffor  expensesThich  are 
foreign  to  his,  (the  underwriter's,)  contract,  (r)     « 

(0)  Hadley  v.  Clarice,  8  T.  Sep.  250.  «.  Gladstone,  7  East,  33.  Everth  9.  Sknith, 
{p)  Ajb  to  jA^,8ee  Eden  v.  Poole,  Paik    2  Maole  &  SeL  278. 

on  Ina.  117, 8th  ed.    Bobertaon  v.  Ewer,       {q)  Latewaid  v.  Coiling,  Paik  on  Ina. 

1 T.  Rep.  137. .  A«  to  fmgki,  aee  Shaip    288^  8th  ed.    Fletcher  v.  Pode,  ibid.  115. 

(r)  Beneok6,  Pr.  of  Indem.  463. 


1  lSaitin0.SalemIna.Co.21Iaaa.429;   M*Biide  v.  Marine  Ina.  Co.  7  John.  431 1 
Penny  v.  New  Toik  Ina.  Co.  3  Cainea,  150;  Ina.  Co.  of  N.  Amer.  o.  Jonea,  2  Bin 
ne7,547. 

*  Tbeae  ezpenaea  are,  in  the  United  Statea,  all  brought  into  general  avenge.  Pon^ 
an,  and  in  note.    See  Qilea  9.  Eagle  Ina.  Co.  2  MeicaU;  140, 144. 
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•CHAP.  m.  *  851 

OT  XZOSPTBD  SISKS  AND   LOSSHS. 

t 

Bbpobb  proceeding  to  consider  more  at  large  the  subject 
of  general  and  particular  average,  total  and  partial  losses,  and 
the  doctrine  of  adjustment,  we  will  advert  to  certain  risks 
and  losaes  which  are  excepted  from  the  policy  either  by  the 
common  memorandum,  or  by  other  express  stipulations  of 
leas  frequent  occurrence.  We  will  divide  the  chapter  as 
follows : 

Sect  L  Of  the  Common  Memorandum  or  Warranty  to  be 
free  of  Average. 

Sect.  n.  Of  the  Warranty  to  be  free  of  Seizure  or  Condem- 
nation in  the  Port  of  Discharge,  and  other  excepted 

risks. 


Sbct.  L  Ofihe  Common  Memorandum  or   Warranty  to  be 
fret  of  Average  ^Ui  Object  and  Form. 

§317.  Amongst  the  commodities  which  are  the  subjects  Oftheoommon 
of  manne  msurance,  it  is  obvious  that  there  are  many  which  or  wamnty  to 
are  liable  to  be  deteriorated  in  a  much  greater  degree  than  ^^j^cj^ 
others  by  the  eflfect  of  the  perils  insured  against :  e.  g.  the  *°<'^™^ 
same  quantity  of  sea  water  will  damage  one  article  50  per  ^^^^  f^  ^ 
ctaV  and  another  only  10  per  cent ;  a  month's  delay  will  the  memomn- 
hardly  affect  one  description  of  goods,  and  may  entirely  spoil  to'ioUcieiiaf^ 
another.  "^^ 

Th^e  are,  also,  many  articles  of  a  perishable  nature  with 
regard  to  which  it  is  very  difficult  to  discover  how  far  their 
deterioration  is  owing  to  the  direct  operation  of  the  perils  of 
the  seas,  for  which  the  underwriter  would,  primAfacie^  be 
if  and  how  tax  to  that  inherent  decay  and  internal  de* 
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Oftheoommoa  ^composition,  foT  the  effect  of  which,  as  we  have  already 
or  wafranty  to   Seen,  he  IS  not  responsible. 

age^uo^wt      i^  order  to  avoid  the  difficulty  of  adjusting  the  rate  of 
"'^^°™-         premium  on  such  commodities  to  the  risk  incurred  on  them, 
S52  *      and  escape  being  harassed  with   claims  for    partial   losses 
alleged  to  have  arisen  from  the  perils  insured  against,  but 
which  may  really  be  owing  in  great  part  to  the  inherent 
vice  of  the  commodity  itself,  the  underwriters  in  almost  all 
countries  where  the  practice  of  marine   insurance  prevails, 
have  introduced  clauses  into  the  policy,  by  which  they  stipu- 
late that  upon  certain  enumerated  articles  of  the  most  perishO' 
ble  nature,  and  of  very  frequent  import  and  export,  they  will 
not  be  liable /or  any  amount  of  sea  damage  (average)  short  cf 
total  loss  ;  upon  others  less  perishable,  that  they  will  not  be 
liable  unless  the  damage  amounts  to  a  certain  per  centage  on 
their  prime  cost,  or  value,  in  the  policy,  {a) 
The  policies  of       The  policies  of  all  mercantile  states  contain  stipulations, 
tain  similar  *     introduced  with  this  object,  which  vary  greatly  both  in  respect 
^*^'^'  of  the  articles  enumerated  and  the  amount  of  per  centage  at 

which  the  liability  of  the  underwriter  commences,  {b)  The 
stipulation  in  use  in  this  country  (which  was  first  introduced 
about  the  year  1749  (c), )  is  generally  called  the  common  mem- 
orandum, and  the  articles  enumerated  in  it  are  called  memo^ 
randum  articles.  In  all  the  policies  in  use  at  Lloyd's,  it  is  in 
the  following  form : 


Foim  of  the      (1)  Com,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free 

oommoQ  memo*        «•  i  i^i.i*i.-ii 

randum  in  use        trom  average,  unless  general,  or  the  ship  be  stranded. 

at  Lbyd's,        ^2)  Sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  warrant- 
ed free  from  average  under  5  per  cent. 
(3)  And  all  other  goods,  also  the  ship  and .  freight,  are  war- 
ranted free  of  average  under  3  per  cent.,  unless  general,  or 
the  ship  be  stranded,  (d) 

(a)  See  the  judgment  of  Lord  Alvan-  (c)  1  Magens,  10.    See  also  Boyidd 

ley  in  Dyson  v.  Rowcroft,  3  Bos.  &l  Pull.  v.  Brown,  2  Str.  1065. 

476.    BeneckA,  Pr.  of  Indem.  464,  465.  {d)  The  Royal  Exchange  Assurance 

Stevens  on  Average,  219,  5th  ed.   Boulay-  Company  has  the  following  memoran- 

Paty,  Cours  de  Droit  Mar.  tit.  z.  sect.  18^  dum :  —**  Free  from  aU  average  on  oon, 

torn.  hr.  p.  87,  ed.  1834.  flour,  fish,  salt,  fruit,  seeds,  Aides,  and 

(6)  See  Vaucher's  Guide  to  Marine  tobacco,  unless  general  or  othemnM  tpe- 

Ins.  under  the  titles  of  the  different  poli-  ciaUp  agreed,  Fkee  from  average  on  sugar, 

ciei.  mm,  skins,  hemp^  and  flax  ander  5  per 
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*Ajit.  1.    Congtruction  of  the  Common  Memorandum.  *  853 

§  318.  The  language  of  this  stipulation  is  evidently  very  CoDstrucUoa 
ambiguous,  and  a  great  variety  of  questions  have  arisen  as  to  memorwdumT 
its  construction.     The  first  question  is  what  is  inqluded  under  i.  What  articles 
the  words  by  which  the  enumerated  articles  are  described  in  I^derUiff^fda 
the  first  and  second  clauses :  as  to  this  it  has  been  decided  in  ^^  ^  memo- 

raodum  in  this 

this  country  that  the  word  com  includes  malt  (a),  peas,  and  coontiy. 
beans  (/),  but  not  rice  (g) ;  and  that  the  word  salt  does  not 
include  saltpetre.  (A) 

In  the  United  States  it  has  been  decided  that  hides  and  skins  ^  \^®  Vniied 

States. 

do  not  include  furs  (t),^  and  that  the  specification  of  one  de- 
scription of  an  enumerated  article,  as  dried  fish,  excludes  all 
other  descriptions  of  the  same,  as  pickled  fish  (j) :  so,  also, 
where  the  word  roots  was  among  the  enumerated  articles,  it 
was  held  not  to  include  sarsapariUa,  because  not  liable  to 
decay  by  sea  damage.  (Ar)  ^ 

cent,  and  on  all  odier  goods  and  on  ship  freight  and  ship  under  3  per  ceat.  except 

under  3  per  cent,  unless  general."    The  general  or  the  ship  be  stranded.'*    The 

great  and  important  difference  between  Alliance  Marine  adopts  the  form  used  in 

this  memorandum  and  that  in  use  at  Lloyd's. 

U(Ofd%  is  that  it  omiu  the  exception  (e>  Moody  v.  Surridge,  2  Esp.  633. 

**  unlem  tA$  skip  be  stranded:*^  \hB  oiher  .  (/)   Mason  v.  Skurray,  Marshall  on 

dillerettces  are,  that  it  exempts  the  oom-  Ins.  ^225.    Park,  24d|  283»  8th  ed. 

puny  from  all  liability  for  aversge  loss  on  (jg)  Scott  v.  Bou^diUon,  2  Bos.  6c  Pull. 

kidt§  and  toiaooo,  and  enumerates  rum  213.    Hence  the  word  rice  is  inserted  in 

as  an  article  on  which  they  will  only  be  the  memorandum  of  the  London  Assur- 

KaUe  for  damage  amounting  to  5  per  cent,  ance  Company. 

The  London  'Assurance  Company  also  (A)  Joumu  v.  Bourdieu,  Marshall  on 

omitied  for  some  time  the  exception  as  Ins.  224.    Park,  245,  8th  ed.    Hence  also 

to  stranding,  but  has  since  reinserted  it ;  McUtpetrt  is  inserted  by  London  Assurance 

lis  memorandum  now  runs  as  fi^ows :  —  Company. 

*'  Free  from  off  average  on  rice,  oom,  (0  t  Aster  v.  Union  Ins.  Comp.  7 

flour,  fi»h,  salt,  sal^petrtt  fruit,  and  seeds,  Cowen  Rep.  202. 

except  general,  or  the  ship  be  stranded.  {j)  t  Backewell  v.  United  Ins.  Comp. 

Free  from  average  on  sugar,  rumf  hides,  2  John.  Cases,  246. 

hemp,  flax,  and  tobaooo^  under  5  {i)  t  Coit  v.  Colonial  Ins.  Comp.  7 

cent. ;  and  on  all  other  goods  the  John.  385. 


>  But  siins  comprehend  dmr-sHm,  Bakewell  v.  United  Ins.  Co.  2  John.  Cas.  246. 

*  Under  a  policy  containing  the  exception,  usual  in  the  Boston  policies,  of  "  other 
goods  that  are  esteemed  perishable  in  their  own  nature,"  potatoes  are  deemed  perish- 
able articles,  and  fhil  wJlhin  the  exception.  Robinson  v.  Commonwealth  Ins.  Co. 
3  Sumner,  220 ;  Williams  v.  Cole,  16  Maine,  207.  See  the  remarks  upon  this  clause, 
m  Neilson  v.  Louis.  Ins.  Co.  5  BlarUn,  (N.  S.)  299;  2  PhiL  Ins.  482.  "Fruit*' 
inciiidet  dried  fnum.    Da  Paa  «.  Jones,  1  Biwmd,  437. 

10  • 
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CoBMraciioii         *  The  next  question  is,  as  to  the  meaning  of  the  words 
meinoniidiim.    ^'  waoroaniedfree  of  average  ;  "  the  ambiguity  here  chiefly  arises 
g54#       from  the  use  of  the  word  average,  as  to  the  various  meanings 
2.  MasBing  of   of  which  we  shall  have  more  to  say  elsewhere.    As  here  used 
**wmr(mudffm  i^  means  partial  loss  by  sea  damage^  and  the  purport  therefore 
Iff  atmi^       Qf  ijjg  words  "  warranted  free  of  average  "  is  that  the  under- 
writer, as  to  the  articles  enumerated  in  clause  (1),  stipulates 
to  be  free  from  liability  for  any  extent  of  deterioration  by  sea 
damage,  however  great,  which  does  not  amount  to  a  total  loss. 
And  as  to  the  articles  enumerated  in  clause  (2),  he  makes  the 
same  stipulation  as  to  all  sea  damage  which  does  not  amount 
to  5  per  cent*  of  their  prime  cost,  or  insured  value  :  it  being 
understood  in  both  cases  that,  if  the  loss  be  total,  he  engages 
to  pay  the  full  amount.  (Q 
The  nnderwii-       In  point  of  fact,  therefore,  an  insurance  upon  the  articles 
random artieiM,  Warranted  free  of  average  in  clause  (1),  is  equivalent  to  an 
SJIJ^^'^^JJfi^  insurance  against  their  total  loss  only^  according  to  the  mean- 
<niy-  ing  of  that  term  as  explained  in  the  chapter  which  treats  of 

it  (m)      In  most  of  the  cases,  accordingly,  in  which  a  ques- 
tion has  been  made  as  to  the  liability  of  the  underwriter  for 
loss  on  memorandum  articles,  the  point  of  decision  h^  been 
the  totality  or  otherwise  of  the  loss ;  and  for  this  reason  it  has 
appeared  better  to  postpone  the  detailed  consideration  of  the 
cases  until  we  come  to  treat  of  the  doctrine  of  total*loss,  con- 
tenting ourselves  here  with  laying  down  the  following  posi- 
tions as  the  result  of  the  authorities, 
wiiatunoanto       The  underwriter  is  liable  (as  for  a  total  loss)  on  memo- 
OQ  memoran-     raudum  articles :   1.  When  they  are  wholly  destroyed,  as  by 
toma^tiwiuh  ^^i  or  sunk  to  the  bottom  of  the  sea  without  hope   of 
J?2[ttIem!^S-  recovery,  or  otherwise  irretrievably  Idst  to  him.    2.  When 
gygj«"«^fflg     by  reason  of  sea  damage,  they  are  reduced,  in  the  course 
of  the  voyage,  to  such  a  state  of  decomposition  that  they 
are    obliged  to  be  thrown  overboard,  or  otherwise    dis- 


(2)  Per  Lord  AlvBoley  in  Dyson  0.  Row-       (m)  See  pott.  Chap.  Vn. 
croA,  3  Bos.  &  Pull  478. 


t  3Kent,(lkhed.)29Sp296;  Maggrathv.Chiiich,lGaine8»Eq>.  196;  NeOaonv. 
Cohimbian  Ina.  Co.  3  Caines,  Rep.  108;  Saltua  v.  Ooean  Ina.  Co.  14  John.  138; 
llaicardier  o.  Chesapeake  Ina.  Go.  8  Cranch,  39 ;  Mofean  v.  United  Statea  Ina.  Co. 
1  Wh0atoD,219;  SUnnerv.  WeHem M.  & F.  Ina.  Co.  I9Iioiua.  R^.  273. 
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posed  of  at  8ome  intermediate  port,  (n)  ^    3.  When  having  Ck^uiraotioa 
*been  necesBarily  landed  at  a  port  of  repairs  they  are  there  memonuodain. 
aold,  because  so  deteriorated  by  sea  damage  that,  if  sent  on       .855 


to  their  port  of  deatination,  they  could  only  arrive  there  in  a  Caaes  of 
state  of  physical  annihilation :  and  this,  though  at  the  time  6{ 
sale  they  may  subsist  in  specie,  and  fetch  a  price  as  and  for 
what  they  are  described  as  being  in  the  policy,  (o)  ^  4.  If 
they  arrive  at  their  port  of  destination  in  bulk,  but  so. de- 
composed by  sea  damage  as  to  have  undergone  a  chemical 
change,  and  no  longer  to  retain  the  same  physical  character, 
it  18  doubtAil  whether  tins  would  be  considered  as  a  total  loss, 
so  as  to  render  the  underwriter  liable  notwithstanding  the 
warranty.  5.  It  is,  however,  quite  certain  that .  no  amount 
of  mere  deterioration  by  sea  damage,  howeveir  great,  which 
does  not  thus  annihilate  the  physical  and  distinctive  character 
of  the  goods,  will  render  the  underwriter  liable,  especially 
where  they  arrive  in  bulk  at  their  port  of  destination,  (p) 
6.  In  this  country,  when  a  cargo  or  part  of  a  cargo  of  ^^^  ^<^ 
memorandum  articles  is  made  up  of  several  distinct  packages^ 
each  capable  of  a  distinct  valuation^  and  any  one  of  these  be 
entirely  lost,  the.  underwriters  are  liable  to  the  full  value  of 
the  package  so  lost,  this  being  considered  a  total  loss  of  such 
parL  (q) '  But,  in  order  to  this,  each  package  must  be 
literally  and  entirely  lost  or  destroyed  in  bulk :  if  its  con- 
tents be  only  deteriorated,  or  in  great  part  washed  out  by 
sea  water,  whatever  the  extent  of  the  depreciation  inay  be,  the 
rale  does  not  apply,  and  the  underwriter  is  not  liable,  (r)    It 

(»)  DyioB  V.  BoworoA  3  Boa.  &  PnU.  ray,  Maiahall  pa  loa.  2ia  Park,  283|  8th 

474.    Cotogan  o.  London  Am.  Comp.  5  ed.     Olennie  o.  London  Aaa.  Gomp.  2 

Mmde  fc  Set.  447.    Parry  «.  Aberdein,  Manle  &  SeL  37L     Wh^  lots  taJtat plaet 

9  B.  As  Cr.  411,  ovmraling  Cocking  «.  b^ofvarnva^—Andflnont;.  Royal  £zoh. 

Fknaer,PaikoiilBa.947,8lbed.  4Doiigl.  Comp.  7  Eatt,  flS.    Thompson  o.  Royal 

2SS.  Ezch.  Comp.  16  Eaat,  214.    Hedbarg  «. 

(•)  Ronx  V.  SalTador,  3  Bingfa..N.  C.  Peaiaon,  7 l^ont.  1(S3. 

SSI  4SooCt,l;  ofvmiimgtotUinxtent,  (g)  Davy  «.  Mflfoid,  15  Eaat,  909. 

8.C.lBuigh.  N.  C.594.    1  Soott,  401.  (r)  Thompson  «.  Royal  Exoh.  Am, 

ip)  Wk§n  tk§  gooda  haoa  mnioadt  see  Comp.  16  East,  214.    Hedboig  v,  Pear- 

ICAndrewsv.  Y aogfaan,  Ifarahall  on  Ina.  son,  7  TWmL  1591 
aiS.    Park,  299;  8lh  ed.  MaaoQ  v.  Skur- 


>  See  Hogg  «.  AAgnata  Im.  «t  Ranking  Co.  7  Howard,  (U.  S.)  505, 604. 
<  See  Hngg  «.  Aognala  Im.  9L  Ranking  Ca  7  Howard,  (U.  a)  505. 
sSaefOi<,103B»  1041,  tad 
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Cases  of  oon- 
stniotive  total 
Loss. 


3.  Meaning  of 
the  words  "tf  «i- 


is,  moreover,  to  be  borne  in  mind,  that  the  role  does  not  apply 
at  all  to  commodities  shipped  in  bulk  and  insured  in  gross,  as 
to  which  there  cai^be  no  total  loss  of  part.  (5) 

*In  the  United  States  this  whole  doctrine  of  the  total  loss 
of  part  is  exploded,  and  the  construction  of  the  memorandum 
settled  to  be  that,  unless  there  be  a  total  loss  .of  the  whole 
species  (as-  of  all  the  com,  or  aU  the  stigars  on  board,)  the 
underwriter  is  not  liable,  whether  the  articles  be  shipped  in 
bulk,  or  in  several  distinct  packages,  (t)  7.  In  the  cases 
hitherto  considered,  the  losses  which  have  been  held  to  ren- 
der the  underwriter  on  memorandum  articles  liable  in  spite  of 
the  warranty,  have  been  actual  total  losses ;  t.  e.  losses  total 
in  their  own  nature,  independently  of  the  election  of  the 
assured  to  treat  them  as  such,  and  therefore  requiring  no 
notice  of  abandonment  (u) ;  there  is,  however,  no  doubt  that 
a  constructive  total  loss  on  memorandum  articles,  t.  e.  such  a 
state  of  things  as  would  entitle  the  assured,  on  giving  notice 
of  abandonment,  to  claim  the  full  amount  of  the  insurance, 
would  render  the  underwriter  liable,  notvnthstanding  the 
memorandum,  (v)  The  interest,  indeed,  which  the  assured 
in  these  cases  has  to  convert  a  partial  into  a  total  loss,  may 
be  a  fair  argument  to  a  jury  upon  a  doubtful  question  of  fact, 
as  to  the  naiure  of  the  loss  or  the  motive  far  an  abandonment ; 
but  the  question,  whether  the  loss  be  partial  or  total  in  its 
nature,  must  depend  on  general  principles.  The  memoran* 
dum  does  not  vary  the  rules  upon  which  a  loss  shall  be  partial 
or  total ;  it  does  7u>  more  than  preclude  the  indemnity  for  an 
ascertained  partial  loss,  except  upon  certain  conditions,  (w)  ^ 

The  next  question  is  as  to  the  meaning  of  the  words 
*\tmles8  generaV^  It  was  on  one  occasion  contended,  that 
these  words  amounted  to  a  condition  that  if  a  general  average 
loss  took  place,  then  the  underwriters  were  liable  for  partial 
loss  also ;  but  this,  as  might  have  been  expected,  was  held  hot 


(4)  Hills  V.  London  Ass.  Comp.  5  Mees.  on  memorandum  artideif  see   Chapter 

&  Wels.  969.  VIII.    Sect.  3.  Constractive  Total  loss  on 

(0  t  Wardsworth  v.  Pacific  Ins.  Comp.  CkxxSs. 

4  Wendell  33.  («,)  Per  Lord  Abinger  in  Roux  t.  Sal- 

(f*)  As  to  this,  see  Chapter  VIL  pott.  vador,  3  Bingh.  Ji.  C.  277,  278. 

(p)  For  cases  of  constructive  total  lost 


>  See  Poole  v.  Protection  loa.  Co.  U-ConiL  47. 
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to  be  80,  and  it  was  deeided  that  the  true  coostruction  of  the  Coiwtniotion 
words  '^  warranted  free  of  average  unless  general^^^  was  that  memorendiim. 
*the  underwriter  is  exempted  by  the  memorandum  from  lia-       *  gg^ 
bility  for  any  thing  less  than  a  total  loss,  except  it  be  of  the 
DiAure  of  general  average ;  but  that  for  general  average  losses 
be  is  in  all  cases  liable,  (x) 

As  to  the  meaning  of  general  average  in  the  clause  war- 
ranting the  underwriter  free  from  damage  on  the  ship  under 
3  per  cent.,  it  seems  now  to  be  settled,  that  if  a  ship  in 
Mlasi  (i.  e.  with  no  cargo  on  board)  cut  her  cable,  or  volun« 
tarily  incur  any  damage  in  the  nature  of  general  average,  the 
underwriters  shall  be  liable  for  this  as  '^  general  average,'' 
although  the  damage  done  does  not  amount  to  3  per  cent. ; 
and  this,  although  there  is  only  one  subject  at  risk  at  the  time 
the  sacrifice  is  made,  and  there  can,  of  course,  be  no  contri- 
bution, (y) 

Next,  as  to  the  words,^^  or  the  ship  be  strcmded^^^  these  words,  4.  MeaDiog  of 
it  has  been  decided  after  much  previous  controversy,  must  be  ^Mpu'*^ 
read  as  though  the  whole  clause  ran  "  warranted  free  of  *tranM:' 
average  unless  general,  or  unless  the  ship  be  stranded  ; "  that 
is,  if  the  ship  be  stranded  the  underwriters  agree  to  be  respon- 
sible for  any  loss  by  sea  damage  on  the  enumerated  articles, 
however  trifling  the  extent  of  deterioration  may  be,  just  as 
though  no  warranty  to  be  free  of  average  bad  been  inserted 
in  the  policy,  (z) 

The  reason  of  this  is,  that,  as  it  is  very  difficult  to  ascertain,  Reason  of  inuo- 
in  the  case  of  stranding,  whether  the  damaged  state  of  the  "*^^ 
memorandum  articles  arose  proximately  from  the  stranding, 
or  from  the  perishable  nature  of  the  commodities  themselves, 
the  parties,  in  order  to  avoid  the  difficulty  of  this  inquiry, 
agree  to  consider  the  loss  to  have  happened  in  consequence 
of  the  stranding  (which  is  a  peril  insured  against)^  and  to  be 
solely  referable  thereto,  (a)  «  g^ 

*  It  has  also  been  decided  that  the  underwriters  are  thus  xo  give  efiect 
liable,  though  the  damage  or  deterioration  in  respect  of  which  ^^^^^ 

shown  that  the 

(ar)  WiLwn  v.  Smith,  3  Burr.  1550.  Corop.  cited  2  Burr.  1553,  and  Browning  Jj^^J^^ 

(y)  Sie\'en«  on  Average,  229,  5th  ed.  t>.  Elmslie,  cited  7  T.  Rep.  216;  and  4  T.    Burnett  ©. 

Beajpck^^  Pr.  of  Indem.  473.    The  prac-  Rep.  78^  and  overruling,  as  to  this  point,  Kensington. 

tioe  iu  the  United  Sutes  is  the  same.    2  Wibon  v.  Smith,  3  Burr.  1550.                    7  T.  Rep.  210. 

PhiDips  on  Ina.  503.  (a)  Per  Lord  Kenyon  in  Neshitt  v.  Luab- 

(«)  Bomett  9.  Kemingtoo,  7  T.  Rep.  ington,  4  T.  Rep.  783 ;  in  Burnett  v.  Kea- 

210^  ooofinmog  CaAtiUoo  V.  Loudon  Am.  aington,  7  T.  R«p.  222»  234. 
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CoostractioB  the  claim  is  made  be  shown  to  have  proceeded,  not  from  the 
memoruidum.  Stranding  itself,  but  from  some  other  peril ;  thus,  in  the  lead- 
ing  case  of  Burnett  v*  Kensington  the  facts  were,  that  the 
ship,  having  sprung  a  leak  by  striking  on  a  rock,  was  making 
so  much  water,  that  the  captain,  for  the  general  safety,  was 
obliged  to  run  her  on  shore ;  —the  cargo^  which  was  fruit, 
"  warranted  free  of  average,''  was  greatly  damaged,  but  it 
was  expressly  found  that  the  whole  damage  was  caused  by 
the  leak,  and  none  by  the  subsequent  stranding  —  the  court, 
after  two  arguments  and  the  most  mature  deliberation,  held 
the  underwriters  liable  for  the  average  loss  on  the  cargo,  not-* 
withstanding  the  memorandum,  (b)'  The  reason  that  mainly 
influenced  the  coqrt  in  their  decision  was,  that,  by  determin- 
ing that  the  assured  could  only  recover  for  the  loss  that  hap- 
pened by  the  stranding,  they  would  introduce  all  the  doubt 
and  difficulty  as  to  the  causes  of  the  loss  which  the  introduc- 
tion of  the  exception  '*  tmless  stranded^^  into  the  memorandum 
was  calculated  to  produce,  (c) 
Thouffh  the  In  this  case  of  Burnett  v.  Kensington,  it  will  be  observed, 

stranding  take       ,         ,  ,.  ,  ,         ,  .  .  ^    . 

place  in  one      that  the  straudmg,  though  subsequent  m  point  of  tune,  was 
age,  and  tbe^^'  7®^  ^^  some  degree  connected  with,  in  fact,  was  necessitated  by, 
an^«r  ^  ^   ^®  ^^'7  P®***'  ^^^^  caused  the  damage  to  the  cargo :  it  has  been 
tfaeunderwriter  made  a  question  in  the  United  States,  whether  the  imderwriter 
is  liable,  if  the  stranding  take  place  in  one  part  of  the  voyage, 
and  the  cargo  be  not  damaged  until  a  subsequent  part  of  it,  by 
a  cause  wholly  unconnected  with  the  stranding,  (d)     This, 
however,  is  a  point  on  which  no  doubt  can,  I  apprehend,  be 
entertained  in  English  law,^  it  being  distinctly  admitted  by 
Mr.  Justice  Grose  as  a  consequence  clearly  following  from 
the  decision  of  the  court  in  Burnett  v.  Kensington,  '^  that,  if  a 
ship  be  stranded  and  the  cargo  suffers  no  damage  whatever, 
and  afterwards  the  ship  meets  with  bad  weather,  and  the 
869*       ^cargo  sustains  an  average  loss  of  90  per  cent,  the  underwri- 
ters are  answerable  for  the  whole  of  that  average  loss,"  though 
no  part  may  have  happened  in  consequence  of  the  previous 
stranding,  (a) 

Where,  however,  the  stranding  takes  place  after  the  mem- 
orandum articles  have  ceased  to  be  at  risk,  (as  where  they 


(fr)  Burnett  v.  Kenangton,  7  T.  Eq>.       (d^  2  PhiUips  chl  Ins.  476. 
210.  (e)  PerOroae,  J.mBuniettv.KeoaiDg- 

Ctf)  SeeperGco0e,J.7T.  flep.SS4.        ton,  7  T.  Rep.  223, 934. 
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were  landed  and  sold  at  Bio  in  the  course.of  the  vojage,  and  Constnietioii 
the  stranding  took  place  off  Bordeaux^  the  port  of  destination,)  memorendum. 
this  does  not  render  the  underwriter  liable  for  an  average  loss  j/^,  where 
aostained  by  them  in  the  course  of  the  voyage ;  for  the  strand-  ukee'j^Meaf- 
ing  contemplated  by  the  memorandum  must  be .  one  which  lS^JJj^°SS3« 
takes  i^ce  after  the  adventure  on  the  memorandum  articles  ^^^  oeaaed  td 
has  commenced,  andJ[>efore  it*  has  terminated.  (/) 

It  has  also  been  decided,  that  the  words  "  or  the  ship  be  The  only  strand- 
stranded/'  are  exdusively  confined  to  the  stranding  of  the  ^^^^ 
iftq^y  and  that  the  stranding  of  a  lighter ^  in  which  goods  are  i^^^^^l^^^^^* 
being  conveyed  from  the  ship  to  shore,  is  not  within  the  ofthe«A^. 
exception,  (g) 

The  meaning  of  the  memorandum,  therefore,  is  —  ^^'the^^Sa 

1.  That  all  losses,  in  the  nature  of  general  average,  are  to  memonuidum. 
be  paid  by  the  underwriter  as  though  the  poUcy  did  not  con- 
tain the  memorandum : 

2.  That  the  underwriter  is  liable  for  no  particular  average 
losses,  or  for  none  under  the  rates  specified,  unless  the  ship 
be  stranded : 

3.  But  that  if  the  ship  be  stranded  wbUe  the  memorandum 
articles  are  on  board,  then  the  underwriter  is  liable  to  pay  all 
particular  average  losses,  whether  caused  by  the  stranding  or 
not,  juBt  as  though  the  memorandum  did  not  exist. 

It  is  obviously,  therefore,  of  great  importance  to  ascertain 
when  a  ship  is  considered  ^^iobe  str€aided\^^  within  the  mean- 
ing  of  the  memorandum. 

*Abt.  2«     What  is  a  Stranding  within  the  Meaning  of  the      *  860 

Memorandum. 

^  319.  The  term  stranding  is  very  JlMidly  chosen,  and  has  ^^^  .^ 
given  rise  to  a  variety  of  decisions  which,  in  the  language  of  in  the  memo- 

Lord  EUenborough,  "  display  a  curiosity  not  at  all  creditable  "°  ""^^ 

to  the  law."  (A)  S^ta 

The  following  appear  to  be  the  principal  points  determined  t'«^yoiK)ieiL 

if)  Boos  V.  Sahedor,  1  Bingh.  N.  C.  v.  Royal  £icb.  km,  Comp.  4  Camp.  284. 

536.    1  Soott,  491.    See  reoiaila  of  Lord  See  8.  C.  4  Manle  4i  Sel.  503,  and  alao  as 

AMager  oo  aane  eaae  in  eifor,  3  Bingh.  reported  bjr  Mr.  Sterens,  Essay  on  Aver- 

N.  C.  «70.  age,  248,  249,  5lh  ed.    See  also  M'Col- 

ig)  Hoffinaa  e.  IfanhaUt  2  Bingh.  N.  looh's  Comm.  Diet,  tit  Inmranee,  700,  ed. 

C.388.    9Boot^9M.  1837. 

(A)  PcrLord  ESIenborougfain  inXiagle 
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What  is  a         as  to  what  constitutes  a  strandine  within  the  nieanimr  of  the 

stnuidiiier  with-  .  o  o 

in  the  memo-     memorandum  : 

"*°  *""' 1.  If,  as  Lord  EUenborough  says  (t),  "  it  be  merely  touch 

ooaaiiiateV^  owrf  go  "with  the  ship, '—  if,  that  is,*she  merely  touches  on  the 
muliii*b?a^*^  obstructing  object  (whether  rock,  bank,  reef,  or  of  what- 
M»4^  of  the  ship  eve?  Other  hature)  without  remaining  fixed  upon  it  for  some 

for  a  time  on  «    .  o  i 

the  obstrucUng  spacc  of  time,  that  will  not  constitute  a  stranding ;  if,  on  the 
mm]y  **touSk  Other  hand,  she  settles  down  on  it  in  a  quiescent  state,  it 
Sjesfip^ris**  ^^"*  U)  '^^^  amount  of  damage  sustained  by  the  ship  has 
no  stranding,  nothing  to  do  with  the  question  of  stranding  or  no  strand- 
ing. (*) 
Dobson  V.  Boi-        Thus,  wherc  a  ship  ran  asround  on  some  piles,  placed  iii  a 

ion,  Park  on  .         ,     j     ,       .     •  j      r  i_      -j_  .J  , 

las.239,8Uied.  river  bed  about  nine  yards  from  the  shore,  m  order  to  keep 

up  the  banks,  and  there  rested  till  they  were  cut  away,  this 

was  held  to  be  a  stranding.  (/) 

Harraan  v.  A  shi*p  was  proceeding  down  a  tide  river  when  the  wind 

^  aox,      amp.  g^jj^g^jy  ^^^jj  j^^j,  ahead,  and  she  went  ashore  stern  foremost 

on  the  mud  bank  of  the  river,  "  There  she  remained  fast  for 
about  two  hours,  till  the  tide  flowed,  when  she  got  off  and 
proceeded  on  her  voyage ;  it  wa9  not  found  that  she  had  sus- 
tained arty  injury.     Lord  EUenborough  held  that  this  was 
861  ^       *&  stranding,  he  says,  **It  is  not  merely  touching  the  ground 
that  constitutes  stranding.     If  the  ship  touches  and  runs^  that 
circumstance  is  not  to  be  regarded.     There  she  is  never  in  a 
quiescent  state ;  but  if  she  is  forced  .ashore  j  or  driven  on  a 
?8tark'.  m^*  ftawA,  and  remains  for  any  time  on  the  ground,  this  is  a  strand- 
ing, without  reference  to  the  degree  of  damage  she  may  thereby 
suslain,^^  (m)     So,  where  a  ship  was  driven  by  a  current  on  a 
rock,  and  remained  fixed  there  froni^iSeen  to  twenty  minutes, 
it  was  held  a  stranding,  (n) 
M'Dangiev.  But,  where  a  ship  coming  out  of  .a  harbor  struck  on  a 

AsTcomp. '  rock,  fell  over  on  her  beam  ends,  and  after  remaining  so  for  a 
4  M*^Se?^  niinute  and  a  half  floated  off  and  proceeded  on  her  voyage, 
^^'  Lord  BUenborough  held  that  this  was  no.stranding.   *'  To  use 

a  vnlgar  phrase  whieh  Kas  been  applied  to  this  subject,  if  it 

(t)  4  Camp.  283.  (i)  Herman  v.  Yaiu,  S  Camp.  490. 

(»  DolMon  V.  Bolton,  Park  on  Ins.  239,  (/)  DolMon  v.  Boiton,  Park  on  Ins.  23&, 

8lh  ed.    S.  C.  BolUm  v,  Dobson,  Marsh.  8th  ed.    ManhaU  on  Ins,  231.    2  Phillips 

Ins.  231.    Harman  v.  Vaux,  3  Camp.  430.  on  Ins.  468. 

Baker  v.  Towry,  1  Stark. 436.   MDougle  («i)  Harman  p.  Vaixz, 3  Camp.  430. 

V,  Royal  Exch.  Ass.  Comp.  4  Camp.  (a)  Baker  o.  Towry,  1  Stark.  436. 
283. 
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9  ^Houfsk  and  go  ''with  the  ship  there  is  no  stranding.    It  What  is  a 
cannot  be  enough  that  the  ship  lay  for  a  few  moments  on  in'tto'^iiio- 
her  beam  ends.    Every  striking  moat  necessarily  produce  a  "°^""' 
yetardatioQ  of  the  ship's  motion.    If  bp  ike  force  of  (he 
ekmefU  she  is  run  aground  and  becomes  siationary,  Uis^n-' 
material  taheiher  this  be  on  piles  or  on  rocks  on  ike  sea  shore  ; 
but  a  mere  striking  will  not  do,  wheresoever  that  may 
happen."  (o)     When  the  case  came  before  the  foil  ooort,  his 
lorcMiip  satd|  ''I  take  it  that  stranding  in  its  fair  legal  sense 
implies  a  settling  of  the  ship  —  some  resting  or  interruptioa 
of  the  voyage,  so  that  the  ship  may  pro  tempore  be  con- 
sidered as  wrecked ;  from  which  misfortunes  a  great  deal  of 
damage  does  frequently  occur."  (p)  ^ 

In  the  case  of  Baring  v.  Henkle,  a.  d.  1801  (9),  Lord 
Kenyon  held  that  a  ship  in  a  tide  Tiver  which  was  fouled 
and  driven  on  a  bank,  where  she  remained  an  hour^  was  not 
stranded.  This  decision,  which  is  inconsistent  with  the 
later  authorities,  is  said  by  Taunton,  J.  (r)  to  be  exceedingly 
doubtful  in  law,  and  may,  in  fact,  be  considered  as  overruled. 

*2.  Another  important  test  is  to  ascertain  whether  the  ship      *  862 
took  the  ground  in  the  ordinary  course  of  the  navigation,  or 
in  consequence  of  some  unusual  and  unexpected  casualty. 

"  Where  a  vessd  takes  the  ground  in  the  ordinary  and  usual  g^i^kS  tbe 
course  €f  navigation  and  management-  in  a  tide  river  or  har^  ground  id  the 

•  .■.«.  /.»      ^.j  y.  .        >    >  ^  .  ordinary  coune 

bouTj  upon  the  Mnng  of  the  itde^  or  from  natural  deficient  of  the  naviga- 
of  water,  so  that  shemap  float  again  upon  the  flow  of  tide  or  ebba^^tbe 
increase  of  water ,  such  an  event  shaU  not  be  considered  a  ^iSi^aiM!*^ 
stranding  within  the  memorandam.^^  (s)  ^ 

A  vessel,  under  the  care  of  a  pUot,  while  being  taken  Heame  v.  Ed- 
op  Cork  river,  twice  took  ground  from  shallowness  of  water,  BUagfa^SBa  ' 
and  remained  aground,  on  the  first  oocasioa  eight,  and  on 
the  second  occanon  ten,  hours.    She  was  each  time  floated 

(#)  ITDdvsIb  9.  Bojal  Exoh.  Am.  (i),8tiied.    ]iairiMiil,S93.    2Phfltip6<» 

Comp.  4  Camp.  2S3L    8.  C.  4  Maale  dc  Ins.  468. 

Sd.  503.  (f  )  In  3  B.  &  Ad.  27. 

{p)  4  Mavla  dc  SeL  9^  (#)  Per  Loid  Tenterden  in  Wells  v. 

{q)  Baring  v.  Heakle,  Paik,  239,  note  Hop  wood,  3  B.  dt  Ad.  34. 


I  Lake  V.  CMobImui  Inn.  Gd.  13  OUo,  18.    If  avMMl8lrik8andbflge,lmtpaai0ii 
witboat  ■topping,  it  is  not  a  stranding,    ib. 
*  See  per  Story,  J.  in  Potter  v.  SaSUk  Ina.  Co.  2  SaniBer,  203. 

voL.n«  11 


OV  ]6X0SFTBD  SIBKS  ANB  LOSSES. 


What  is  a 
ftfaoding  witb- 
in  the  memo- 
landam. 


Kingsford  9. 
MarabalL 
8  BiD^h.  498. 


863* 


Bat  where  the 
ffTound  is  taken 
by  reason  of 
some  accidental 
occairenoe  or 
extraneous 
cause,  that  is  a 
stnuKung. 


off  by  the  tide,  and  afterwardsat  high  water  was  moored  to  a 
quay  in  Cork  harbor :  on  the  tide  ebbing  she  fell  over  on 
her  side,  and  lay  on  her  broadside  for  two  whole  tides,  by 
which  the  ship  and  cargo  (which  was  warranted  free  of 
,  average)  were  much  damaged.  Taking  the  ground  in  the 
manner  mentioned  appeared  in  evidence  to  be  no  mare  than  was 
usual  vnth  all  vessels  of  the  same  class  in  the  Cork  river. 
This  was  held  not  to  be  a  stranding  wilhin  the  memoran- 
dum, because  it  happened  in  the  ordinary  course  of  the  navi- 
gation.  {t) 

So,  where  a  vessel  entered  a  tide  harbor,  and  was  nx>ored 
in  the  very  place  indicated  by  the  harbor-master,  and,  upon 
the  tide  ebbing,  took  the  ground  in  the  precise  spot  where  it 
was  intended  she  should,  and,  in  so  doing,  struck  on  some 
hard  substance,  whereby  her  bottom  was  damaged,  this  was 
held  not  to  be  a  stranding,  but  a  mere  taking  the  ground  in 
the  ordinary  course  of  the  navigation,  (u) 

Chief  J.  Tindal  thus  gives  the  reason  of  this  class  of 
cases :  ''It  is  perfectly  clear  that,  by  the  term  stranding, 
neither  of  the  contracting  parties  could  intend  a  taking  of 
*the  ground  by  the  ship  in  the  ordinary  course  of  navigation 
used  in  the  voyage  upon  which  she  was  engaged ;  otherwise, 
at  every  ebb  of  the  tide  there  would  be  a  stranding ;  and  the 
memorandum  intended  for  the  security  of  the  underwriters 
against  partial  losses  upon  perishable  commodities,  would  be 
altogether  nugatory,  as  the .  smallest  injury  to  the  cargo, 
occasioned  at  an  early  part  of  the  voyage,  would  always  be 
a  loss  within  the  policy,  by  reason  of  the  ship  discharging 
her  cargo  in  a  tide  river  or  harbor."  (t;) 

3.  '^  But  where  the  ground  is  taken  under  any  extraordi- 
nary circumstances  of  time  or  place,  by  reason  of  some 
unusual  or  accidental  occurrence,  such  an  event  is  a  stranding 
within  the  meaning  of  the  memorandum  "  {w) ;  or,  as  Chief 
J.  Tindal  expresses  it, ''  tahere  the  taking  of  the  ground  does 
not  happen  solely  from  those  natural  causes  which  are  necessarily 
incident  to  the  ordinary  course  of  the  navigation  in  which  the 


{t)  Heame  v.  Edmunds,  I  Brod.  ds  to  the  same  efkm  the  observatioos  of 
iBingh.  388.    4  Moore  15.  Parke,  J.  in  3  B.  &  Ad.  29. 

(tt)  ICingsford  v.  MarshcJI,  8  Bingh.  (tcr)  Per  Lord  Teateiden,  3  B.  fc  Ad. 
458.    1  Moore  &  Sc.  6ff7.  34. 

{v)  Per  Tindal,  C.  J.  8  Bingfa.  463.   See 


WAKBAimr  10  BB  VBXE  07  ATBRAGB.  — -  THE  UEMORANDUM.  867 


is  engaged^  eHher  u>hoUy  or  in  party  but  from  some  acci'  What  is  a 
denial  or  extraneous  causey  that  is  a  stranding.^'^  {x)  ^  inThe  memo- 

A  pilot,  contrary  to  the  warning  of  the  captain,  and  in  his  ""^"'"' 

abeeace,  fastened  a  ship  by  a  rope  to  the  pier  of  the  St.  syd!^tham,* 
Greorge's  dock  basin,  where  the  dock  master  told  him  she  *  M.  &  Sci.  77. 
would  not  lie  safely.  Soon  afterwards  the  ship  took  ground 
astern,  and  the  tide  ebbing,  the  rope  broke,  and  she  fell  over 
on  her  side,  and  was  much  damaged.  The  court  held  that 
this  was  clearly  a  stranding,  the  ship  having  been  taken  out 
of  the  usual  course,  and  improperly  moored  in  the  place 
where  the  accident  afterwards  happened,  {y) 

A  ship  being  in  Wisbeach  river;  (which  is  an  artificial  2SS%B.^' 
inland  navigation,)  it  became  necessary  to  draw  off  the  water ;  Aid  225. 
upon  the  water's  %inking,  the  ship  accidentally  settled  down 
on  some  piles  which  were  not  previously  known  to  be  there. 
This  was  held  to  be  a  stranding,  the  event  not  being  in  the 
^ordinary  course  of  the  navigation  ;  for ''  we  cannot  suppose,''  ^^ 

says  Abbot,  C.  J.,  ^^  that  these  canals  are  so  constantly  want- 
ing repair  as  to  make  the  drawing  off  the  water  an  occurrence 
in  the  ordinary  course  of  the  voyage."  {z) 

A  ship,  on  entering  a  tide  harbor,  struck  the  fluke  of  an  ^^^2i  m* 
anchor,  and  being  afterwards  moored  in  deep  water  was 
lonnd  to  be  in  danger  of  sinking.  For  this  reason  she  was 
warped  further  up  the  harbor,  where  she  took  ground  and 
remained  fast.  This  was  held  to  be  a  stranding,  for,  as  re- 
marked by  Mr.  J.  Bayley,  ''  the  ship,  in  this  case  was  laid 
on  the  strand,  not  in  ordinary  course  of  navigation,  but 
ez  necessitate  to  avoid  an  impending  danger."  (a) 

A  ship  was  obliged  to  put  into  a  tide  harbor,  which  was  ^^^  |;  ^^^' 
dry  at  every  tide,  and  was  there  moored  alongside  a  quay,  ^i^- 
where  ships  of  her  burden  generally  lay :  in  addition  to  the 
usual  moorings,  it  was  found  necessary  to  lash  her  by  a  rope 
fiaistened  round  her  masts  to  posts  on  the  shore ;  when  the 
tide  ebbed  this  rope,  not  being  of  sufficient  strength,  broke ; 

(jr)  8  BinglL  404.  (m)  Bayner  v,  Godmond,  5  B.  fc  AUL 

(y)  CaiTatheriv.9ydebothain,4  Maule  225. 

flc  8eL  77 ;  and  see  the  obaervations  of  (a)  Barrow  v.  Bell,  4  B.  &  Or.  736. 

TVddL  J.  oa  this  case,  in  3  B.  dt  Ad.  25.  S.  C.  7  Dowl.  6c  Ryl.  244. 


I  PMter  9.  Sollblk  Int.  Co.  2  Smniier,  197. 


888  OF  jaospTBD  bissb  akp  Losais^. 

What  is  a         on  which  she  fell  o?er  on  her  side  and  was  stowed  in. 
inUiememo.  *  was  held  to  be  a  stranding:  the  falling  over  having  taken 

""^^""^ place^  not  in  the  ordinary  course  of  the  voyage,  but  in  oon- 

sequence  of  an  unforeseen  accident,  viz.,  the  teeal^ii^  of  the 
rope,  (b) 
^"^  3^X        ^  ^''^P  pat  into  a  tide  harbor,  and  proceeded  to^  discharge 
Ad.  20.  her  cargo  at  a  quay  on  the  west  side  of  it,  having  her  head 

moored  by  a  rope  to  the  opposite,  or  eastern  side  of  the 
harbor.  The  wind  blowing  from  the  East,  this  rope  became 
stretched,  so  that  the  ship  advanced  nearer  to  the  western 
quay  ;  and,  in  consequence,  the  forepart  of  the  ship,  instead 
of  settling  in  the  mud,  as  was  intended,  got  upon  a  heap  of 
rubbish,  whereby,  as  the  tide  ebbed,  she  became  strained,  and 
let  water  through  her  seams,  thus  damaging  a  cargo  of  fruit 
warranted  free  of  average.  It  was  held  by  the  majority  of 
the  judges,  that  this  was  a  stranding  within  the  memoran- 
865  *  ^dum.  (c)  Taunton,  J.  in  the  pourse  of  bis  judgment,  said 
that  this  case  was  not  distinguishable  from  Bishop  v.  Pent- 
land  (the  case  last  cited) :  "  here  it  is  found,"  says  the 
learned  judge,  '^  that  the  wind  blowing  from  the  East  towards 
the  bank,  and  causing  a  strain  on.  the  rope^  the  ship  in  con- 
sequence had  changed  her  position,  and  got  nearer  the 
quay  with  her  forefoot  on  the  bank,  so  that  here  there  was 
a  change  of  the  i>o8ition  of  the  ship,  and  a  stranding,  by  her 
foreibot  being  on  the  bank,  and  this  partly ^  if  not  whoth/ 
caused  by  the  easterly  wind.  This,  I  think,  was  an  acci* 
dental  oiroumstan<^,  not  necessarily  incident  to  the  naviga* 
tion."  (d)  1 

{b)  Bishop  V.  Pentland,  7  B.  &  Gr.  219..  Lord  Tenterden,  Littledale,  and  Tauntoi 
1  Man.  &  Ryl.  49.  were  the  majori'tjr. 

(o)  Wella  «.  Hoimood,  3  B.  dc  Ad.  90.       (<l>  3  B.  &  Ad.  26.  ' 


>  Bilging,  as  well  as  stranding,  \»  introduced  into  some  Aaierican  policies  as  a  cv* 
cumstance  defeating  the  memorandum  iii  respect  to  losses  caused  thereby,  which 
gives  rise  to  the  question,  what  is  bUging  ?  Under  a  policy  exempting  the  under- 
writers from  '* partial  loss  on  salt,  grain,  &c.,  and  other  goods  esteemed  perisha- 
ble,"  except  *'  the  damage  happens  by  stranding  or  bilging,"  the  ship,  loaded  with  a 
caijgo  ooming  within  the  memorandum,  was  thrown  on  her  beam  ends,  whereby  the 
seams  were  opened  and  water  admitted,  by  which  the  caigo  was  damaged.  But  no 
plank  or  timber  was  broken.  It  was  held  that  this  was  not  bilging.  Eilery  v.  Mer- 
chanVi  Ins.  Co.  3  Pick.  46. 
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Akt.  3.  Consirudion  of  the  Clauses  warranted  free  cf  Aver* 
age  under  5  per  Geni.y  and  warranted  free  of  Average  tm- 
der  3  per  Ceni. 

§  320.  The  object  of  both  these  clauses  is  the  same,  viz.   ConttructkA  ^ 
to  protect  the  Undenvriter  against  trifling  dainis :  the  former   nnted^free^?^ 
oomprising  articles  more  liable  to  sea  damage  than  the  gen-  J^^^Snt  and 
cral  cargo,  though  nbt  so  perishable  as  those  which,  in  the  warranted  free 
first  clause,  are  warranted  free  of  all  average,  stipulates  derSperoent 
that,  with  respect  to  them,  the  underwriter  shall  not  be  Object  of  these 
liable,  unless  the  loss  amounts  to  5  per  cent. :    the  latter 
clause  provides  that,  with  regard  to  the  general  cargo,  the 
flihip  and  freight,  lie  shall  not  be  liable,  unless  the  loss  amounts 
to  3  per  cent,  (e) 

Upon  the  construction  of  these  clauses  many  questions  have  i.  How  the  ra- 
arisen,  which  may,  however,  all  be  comprised  under  two  2^ of  iooiTto 
general  beads,  viz.  1.     How  is  the  required  amount  of  loss  **  ™^*  ^^• 
to  be  made  up  in  itself?    2.  Upon  what  value  is  it  to  be  cal- 
cnlated? 

*(1)  The  first  question  that  presents  itself  under  the  first      *  866 
bead  is  this,  can  successive  losses^  happening  at  different  times ^  f^*)  SacoeMve 
be  added  together  so  as  to  make  the  underwriter  Uable  if  their  ing  at  different 
aggregate  amount  exceeds  5  per  cent,  or  2  per  cent.  ?  may  ^  adcfoT 

With  regard  to  freight  and  goodsj  there  never  has  been  JSJe'up  the  ic- 
any  doubt  that  the  true  rule  is  to  take  the  aggregate  amount  ^"^^  amount. 
of  the  whole  damage  occasioned  in  the  course  of  the  voy- 
age ;  on  the  ground,  that  until  the  end  of  the  voyage  it  is 
impoesiUe  to  estimate  the  real  amount  of  damage  done  to 
the  cargo.  (/)  i 

It  has  recently  been  decided,  both  in  this  country  and  in 
the  United  States,  that  the  rule  is  the  same  with  regard  to 

(•)  The  article!  ^MdOed  in  tlie  5  per  erally  in  the  3  per  cent,  clanae,  are  called 

cent,  cliiuae  are  generally  calledi  together  the  nonremumsrated  articles, 

with  thoae  in  the  luit  clanae,  enumeraud  (/)  Beneok^  Pr.  of  Indem.  473.   Stev^ 

utioiea;  the*' ««A«r^rMiA"  included  gen-  em  on  Average,  228,  (Hh  ed. 


>  Doonell  «r.  Cotmnbian  Int.  Co.  2  Sumner,  366 ;  Brooks  v.  Oriental  Ins.  Co. 
7  Pick.  2SB,  267. 
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Constrootioa  of  the  skip  also,  80  that  if  the  aggregate  of  successive  losses  ex- 
renied  frro^r*^  ceeds  3  per  cent,  the  underwriter  on  ship  is  liable,  {g)  ^ 
TpS^nulSJa      (2)  A  second  rule  is,  that  general  and  particular  average 
warranted  free  cannot  be  added  together  so  as  to  make  the  underwriter  lia- 

of  average  un-       ,     .  -    ,     . 

der  3  per  cent    ble  if  their  aggregate  amount  exceeds  the  requisite  percent- 
(gTaiBenir"  age.  (A) 

avei^caimot      But  With  regard  to  those  losses  already  mentioned,  which 

Mtbertomake  ^^^  ^"  ^^^  nature  of  general  average,  because  voluntarily 

up  the  amount  incurred,  but  not  the  subjects  of  general  average  contribution, 

because  incurred  for  the  benefit  of  the  ship  only,  the  iwder* 

writer  on  ship  is  liable,  although  they  do  not  amount  to  3  p^ 

cent,  (i) 

Souircyfn  Mv-      ^^)  ^  ^'^''^  ^^  ^'  ^^^^  eocpen^s  incurred  for  samng  or 
ing  or  preserv-  preserving  the  cargo  and  freight  (such  as  warehouse  rent  io 
nS,  be  added  to  an  intermediate  port,  and    expenses  of  unloading  and  r^ 
make^Qj^Uw^ra.  loading)  cannot  be  added  to  the  damage,  in  order  to  make  it  up 
quired  amount.  ^  ^f^^  reqidred  anumnt  (j  ) ;  for,  as  Mr.  Stevens  says,  these 
expenses  are  not  of  the  nature  of  a  loss^  but  are  charges  in- 
curred to  preserve  and  bring  forward  the  property:  the 
clause  only  contemplates  a  loss,  and  that  such  loss  should 
867  *      *ari8e  from  an  accident,  (ft)     If,  however,  the  loss,  independ- 
ently of  thes^  charges,  exceeds  the  limited  amount  of  per- 
centage, these  charges  themselves  must  be  paid  by  the  under- 
writer, whether  they  amount  to  3  per  cent,  or  not.  (/) 

(g)  Blackett  v.  Ro^l  Ezch.  Comp.  2  Beneck^,  Pr.  of  Indem.  473.    2  Phillips 

C.  &  J.  244.   t  Doaaell  v.  Columbian  Ins.  on  Ins.  503. 

Co.  2  Sumner,  366,  per  Mr.  J.  Story.  (J)  Stevens,  230,  SKh  ed.     Beneek^ 

(A)  Stevens  on  Average,  232,  5th  ed.  472. 

Beneck^,  Pr.  of  Indem.  472.    2  Phillips  {Jk)  Stevens,  230,  5th  ed. 

on  Ins.  499.    '  (0  Benecki,  472     2  PhOlips  on  Ins- 

(i)  Stevens  on  Average,  229,  5lh  ed.  498, 499. 


>  In  Brooks  v.  Oriental  Ins.  Co.  7  Pick.  259,  it  was  decided,  that,  where  a  vessel 
sustained  a  damage  in  a  gale,  and  several  months  afterwards  another  damage  by  run- 
ning ibul  of  another  vesetel,  these  two  distinct  losses  could  not  be  joined  together  to 
make  up  the  five  per  cent.  See  the  remarks  on  this  case  in  Donnell  v.  Columbian 
Ins.  Co.  2  Sumner,  366,  377, 378,  By  the  Boston  policies  of  insurance  no  partial  loss 
on  a  ship  under  five  per  cent,  is  to  be  borne  by  the  underwriters.  Assuming  that  a 
loss,  sustained  by  the  ship  insured,  by  means  of  an  accidental  collision  with  a  foreign 
vessel,  which  by  the  law  of  the  country  where  it  takes  place,  is  to  be  borne  and 
apportioned  between  the  vessels,  as  being  by  inevitable  cosualty,  must  be  taken  to  be 
a  partial  loss,  and  amounts  to  less  than  five  per  cent. ;  yet  if  the  sum  apportioned 
upon  her,  on  account  of  the  injury  to  the  other  vessel,  together  with  her  own  loss, 
exceeds  five  per  cent.,  the  underwriters  are  liable  for  the  whole  loss  borne  and  appor^ 
tioned  on  her.    Peters  r.  Warren  Ins.  Co.  1  Story,  G.  C.  463. 
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(4)  Fourthljy  it  is  a  rule,  that  the  expenses  of  ascertaining  Constinetioii  of 
Ike  amomU  of  the  loss  cannot  be  added  to  the  damage  to  make  ramed  free  of 
up  the  required  percentage  (i») :  ^  but  if  the  damage  per  se  S^^7Snt°and 
exceeds  the  required  amount,  then  these  charges  are  added  J"J[""^®*'  ^'^ 
to  it  and  paid  by  the  underwriter  ;  otherwise  they  are  paid  by  der  3  per  cent 
the  assured  :  the  rule  being  that  they  should /atf  on  the  party  (4.)  Nor  the 
who  musi  have  sustained  the  loss  had  its  amounf  been  ascertained  cert^^g^th^ 
wMoHi  any  expense.  amount  of  !o«8. 

^  321.  The  second  question  is  upon  what  amount  is  the  n-  How  the 
percentage  to  be  calculated :  (1)  First,  it  is  a  rule  that  the  Ee'caicuiated. 
exception  is  limited  in  its  application  to  the  amount  at  risk  ^ot^t  atrisk 
wuler  the  policy  at  the  timeofloss^  t.  €.,  if  it  amounts  to  5  per  JJ^®  ^*™*  °^ 
<sent.  or  3  per  cent,  on  the  interest  then  on  board  it  is  sufficient, 
though  it  may  not  amount  to  5  or  3  per  cent,  on  the  interest 
subsequently  at  risk  under  the  policy.     This  is  established  by 
a  Tery  revolting  instance.    In  a  policy  on  a  slave  ship  the 
slaves  were  warranted  ^'  free  of  average  under  5  per  cent. 
for  loss  from  insurrection :  "  An  insurrection  took  place  at  a 
time  when  there  were  only  forty-nine  slaves  on  board ;  seven 
were  killed  in  suppressing  it :  It  was  held  that  the  under- 
writers were  liable,  this  being  a  loss  exceeding  5  per  cent,  of 
the  number  on  board  when  it  took  place,  though  it  was  by  no 
means  5  per  cent,  of  the  number  that  ultimately  formed  the 
complete  cargo,  (n)  ' 

(2.)  Upon  the  articles  enumerated  in  the  5  percent,  clause  ^uild^^oiS' 
when  insured  in  inross,  (as  it  is  often  the  case  with  hides,  flaxf  !**«  percentMo 

^         1  \  .._» calculated  oi 


oa 
aai^ 


hemp,  &c.)  the  proportion  of  damage  is  calculated  upon  the  the  whole  m 
whole  amount  of  each  specified  article  taken  separately,  t.  e.  enumerated  ar- 
the  construction  of  the  memorandum  is  the  same  as  if  it  were  *^*  ^  ^^^^^' 
♦worded  "  sugar  free  of  average  under  5  per  cent.y  tobacco      *  868 
free  of  average  under  5  per  cenLj  hemp  free  of  average  under 
5  per  cenLy  and  so  on  with  the  rest  of  the  enumerated  articles. 
Thus,  if  flax  and  hemp  be  insured  together,  valued  at 

(m)  BeneAS,  Pr.  of  Indem.  474.    3       («)  Rohl  v.  Pair,  1  Esp.  445. 
FUDipaoa  1111.909. 


I  See  Bfooka  9.  Oriental  Ins.  Co.  7  Pick.  899, 270. 

•  S.  P.  Marylaiid  Ins.  Co.«.  Boaley,  9  Ottl  de  John.  837. 
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Gonstniction  of 
the  clauses  war- 
rented  ffee  of 
average  under 
S  per  cent,  and 
warranted  frae 
of  average  un- 
der 3  per  cent 

(3.)  And  on  all 
other  goods, 
when  shipped 
in  bulk,  it  is 
calculated  on 
the  whole  car- 
go:  aiitMr  when 
each  class  of 
oommodities  is 
separately  val- 

UM. 


(4.)  Where 
merely  shipped 
in  separate 
packages,  with- 
out separate 
valuation,  and 
without  any 
clause  as  to 
paying  average 
on  each  pack- 
age, &c.  the 
percentage  of 
loss  is  calcular 
ted  on  the 
whole. 

869  ♦ 


09  EZOBFTEB  BISKS  AND  lOSSES. 

10002. :  let  the  aggregate  amount  of  damage  upon  both 
articles  be  1002.,  t.  a.  10  per  cent,  on  their  whole  value  taken 
jointly ;  yet,  unless  the  damage  on  each  amounts  to  5  per 
cent,  of  its  value  taken  separately,  the  claim  can  be  made 
good  only  on  the  one  on  which  it  exceeds  that  amount,  (o) 

(3.)  Where,  however,  as  in  the  3  per  cent,  clause,  the  rest 
of  the  cargo,  under  the  general  term  "  aU  other  goods^^^  is 
warranted  free  of  average,  without  any  specific  enumeration 
of  distinct  classes,  it  is  obvious  that  the  same  rule  cannot 
apply :  accordingly  the  practice  is  to  regard  the  whole  of  the 
non-enumerated  articles  as  forming  together  one  mass  ofpro- 
perty,  and  then  to  calculate  the  percentage  of  damage  on  their 
^g^^goie  value  (p) ;  unless,  indeed,  the  non-enumerated 
articles  have  been  separately  valued  in  the  policy :  for  then, 
such  separate  valuation  gives  a  distinct  basis  on  which  to 
compute  the  damage,  as,  6.  g.  if  coffee  is  valued  at  3002.  and 
tea  at  3000Z.  the  amount  of  damage  on  the  coffee  must  amount 
to  9/.  and  on  the  tea  to  902.  in  order  to  make  the  underwriter 
liable :  if  it  were  11/.  on  the  coffee,  and  89/.  on  the  tea, 
he  would  be  liable  on  the  former  only,  and  not  on  the 
latter,  (q) 

(4.)  Where,  however,  large  quantities  of  the  same  descrip* 
turn  of  articles,  whether  enumerated  or  vnenumeraiedy  are  made 
up  in  separate  packages,  the  damage  must  amount  to  5  per 
cent,  or  3  per  cent,  of  the  whole  aggregate  of  packages  of 
the  same  class  of  goods,  and  cannot  be  calculated  upon  each 
l^parate  package. 

Thus,  suppose  101  hogsheads  of  sugar,  or  101  bags  of 
coffee,  to  be  insured  free  of  average,  the  former  under  5  per 
cent,  the  latter  under  3  per  cent. :  suppose,  further,  five  of  the 
^hogsheads,  or  three  of  the  bags,  to  be  so  damaged  as  wholly 
unfit  for  use,  the  underwriter,  upon  the  strict  construction  of 
the  memorandum,  would  clearly  not  be  liable,  (r)  Of  course, 
if  the  five  hogsheads,  or  the  three  bags,  be  totally  washed 
out,  or  go  to  the  bottom  of  the  sea,  the  assured,  since  Davy  f;. 

(o)  Stevens  on  Average,  223,  Ah  ed.  Conn.  Rep.  357,  there  cited.    <{  Ins.  Co. 

2  PhiUips  on  Ins.  504.  v.  Bland,  9  Dana,  143.  >  . 

{p)  2  PhiUipa  on  Ins.  506.  (r)  1  Magens,  73.   Stevens^  224, 5ch  ed. 

iq)  2  PhiUips  on  Ins.  508,  and  the  case  Beneck^  474. 
of  t  Ocean  Ins.  CkMup.  v.  Carringtoo,  3 
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Milford,  would,  in  this  country,  be  entitled  to  recover  tbeir  Constmetion  of 
full  value  as  for  a  total  loss  of  part ;  but  not  as  a  particular  nnfeS^  of^ 

AVpracFP  lo«i  average  under 

average  loss.  5  p^^  ^^^^  ^^ 

(5)  It  is  obvious  that  this  mode  of  estimation  nuist  in  ^'^wranted  free 

^   '  of  average  un- 

many  cases  be  unfavorable  to  the  assured :  in  order,  there-  der  8  per  oent 
fore,  to  protect  himself  and  render  the  underwriter  liable,  (S)  ciaoses 

•  <•  «•  •i*!  that  are  inserted 

where  otherwise,  on  the  strict  construction  of  the  memor  in  practioe,  to 
randnm  he  could  not  be  so,  certain  stipulations  have  been  Sf°aicS^un^ 
introduced  into  the  policy  on  behalf  of  the  assured,  as  e.  g*.  ^  peioeniage. 
*^  to  pay  average  on  each,  species^  as  though  separate  interests 
separately  insured : "  '^  To  pay  average  on  ien^  fifteen^  or  twenty 
hogskeadSj  succeeding  numbers^  as  if  4"^/'  as  before.    K  there 
are  no  numbers,  in  such  case  the  practice  is  to  disregard  the 
clause  entirely,  and  to  pay  the  average  only  if  il  amount  to 
the  stipulated  percentage  on  the  whole  quantity,  (s)    To  meet 
the  case  where  manufactured  goods  are  shipped  in  bales  or 
packages,  the  general  clause  inserted  is,  ''  3b  pay  average 
an  each  package^  as  if  separate  interests  separately  insur- 

The  effect  of  these  clauses  is  to  make  the  underwriter 
liable  in  many  cases  where  he  would  have  escaped  from  lia^ 
bUity  altogether  upon  the  strict  construction  of  the  usual 
printed  clauses. 

Thus,  let  1000/.  be  insured  on  ten  cases  of  manufactured  street  of  theae 

claiuea 

goods  valued  at  100/.  each  case,  '^  7b  pay  average  'on  each 
package  as  of  separate  interests  separately  insured : "  suppose 
five  of  the  cases  to  be  damaged  each  3  per  cent,  or  15/.  in 
the  whole:  then  compensation  may  be  claimed  from  the 
^underwriters,  though,  without  the  clause,  the  loss  must  have  *  870 
amounted  to  SO/,  in  order  to  make  them  liable.  («) 

If  the  damage  exceeds  the  required  per  centage  on  the  Where  diunaga 
whole  amotmt,  the  assured  may,  at  his  option,  calculate  the  quired  percent- 
percentage  either  on  the  whole  amount  or  on  the  damaged  ^oie^amoont 

Thus,  supposing,  on  the  same  data,  one  of  the  cases  to  ^<^ 
have  been  damaged  50  per  cent,  or  50/.  and  the  rest  to  ar- 
rive damaged  only  1  per  cent,  the  assured  may  recover  the 
amount  of  damage  on  the  nine  cases,  though  under  the  re- 
quired per  centage,  because  the  whole  damage  exceeds  5  per 

(•)  BeaeekA,  Pr.  of  Indem.  478,  and       (I)  Stevena,  290,  flth  ed. 
BOie,  ibid.  (»)  Stevena  on  Average,  226,  filli  ad,  • 


n 
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CoDttructioii  of  cent,  on  the  whole  value.    The  reason  is,  that  this  clause, 
noted  free  of    having  been  introduced  for  the  benefit  of  the  assured,  must 
r^S^nTwd   be  construed  in  his  favor,  (v) 
H^^^J^       Mr.  Stevens  says  that  the  insertion  of  these  clauses  is 

01  average  uo-  •^ 

derapercept  go  much  a  matter  of  general  usage  whenever  goods  are  in- 
Liberai  oon-      surcd  direct  from  their  place  of  growth  or  manufacture,  that, 

BtractioQ  where  r  o  '  ' 

these  ciaiues     cvcu  when  omitted,  the  policy  is  acted  upon  as  though  they 

arenotjnaerted.   ijv  -^j        jxn 

had  been  introduced,  (to) 
The  premiom        It  has  been  decided  in  the  United  States  that,  in  order  to 

and  costs  of  m-         *      ,  ,      ,  ,  r  i  *-         « 

suraoce  are  in.   calculate  Whether  the  percentage  ot  loss  amounts  to  o  or  3 

value  on  which  per  Cent,  on  the  insurable  value  of  the  goods,  the  premium  is 

onST"o"^   ^o  ^^  deducted  from  that  value  (x) :  ^  but  no  such  principle 

calculated.        appears  to  be  acted  upon  in  this  country ;  on  the  contrary, 

the  rule  here  is  that  the  underwriter  is  liable  whenever  the 

loss  (under  the  limitations  already  pointed  out)  amounts  to 

5  per  cent,  or  3  per  cent,  on  the  value  in  the  policy,  or  on 

the  prime  cost  pltu  the  premium  and  other  costs  of  insurance. 

If  the  percent-       It  appears  to  have  been  the  intention  of  those  by  whom 

age  exceeds  the  *^  *^  ^      ^ 

required  the  clausc  was  first  introduced,  that  the  surplus  only  of  loss 

d^writer  is  lial  above  the  51  Ot  21.  per  cent,  should  be  paid  by  the  under- 
whoie'amount  Writer :  the  practice,  however,  in  this  country,  has  uniformly 
of  loss,  and  not  been  that,  when  the  loss  exceeds  the  excepted  amount  of 

merely  for  the  '  i.  <.  n 

•orpius.  ^percentage,  the  underwriter  is  liable  for  the  full  amount  of 

871  *      the  loss,  and  not  only  for  the  surplus,  (y) 


Sect.  II.  Warranties  ia  be  free  of  Seizure  and  Confiscation 
in  Port  of  Discharge^  and  other  excepted  Risks. 

b^free°ofliL.       ^  ^^'  During  the  last  war,  when  almost  all  the  ports  of 
ure  and  confis-'  the  Baltic  Were  in  a  state  of  occasional  hostility  to  this  country, 

cation  in  port  i    i  i  i-  .  •  « 

of  discharge,      and  the  advcnturous  expeditions  to  those  seas  were  under- 

and  other  ex- 
cepted risks. 


Warranty  to  be       ^*^)  Hagedom  9.  Whitmore,  1  Stark,  wealth  Ins.  Ck>.  21  Pick.  468.    Per  Pot^ 

free  of  seizure     VSl.    Stevens  on  Average,  226,  5th  ed.  nam,  J.  > 

in  ships.              Beneck6,  Pr.  of  Indem.  476.  (y)  Stevens  on  Average,  227,  Ah  ed. 

(tp)  Stevens  on  Average,  225,  5th  ed.  The  practice  is  the  same  in  the  United 

{x)  t  Brooks  9.  Oriental  Ins.  Comp.  7  States.    2  Phillips  on  Ins.  510. 
Pick.  509.      {  See  Orrok  9.  Common- 


^  The  chargeof  afonrey  at  the  home  port  should  not  be  added  to  make  up  the  per 
cttitage.    Brooks  9.  Oriental  Ins.  Ck>.  7  Pwk.  270. 
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taken  without  any  fixed  destinations  (the  election  of  the  ports  Wairantiasto  ^ 
of  discharge  being  lAcessarily  left  to  the  captain's  discretion,  ure!!^toofir 
according  to  the  exigencies  of  the  case,)  it  became  frequent  o? dShSiSSf 
for  the  underwriters  to  insert  a  stipulation. that  they  should  ^^^^^^^' 

not  be  answerable  for  the  risk  of  capture,  seizure,  or  confis- — 

cation  in  the  ship's  port  of  discharge.^ 


>  In  tbe United  States  a  clause  is  frequently  inserted  in  the  policy,  that  "the  insur- 
ers shall  not  be  answerable  for  any  charge,  damage,  or  loss,  which  may  arise  in  conse- 
quence ofseinue  or  detention  for  or  on  account  of  illicit  or  prohibited  trade,  or  trade 
in  aitkies  contraband  of  war.*'  The  question  of  the  true  interpretation  of  this  clause 
came  before  the  Supreme  Court  of  the  United  States  in  the  case  of  Carrington  v.  Mer* 
ehants  Ins.  Co.  8  Veten,  496, 916, 517, 518.  It  was  there  held,  that  to  bring  the  case 
vithin  the  clause,  as  an  exception  to  the  liability  of  the  insurers,  it  it  not  necessary 
that  there  ahould  be  a  legal  or  justifiable  cause  of  condemnation;  but  that  it  is  suffi 
eient,  that  there  is  a  legal  or  justifiable  cause  of  seizure  and  detention  for  or  on 
aoeoont  of  a  supposed  illicit  or  prohibited  trade.  If,  therefore,  there  is  a  seisure  or 
delentioii  bondJSde  made  upon  a  reasonable  ground,  such,  for  example,  as  if  there 
was  a  well-founded  suspicion  of  such^illicit  or  prohibited  trade,  or  probable  cause  to 
inpute,  or  to  justify  further  proceedings  and  inquiries,  that  would  be  a  legal  and  justi- 
finble  cause  cf  seinre  and  detention  within  the  purview  of  the  clause.  Bradstreet  v, 
Neptune  Ins.  Co.  3  Sumner,  615 ;  Magoun  v.  New  Eng.  Marine  Ins.  Co.  1  Story,  C. 
C.  197, 165;  ante,  812,  in  note.  For  other  cases  In  which  this  point  has  been  consid* 
end,  see  Higginson  v.  Fomeroy,  11  Mass.  104 ;  Church  v.  Hubbart,  2  Crancb,  187; 
Smith  9.  Delaware  Ins.  Co.  3  Serg.  &  R.  82;  S.  C.  3  Wakh.  C.  C.  127;  Johnston  9. 
Lodlow,  1  Caines,  29 ;  Muroford  v.  Pbcenix  Ins.  Co.  7  John.  449 ;  Francis  v.  Ocean 
Ins.  Co.  6  Cowen,  404 ;  Cuoullu  v.  Orteans  Ins.  Co.  18  Martin,  (Louis.)  11 ;  Cuculla 
9.  liouis.  Ins.  Co.  5  Biartin,  (M.  S.)  464.  Where  barratry  is  also  insured  against, 
and  the  ressel  is  lost  through  the  barratrous  act  of  the  master,  in  attempting  an  illicit 
trade,  by  smuggling  a  few  articles  in  his  possession,  the  insurers  are  liable,  notwith- 
mnmdmg  this  dause  against  illicit  trade.  The  illicit  trade  must  be  carried  on  by  the 
BSiiin  il  hinseU^  or  with  his  knowledge  or  assent  He  is  not  aflected  by  the  acts  of 
the  master  or  marineis.  Amer.  Ins.  Co.  v.  Dunham,  15  Wendell,  9 ;  S.  C.  12  Wend. 
463 :  S.  C.  2  Hall,  422 ;  Suckley  v.  Delafield,  2  Caines,  Rep.  222 ;  3  Kent,  (5th  ed.) 
968,  in  note.  See  Magoun  v.  N.  Eng.  Marine  Ins.  Co.  1  Story,  C.  C.  157  ;  Faudel 
V.  Pbsnix  Ins.  Co.  4  Serg.  dt  Rawle,  29 ;  Cucullu  v.  Orleans.  Ins.  Co.  18  Martin, 
(Louis.)  11.  Under  the  exception  of  all  risks  on  account  of  <*  trade  in  articles  contra- 
band of  war,"  if  the  whole  or  a  part  of  the  goods  insured  are  articles  contraband  of 
war,  *D^  *  kin  takes  place  in  consequence,  the  insurers  are  not  h'able  for  such  loss. 
Johnston  «.  Lodlow,  2  John.  Cas.  481 ;  Loring  v.  United  Ins.  Co.  2  John.  Cas.  174, 
487.  The  exception  of  the  risk  of  "  illknt  and  prohibited  trade,"  as  well  as  of  trade 
in  aitidea  contraband  of  war,  relates  to  the  goods  insured  in  the  policy,  and  not  to 
other  goods  shipped  by  the  same  vessel.  Bowne  v.  Shaw,  1  Caines,  489 ;  Depeyster 
w.  Gardner,  1  Caines,  492.  By  trade  in  the  exceptk»  respecting  illicit  trade,  &c.,  is 
Bot  neoeasariiy  implied  an  actual  buying  and  selling,  but  any  illicit  act  in  the  manag»> 
ascat  and  conduct  of  the  enterprise  on  account  of  whwh  the  property  is  seised, 
ftnith  V  Delaware  Ins.  Co.  3  Wash.  C.  C.  127 ;  Andrews  s.  Essex  Ins.  Co.  3Mason, 
0.  A  policy  of  insursnoe  contained  a  clause,  that  '*  the  insuren  are  not  liable  for 
■eiare  by  tbe  Portuguese  fgr  illicit  trade."  The  vessel  was  seised  and  condemned 
by  the  Portuguese  for  an  attempt  to  trade  illicitly.  The  underwriten  were  held  not 
liabie  for  the  kisB.  Church  v.  Hubbart,  2  Cranch,  187.  Se^  Higginson  v.  Fomeroy, 
11  Mas.  112;   Smith  v.  Delaware  Ins.  Co.  3  Wash.  C.  C.  127.    In  reference  to  the 
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Wnrantiesto  Various  cases  were  decided  on  the  coDatraction  of  these 

uieandcoafis-  clauses,  in  most  of  which  the  sole  queatlbn  was,  whether  the 

^^SicfaA^  ^^Vf  ^^  ^^  ^^"^^  ^^  seizure,  was  in  that,  which,  with  reference 

oe^t2?Si^'  to  the  nature  of  the  risk,  and  the  whole  circumstances  of  the 

What  shall  be"  ^^®®»  could  fairly  be  regarded  as  her  port  of  discharge^  within 

taken  to  be  the  the  contemplation  of  the  parties  to  the  policy*    The  courts- 
ship's  pon  of  .  /..I         V.     .  .J  •      t  .,..        ,. 

dischai^  with-  as  the  nature  of  the  subject  required,  exercised  great  hberality 

in  the  meaninir       n  .        .•        •/•  •!  a.         *!_•  '^         -j* 

Qfthewananty.  oi  construction  in  forming  a  judgment  on  this  point,  guiding 
themselves  rather  by  the  nature  of  the  risk  and  the  intention 
of  the  parties,  than  by  the  strict  and  legal  meaning  of  the 
term  port. 

Hence,  it  was  decided  by  Lord  Ellenborough,  that  if  a  ship, 
**  warranted  free  from  capture  and  seizure  in  her  port  ot  dis- 
cbarge," once  come  within  the  danger  of  capture  from  the 
land,  for  the  purpose  and  with  the  intention  of  discharging 
her  cargo,  she  should  be  considered  to  be  in  her  elected  port 
of  discharge  within  the  meaning  of  this  warranty ;  and  this 
whether  she  come  to  an  anchor  in  an  open  roadstead  outside 
•  a  harbor,  the  same  being  a  place  where  ships  of  burden 

872*  ^usually  unload  (z) ;  or  lie  on  and  off  in  a  river  forming  the 
estuary  of  a  port,  waiting  for  intelligence  (a) ;  provided  in 
each  case,  that  this  be  done  for  the  purpose  and  with  a  design 
of  discharging  there ;  of  which  purpose  and  design  the  jury 
are  the  best,  and,  indeed,  only  proper  judges,  (b)  If,  on  the 
other  hand,  the  ship  be  moored,  not  only  outside  the  harbor, 
but  in  the  open  sea,  outside  the  roadstead,  in  whic^h  ships 
usually  discharge  their  cargoes,  though  she  be  there  captured 

(g)  Dalgleish  v.  Brooke,  15  East,  205^  (a)  Jarman  v.  Coape,  13  East,  304. 

the  leading  case  on  the  subject  of  this  8.  C.  2  Gamp.  613. 

warranty.    Com  v,  Taylor,  3  Gamp.  204.  (fr)  Beyner  v.  Pearson,  4  Taunt.  662. 

Maydhew  v,  Soott,  ibid.  205,  overruling  Levin  v.  Newenham,  ibid.  722. 
Keyser  v.  Soott,  4  Taunt.  600. 


ezoeptioo  of  the  risk  of  violating  a  blockade,  see  RaddifTe  o.  United  Tns.  Co.  7  John. 
38 ;  S.  C.  9  John.  277 ;  Yeaton  v.  Fry,  5  Cranch,  335.  Notwithstanding  the  excep- 
tion of  the  risk  of  prohibited  trade,  if  goods,  specifically  described  in  the  policy,  are 
insured  from  a  port  where  the  exportation  of  them  is  universally  known  to  be  prohib^ 
ited,  the  exception  vnll  not  be  applicable  to  them.  Seton  v.  Delaware  Ins.  Co.  2 
Wash.  C.  C.  175.  A  policy  contained  the  exception  "  free  from  Britisfa  capture  and 
detention.*'  An  interruption  of  the  voyage  by  British  blockade  was  held  to  be  within 
the  exception.    Wilson  v.  United  Ins.  Co.  14  John.  227. 
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by  u  force  from  Ae  skore^  thiB  m  not  a  Iom  from  ^ich  the  WmnUesto 
UDderwrilers  are  proteotod  b;  the  wanraoty.  (c)  un»  aad  o^^ 

ComfitcaUom  means  move  tban  capture,  and  imports  <'  an  Cr ^^iT&i^ 
act  done  in  some  way  on  the  part  of  the  government  oC  the  ^^^^' 
oouotry  where  it  takes  pkee,  and  isi  some  way  beaefioial  to  vammt  to  be 
that  goveramept,  though-  the  proceeds  need  not,,  strictly  free  of  «o«/Ma- 
qpeaking,  be  brought  into  its  treasiiry«"  (dj    Henoe,  where  a  £!^^g^ 
ship,  ^^  warranted  free  from  confiMjMan  by  the  government 
is  the  ship's  port  or  ports  of  discharge,"  was  boarded  in 
Piilau  roads  (a  Prussian  port)  by  two  parties,  one  of  Prussian 
soldiers,  the  other,  part  of  the  crew  of  a  i^encA^  (Mrivateef , 
and  being  carried  into  FiUau,  the  decision  of  the  matter  Wjbs 
referred  by  the  Prussian  courts  to  the  Jbnperial  Council  of 
Prizes  in  Paris^  by  which  Iribiinal  the  ship  and  cargo  were 
•ondwnned  as  priae  to  the  French  copton^  and  the  property 
given  up  to  them ;  this  was  held  not  to  be  a  oonfisoation  by 
tha  Prussian  government,  and  therefore  not  a  risk  excepted 
by  this  warranty,  (e) 

The  oourts  pot  a  di&rent  construction  on  the  .warranty  to  F*^^  ^  ^ 
be  nee  of  capture  ia  the  ship's  '^  poil  cf  discharge  "  and  on  and  seiaara  in 
the  warranty  to  be  free  of  capture  "  in  poft  or  ports  '*  gene-  ^^  8w»«»My- 
sally.  (/)    In  the  first  ease,  as  we  have  seen,  they  considered 
*tbe  intendecf  place  of  loading  '^  the  port  of  discharge,"  though      *  ^^ 
an  open  roadstead,  and  not  v^ru  pnBtidia  partus :  in  feCjt,  as 
Mr.  J.  Bayley  expressed  it,  in  Jarman  v.  Coape,  the  word 
pari  in  such  wananliea  was  regarded  as  used  in  contradis- 
tinction to  Ae  high  seas,  {g)    On  tl>e  otherhand,  they  da^ 
tacmined  that  a  warranty  against  capture  in  port  generaUp 
ooold  not  be  available  for  the  underwriters,  unless  the  ship, 
at  the  time  of  capture,  was  actually  within  some  port ;  and 
that  it  was  not  sufficient,  under  such  a  warranty,  that  ^e 
should  then  be  in  an  open  roadstead,  where  ships,  in  ordinary 
circamstaooes,  senetimes  lighten,  but  never  discharge,  their 
cargoes  (A) ;  nor  within  the  headlands  which  form  the  mouth 
of  a  river.    Hence,  where  a  ship,  insured  from  Rotterdam 


(#)  lUyiib*.  WlMlftia,  Sl^SML  4M.       («V  Uvi«.  lifault,  19E«N,aS7. 
Urvv  »•  Vast kn,  4  tmmtL  987.    Kof-       (/)  VtflmA  aSaaboioiigii  ui  h 

«r«.8eMt,AM.Sa).    Leva  «.  Nbitmi.  vi  Ooape,  S  Cw^).  SM. 
hM^  Md.  79a.  {g)  PevBaylaf ,  J.  ia  Jwnbmi  ••  Coafe^ 

(^FWt^MiABliBboMifhiiilSfiM,  18fiaM,SB6. 
269.  (A)  BiMTB  ».  tSieiiMf;  1  Tanot.  S17. 
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"Wairantfesto  to  London,  Mid  •*\varranied  free  from  eaptufe  in  port,"  wis 
ure  and  oonfis-  Captured  while  lying  at  anchor  ofF  Gbofee,  in  the  riyer  Maes, 
^^dSctoi^  within  the  headlands  which  form  the  mouth  of  that  river,  the 
"'^tSiridS'"     "nderwrit^rs  were  held  liable,  (i) * 

The  deeiaration  Where  the  policy  Contains  a  warranty  against  capture  ia 
TMoedntA  nega-  sMp's  port  of  discharge,  it  is  not  necessary,  in  declaring  tot 
■eiaore  wBsm  a  loss  i>y  seisuTe,  to  negative  that  it  was  in  port;  at  least, 
^^^'  siich  declaration  will  be  held  good  after  verdict,  {j) 

Where  perfla  of      jf  ^  s||]p  y/^j^  ^^h  a  warranty  be  lost  under  such  circum- 

the  sea  are  the  '^  "^ 

proximate  stances,  that  the  proximate  cause  of  loss  is  perils  of  the  seas, 
the  underwriter  though  shc  bc  also  capturcd  and  condemned,  the  underwriter 
by°Sil^JrS  ^51^  "ot  bc  protected  by  the  warranty :  if,  on  thte  other  band, 

2e1aw!^tSligh  ^J^'^owg'*  ^l*®  J^^y  l>*v®  b®®**  severely  damaged  by  sea  perils, 

bconght  about    snd  thereby  exposed  to  seizure,  yet,  if  the  capture  and  con- 
by  the  periia  of    -  ...  .  -1         .  1 
tbeiea8,iBprox-  dcmuation  IS  the  proximatc  cause  of  loss,  the  underwriter 

SfMip^ure  and  ^1  ^  discharged. 

Site  wJJ!^n  '^^^>  ^^^^^  *  **?'  "  rjoarrmied  free  from  American  con^ 
IS  East,  648.  '  demnaHon,*^  was  driven  upon  the  rocks,  and  much,  though 
SJ?2 BiS^  only  partially  damaged  in  trying  to  escape  by  night  out  of 
2^-  the  port  of  New  York  from  an  American  embargo,  but  the 

next  day,  having  been  deserted  by  her  crew,  was  got  off  by 
874  *  *the  Americans  and  condemned  by  them  for  breach  of  the 
embargo,  the  underwriters  were  held  to  be  protected  from  a 
claim  for  total  loss  by  the  warranty  {k)  ;  but  where,  under  a 
policy  on  goods,  destined  for  the  South  American  republicans, 
and  ^warranted  free  from  capture  and  seizure,''  the  ship 
was  totally  wrecked'  on  the  sands  about  eight  or  nine  miles 
from  her  port  of  destination,  and  the  goods  were  taken  from 
the  wreck  iA  a  sea-damaged  state,  and  confiscated  under  the 
authority  of  the  Spanish  Royalists,  who  had  then  got  posses- 
sion of  the  port,  it  was  held,  that  here  the  proximate  cause  of 

(f)  l^Briag  V.  VanK,  9  Gaoip.  HU  {J^)  Urie  v.  Jaasin,  19  SmI,  M8. 

(»  Rucker  v.  Greaii,  16  East,  988. 


1  SeePaCiiok9.CoaiuIiBa.Co.  11  JabB.  9.  A  pdfeyoayKwtoeoataiiiedtheciiMe, 
«BO  risk  in  port  taken  bat  aeariik.''  When  the  venel  wns  abont  four  leaguea  finm 
her  port  of  deatination,  and  two  leaguea  froM  land,  ike  was  boarded  ftom  an  mimed 
lauaeh  and  takan  into  port;  and  the  goods  were  aflerwaids  sequesleiad.  Tbe  Um 
was  held  to  be  by  capture  and  not  bf  seizure  in  pMU-  Diivnl  v.  ConoMickd  In.  Go. 
10  John.  978.    flee  Watson  •.  Ifamw  Ins.  Co.  7  John.  57. 
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lam  was  the  perils  of  the  seas,  and,  therefore,  that  the  under-  WazraDtietto 
writers  were  liable,  notwithstanding  the  warranty.  (/)  ^  ««  aod  ooniu* 

Where  a  ship,  warranted  "  free  of  capture  and  seizure,  and  S^ScLaiSi! 
the  consequences  thereof  iU  her  p«rt  of  loading,"  in  order  to  JjiJdhSi?* 
avoid  such  seizure  ran  to  sea  before  she  was  properly  loaded,  o^Rdiii 


inr ». 

and  was  in  oonsequeaee,  obliged  to  put  into  port  out  of  the  T^'j^^^ 
eoorse  of  the  voyage  insured,  it  was  held  that  the  under-  4  Campb.  m 
writers,  under  this  policy,  were  not  Uable  (m) ;  but  where  the 
freight  of  the  same  ship  was  insured  by  a  pcdiey  which  did 
DOC  oontaiQ  this  warrantyi  it  was  held  t^t  they  were  liable 
for  the  same  loss,  (n) 

It  is  custamary  at  Lloyd's  to  iiisore  live  stock  with  a  ^'  war-  Warranty  to  be 
nuity  to  be  free  from  niortality  and  jettison  ;  "  and,  in  practice  it^and  jettison. 
tmderwrilers  so  insuring  are  not  considered  liable  for  any  loss 
arising  from  mortality  or  death  of  cattle,  where  the  ship 
arrives  safe,  but  only  where  the  ship  is  lost  and  the  animals 
are  drowaed. 

This  usage,  though,  undoubtedly  establisbed  at  Lloyd's, 
has  been  determined  to  be  only  legally  binding  upon  those 
who  can  be  shown  cognizant  of  it,  either  in  fact,  or  pre*- 
somptively  from  residence  in  Londoa  or  from  being  in  the 
habit  of  transacting  insurance  business  at  Lloyd's,  (o) 

In  order  to  avoid  all  possibility  of  misconception,  it  wouM 
*teem  advisable  for  imderwrilers  on  live  stock  who  wish  thus      *  875 
to  limit  their  liability,  to  warrant  themselves  free  from  aU 
kMS  of  any  kind  on  the  animals  insured  if  the  ship  arrives 
safe. 

We  have  already  seen  what  losses  will  aqd  what  will  not 
be  considered  as  frdiing  within  the  exception  of  losses  by 
■iQrtality.(jp) 

(I)  Hohn  V.  Corbett,  3  Biogh.  305.  9  (o)  Gabay  v.  Lloyd,  3  B.  dc  Cr.  798 
Moofe,  300.  ^  Do^.  ft  Ryi  541. 

(«»)0^aeiflyv.BoyaIEiidLlja.Oomp.  {p)  Ttttbam  a.  HodgK>a,  6  T.  Hep. 
4  Camp.  346-  W.     Lawrence  v.  Aberdain,  d  B,  dc 

(«)  CBcffly  V.  QomM,  4  Gamp.  349.       Aid.  107.    Oabay>.  Uoyd,  3  B.  &.  Or. 

793. 


>  Bm  Me  Banaa  v.  MaryUuid  Ina.  Co^  5  Harr.  &  John.  139. 
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8W*  •CHAP*  IV. 

Lv  tbe  tkree  |»«ceding  cfattpters  we  bave  eoDBidered  hxeet 
as  oorered  or  not  covered  by  die  policy :  in  tbe  two  wfaidi 
Mlow  QDder  tbe  bead  of  generd  and  poitieahur  average,  we 
aball  bave  to  consider  them  with  reference  to  their  prodociag 
came  and  tbe  mode  of  their  comp^uatioa :  in  treating  of 
total  and  partial  loss  we  shall  regard  them  with  reference  to 
tbe  amonnt  of  damage  sustained  by  the  thing  insured  and 
the  corresponding  extent  of  the  aasored's  claim  npon  the 
underwriter. 

In  the  present  chapter  we  propose  to  treat  of  genend 
average  under  the  f<^owing  heads  :  — 

Sect.  I.  Principles  of  the  doctrine  of  general  average. 

Sect.  n.  General  average  losses  -—  sacrifices  for  the  common 
benefit 

Sect.  IIL  General  average  losses  —  extraordinary  expendi- 
tures for  the  common  benefit* 

Sect.  IV.  What  fx>ntribntes  to  geheral  average. 

Sect.  V.  Prineiples  of  adjustment,  as  applied  lo  different 
kinds  of  general  average  losses. 

Sect.  YL  Mode  of  estimating  tbe  amoutit  of  loss  for  the 
purposes  of  general  average  adjustment. 

Sect.  VII.  Mode  of  estimating  the  value,  of  the  property 
saved  for  the  purposes  of  general  average  adjustment 

Sect.  Vin.  Of  foreign  adjustment. 

Sect.  IX.  Liability  of  owners  of  ship,  freight,  and  eargo,  for 
general  average  contribution. 

Sect.  X.  Liability  of  underwriters  \ii  respect  thereof. 


877  ♦         ♦Sect.  I.  Principles  of  the  Doctrine  of  General  Average. 

Se^cSrineof        ^  ^^^'  ^^  ^^"^  "  general  average  "  is  used  indiscriminate- 
geoerti  avw-     ly,  sometimes  to  denote  the  kind  of  lo$s  which  gives  a  claim 
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to  general  average  contribuiicn  and  sometimes  to  denote  such  ^^f^  ^ 
€oniribiUUm  itself:  in  order  to  avoid  oonfusioni  it  would  have  geoeni  ave- 

been  better  to  use  the  term  general  average  loss,  when  speak-  ^^ 

ing  of  the  former j  and  general  average  eantrHnUunh  when  ^p^fo'Sloi^^^ 
speaking  of  the  loiter.    All  losses  which  give  a  claim  to  gen-  ^^ 
eral  average  contribution,  may  be  divided  into  two  great  ^"tMsoX 
classes —  1.  Those  which  arise  bom  sacr0ces  of  part  of  the  ^'^  JJJJJJ]^ 
ship  or  part  of  the  cargo  porposely  made  in  order  to  save 
the  whole  adventure  frcMn  perishing.    2.  Those  which  arise 
out  of  extraordinuy  eajpemes  incurred  for  the  joint  benefit  of 
both  ship  and  cargo.^ 

Losses  of  the  first  class  are  those  which  are  alone  men- 
tioned in  the  text  of  that  Rhodian  Law  which  is  generally 
regarded  as  the  foundation  of  the  whcde  doctrine  of  general 
average  (a) : '  but  it  is  evident  that  expenses  incurred  by  the 
owner  of  part  of  the  adventure  for  the  joint  benefit  of  the 
whole  give  just  as  valid  a  claim  to  contribution  in  general 
average  as  any  other  species  of  loss  intentionally  incurred  for 
the  same  purpose ;  and  they  have  been  aecordngly  admitted 
to  give  such  a  claim  by  the  law  and  practice  of  all  maritime 
states. 

The  only  distinction  between  these  two  classes  of  losses.  Practical  die- 
is  in  the  principles  upon  which  they  are  eontributed  for,  which,  tweeoUie  two. 
as  we  shall  see  in  the  sequel,  vary  in  the  two  cases :  and  up- 
on this  ground  it  becomes  of  practical  importance  to  bear  the 
distinction  in  mind. 

A  general  average  loss,  therefore,  may  be  defined  to  be  ^'  a  Definitnnof 
last  arising  out  of  extraordinary  sacrifices  made^  or  extras  EwmT*^^'*^ 
^ordinary  expenses  incurred^  for  the  joisU  benefit  of  ship  and      *  878 
cargo:^  (A)  » 

{a)  Tte  ban  text  of  that  law,  in  fact   lo  ely  to  the  caae  of  jettison ;  *<  jactiia  fao- 
doea  not  extend  to  the  sacriiioe  even  of   tut  levands  navis  gretii." 
pait  of  the  $kipt  and  is  confined  in  tenna       (3)  Per  Lawrence  J.  in  Biridey  v.  Praa- 

grave,  lEul,  828. 

1  tliit  fubject  is  very  fullf  disciMsed  in  Abbott,  Ship.  (6th  Am.  ed.)  473  to  511. 
Pan  4,  Ch.  X.  to  which  the  reader  is  respectfully  rsfened ;  and  also  to  3  Kent,  (Ah 
•dL)23Sto845. 

>  Cohimbian  Ins.  Co.  v.  AsUey,  13  Peters,  (S.  C.)  397,  338.    Per  Story,  J. 

'  Mr.  Chancellor  Kent  says, — **  Qeneral,  gross,  or  extraordinary  aversge,  means  a 
eflBtiAmtion  made  by  all  parties  oonoened,  towards  a  loss  anstained  by  some  of  the 
psfftiea  in  inteiest,  for  the  benefit  of  all ;  aad  it  is  caOed  general  or  gross  average, 
beoaasalafillampOBtke  gross  anown  of  sUp^«sigo,aadfieiglit.»  3  Kent,  (Ah  ed.) 
232.    Sea  Omik  a.  CoaMMwoBlth  Int.  Co.  21  Pick.  470.    Per  Putnam,  J. 
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PriocfpiM  of         The  plainest  principles  of  eqaitj  reqatre  that  the  sacrifioeB 
^nerai  ave-      SO  Submitted  to  should  be  tnade  good  (sarciantor)  ;  and  the 

'^ expenses  incurred  be  repaid^  by  a  general  oontribntion  from 

genlnUvwB^  all  thooe  benefited  by  either  the  one  or  the  other,  in  propor- 
coQtribtttioa.      xion  to  the  valoe  of  the  property,  which  those  sacrifices  and 
expenses  have  been  instrnmental  in  saving,  (c)     Hence,  a 
^III^Jli^l^^J^  general  arerage  contribution  may  be  defined  to  be  a  contri- 
oootribution.      bution  by  all  parties  in  a  sea  adveniurej  to  make  good  ike  loss 
wkick  kds  been  sustained  by  one  or  more  of  their  co^advenbeT' 
erSf  from  sacrifices  made  or  expenses  incwrredfor  the  general 
benefit,  (d) 
Adjaicineiit  of       The  amouut  paid  by  each  of  the  co-adyenturers,  as  his  share 
n^  and  ifiabai-  of  the  Contribution,  is  exactly  proportioned  to  the  value  <tf 
tjTonhe  under-  j^j^  property,  as  finally  saved  by  the  sacrifice^  or  at  the  time 
it  was  benefited  by  the  expenditure;  this  stun  is  ascertained 
in  most  cases  directly  after  the  ship's  arrival  at  her  port  of 
destination,  and  is  there  assessed  upon  each  of   the  co- 
adventurers,  who  are  in  leLvrprimarUy  liable  to  the  party  vrfao 
has  suffered  by  the  loss :  if,  however,  they  are  insured,  they 
are  entitled  to  claim  from  their  nnderwriters  the  same  pro- 
portion of  the  sum  insured  in  the  policy,  as  the  amount  as- 
sessed upon  them  by  way  of  contribution,  bears  to  the  whole 
value  of  their  property,  as  saved  by  the  sacrifice,  {e)      In 
practice,  accordingly,  whenever  ship  or  goods  are  insured} 
general  average  losses,  when,  their  amount  is  once  ascertain- 
ed, are  settled  by  the  underwriters.     The  piocess  by  which 
the  amount  of  damage  is  ascertained,  and  the  diSmnt  sums 
to  be  paid  in  contribution  for  it  are  assessed  upon  the  parties 
interested,  and  made  good  to  them  by  the  nnderwriters,  is 
called  the  adjustment  of  general  average. 

881  ♦  *§  324.    Having  thus  given  a  brief  sketch  of  the  doctrine 

raM  iSTmurt"  *^'  general  average,  let  us  proceed  to  examine  it  more  in 
refli^from  the    detail,  and  commence  by  inquiring  into  the  characteristics 
of  those  losses  which  give  a  claim  to  general  average  contri- 
bution.   The  leading  characteristic  of  a  general  (as  distinct 
from  a  particular)  average  loss,  is,  that  it  is  the  intentional 

(c)  JBqoMiBMim  fmm  eat  ooMBme   aau  aelTM  luOwerint.     Dig.  lib.  sir. 
delrinieiitain  fieri  eon]ni,qiB|Mopieraa»    tiL  8. 

aMiie8  8JierM%oonaeoatiM]nt,«iweioee       <^  See  StateM  en  Avenge^  &  Ah  ed. 

(«)  i  MegMi  oa  loi.  5fi. 
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Tesuh  of  die  «ct  of  man,  not  the  inenlable  roeult  of  the  Pnncipietof 

...  J  .     ^      ..       •         i»  J  11      the  doctrmo  of 

penis  insnred  against ;  it  arises  from  damage  purposely  sub-  general  ave- 

mitted  to,  or  directly  effected  by  the  ageney  and  will  of  ^^ 

man ;  not  accidentally  caused  by  ibe  sgencj  of  the  winds  and 
waTes.  (/)  1 

A  storm  arises :  the  sbip  is  making  water  with  every  sei|, 
or  is  drifting  in  upon  rocks  and  breakers,  and  in  imminent 
danger  of  being  lost :  if  goods  are  thrown  overboard  to  lighten 
her,  or  masts  cut  away  to  bring  her  up,  the  damage  so  sus- 
tained by  the  owner  of  the  goods  or  the  ship,  is  a  loss  which 
gives  them  a  claim  to  general  average  contribution ;  in  other 
words,  is  a  general  average  loss«  li^  under  similar  circum- 
stances, instead  of  being  thus  sacrificed  for  the  common  safe- 
ty, the  goods  are  washed  out  by  the  waves,  or  the  mast  snapt 
asunder  by  the  wind,  the  loss  jfalls  entirely  upon  the  party 
whose  property  was  thus  damaged ;  in  other  words,  is  a  par- 
ticular average  loss. 

In  order  to  entitle  the  party  sustaining  such  loss  to  a  gen-  ^  ^^'"^"f 
eral  average  contribution,  it  must  appear  to  have  been  incur-  the  henefit  of 
red  with  a  view  to  the  general  safety  of  the  whole  adventure  yenture. 
{t.  €.  of  the  ship,  cargo  and  freight).     The  principle  of  the 
Bhodian  law  is,  tU  omnium  conirilmiione  sareiatwr  qwjd  pro 
OMNDUs  doAum  esL  (g)    The  loss,  which  is  to  entitle  one  of 
the  oo-adventurers  to  a  contribution  from  ofl,  most  be  suffer- 
ed for  the  sake  of  aU  ;   and  accordingly  we  find  that  the  sea 
laws  of  the  Middle  Ages  invariably  required  that  Ae  master, 
before  he  could  claim  a  general  average  contribution,  should 
swear  that  the  sacrifice  was  made  to  save  the  shipf  the  cargOy 
end  the  Kve$  and  UberUet  of  the  cr^.  (A) 

*So  it  has  been  held  in  this  country,  that  whera  the  general       *  882 
safety  of  the  wh<rie  adventure  is  not  imperilled,  a  loss  incur-  ^|ni^%ty 
red  for  the  safety  of  a  part  thereof  cannoC  give  a  claim  to  o^^b«  "^^ 

•^  *  "  adventure  m 

not  imperitledj 
(/)  Enerigon,  chap.  zii.  lect  39.  toL    Lawsof  Wisbuy,  art22.   Pardessiis,  Lois  a  low  ucurrea 

L  p.  5b8.,  ed.  1827.  Biar.  vol.  i.  p.  476.   «  Lea  penonnes,  et  le  ^f  »*»«  »«fely  of 

(^)  D%.  Ub.  »v.  lit.  2,  f.  1.  haver, et  tot  qoaiU  a^ha.»   Gooaolato4el  JTahifto^tt^ 

(A)  ■*  Pour  aaofver  lean  corps,  la  Bc6f,   Mare,  c.  54,  of  the  original  Catalan.   Par-  tribution. 

et  lee  darrefs."    Jugemcns  d'Oleron,  ait.    dessiu,  Lois  Mar.  yol.  ii.  p  104,  chap.  97,  Nesbitt  o. 

&    Paideamis,  Lois  Mar.  vol.  L  p.  398.    of  the  Italian  translatioa.  4X^111^783. 

"Tho  beboldca  ihr  Liff,  Schiff,  uiid  Out"  .  i.  »  p.  /o* 


1  8cePelHSf.WanMiMiCo.  18lory,C.C.403;  3  £en^  (Ah  ad.)  232,233;  2 
P1hIIiml73. 


884  <nr  qwxhblal  avb&aoi. 

Brakes  of      contributioQ  in  general  ayerage.     Thus  where  a  mob  in  Ire- 
generai  ave-      land  boarded  a  ship  partly  laden  with  corn^  and  would  not 

'^ leave  her  till  they  bad  compelled  the  captain  to  sell  them  the 

corn  at  a  certain  low  rate ;  it  was  contended  on  the  part  of 
the  assured,  that,  as  the  captain  was  thus  obliged  to  let  the 
people  take  the  corn,  in  order  to  induce  them  to  spare  the  rest 
of  the  cargOj  this  was  a  general  average  loss ;  but  Lord  Ken- 
yon  held  that  this  was  not  so,  because  the  whole  adventure  nev* 
er  was  in  jeopardy :  for  the  persons  who  took  the  corn  intend- 
ed no  injnry  to  the  ship,  or  any  other  part  of  the  cargo,  but 
the  corn,  (i)  Upon  the  same  principle  Mr.  Benedse  maintains 
that  if  the  master  of  a  neutral  ship  who  had  secretly  taken 
enemy's  goods  on  board,  should,  from  fear  of  having  these 
goods  confiscatedj  slip  his  anchor  or  throw  those  particular 
goods  overboard,  neither  he  nor  the  owners  of  these  goods 
would  have  any  claim  to  contribution  upon  the  other  parties 
to  the  adventure,  because  such  sacrifice  was  made  not  to 
save  the  whole,  but  only  a  part*  (j)  In  the  same  way,  where 
expenditures  appear  to  have  been  made  not  for  the  joint 
benefit  of  both  ship  and  cargo,  but  for  the  benefit  eith^ 
of  the  ship  alone,  or  of  the  cargo  alone,  they  can  give  no 
claim  to  general  average  contribution,  but  will  be  a  charge 
on  the  owner  of  the  particular  interest  benefited  thereby. 
Thus  as  we  shall  see  more  at  large  hereafter,  the  expenses 
of  making  apart  of  distress^  in  order  to  refU^  are  a  general 
average  ioss,  because  the  act  of  making  the  port  is  for  the 
common  benefit  both  of  the  ship  and  cargo,  {k)  But  the 
expenses  of  repairing  the  ship  after  the  port  is  once  entered, 
883  *  ^fall  solely  upon  the  shipowner  himself,  for  whose  benefit 
atone  they  have  been  incurred.  (Z) 
The  general  The  general  safety  of  the  whole  adventure  must  also  be  the 

safety  must  be  ^  !; 

the  Meet  o[  the  motive  for  the  sacrifice ;  and  if  made  with  any  other  object, 
it  can  give  no  claim  to  a  general  average  contribution.  Thus, 
where  the  captain  of  a  ship  which  was  just  on  the  point  of 
capture  threw  overboard  a  quantity  of  dollars,  not  to  save  the 
ship  and  cargo,  but  merely  to  prevent  the  dollars  from  faUing 
into  the  enemas  handsy  this  was  held  not  to  be  such  a  jettisoa 


(i)  Nesbitt  v,  Lushington,  5  T.  Rep.        (i)  Seejfoti,  Sect  IIL  Ait.  a 
TSa.  (/)  Seejpaii,Seet.iaiLrt.3. 

(J)  Beneck6,  Pr.  of  Indem.  228. 
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ttB  eotild  entitle  the  owner  of  the  doUafs  to  a  general  average  Priaeipiet  or 

^  »a._^«        •    \  Uie  ikxsiriiie  of 

COnCl  iOui  ion  •  \^ia^  general  ave- 

It  has  also  been  laid  down  that  not  only  nnist  the  saerifice  ^^ 


be  made  with  a  vifew  to  the  safety  of  the  whole  adventure,  Se^^riTiSS^ 

but  that  h  moBt  also  accomplish  thi^  object,  at  least  for  the  ^^'^'[^^ 

time,  otherwise  it  can  give  no  claim  to  a  general  average  order  to  give  a 

contribution,  (n)  ^    It  is  quite  clear,  indeed,  that  if  both  ship  avenge  omtri- 

and  cargo  entirely  perish  in  spite  of  the  sacrifiee,  so  that  ^^^ ' 

nothing  of  either  comes  to  the  hands  of  their  respective  owners, 

no  contribution  whatever  is  due.    The  really  difficult  qnestion 

arises  in  cases  where  the  ship  is  wrecked  by  the  agency  of 

the  very  peril  to  avert  which  the  sacrifice  was  made,  but  the 

goods  or  a  part  of  them  are  saved :  in  such  cases,  does  that 

which  is  saved  contribute  for  that  which  has  been  sacrificed  ? 

The  question  is  one  of  great  nicety  and  some  doobt ;  for 

which  reason  it  has  been  thought  better  to  reserve  its  discus^ 

sion  to  another  part  of  the  chapter  than  to  introduce  it  here, 

where  the  object  is  to  enumerate  only  the  undoubted  requisites 

of  a  general  average  loss,  (o) 

It  is  an  vndoubted  requisite  of  a  general  av^age  loss  that  The  Iosb  maat 
it  should  have  been  incurred  under  the  pressure  of  a  real  and  uoder  the  pres^ 
imminent  danger.    The  sacrifice  may  have  been  banAJUe  ^^^^^ 
made  with  a  view  to  the  general  safety ;  bat  it  can  give  no 
claim  to  contribution  unless  that  safety  shall  appear  *to  have       •  884 
been  really  endangered.    I  am  not  bound  to  make  good  to 

(m)  Bothr  ».  Wflrtawi,  8  B.  ft  AM.  edltum  (a.».  1S44)  of  ChamMllor  Katt't 

308.  Comm,  vol.  iil  p.  234,  note  (e). 

(it)  See  the  autboritiee  collected,  and  (o)  'Set  pott,  Sect.  V. 
the  lesoh  given  as  above,  in  the  last 


No  1o«  or  wptnae  ia  to  be  eonsidered  aa  genetaJ  average,  and  so  applied  in 
np  a  loM,  oaleat,  in  tiie  fiivt  plaot,  it  was  iwttmM  to  save  and  prsserve  the 
remaining  property,  and  unless,  in  the  second  place,  it  guattdtd  in  doing  so.  Wil- 
Hama  v.  Soflbtk  Ins.  Co.  3  Sumner,  510 ;  Scndder  v.  Bradford,  14  Fick.  13;  Whitter- 
jdge  V.  Norris,  0  Blaas.  129;  NickeiBOtt  v.  Tyson,  8  Mass.  467 ;  MHfntk  v.  Chnrob^ 
1  Cainea^  196 ;  Sansom  a.  Ball,  4  Dallas,  4^ ;  Sims  v.  Gumey,  4  Binney,  524.  See 
Bcran  a.  United  Sutes  Bank,  4  Wharton,  301 ;  Walker  v.  U.  3.  Ins.  Co.  11  Serg. 
^  B.  61.  Before  oontribntioo  takes  place,  it  mast  appear  that  the  goods  sacrificed 
were  the  price  of  safety  to  the  rest ;  and  if  the  ship  be  lost,  notwithstanding  the  sacri- 
fiee, there  will  be  no  ground  for  contribution.  3  Kent,  (5lh  ed.)  234,  235;  Pothier, 
Tft.  Araifes,  n.  113.  There  is  no  contribution,  if,  at  tbe  time  of  sacrificing  the  cargo, 
tbere  was  no  possibility  of  saving  it  Crockett  a.  Oodge,  12  Maine,  190.  So  of  the 
wsael  mn  asfaore,  when  tbere  »  no  possibility  of  saving  her.  Meeofav.  Roliinsoii,  4 
Wbaftoo,  360.    See  Walker  v.  Un.  &  Ina.  Go.  11  Serg.  dk  R.  «1. 
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Priwsqte  of     another  a  kxM  he  has  ioteDtionally  ioeiirred,  with  a  view  to 
genenU  ave-      loy  benefit,  if  such  lo6s  was  one  which  a  man  of  ordinary 

'^ firmneas  and  aonnd  judgment  would  not,  under  the  circum- 

Btances,  have  submitted  to.  The  sacrifice  must  have  been  made 
under  the  urgent  pressure  of  some  real  and  immediate^  im^peMir 
ing  danger^  and  mu^  have  been  resorted  to  as  ike  sokmeansqf 
escaping  destruction. 

<*  In  order  to  give  a  claim,"  says  Emerigon,  ^^  to  a  general 
average  contribution,  it  is  not  enough  that  a  jettison  has  beea 
made :  that  measure  ^  must  have  been  forced  upon  those  re- 
sorting to  it  by  the  fear  of  perishing,"  {par  la  crainte  de  perir.) 
"  A  panic  terror,"  says  the  same  great  writer,  *^  will  not  excuse 
^  the  captain  who  has  had  recourse  to  a  jettison  without  being 
forced  to  it  by  real  danger."  (p) 
The  sacrifice         The  old  sea-laws  detail  with  sreat  minuteness  all  the  forms 

must  not  be  re>  ^ 

sorted  to  with-  which  ought  to  be  observed  by  the  captain  before  proceeding 
erau^  as  tba  to  make  any  sacrifice  for  the  general  safety,  (g)  In  modem 
^  may  admit  times  Mr.  Stevens  gives  it  as  the  practical  rule  to  be  observed, 
where  the  case  admits  of  it,  that  the  master  should  consult  the 
most  experienced  of  the  crew  and  the  supercargo,  if  there  be 
one  on  board ;  and  then  make  as  minute  an  entry  in  his  log- 
book as  the  case  may  require,  and,  immediately  on  arriving 
at  the  first  port,  note,  and,  if  possible,  extend  his  protest  (r) 

It  is  obvious,  however,  that  in  those  cases  of  desperate  and « 
urgent  danger,  which  allow  no  time  for  hesitation  and  discus- 
sion,  no  greater  degree  of  deliberation  should  be  required 
than  may  be  necessary  to  rescue  the  meaaures  resorted  to 
from  the  reproach  of  rashness. 

'^  The  rule  of  consulting  the  crew,"  says  Lord  Eenyon, 
^^  is  rather  founded  on  qpnvenience,  and  to  avoid  dispute, 
*than  on  necessity."  (s)  "  A  consultation  with  the  oflBicers," 
gSd*  remarks  Mr.  J.  Story,  ^'may  be  highly  proper,  in  cases 
which  admit  of  delay  and  deliberation  ;  but  if  the  propriety 
and  necessity  of  the  act  be  otherwise  sufficiently  made  out, 
there  is  an  end  of  the  substance  of  the  objection."  (t) 

(p)  Emerigon,  ohap.  xii.  sect.  39,  vol.  originaL    See  Pardessua^  Lois  Maritime^ 

i,  pp.  587, 1588,  ed.  1827.  vol.  li.  pp.  104  - 112. 

\q)  Jugemens  d'Oleron,  ait.  8;  9.    Par-       (r)  Stevens  on  Average,  29, 5th  ed. 
dessus,  Lois  Maritimes,  vol.  L  p.  328.       («)  Birkley  9.  Pfesgrave,  1  £ast,  228. 
Laws  of  Wisbuy,  art.  20, 21,  ibid.  p.  475.       {t)  t  lo  Colonial  Ins.  Comp.  o.  Ashby, 

Coosolato  del  Mare,  art.  97, 109,  of  the  13  Peters  (S.  C.)  Bep.  343;  344. 
lialian  translation;  oaps.^i  56k  of  the 
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In  fact,  as  Chancellor  Kent,  with  his  usual  felicity  of  style^  S!!?^^L^ 
has  stated  the  law  on  this  subject,  ''  c(mstdtaHon  is  not  ifuht^  genoni  aire- 
pensable  previous  to  the  sacrifice.    A  case  of  inmineni  danger  ^H^L 


not  permit  it;  bui  it  must  appear  that  the  act  occasion^ 
ing  the  loss  teas  the  effect  of  judgment  and  will;  and  there 
wuiff  be  a  choice  of  perils^  where  there  is  no  possibility  of 
safeip.  («)  ^ 

It  Ternains  to  notice  another  principle,  of  great  importance  Tbemcnfices 
in  determining  whether  a  loss  be  or  be  not  such  as  to  give  a  fronrw!Sc!bji!i6 
claim  to  general  average  contribution, viz.  that  no  such  claim  muu? beofan 
can  be  sustained  unkss  the  sacrifices  and  expenditures  out  of  ezmoidinary 
which  it  arises  were  of  an  extraordinabt  nature  ;  in  other 
words  unleas  they  were  something  over*  and  beyond  those 
ordinary  duties  and  ordinary  expenses  of  the  navigation  to 
which  the  shipowner  is  bound  by  the  nature  of  the  contract 
between  himself  and  the  freighter,  and  for  which  he  is  to  be 
remunerated  by  the  freight.    By  the  contract  of  affireight- 
ment,  the  shipowifer  is  bound  to  do  all  that  is  requisite,  in  the 
ordinary  course  of  the  voyage,  for  the  safe  transport  of  the 
goods  to  their  port  of  delivery,  (v)     All  expenses^  therefore^ 
incurredj  and  all  ordinary  mancsuvres  rendered  necessary  for 
the  purpose  of  so  transporting  the  goods^  or  keeping  the  ship  in 
a  fit  state  so  to  transport  them^  are  a  direct  consequence  of 
bis  contract  with  the  freighters,  and   being  merely  within 
die  strict  scope  of  his  ordinary  duty  as  shipowner,  cannot 
entitle  him  to  any  recompense  but  that  which  was  his  con* 
sideration  for  undertaking  such  duty,  viz.  the  freight,  (w) 

Hki  this  principle  it  is  that  the  expenses  of  necessary  re-       *886 
pairs  done  to  the  ship  in  a  port  of  distress,  and  the  wages  and 
provisions  of  the  crew  during  a  delay  for  that  purpose  are  not 

« 

(«)  SKaBfi  Oomn.  (JUi  ad.)  233.  **H)«tM oet  meflorM  0ont  comprises  duw 

(v)  3  KcBi'b  Comm.  (fth  ad.)  206,  d  robUgatkn  da  tnnspoctor  la  caigusoa.*' 

«tf.  Comment  oa  Emerigon,  toI.  i.  p.  610, 

(w)  «Eb  aflbt,"  lays  Boulay-Paty,  ad.  1827.    Sea  also  2  Phillips  oa  Ins.  77. 


1  Sea  Sims  v.  Oomey,  4  Binney,  913 ;  Abbott,  Ship.  (Sth  Am.  ed.)  476, 477.  Tha 
master  is  wpoosible  for  tha  dua  axarcisa  of  his  own  judgment  in  case  of  a  jettison. 
Ha  hss  the  amhority,  and  if  ha  shows  a  necemity  for  the  sacriiice,  ha  will  ha  exeosed, 
whether  he  follows  tha  advioa  of  his  crew  or  not  Tha  craw  of  a  vessel  are  not 
MdNirised  to  make  a  jettison  of  any  part  of  tha  cargo,  even  in  a  case  of  distreas,  with- 
at  tba  mdcr  of  the  masisr.  Thb  is  tha  gaMnI  nda,  withntt  safevmoa  Id 
Tha  Niarad,  Wart,  Bap.  14, 15. 
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887  ♦ 


in  this  country  conaidered  a  fit  subjact  of  g^aeral  average 
eontribatioB.  {x)^ 

On  the  eame  prineipley  when  the  diipowneTi  in  order  to 
save  the  ship  under  circumstances  of  danger,  resorts  to  haz- 
ardous maocBUvres  which  result  in  the  destruction  of  some 
part  of  the  ship  and  rigging ;  as  when,  for  instaacei  he  car- 
ries away  sails,  or  springs  a  mast,  in  attempting,  under  a  press 
of  canvas,  to  escape  an  enemy  or  a  ke  shore,  this  has  been 
held  in  this  country,  and  also  in  France,  not  to  give  a  claim 
to  general  average  contribution  (^) ;  and  this  because  the 
mancBuvre  only  consisted  in  the  employment  of  the  ship's 
tackle  for  one  of  the  known  and  usual  purposes  offiavigaUoHf 
and  therefore  fell  within  the  scope  of  those  ordinary  exer* 
tions  to  which  the  ship  owner  is  bound  by  his  contract  with 
Ike  freighter. 

It  is,  of  course,  very  difficidt  to  practise  to  draw  the  Une 
accurately  between  what  shall  be  eonsidered  ordinary  and 
.what  extraordinary  expenses  and  sacrifices;  the  following 
case  has  frequently  been  cited  as  a  good  instance  of  that  ex- 
traordinary kind  of  sacrifice  which  would  everywhere  be 
aeknowledged  to  give  a  claim  to  general  average  contribu- 
tion. 

The  captain  of  a  French  ship,  who  had  been  chased  all 
day  by  an  enemy,  who  was  rapidly  gaining  on  him,  at 
nightfall  deliberately  launched  his  long  boat,  fitted  her  with  a 
mast  and  sail,  fixed  a  lantern  in  her  raast  head,  and  set  her 
adrift ;  at  the  saaae  time  he  hauled  down  the  shifts  lights 
and  altered  her  ooucse.  The  long  boat,  followed  by  the 
enemy,  drifted  away  bdbre  the  wind  and  was  lost :  the  ship, 
by  means  of  this  mancsuvie,  escaped.  The  loss  of  the  boat 
under  ihea^  circumstances  was  held  to  be  a  general  average 
*loss,  having  been  an  extraordinary  sacrifice,  intentionally 
made  for  the  sake  of  saving  the  ship  and  cargo,  (z) 


(jr)  See  jMK,  Sect.  III.  («)  Emerigon,  chap.  iJL  sect  41,  toL 

(y)   Covington  9.  Robertt,  2  Bos.  &    i.  p.  006,  ed.  1827. 
PuU.  N.  a.  378.    Boulay-Paty  on  Emi- 
rigoo,  vol  l  p.  610,  ed*  1827. 


>  OthervlM  at  to  wa§«f  aad  pvovWHM,  in  aooM  of  the  UMlDd  Stales.   ^teejMl, 
911,  aadia  Bote. 
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Upon  the  whole,  then,  it  appears,  that  before  a  party  in-  Frinctp^  of 
terested  in  a  eea-ventiire  can  establish  his  claim  to  a  general  general  «ve- 
average  contribution,  he  must  show  that  the  loss  he  has  sut-  ^^ 


tained  has  arisen,  not  from  any  accident,  but  from  some  —  ^«»P""*»^<>»- 
(1.)  Intentional  sacrifice,  or  voluntary  expenditure,  (2.)  Pur- 
posely resorted  to  for  the  safety  of  the  whole  adventure,^ 
(3.)  Under  the  pressure  of  real  and  imminent  danger.  It 
mast  also  appear,  (4.)  That  the  sacrifice  or  the  expenditure 
was  the  result  of  due  deliberation  ;  (64)  That  it  is  not  included 
ID  those  ordinary  duties  and  expenses  of  the  navigation  whioh 
oome  under  the  head  of  wear  and  tear,  and  are  paid  out  of 
the  freight. 


Sbct.  II.  Oeneral  Average  Losses.    Sacrifices  for  Ike  Common 

Benefit. 

Art.  1.  Sacrifices  of  Part  of  the  Cargo  for  the  General 

Safety. 

§  325.  Having  ascertained  the  principles  on  which  all  General  ave- 
claims  to  general  average  contribution  are  founded,  the  next  ^iSrifiMibrthe 
step  is  to  enumerate  the  different  cases  in  which  these  claims  fi?*^j|^,^|2w 
may  be  made  good ;  in  other  words,  to  specify  the  principal  ^.^.^  ^ — 
instances  of  general  average  loss.  «ni  avenge 

All  general  average  losses  may,  as  already  indicated,  be 
divided  into  two  great  classes :  1.  Sacrifices  of  part  of  the 
cargo,  or  of  part  of  the  ship,  for  the  joint  benefit  of  both  ; 
2.  ExpBNDiTURBS  incurred  with  the  same  object,  (a)  We 
will  begin  with  considering  those  losses  which  arise  out  of 
sacrifices  of  part  of  Ike  car  go  j  and  take  first  the  case  of 
^jettison,  which  is  the  simplest  and  most  perfect  instance  of  a  ^888 
general  average  loss.  Jettison  is  defined  in  the  Rhodian  law 
to  bejactns  mereium  foetus  levanda  navis  gratid  (6),  a  heaving 
overboard  of  the  goods  in  order  to  save  the  ship.    It  is  the 

(a)  The  able  writer  on  Bfarine  Insur-    here   adopted  ia  equivalent,  and  man 
•ace  in  M'Culloch*s  Commercial  Diction-   simple. 
uf  makes  a  fourfold  division;  but  that       {I)  Dig.  lib.  ziv.  tit.  2,  C  1. 


1  ll  mnst  who  app— r  that  it  v>aa  snooewfol.    ii«l«^  863»  note. 
VOL.  n.  13 
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Such  as  deck 
goods. 


Unless  so  car* 
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most  perfect  example  of  a  general  average  I099,  and  when 
made  intentionally,  Tor  the  sake  of  saving  the  whole  adven- 
ture from  imminent  danger  (c),  is  generally  admitted  as  giving 
a  claim  to  contribution. 

There  are,  indeed,  some  goods,  the  jettison  of  which  gives 
no  claim  to  contribution,  as  for  instance,  goods,  of  which 
there  is  no  bill  of  lading  (d)  ;  or  which  are  taken  on  board 
by  the  captain  contrary  to  the  charter-party.     But  the  most 
important  exception  is  Ihat  of  goods  carried  on  deck^  which, 
as  they  tend  to  embarrass  the  navigation,  are  not  contributed 
for,  if  jettisoned  (e)^^  unless  they  are  so  carried  according 
to  the  common  usage  and  course  of  trade  on  the  voyage  for 
which  they  are  shipped.  (/)     On  proof,  however,  of  such 
usage,  they  are  contributed  for,  if  jettisoned,  like  other  goods ; 
and  no  notice  to  the  underwriters  of  the  existence  of  such 
custom  is  necessary  in  order  to  make  them  liable,  they  being 
bound  to  know  the  usage  of  the  particular  trade,  {g)     Thus, 
carboys  of  vitriol  (A),  timber  on  the  voyage  between  London 
and  Quebec  (t),  and  pigs  between  London  and  Waterford  (/), 
have  been  contributed  for,  after  jettison,  though  carried  on 
deck,  an  usage  of  trade  being  proved,  in  each  case,  so  to 
carry  them.* 


(e)  Not  otherwise ;  see  Butler  v.  Wfld- 
man,  3  B.  &  Aid.  396. 

id)  Code  de  Commerce,  art.  420.  Prus- 
sian Code,  S  1851.  Ordinaozas  di  Bilbao, 
c.  21.  art.  7.  See  also  Baldaaseroni,  torn, 
iv.  tit.  5,  h  36. 

(i)  Elmerigon,  chap.  xii.  sect.  42,  vol. 
i.  p  d23,  ed.  1827.  Beneck^,  Pr.  of  IndeoL 
283.    Abbott  on  Shipping,  3S0,  6th  ed. 

(/)  Ross  V.  Thwaites,  Park,  23, 8th  ed. 
Backhouse  v.  Ripley,  ibid.  24.    Code  de 


Commeree,  ait.  421.  Hambaigb  Ordi- 
nance, tit.  22,  art.  8. 

{g)  Valin,  Comment,  on  Ord.  tit.  da 
Jet.  art.  13,  vol.  ii.  p.  533,  ed.  1829. 

(A)  Da  Costa  v,  £dmund«,  4  Camp. 
142.  ^  See  the  remarks  on  this  case  in 
Taunton  Copper  Co.  t.  Merchants  los. 
Co.  22  Pick.  106,  113,  to  115.  ^ 

(*)  Gould  9.  Oliver,  4  Bingh.  N.  C. 
135. 

(j)  Maward  v.  Uibbert,  3  Q.  B.  120. 


}  Abbott,  Ship.  (6th  Am.  ed.)  481  to  490,  and  notes  ;  Lenox  «.  United  Ins.  Co.  3 
John.  Cas.  178;  Smith  v.  Wright,  1  Caines,  33  ;  3  Kent,  (5th  ed  )  240;  Crocker*. 
Mer.  Ins.  Co.  Sup.  Jud.  Court,  SufT  Mass.  (1839,)  cited  2  Phil.  Ins.  78 ;  Johnston  v. 
Crane,  Kerr,  (New  Brans.)  Rep.  356.  It  is  otherwise  as  to  the  ship's  boat.  Lenox 
«.  United  Ins.  Co.  3  John.  Cas.  178. 

s  Browne  V.  Corawell,  1  Root,  60.  Biit  in  Cram  o.  Aiken,  13  Maine,  229,  in  an 
action  for  contribution  against  the  owners  of  a  vessel,  on  the  deck  of  which  the  plain- 
tifl''s  goods  had  been  shipped  according  to  the  uniform  usage  of  the  trade,  and  at  full 
freight,  it  was  held,  that  goods  thus  shipped  on  deck,  and  lost  by  jettison,  are  not  enti- 
tled to  the  benefit  of  general  average.  The  same  substanlially  had  been  decided 
befoie,  in  Dodgev.  Bartol,  5  GnenU  286.    See  Barber  v.  Brace,  3  Conn.  9;  Abbott, 
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Wherci  in  the  eoorae  of  the  voyage,  in  order  to  save  a  ship  General  ave- 
firom  founderingy  to  float  her  after  stranding,  or  to  enable  J^^rifiMsfortbe 
•her  to  make  a  port  of  distress,  part  of  the  cargo  is  put  into  «*n»oii  bene- 
bottts  and  lighters,  and  lost  before  reaching  the  shore,  such  JettjaoM. 
loaa  gives  a  claim  to  general  average  contribution  (k) ;  for  it      *  889 
is  regarded  as  though  it  were  a  jettison  {proinde  H  jaetura  ^^^!!^ 
fada  essei)  (/),  being  an  intentional  exposure  of  the  goods  to  m^ten  n- 
itmrineni  and  extraordinary  risk,  with  a  view  to  the  ship's  S^^^SJdT^ 
safety,  (m)  ^  U?^®'  •'F^^^ 

If,  however,  the  goods  be  thus  hazarded  in  the  ordinary  "^^noet. 
oonrse  of  the  voyage,  and  not  in  order  to  rescue  the  ship  from  done  in  tbe  or- 
any  extraordinary  or  impending  dsknger ;  as  where,  in  the  ^"^TuWcia. 
Mtual  course  of  the  navigation,  they  are  necessarily  sent  on  in  ^^' 
boats  or  lighters  from  the  ship  to  the  port  of  destinaticm,  their 
lots  gives  no  claim  to  contribution*  (n) 

If,  in  the  case  first  supposed,  the  boat  employed  for  the 
purpose  of  taking  out  the  goods,  itself  belong  to  the  ship,  it 
must,  as  well  as  the  goods,  be  contributed  for,  if  lost  (o) 

If,  however,  in  the  same  case,  the  ship  and  rest  of  the  Nooontribo. 
eargo  be  lost,  no  contribution  is  made  in  respect  thereof  by  ^^^*^  ^^ 
the  goods  thus  exposed  for  the  general  welfare,  even  though  powd,  where 
they  themselves  arrive  safe ;  for,  as  they  do  not  owe  their  aie  Iom.  ^'^"^ 
preservation  to  the  loss  of  the  ship,  they  cannot  be  liable  to 


(1)  EmengoD,  chap.  zii.  Mct  41,  vol.  (it)  Yah'D,  tit.  dea  Avarie«,a]t.  0,  vol.  ii. 

L  ^  flee,  ed.  1S87.    BeneckA,  System  das  p.  499^  ed.  1829.    BenaokA,  Pr.  of  Indem. 

Aasecoianz,  vol.  iv.  pp.  fi0,  fi7,  ad.  1810.  178. 

Abbott  on  Shipping,  ^  Olh  ed.  (o)  Eraerigoo,  chap.  xii.  sect  41.  vol.  i. 

(0  Dig.  lib.  xiv.  tiu  2.  f.  4.  p.  909,  ed.  1827. 

{m)  BsMck^,  Pr.  of  Indem.  178. 


ap.  (6lh  Am.  ed.)  482  to  48S,  in  note ;  Hampton  v.  Brig  Thaddeaa,  4  Martin,  (N. 
&)  flB2;  Wolcott  V.  Eagle  Ins.  Co.  4  Pick.  429.  These  cases  were  decided  befoie 
Gould  9,  Oliver,  and  Milward  a.  Hibbert,  referred  to  in  the  text  Mr.  Chancellor 
Kent  saft,'"  Goods  shipped  on  deck  contribute,  if  saved,  but  if  loat  by  jettison, 
tlKy  are  not  entitled  to  the  benefit  of  general  average,' and  the  owner  of  the  goods 
■NMt  bear  the  k)as  without  contribution  ;  for  they,  by  their  situation,  tncreaae  the 
diflcohy  of  the  navigatk)n,  and  are  peculiariy  exposed  to  peril  Nor  is  the  carrier  m. 
that  case  responsible  to  the  owner,  unless  the  goods  were  stowed  on  deck  without  the 
ooaaent  of  the  owner  or  a  general  custom  binding  this  owner,  and  then  he  would  be 
chafgeahle  with  the  kss.*'  3  Kent,  (Mi  ed.)  940.  Most  of  the  caaea,  above  lelerrad 
10^  are  cited  in  support  of  this  doctrine.  But  Milward  v.  Hibbert  had  not  appeared 
it  was  written.    Gould  v.  Oliver,  is  cited  by  the  learned  chancellor  in  hia  note. 

I  fceHeylygerv.N.ToricFiienaii*a  Ins.  Ce.il  John.  89;  Lewfti  v.  WilliuM,  i 
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oontrilmto  to  such  \om  (p) ;  neither,  in  cue  the  ship  is  lost, 
but  the  cargo  or  a  portion  of  h  saved,  can  the  portion  ao 
saved  be  liable  to  contribote  for  the  goods  transhipped,  (q) 

There  are  two  conflicting  decisions  ^  in  the  United  States 
npon  the  question,  whether,  if  the  goods  thus  exposed  are 
damaged,  or  jettisoned  in  their  transit  from  the  ship  to  the 
shore,  their  owners  can  claim  contribution  from  the  owners 
of  the  other  goods  similarly  exposed*  Mr.  Phillips  thinks 
they  may,  and,  on  principle,  he  seems  to  be  right,  (r) 

*If  goods  be  voluntarily  and  without  fraud  given  up  to 
pirates,  &c.  by  way  of  composition,  th^  loss  thence  arising  is 
a  general  average  loss ;  for  the  goods  in  such  caae  are  mm 
much  saerificed  for  the  general  safety  as  though  they  were 
jettisoned,  {s)  If  forcibly  taken  by  pirates  or  plunderers,  it 
is,  of  course,  otherwise,  there  being  in  such  case  no  voluntary 
submission  to  loss,  (i) 

On  the  ground,  that  the  accessory  follows  its  principal,  all 
damage  necessarily  caused  to  other  goods,  or  to  the  ship  by 
the  jettison,  itself  gives  a  olaim  to  general  contribution,  (u) 
Thus,  if  boles  are  cut  in  the  ship  in  order  to  get  goods  or 
stores  out  for  the  sake  of  lightening  her  («)  ;  or  if  good^ 
after  being  brought  up  on  deck,  in  order  that  other  less  valu- 
able goods  stowed  benealh  them,  may  be  jettisoned,  are 
themselves  washed  overboard  or  damaged  by  the  sea,  the 
loss,  is,  in  both  cases,  a  general  average  loss,  (w)  So,  where 
water  is  thrown  down  a  ship's  hatches  to  extinguish  an  acci* 
dental  fire,  and  other  goods  are  damaged  thereby,  (x)  ' 


{p)  Code  de  Commerce,  art  427.  Be- 
neck6,  Pr.  of  Indem.  212,  2ia  Abbott 
on  Shippings,  428,  6th  ed.  See  also  the 
OuidoD,  o.  5.  art.  28.  **  Gar  il  o'y  a  avec 
qui  contribuer.'* 

(q)  Beneclc^,  Pr.  of  Indem.  213. 

(r)  2  Phillipe  on  Ins.  83  >  85. 

(«)  Hicks  V.  Pah'ngtoQ,  Moore,  297« 
^  Abbott  Ship.  (6lh  Am.  ed.)  477.  ^ 


(t)  r^eabitt  e.  Luahington,  4  T.  Bep. 
788. 

(u)  Code  de  Commerce,  art.  400,  f  5. 
Emerigon,  chap.  xii.  sect.  41.  vol.  i  p. 
601,  ed.  1827.    2  Phillips  on  Ins.  82. 

(v)  Beneck*,.  Pr.  of  Indem.  177,  178. 
Stevens  on  Average,  12,  Slh  ed. 

(fp)  Beneck^,  Pr.  of  Indem.  213. 

(x)  Stevens  on  Average,  42,  dth  ed. 
Beneck6,  Pr.  of  Indem.  243. 


1  Lewis  0.  Willkma,  1  Hall,  430,  decidiDg  in  the  affirmative,  and  Whitteridge  s. 
Konia,  6  Mass.  195,  in  the  negative,  of  the  question  stated  in  the  text 

'  Ail  damage  immediately  arising  ifom  jettison,  or  other  act  of  necessity,  is  to  be 
ooBtributed  for,  though  it  happen  to  perishable  articles,  which  Ntnain  in  specie. 
Tb«M,  where,  in  cttlting  away  the  mast,  it  splintered  below  the  partnens  and  ma<le  an 
opening  by  which  water  was  let  into  the  hold,  in  consequence  of  which  tiMca^pi^ 
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Oo  the  same  principle  the  freight,  which  but  for  the  jetti-  General  vn- 
SOD,  the  shipowner  would  have  received  for  the  goods  jetti-  sacrifices  for 
soiled,  must  be  made  good  to  him  by  a  general  average  con-  Unefit^^ 
tribniion.  (y)  ^  JeitiBoim. 

Goods  jettisoned  still  belong  to  their  former  owners,  and,  !^^j^[. 
if  recovered  from  the  sea,  may  be  reclaimed  by  them  on  pay-  sooed. 
iog  the  expenses  of  salvage.    Ees  jada  dammi  manei  necJU  g^j^^ 
adprehendentisy  q^iapro  dereliclo  nan  habekar,  {z)  '^'^^ 

•Art.  2.  Sale  of  Part  of  Cargo  for  the  Common  Ben^.        ♦  891 

§  326.  In  cases  otabsohUe  necessity,  when  the  master,  being  Sale  ofpait  of 
in  a  foreign  port,  has  no  other  means  whatsoever  of  raising  aSo^imL 
money,  be  may,  as  we  have  already  seen,  sell  part  of  the 
cargo  for  the  purpose  of  procuring  funds. 

This  right  is  recognized  and  sanctioned  alike  by  the  earliest 
aod  most  recent  codes  of  maritime  law  (a),  and  by  the  juris- 
prudence of  our  own  country.  (6) 

In  such  cases,  according  to  the  expression  of  Lord  Stowell,  ^<^^ure  of  Um 
'^  a  portion  of  the  cargo  is  abraded  for  the  common  benefit ; " 
and  the  transaction  is  considered  to  be  in  the  nature  of  a 
compulsive  loan  from  the  owner  of  the  goods  so  sold  for  the 
benefit  of  all  concerned,  (c) 

When  such  sale  is  clearly  made  out  to  have  been  for  the  Wh«niigivesa 

^  claim  to  geii»> 

general  beneJU,  it  entitles  the  owner  of  the  goods  so  sold  to  mi  aven^ 
claim  a  general  average  contribution  in  respect  of  the  loss  he 


(y)  Beneck^  Pr.  of  Indem.  ITS.     2  ian  tmnslatioa ;  chap.  62,  lo  the  original 

Fhfllipa  on  Ins.  91.  CatalaD,  see  Pardessus,  Lois  Maritinies, 

(s)  Dig.  lib.  xiv.  tit.  2,  f.  &   Emerigoo,  vol.  ii.  p.  110.    See  also  the  Code  de 

efaap.  xii.  sect.  40,  vol.  i.  p.  596.  ed.  1827.  Commeroe,  art.  234. 

(a)  See  the  jtidgmenis  of  deron,  art.  (6)  See  the  famous  case  of  The  Grati- 

29;  ia  PanlesBus,  Lois  Maritimes,  vol.  i.  tudioe,  3  Rob.  Adm.  Rep.  239. 

p.  330.    Laws  of  Wubtiy,  ait.  39,  cited  (c)  See  the  judgment  tf  Lord  Ellen- 

•a  44,  in  Pardessas,  ibid.  p.  480.    The  borough  in  Powell  v.  Gudgeon,  5  Maole 

Coasolalo  del  Mare,  cap.  105,  of  the  Ital-  dc  Sel.  431. 


eoMistrng  of  com,  was  damaged,  this  damage  was  considered  a  sabjeot  of  oontribn- 

tioa.    Maggrath  «.  Church,  1  Gaines,  214 ;  Saltus  v.  Ooean  Ins.  Co.  14  John.  138. 

I  So,  in  case  of  contribution  for  the  loas  of  the  ship  by  voluntary  stranding,  the 

fieighi  is  to  be  contribated  for .    Columbian  Ins.  Co.  v.  Ashby,  13  Peters,  (S.  C.) 

13  ♦ 
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General  ave-      hes  sustained  by  the  transaction,  just  as  though  the  goods  had 

2Sfie«  foT    been  jettisoned,  (d)  ^ 

^DefiT^^^ie       ^^  ^^^^^  ^^  <^^  ^^  goods  so  sotd  for  the  general  benefit 

ofpartofoaiyo.  bears  a  considerable  resemblance  to  the  case  of  jettison,  for, 
in  both  alike,  the  owner  is  deprived  of  his  property  for  Hie 
eommon  benefit,  and  to  him  it  must  be  immaterial  whether 
the  loss  arises  from  a  sacrifice  at  sea  or  on  shore,  {e) 

Tiieicm  arising      If  indeed,  the  ffoods  are  sold  by  the  shii^owner  merely  to 

out  oT  such  ,    ^  ,  ft  ./..,,.  ..  L 

sale  gives  no  defray  the  expenses  of  those  necessary  repairs  of  ike  ship,  which 
trrbuti^^here  ^^  himself  is  in  duty  bound  to  provide  by  the  very  contract 
fectS'to^ui  ®'  affreightment,  then,  upon  the  principles  already  developed, 
pksrtiieofdioarr  the  loss  incurred  by  these  sales  cannot  be  made  *the  subject 

expenses  of  the  , 

voyage.  of  a  general  average  contribution,  but  must  be  made  good 

892  ^  by  the  shipowner  alone^  to  the  owner  of  the  goods  so  sold. 
The  captain  is  bound  to  have  bis  ship  in  a  navigable  state ; 
and  if,  being  unable  to  raise  the  means  of  refitting  her,  he  is 
obliged  to  foroe  a  loan  from  the  owners  of  the  goods  by  the 
sale  of  their  property,  he  must  himself  compensate  them  for 
the  loss  so  occasioned. 

Po^»- cjod-      The  English  courts  have  proceeded  on  these  principles. 

lei.  431.  '  Thtis,  where  a  ship  was  forced  to  put  back  into  port  to 

repair  the  accidental  damage  done  to  her  by  a  storm,  and  the 
roaster,  having  no  other  means  of  raising  money,  sold  part  of 
the  cargo  to  defray  the  expense  of  the  repairs,  the  court  held, 
that  the  owners  of  the  goods  so  sold  could  not  recover  against 
their  underwriters  a  rataUe  proportion  of  the  Joss  they  had 
so  incurred,  but  must  make  their  claim  against  the  shipowners 
alone.  (/) 

Wilson  *'  ^'  where  the  captain  of  a  ship,  having  been  arrested  in  a 

3  Campb.  479.  foreign  port  for  the  necessary  repai7's  of  his  ship  while  she  lay 
there,  sold  part  of  the  cargo  in  order  to  procure  his  liberation. 
Lord  EUenborough  held  that  the  sale  of  the  goods  under  these 
circumstances  was  not  a  sacrifice  for  the  joi'n^  benefit  of  ship 
and  cargo,  and  therefore  could  give  no  claim  to  a  general 


{d)  3  Kent's  Comm.  (5th  ed.)  242.  (/)  Powell  v.  Gudgeon,  5  Maule  & 

(s)  Per  Mr.  J.  Story  in  the  case  of   Sel.  431.    S.  P.  in  Sarquy  v.  Hebsoa,  4 
The  Ship  Packet,  3  Mason,  255.  Bingh.  131. 


>  Giles  tr.  Eagle  Ins.  Go.  2  Mefcalf,  140,  cited  jMst,  910,  in  note.    See  Orrok  v. 
Commonwealth  Ins.  Co.  21  PkJc  469;  Depau  v.  Ocean  Ins.  Co.  5Cowen,  63. 


average  contribution,  (g*)     "  If,^  said  bis  lordship,  ''  tbe  sbip  General  ave- 
had  been  seized  for  non-payment  of  the  Sound  dues,  I  should  sacrifices  for 
have  thought  that  a  sale  made  for  the  sake  of  liber  aUng  both  i^^^jo!!^^ 
ship  and  cargo  from  such  detention,  might  have  been  the 
foundation  of  a  claim  for  general  average."  (A) 

From   these  decisions   (as  Mr.   Beneek^  has  truly  ob-  Where  the  ex- 
served  (t)  )  it  by  no  meana  follows,  that  the  loss  arising  from  are  themselves 
the  sale  of  goods  can  in  no  case  be  considered  in  this  country  n^.'tbe  ^qm 
SB  giving  a  claim  to  general  average ;  on  the  contrary,  it  ^[j^^g^'^ 
aeeme  abundantly  clear,  from  the  language  of  Lord  Ellen-  repair  or  defray 

tn^ip  18  ffeoattu 

borotigh,  in  the  case  last  cited,  that  a  claim  to  general  con-  average  also. 

tribution  would  be  held  to  be  established  whenever  such  sale 

*wa8  manifestly  resorted  to  with  a  view  to  the  joint  benefit      *  893 

of  both  ship  and  cargo,  or  to  repair  losses,  which  themselves 

come  into  general  average. 

Thus  there  can  be  little  doubt  that  goods,  sold  to  defray 
the  expenses  of  making  a  port  of  distress  to  refit,  or  of 
replacing  masts,  cables,  &c.  which  had  been  sacrificed  for 
the  general  safety,  would  be  made  good  in  this  country  by  a 
general  average  contribution,  {j)  On  the  whole,  therefore,  Jjitoi^** 
the  law  of  England  on  this  subject  seems  to  be,  1.  That 
where  goods  are  sold  by  the  captain  in  order  to  raise  funds 
for  repairing  particular  average  losses,  or  for  defraying  the 
ordinary  expenses  of  the  navigation,  the  loss  arising  from  their 
sale  must  be  made  good  by  the  ship  owner  alone,  who  must, 
io  sueh  case,  pay  the  merchant  the  price  which  the  goods 
would  have  fetched  at  their  place  of  destination,  deducting 
therefrom  the  freight  which  would  have  been  due  for  their 
coaveyanoe.  {k)  2.  Where,  on  the  other  hand,  they  are  sold 
fqi  the  purpose  of  defraying  expenses  or  repairing  losses, 
which  are  themselves  of  the  nature  of  general  average,  the 
loas  itiaing  from  their  sale  gives  a  claim  to  a  general  average 

ig)  Dolaoo  «.  WiboD,  3  Camp.  479.  Wbbuy,  art .  39,  (art.  44,  of  Psidessos^ 

Tbe  actioQ  was  broagbt  by  one  owner  of  Lois  Maritimes,  vol.  i.  p.  480,)  and  the 

goods  against  anoiber.  Coosolato  del  Mare,  eap.  105,  of  the  Ital- 

(A)  Dobsoo  r.  WiLno,  3  Camp.  486.  ian  traoslatioa,  02,  of  Pardessus,  vol.  ii. 

(t)  Beneek^  Pr.  of  Indem.  271.  p.  110.    On  this  point  these  venerable 

ij)  Stevens  on  Aversge,  IS,  dth  ed.  laws  still  regulate  tbe  maritime  practice 

Bneck^,  Pr.  of  Indem.  261  -275.  of  Europe.    If  the  price  of  goods  at  the 

{k)  So  ordained  by  the  22d  article  of  port  of  a^  be  higher  than  at  the  port  of 

the  JadgMcata  ef  Oiflcon ;  sae  Pardesnis,  AiCiiialssft,  tbe  former  is  the  sum  at  which 

voL  i  p.  339,  which  in  thii  retpeet  is  they  must  be  paid  for.    Birthsidsoa  «. 

foUowed  almost  verbatim  by  the  Law*  of  Noone.    3B.  dp  Ald.237« 
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Oenerai  ave-     contribation  ;    the  goods  sold  are  considered  as  though  they 
Mcrifioe«  for      had  been  jettisoned,  and  are  made  good,  as  we  shall  pres- 
Uodsr*^"^      ently  have  occasion  to  remark,  upon  precisely  the  same  prin- 
ciples  of  contribution.^ 

Art.  3.  Sacrifices  of  the  Ship,  or  Part  thereof  for  the  gen- 
eral Safety. 

Sacrifioe  of  §  327.  If  part  of  the  ship  be  sacrificed  ipr  the  general 

•Sp fwthe  safety,  it  is  contributed  for  in  general  average.  (Z)  Thus, 
SJSTa dSmto  *°^^^ ^^^  away,  anchors  heaved  overboard,  cables  cut,  guns 
general  average  and  ships'  storcs  jcttisoncd  ia  order  to  save  the  whole 
894  *  adventure,  are  everywhere  the  subjects  of  general  average 
contribution,  (m) 
If  masis  or  If  a  mast  be  carried  overboard  by  the  wind,   it  is,  of 


mg(iiiapt*or*"   course.  Only  a  particular  average  loss ;   if,  however,  a  mast 
sprung  by  the    or  spar  be  snapt  er  sprung  by  the  wind,  and  left  hanging  in 


wardscutaway  the  rigging,  SO  that  in  order  to  save  the  ship  and  cargo^  it  be* 
the  ship  and  comcs  ucccssary  to  cut  away  entirely  both  the  mast  and  the 
gen^lavoage  ^^gg'^g)  ^^  throw  both  overboard,  the  damage  caused  by 
'<'"•  the  act  of  so  cutting  them  away  is  a  general  average  loss,  and 

is  to  be  contributed  for  ta  the  extent  of  the  value  of  the  mast 
and  rigging,  as  they  lay  after  the  accident,  (n)  ^ 
Cables  cut  or  If  cables  are  cut  or  anchors  abandoned^  in  order  to  avoid 
SSS^^io'avoid  ^"y  impending  peril,  as  for  the  purpose  of  putting  to  sea  in 
an^pending  order  to  cscape  a  lee  shore  in  a  gale  of  wind,  this  is  a  gen- 
eral average  loss,  (ci) 
Cables  out,  &o.  Cables  cut  away  or  anchors  slipped  to  avoid  being  sepa- 
^vw*****^^  rated  from  convoy  are  not  the  subject  of  general  average 

{I)  Emerigon,  chap.  xii.  sect.  41,  vol.  i.  Mason,  298.    Wa]ker  v.  U.  S.  los.  Go. 

p.  606,  ed,  1827.  11  Sei^g.  &  Rawie,  61.  >. 

(m)  Code  de  commerce,  art.  400,  f f  3,  (n)  Emerigon,  chap.  xii.  sect  f[,  fol.  i. 

4.    Hamburgh  Ord.  tit.  21,  art.  9,  liio.  7.  p.  606,  ed.  1827.    Beoedcd,  Pr.  of  Indent. 

Prussian  Code,§  1788.    Stevens  oa  Aver-  183.    Stevens  on  Average,  15, 0th  ed.    2 

age,  13,  5th  ed.     <<  3  Kent  (5(h  ed.)  238.  Phillips  on  Ins.  81. 

Hennen  v.  Monro,   16  Martin,  (Louis.)  (o)  2  Phillips  on  Ins.  87.    1  Mageos, 

449.    Potter  v.  Prov.  Wash.  Ins.  Co.  4  345,  case  27. 


1  See  the  case  of  Giles  v.  Eagle  Ins.  Co.  2  Meteali;  140,  cited  and  stated  ^yotf,  910, 
in  note ;  Orrolc  v.  Commonwealth  Ins.  Co.  21  Pick.  409. 
*  See  Nickenon  v.  Tyson,  8  Mmi.  467. 
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eontribution  in  this  country  (p)  though  they  are  so  on  the  General  are- 
Continent.  (7)  2cri6ce«  foT 

Where  the  ship,  in  order  lo  avoid  capture,  or  a  lee  shore,  ujn^l!""^" 
casts  anchor  in  a  foul  and  rocky  bottom  in  some  ummud  Loss  incurred 
place  of  anchorage,  and  the  cable   is  consequently   chafed  by  «nchoriiig  m 

J       .        t      -  r   :  ,  ,  /*       r  ,       ,    .        a  ft*"*  bottom 

asunder  by  the  friction,  or  the  anchor  so  firmly  wedged  that  in  an  unusual 

it  cannot  be  weighed,  it  has  been  a  subject  of  great  discussion,  l^iKm^.*''' 

especially  among  the  German  lawyers,  whether  the  damage 

thus  occasioned  is  a  general  average  loss.     It  appears  that  in 

practice  it  is  frequently  adjusted  as  such  (r) ;  but  on  principle, 

as  the  damage  thus  incurred  was  not  intended  or  anticipated 

^^  the  result  of  the  act,  as  it  was  directly  caused  not  by  the       *  895 

agency  and  will  of  man,  but  by  the  force  of  the  elements,  it 

ought  not  to  be  considered  a  general  average  loss. 

If,  in  similar  circumstances,  the  ship  is  compelled  to  cut 
ber  cable,  from  the  impossibility  of  weighing  the  anchor,  the 
loss  thence  arising  will,  it  seems,  be  either  genera]  or  particu- 
lar average,  according  to  circumstances:  if  cut  in  order 
merely  to  enable  the  ship  to  pursue  her  voyage,  and  not  im- 
der  ike  pressure  of  any  urgent  perils  it  is  particular  average ; 
if  in  order  to  prevent  her  drifting  on  a  lee  shore,  or  to  avoid 
capture,  it  is  general  average :  the  reason  being,  that  in  the 
last  case  there  is,  and  in  the  first  there  is  not,  an  immediately 
impending  danger  to  justify  the  sacrifice,  {s) 

If  any  part  of  the  ship  or  her  tackle  be  applied  for  the  I^om  arinng 
omnmon  benefit  to  some  purpose  different  from  its  ordinary  priation  of  part 
use,  the  loss  thence  arising  is  a  general  average  loss  (/),  as  if  uckietoan 
spars  are  cut  up  to  construct  a  rudder,  or  sails  and  c<Nrdage  pSSSb.*"*'^ 
used  to  stop  up  a  leak.  («) 

Thus,  where,  in  order  to  prevent  a  ship  which  was  lashed  ^ 

to  the  head  of  a  harbor  pier  from  being  drifted  thence  by  the 
fnry  of  a  storm,  and  sunk  on  the  bar  of  the  harbor,  the  mas- 
ter cnt  the  cable  of  his  best  bower  anehor,  and  with  that 
fastened  her  to  the  pier,  it  was  held  that  the  damage  thereby 


(}»)  StaveaaoQ  Av«nigej  14,  Sihed.  ft)    Beneck^,  Pr.  of  lodem.  19L     3 

(f)  Emeriatm,  chap,  zii  sect  41,  vol.  i.  Pfailljps  on  Ins.  82, 87. 

p.  eOS,  ed.  1887.    Baldasaeroni,  torn,  vr,  {t)  Stavena  on  Average,  15.  (kh  ed. 

p.  83.  {u)  2  PhiUipa  on  loa.  88. 
(r)  Wcekett,  th.  General  Average,  Na 

&    WeijMem,«& 
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General  are-  done  to  the  csble  was  a  general  average  loss  (t;) ;  and  the 
ncrific«?ortfad  decision  was  the  same  in  a  case,  where  the  master,  impelled 
oommon  bene-    jjy  necessity,  cut  away  his  cable  from  the  anchor  to  act  as  a 

hawser,  (w) 
Damage  done        If  with  a  view  lo  the  iTcneral  safety  of  ship  and  cargo,  it 

tooneshipin      ,        '  ,  ^  _     /  ... 

Older  to  rave  becomcs  necessary  to  damage  and  destroy  another  ship,  or 
merJaYwage  ^^J  P^^^  thereof,  the  loss  thereby  incurred  roust,  it  seems,  be 
'^^  made  good  by  a  general  average  contribution.      Thus,  if  a 

number  of  ships  are  lashed  together,  and  one  takes  fire,  and 

the  crews  of  the  others  unite  in  scuttling  the  burning  ship  for 

896  *      the  ^safety  of  the  rest  the  loss  of  the  ship  so  sunk  is  said  to 

be  a  general  average  loss  td  which  all  those  saved  thereby 

must  contribute  {z)  ;  and  the  law  is  the  same  if  a  crew,  for 

the  safety  of  their  own  ship',  cut  the  cable  of  another,  (p') 

Sails  let  go  to         Saib,  deliberately  let  go  in  order  to  right  a  vessel  when 

i^en^on  &r      ^^^  ^^  <^  ^^^  beam  ends,  ought,  on  principle,  to  be   made 

adSin°?coo*  S^^  ^Y  ^  general  average  contribution ;  for  the  loss  of  the 

trfimtiaa.  gails  in  such  case  is  the  direct,  immediate,  and  intended 

result  of  extraordinary  sacrifice  made  for  the  general  safety 

as  the  only  means  of  escape  from  imminent  danger,  (z) 

Sbjis  or  span         But  if  sails  or  spars  be  carried  away  by  the  wind,  in  con- 

boani.  w^      scqueuce  of  crowding  sail  to  escape  an  enemy  or  a  lee  shore, 

pwaBofSae'do  ^^*®  '*  "^^  ®  general  average  loss  in  this  country.     A  mer- 

"^  chant  ship  had  strudk  to  a  privateer,  which,  from  the  wind 

blowing  fresh,  was  unable  to  board  her  :  the  merchantniAn, 

by  hoisting  an  extraordinary  press  of  sail,  escaped,  but,  in  fQ 

doing,  was  much  strained  and  injured,  and  carried  away  her 

mainmast.     The  damage  thus  occasioned  was  held  not  to  be 

a  general  average  loss,  (a) 

»  The  Cour  Royale  of  Rennes,  in  the  year  1823,  came  to  the 

same  decision  in  France  with  regard  to  sails  carried  away  in 

attempting  to  escape  a  lee  shore.      Boulay-Paty  cites  both 

cases  with  approbation,  and  gives  the  true  reason  on  which 

they  are  founded,  viz.,  that  these  manoeuvres  form  part  of 

(o)  Biridey  o.  Presgrave,  1  East,  219.  (y)  2  Phillips  on  Ins.  97. 

(tcr)  Marsbam  v.  Dutrey,  Select  Gases  (z)  Mr.  Beneok^  aocordiugly  indudes 

of  Evidence,  56.  this  among  general  average  loswi.    Pr. 

{a:)  Casaregis,  disc.  46.  No.  45.    Ordi-  orindem.  185. 

nanzas  di  Bilbao,  cap.  20.  art.  21.    See  (a)  Covingtoa  «.  Roberts,  2  Boa.  de 

also  Azuni,  Driito  Marritimo,  chap.  iiL  Pull..  N.  R.  37& 
ait.  2.  voL  ii.  p.  168.  ed.  1795. 
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those  ordinary  exertions  to  which  the  shipowner  is  bound  by  General  ave- 
his  duty  to  the  freighters,  (b)  ^  aacriflcesforthe 

Upon  the  same  principle  it  has  been  decided  in  England  ^JJ**™**"*  ^'•■^ 
that  damage  done  to  the  ship  by  fighting'  is  not  a  subject  of  Daipagc  doae 
^cH>nthbntion.     Thus,  where  a  merchantman  (carrying,  how-  ^h,|lJi^J^oi 
ever,  six  guns)  was  attacked  by  a  privateer,  and,  after  a  a  general  ave- 
gallant  resistance,  beat  her  off,  but  had  two  of  her  men  killed,       *897 
several  wounded,  and  received  besides  great  damage  from  the  xayior  v.  Cor- 
eoemy's  shot,  and  expended  a  considerable  quantity  of  ammu-  Jg^^  ^*Tauiit. 
nition,  the  court  held  that  neither  the  expense  incurred  in  Rep.  d09. 
curing  the  wounded  sailors,  nor  the  cost  of  repairing  the 
damage  so  received,  nor  the  w^ste  of  the  ammunition  so 
expended,  was  a  subject  of  general  average  contribution,  (c) 
Chief  Justice  Gibbs  said,  '*  the  measure  of  resisting  the 
privateer  was  for  the  general  benefit,  but  it  was  no  part  of 
the  adventure.     No  particulai   part  of  the  property  was 
voluntarily  sacrificed  for  the  safety  of  the  rest  (d)  ;  the  loss 
fell  where  the  chance  of  war  directed  it,  and  where,  therefore, 
in  point  of  justice,  it  ought  to  fall "  (e) :  at  Nisi  Prius  the 
same  learned  judge  had  said,  <'  I  cannot  distinguish  this  from 
the  case  of  a  ship  carrying  a   press  of  sail  to  escape  an 
enemy."  (/) 

With  regard  to  a  ship  of  war,  indeed,  it  is  obvious,  that  the  Remaitooa 
damage  caused  by  fighting  is  no  more  than  an  ordinary  sea  ^^ 
risk,  —  a  loss  caused  by  the  perils  insured  against  in  the  usual 
smI  ordinary  course  of  the  ship's  duty  as  an  armed  vessel  (g-), 
sod  not  an  extraordinary  measure  resorted  to  for  the  general 
benefit ;  but  with  regard  to  a  merchant  vessel  resorting  to  the 
measure  of  resisting  a  vessel  of  superior  power  as  a  desperate 

(6)  Boolaf'Paty  on  Emerigon,  vol  L  to  crowd  aail  and  eacepe.    He,  in  fact, 

p.  S20.  cd.  1827.    There  ia  alao  another  hazardid  hia  aaiJa  and  apan,  but  did  not 

leaaoii  whf  anch  loaaea  should  not  be  BACBincB  tbein. 

ooaaUered  aa  giving  the  partf  who  aof-  (c)  Taylor  9.  CnrtN,  6  Taunt.  dO&    2 

iein  by  them  a  claim  to  general  average  Manh.  Rep.  909.     8.  C.  4  Camp.  334. 

ooatribotioo,  viar.  that  the  loaa,  thoogh  Holt*a  N.  P.  192. 

leaalting  rpom  the  meaaore  adopted,  waa  (^0  ^  Taunt.  023. 

not.  ila   foreaeen   and    intended   oonae-  (#)  2  Marth.  Rep.  p.  319l 

^■eaoe  at  the  time  it  waa  veaorted  to;  (/)  4  Camp.  326. 

what  the  captain  intended  waa,  not  to  (^)  Emerigon,  chap.  zii.  aeet  41.  ml. 

cairy  away  hia  aaib  and  apan,  but  only  i.  p.  610.  ed.  1827. 


1  Skiff  V.  Lottiaiana  Bute  Ina.  Ca  6  Martin,  (N.  S.)  029. 
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General  ave-      and  only  means  of  saving  both  ship  and  cargo  from  capture, 

sacrifices  for  the  the  loss  thence  arising  appears,  on  principle,  a  fair  subject 

common  bene-    £^^  general  average  contribution :  it  is  a  loss  which  is  the 

direct  and  anticipated  result  of  an  extraordinarp  measure 

.  resorted  to  as  the  only  means  of  saving  the  whole  adventure 

from  imminent  peril ;  and  ought  not,  it  should  seem,  to  be 

regarded  as  falling  within  the  scope  of  those  ordinary  duties 

of  the  navigation  to  which  the  owner  is  bound  by  his  contract 

with  the  freighter.  (A) 

898*  *BoaiSj  when  cut  away  from  the  ring-bolts,  or  other  usual 

L«  of  boats     fastenings,  and   heaved  overboard,  are  a  general  average 

claim  to  a  gen-  loss  (AA) ;  but  if  cut  away  when  lashed  from  the  quarters  or 

oontrib^^.      stern  davits,  it  seems  they  would  not  be  so,  unless  an  usage 

were  proved  in  the  trade  so  to  carry  them,  (i) 
Damage  done        Damage  done  to  the  ship,  in  order  to   extinguish   the 
Mder  to  sav!^     Spontaneous  combustion  of  part  of  the  cargo,  has  been  held, 
^ugo  from  fire,  j^^^jj  j^^  Pfa^cc  and  America,  not  to  give  a  claim  to  contri* 

bution ;  as,  e.  g.y  where  a  ship  was  scuttled,  in  order  to  extin- 
guish the  spontaneous  combustion  of  a  cargo  of  lime,  it  wag 
held  that  the  damage  done  to  the  ship  gave  no  claim  to  con- 
tribution, on  the  ground  that  the  measure  was  resorted,  to  for 
the  benefit  of  the  ship  only ;  for  as  to  the  cargo,  the  preserva- 
tion of  thai  was  hopeless  in  any  case,  as,  if  the  ship  had  not 
been  scuttled,  it  would  have  been  destroyed  by  fire,  and  upon 
her  being  scuttled  would  be  destroyed  by  water,  (j)  ^ 

If,  however,  part  of  the  ship  be  intentionally  cut  av^ 
and  damaged,  in  order  to  come  at  or  extinguish  an  acciden&d 
fire,  which  threatens  the  destruction  both  of  ship  and  cargo, 
there  can  be  no  doubt  that  such  damage  gives  a  claim  to 
contribution,  (k) 

(A)   Mr.   Stevens   admits   that  thcve  (kh)  Stevens  on  Average,  14.  dth  ed. 

should  be  a  distinction  made  between  the  Beneck^  Pr.  of  Indem.  187. 

two  cases,  but  considers  that  even  in  the  (i)  Blackett  v.  Royal  Exch.  Comp.  3 

case  of  a  merchant  ship  the  loss  so  in-  C.  dc  J.  244*    See  also  t  Lennox  v.  Uni- 

curred  would  be  not  general,  but  particu-  ted  States  Ine.  Gompu  3  John.  Cases,  178. 

lar  average,  (Essay  on  Average,  36.  dlh  {j)  Emeiigon,  chap.  xii.  sect  17,  voL  i 

ed.) ;  though  he  acknowledges  that  many  p.  430.  ed.  1887.    t  Crockett  «.  Dodge,  9 

well-informed  underwriters  think  ft  should  Fairil  [12  Maine,]  Rep.  190. 

be  general  average ',  k  seems,  on  princi-  {Jk)   Stevens  on  Average,  42.  fith  ad. 

pie,  that  they  are  right.  Beneck4,  Pr.  of  Indem.  243. 


>  See  Meech  9,  Robinson,  4  Wharton,  360. 
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AsT.  4.  VotmUary  8tr(uMngfor  tte  General  Ben0i.        ^°Ti^ 

sacrificed  for  tii0 

^  328.   Where  the  ship  is  voluntarily  run  ashore  to  avoid  ^t™""*  '***' 
eaphtrejfommieriMg^  or  shipwreck^  and  is  afknoards  recovered  xbi"iii  aiwing 
ao  as  to  be  able  io  ferform  her  voyagei^  the  loss  retuUing  from  from  voluntary 
tte  etranimg  ietobe  rnuuk  good  hy  general  average  oontrijbu^  where  iSe  ship 
Uou.^    Thnre  is  no  rule  more  elearly  eatebUshed  tbaa  tbi»  by  ^ot  ofiHs « 
the  UBiibnD  oourae  of  mariUme  law  and  usage.    Emerigoo,  {[^     average 
-who  wtifa  his  iMual  erudition  exhausts  idl  the  karoiog  that 
^kxMrid  be  coUected  oo  tbe  eubjaet.  when  be  wrote,  thus  gives       *  899 
the  result  of  the  authorities  he. cites  (/) :  ^^  It  sometimes  bap* 
pens  that,  ia  order  to  eseape  an  eDeny^  at  to  avoid  ship- 
wreck, the  ship  is  intentionally  run  aground  in  what  appears 
to  be  the  least  dangerous  spot.    The  loss  thence  arising  is  a 
geoerai  average  loss,  becaiise  its  object  was  the  general 
safety,  (m)  < 

The  rule  baa  been  laid  down  in  the  same  way  by  Lord 
Tealerden  in  this  coontry  (n),  "and  by  Chanoellor  Kent  in  the 
United  States  (o),  where  it  has  received  the  saACtioa  of  sei^ 
eral  deeidad  eases. 

&lr.  Stevens,  though  he  admits  all  aiaihority  to  be  against 
him,  mainlains,  that  on  prineiple  thia  should  not  be  a  goaeral 

(I)  Tbeae  aoiiMides  are— Conaolat*  ^  (»)  Abbott  on  Sbippiiv,  348.  <Hb  ^ 

del  Mare,  cap.  192, 193.  (that  in  ibe  lAhh  ^  Otli  Am.  ed.  490,  et  eeq.  > 

eap.  of  11  Pardeasus ;  aee  Lois  Maritimea,  (o)  t  b  the  cm&t  (tf  Bradbarat  «.  Co- 

iRd.  ii  pi  1S5.)    BoeeaBdeNavtNia,note  luabaD  laa.  Ooa^  9  iobn.  Aap.  9.    9m 

Stt.    Targa,  cap.  76^  p.  317.    Caaaic^i%  alao  tbe  otber  caaea  oilad  in  2  PbUJfpa  Qt^ 

diac.  19.  No.  1&     Dko.  46.  No.  61.  loa.  pp.  110-114. 

{m)  EmerigOB,  cbap  xfi.  aect.  13.  ^. 
1.  pp.  405.  eOO.  ed.  1&27. 


1  As  to  (bit  point,  aee  Reynotda  a.  Ocean  Ins.  Ck).  22  Pick.  I9l,  cited  jmit,  900, 
IB  note. 

•  ReyooMa  9.  Ocean  loa.  Co.  22  Piok.  191 ;  3Keot,  (9lhed.)239;  Al)bott,  Ship. 
(6tb  Am.  ed.)  490,  in  note.  If  it  appears  that  tbe  ship  would  have  gone  ashore  at  all 
tfrenia,  it  i»  no  caae  for  genera]  average.  Meecb  a.  BbAinaon,  4  Wharton,  900;  ofue, 
86^  in  note.  VIThen  a  veaael  isjrtranded,  and  part  of  the  cargo  is  taken  on  shore  and 
ooBveyed  io  the  place  of  destination  bjr  hmd,  the  vessd  is  afterwards  recovered,  and 
•iber  parts  of  tbe  cargo  reahipped  and  carried  to  the  port  of  destination,  the  owners  of 
Ibe  eaigo  landed  and  eonveyed  by  land,  are  boand  looontiibute  to  the  ertm  charges  and 
WA|naaea  ineimed  by  the  master,  t^itrlke  landing  tfnuk  eargOf  aa  general  average. 
Tbe  mle  of  equity,  wLei|wouS|,  aad  aqsality,  raqnirea  it.  Bevan  v.  Bank  af  United 
Stales,  4  WbaHOD,  301. 

*  3  KBa^  (Ml  od. )  333, 334, 389 ;  SinM  a.  Gumey,  4  Binsay,  dl3. 
TOL.  n.  14 
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GcDerai  ave-  average  IosS|  chiefly  on  the  ground  that  the  object  in  view  is 
ncrifi^^the  not  the  general  safeif  cf  tke  whole  adoaUure,  but  only  the 
«niiiK»  bene-    ^^^y  ^f  ^^  cargo   purchased  by  the  destruction  of  the 

-  ship,  (p) 

Mr.  Betieck6,  on  the  other  hand,  acknowledgea^  tbat|  in 
every  case  but  one,  the  loss  arising  from  voluntary  stranding 
has  all  the  characteristics  of  a  genial  average  loss— ''  immi- 
nent danger,  voluntary  determination,  and  a  sacrifice  {q) : '' 
but  in  the  excepted  ease,  viz.  where  the  gUuaHon  of  the  Mp  ai 
Ae  time  of  the  hss  is  so  desperate  as  to  leate  no  alienatwe^  be 
thinks  the  loss  is  not  properly  general  average,  becoMse  the 
stranding  was^  inevitable^  and  therefore  not  voluntary. 

To  the  objection  of  Mr.  Stevens  it  is  a  sufficient  answer 
that  the  intention  is  not  to  destroy  the  ship,  but  to  place  bodi 
her  and  the  cargo  in  a  situation  of  4ess  peril,  and  that  the 
loss  is  therefore  voluntarily  incurred  for  the  eonmion  benefit 
900*  *The  objection  of  Mr.  Benecki,  in  the  case  supposed  by 

him,  though  at  first  sight  plausible,  disappears  on  closer 
examination.  If,  indeed,  the  act  of  stranding  be  ia  im? 
degree  the  result  of  human  agency,  then,  of  course,  cadii 
qtuBstio :  but  if  the  will  of  man  was  in  anyv  even  the  least, 
degree  contributory  thereto,  that  is  all  which  is  required ;  and 
it  makes  no  difference  that  the  pressure  of  circamstaaces  was 
such  as  to  prevent  that  will  from  being  reasonably  exerted, 
except  in  one  particular  way.  •  This  forced  volition  ("  volonta 
violentata  dall'  aocidente  del  pericolo  ")  (r)  is  all  that  is  re- 
quired to  give  the  ))arty  making  the  sacrifice  a  claim  to  con-, 
tribution.  Nothing  more  is  requisite  than  that  the  act  of 
man  should  have  cooperated  with  the  violence  of  the 
elements,  (s) 

{p)  Easajr  on  Avenge,  34, 35.  Ah  ed.  totfe,  m  treating  of  the  question  of  flee- 

(q)  Beneck6,  Pr.  oflndem.  219.  wiU,  expreMly  inaianoet  jettisoDs  (ro;  h 

(r)  Targa,  an  cited  by  £merigQn,ofaap.  T«f$  ;t«V«<'<y  iM,iQias)  as  (aUing  within 

rf.  aect.  42.  vol.  i.  p.  588.  ed.  1827.  the  dan  of  acUons  that  ought  rather  to 

(«)  "  Que  le  fiiit  de  rhocome  ait  cod-  be  called  voluntary  than  involuntary,  be- 

cupu  avec  le  ca«  fortuit.»'     Emerigoo,  oawe,  although  no  one  would  lewit  to 

ebap.  xil  aect  42.  vol  i.  p.  586.  ed.  1827.  them  unleM  foioed  by  circunastancee,  yet 

The  cate.  in  fac^  exacUy  fidia  within  that  they  are  ot^ta  of  choice  al  the  time  they 

daaa  of  aoUoM  which  the  acihotaatic  phi-  are  leaolved  on,  and  the  neceaHiry  ateps 

loBophy  deaigpated  a«  muetd,  »,  e.  Mtber  talcen  towaida  carrying  them  into  efleot 

vohintary  than  involuntary,  though  par-  are  acta  of  fiee  volition.    £thica,  lib.  in. 

taking  of  the  nature  of  bcnh.    ThiiaAm-  chap.  1. 
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In  practioe  the  rule  may  be  regiuded  as  eetaUiflbed  in  our  Geoani  «v«- 
own  ooontry,  and  though  the  point  has  never  been  expre»dy  ncrifieesftrtfae 
decided  in  our  eoorts,  there  oan  be  liltk  doubt  that  they  ^<»^^ 
would  hold  m  eonfermity  with  the  great  body  of  previous 
authorities,  that,  at  all  events,  where  the  ship  is  subsequently 
reeoveredi  after  a  voluntary  stranding,  so  as  to  be  able  to 
pursue  her  voyage,  the  loss  arisurg  therefrom  gives  a  daim  to 
a  general  average  cxmtributiOD.^ 


"Where,  however,  ike  skip  is  lost  in  ooosequence  of  the  ^^'^^^'^i' 
atrandhig,  but  Hu  cmrgo  sansd^  does  that  which  is  so  saved  voiiMiiuy 
eootribute  in  general  average  for  the  loss  of  the  ship  ?  tbe«^' 

This  is  a  question  on  which  there  has  been  a  great  diversity  ||J[!*^;^^^|^ 
of  opinion  among  legislators  and  jurists.  (0    The  Roman  ^^^ 
•law  provided  generally  that  the  gv^ds  saved  should  not  eon*       •901 
tribute  for  the  loss  of  the  sfa^    AmisssD  navis  damnum  coU 
lationis  consortio  son  sarciatar  per  eos  qui  mences  suas  nau* 
fragio  hbeiaverint.  («)    Voet,  however,  in  oommentiag  on 
Ihts  passage,  expressly  says^  <^  That  if  the  ship  be  tduntaritf 
run  aslK»e  for  the  oommen  safety^  and  Ikus  hasferished^  the 
goods  being  saved,  contribution  la  dua*''  (a) 

The  Consolato  del  Mare  (ter),  in  eaaa  of  the  slnp'9  being 
wrecked  (brise)  by  the  voluntary  stranding,  provides  that  the 
gaods  saved  shall  contribute  for  the  damage  done  to  the  ship. 

The  case  is  not  expressly  provided  for  by  the  other  m^ 
dieval  sea-kwai 

I,  after  laying  down  the  general  doctrine  that  in 


(t)  Bm  u  «WMrate  aMoaM  of  the  {ti)  Dig*  lib.  ilr.  tH.  a.  C  S. 

of  tte  qucttioa  in  PardeaiiU)  Lois  (v)  Voetius  ad  Pandect,  loe,  at, 

Marfltijiiet,  voL  L  p.  140,  and  vol  ii.  p.  21.  («^)  Cap.  Wi.  of  the  Italian  trenaia- 

8ee  ohap.  xii.  Xatrodnclioa  to  the  Caom-  ttm ;  eep.  ISO.  of  the  Catakui  origiMl. 

laie  del  Mtf^  Pudetpw,  Lois  Maritimeii  voL  U.  p.  107. 


1  The  expense  of  getting  off  a  yeatet  tlnia  Tohintarfly  stranded  or  run  on  abore  for 
Ibe  common  benefit  is  a  sabject  of  geneial  average,  and  this  witfaoot  regard  to  tte 
oomideration,  whetiier  the  voyage  is  resomed,  or  the  oaigo  again  taken  on  boaid  or 
■ot  fieynolda  v.  Ocean  bis.  Co.  22  Piek.  191.  So^  where  a  ship  was  aoddentaSy 
gtomded,  within  a  few  milee  of  her  destination,  and  by  labor  aad  expense  was  set 
sHoet  again,  and  oompleied  her  voyage,  the  whole  expeases  were  held  to  eonstitiiie  a 
general  aversge  to  be  contributed  for  by  the  pioperiy  saved  by  them.  Bedford  Coas. 
Ina  Co.  9,  Pteieer,  9  Pick.  1.  See  Gflesv.  Bagle  Ins.  Oe.  9  lietoalf,  140,  eited  mi 
aMtodjpei(,910,  ianoie.  In  regard  to  expeaesa  Jneuiied  for  the  eoammi  beaeflt,  the 
Imig  esublkhed  doalrine  k,  saya  Ifr.  PhJUipa,  that  disUuam^arta  for  the 
Mfoty,  amat  be  lahnlawsed  in  geaeral  averagei  wfaalher  thrsbii^sadeaigo 
aaUy  saved  or  noL    SPhiL  Im.  114;  8HK»*^9- I^odf^  14liMa.fi6i^oii,fi33. 


Oeiieffri«T»  oMe  cf  foliiiilary  ^tnuSing  the  goods  nved  coatribute  for 
M^ffieesfbrthe  the  dftotage  done  to  the  ship,  adds  to  ^.Ibb  liaiitalaon,  *'  Pro* 
^^'^     Wded  ahrajfv  diat  the  ship  ftbail  bftTe  beco  set  afloat  agaio; 

for  if  the  stranding  be  followed  by  the  wreck  of  the  ship,  it 

is  then  Mmee  qm  pmtJ^  (x) 

Bynkereboek  disappnnee  of  this  doctrioei  end  boLds  that 

the  loss  of  the  ship>,  like  the  Ipse  of  h^  tackle,  ie  a  general 

average  loss,  where  she  has  been  sacrificed  by  a  voluntary 

stranding  for  the  eotnmoii  safety^  (y) 
LawntSnAhT'  The  <)iiestion  bds  frequently  been  before  the  Ameriean 
United  dtaiM  courts,  61x1  for  sottie  tittle  was-  vmrioMsly  deeided  there,  until 
^h!!^UM  te.  ^^  ^^*  Snally  set  at  rest  by  the  judgment  of  Mr.  Justice 
^o°>^^^i^  Story,  in  the  case  of  the  Oolumfaian  Insyranoe  Company  v. 
ling,  13  Peters'  Ashby  (z),  hi  which  that  very  distingaisfaed  peisott,  ^ter  ex- 
Supr^   ourt  3||Q^{^j^^  ^1  ^1^  learning  en  the  smbjeet  from  the  Digest 

downwards,  decided  that  a  volontBry  stra&diog,  followed  by 
a  total  loss  of  the  ship,  foot  with  a  eaving  of  the  eai^,  oon- 
siitates,  when  designed  for  the  general  safety,  a  cle«Hr  case  of 
902*  general  average^  m  wbioh  the  owners  of  the  ^ter^o  are  liable 
to  contribute  for  the  lose  inoanred  by  the  ship  and  freighti  (a) 
The  facts  of  the  ease  were  these :  -—  The  brig  Hope,  go- 
ing down  ChesapeiAe  Bay^  found  (he  weather  too  bad  to 
proceed  to  8ea,  end  bore  away  for  a  projecting  headland  yi 
the  Bay,  called  Sewell's  Pointy  where  she  andiored.  On  the 
second  and  following  day  the  gale  increased  io  violence ;  the 
brig  dragged  her  anehors  &om  time  to  time,  till  finally  she 
struck  on  the  shoals,  and,  her  bead  swinging  round,  brought 
her  broadside  to  the  wind  and  a  heavy  sea;  In  this  sitiiatk>n 
the  captain,  finding  no  otl^er  possible  chance,  of  saving  the 
ship  and  cargo,  and  preserving  the  lives  of  the  crew,  slipped 
his  cables  ahogether,  and  ran  the  brig  ashore,  as  far  up  the 

(<c)  Bmerigon,  oUp.  xii.  teot  41.  Tol.  Kent,  Coidbi.  (dlfa  ed,)  239,  note.    <<  Ab- 

L  p.  600.  ed.  1827!     .  bott,  Ship.  (6th  Amer.    ed.)  490,  note. 

(y)  QuaBsUones  PrivBti  Jurti,  hU  iv.  o.  Caze  v.  Beilly,  3  Wash-  C.  C.  298.    Gray 

^  V.  Wain,  d.3ergr..&  Rawle,  229.    Wolker 

(m)  1 13  Pelen,  (&  C.)  Rc^.  331.  v.  U.  &  las.  Co.  11  Sei^.  ^  Bawle,  61. 

{a)  ChanoeUor  Keat,  who  a«  a  judge  Scudder  v.  Bradford,  14  Pick.  13.   Mutual 

had  alabonitely  expceaaed  a  difiereat  opiii-  Safety  Ins.  Co.  o.  Cargo  of  ship  O«oige, 

fm  (k  the  oose  of  Andhunl  «u  Coimft-  Dist.  Ct  South  Dist  N.  York,  Adm.  8 

bkn  IM.  Compaay,)  m  the  IwA  ediikn  of  Uw  R^.  361.    S.  C.  New  ITork  Legal 

hii  Oommeataiiei^  states  the  law  to  b«v«  Obsarver  £or  1845^  p.  260.    2  PhiL  las. 

kma  fiaaUy  saltiad  a  the  United  States  10i«     lieaoh  «.  Rohiiwoa,  4  WhaiUas 

by  tha  judgDieiii  of  KcL /.  ate«r«    SeaS^  ^00.  ^ 


beach  as  possible,  where,  after  die  storm,  she  was  left  high  OeBcmi  ave-^ 
and  dry,  and  tbere^as  no  possibility  of  getting  her  off.    The  norifioetfartba 
enrgo  was  saved.    The  oourt  held  that  the  owners  of  the  g|™™^  ^'^ 
cargo  were  bound  to  contribute  to  the  owners  of  the  ship  and  ^ 

freight  for  the  loss  upon  both  interests  caused  by  the  strand- 
ing- 

In  the  course  of  his  very  elaborate  judgment,  Mr.  J.  Story 

thoB  states  succinctly  the  grounds  of  his  decision :  *«  <^  The 
intention  is  not  to  destroy  the  ship,  but  to  piece  her  in  less 
peril,  if  possible,  as  well  as  the  cargo.  The  act  is  hazardous 
to  the  ship  and  cargo,  but  is  done  to  escape  from  a  more 
pressing  danger  ;  it  is  done  for  the  common  safety ;  and  if 
the  salvation  of  the  cargo  is  accomplished  thereby,  it  is  diffi- 
cult to  perceive  why,  because,  from  inevitable  calamity,  the 
danger  has  exceeded  the  expectation  a  intention  of  the  par* 
ties,  the  whole  sacrifice  should  be  borne  by  the  shipowner, 
when  he  has  thereby  accomplished  the  safety  of  the  car- 

go."  (A) 

^he  point  has  never  presented  itself  fcnr  judicial  decision       *903 
in  this  country.    Should  it  arise,  the  principles  estabUshed  in 
the  judgment  just  referred  to  would,  no  doubt,  have  their 
due  weight  in  determining  the  mmd  of  the  eourt. 


Sbct.  ni.  Omeral  Average  Losses  —  Extraordinary 
Expenitturu  for  the  4xmmxm  Benefit. 

\  329.  Having  enumerated  those  oases  of  general  average  Generd  ave- 
loss  which  arises  out  of  saorifioes,  we  will  now  proceed  to  ^^j^Skuvf 
consider  those  which  are  founded  on  BXPBNmnmBs*  expenditoras 

As  we  have  seen  by  the  principles  ahready  developed  in  benefit. 


the  second  section,  there  are  two  main  questions  to  be  asked  Principles  npon 
IB  order  to  ascertain  whether  any  given  expendUwre^  made  in  uim  ^  a^* 
the  couTM  of  the  voyage,  ought  to  give  a  claim  to  eontribu*  bai^!^^''"'^ 
taoo  in  general  average. 

1.  Was  it  of  an  extraordinary  nature  ?  In  other  words,  was 
it  any  thing  more  than  one  of  those  ordinary  disbursements 
of  the  voyage  which  are  necessary  for  keeping  the  ship  in  a 

{6)  Thk  cue  it  well  worth  coaealting  H,  will  find  the  judgment  of  Ifir.  J.  31017 
m  the  offiginal  report.  Thoee,  however,  given  at  length  by  Mr.  PhiUipe.  Ins.  vol* 
wtohmreaeltteswMioreoMlMiAiKgto   ii.pp.Ul-*lM. 
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QtatnA  w^  proper  ebndition  to  tmnport  the  cargo,  aad  which  the  owner 
^MnSimiiy  of  the  goods  bas  therdbre  •  right  to  demAid  €yf  the  owner  of 
fo?tte  SSlLig  *®  **P»  ^^*^o«*  teiig  etUed  oa  to  contribute  towards  their 
t'^"^  payment  ? 

S*  Even  soppomg  the  expenditure  to  haye  been  ad  an 
extraordinary  nature,  was  it  also  incurred  for  the  joint  ben> 
efit  of  both  ship  and  cargo  ? 

IT  the  gnawer  t6  both  these  questions  be  in  tile  afllrmatiTe, 
the  expendtture  ought,  on  principle,  to  be  made  good  to  the 
pairty  who  has  incurred  k  by  those  who  have  benefited  by 
it  t  in  other  words,  should  be  regarded  aa  a  general  average 
loss. 

If  the  answer  be  in  the  negatrre,  then  the  expenditure  wiH 
either  come  under  tiie  bead  of  thoae  peti^  aaerages  which  the 
shipowner  himself  must  bear  without  any  eiaim  on  his  onder- 
writer,  or  they  4are  particular  aTerage  losses,  wiiieh  f&H  uiti* 
mately  on  the  underwriter  on  the  ship,  or  on  freight. 
904  •  *By  the  application  of  these  principles  we  may  aecertain 

whether  any  given  expenditare  onght  lo  give  a  claim  to 
compensation  in  general  average ;  and  wherever  practice  or 
positive  law  have  not  clearly  established  the  contrary,  these 
principles  most  be  the  sole  guide  of  decinon* 


T«  1.  Eapenses  cf  entering  vr  qwHth^  a  Port  ttf  Disth 
to  reftty  cmd  cfdisduarging  and  rdoading  Cargo  there. 


AO  expenaei  d  880.  From  these  principles  it  clearly  follows  that  where 

nected  wfth  a  shtp  has  either  cut  away  her  masts  or  rigging,  or  has  been 

to  raSfare'^  ^  damaged  by  a  slorm,  that  it  is  necessary,  for  the  safisty 

SSrwheTthe  *^*  ®'  *®  **"?  ""^  <5«*g*>i  ^  P"^  '^^  9Qmt  port  oot  of  the 

^MMffo  ^^  coarse  of  the  voyage  insured  for  repairs,  all  the  expenses  ns- 

■hip  to  pat  tt  sepcaraUy  connected  with  the  act  of  first  putting  into  and 

jsttereMlt 


either  of  geocrti  aAcrwards  clearing  out  of  such  port  of  distress  give  the  ship- 
Suufawuir  o^i^^f  A  claim  to  a  general  average  contribation ;  and  this 
loves.  upon  the  plain  ground  that  these  expenses  are  a  neeessary 

eonseqnenoe  of  an  extraordinary  measure  taken  far  the  gen- 
eral preservation,  {c) 

Accordingly,  all  port  dues,  and  charges  of  all  sums  paid 


(e)  Beiieck^Pr.oriiideiiu]08.    gliwiqi  Awii#y^a>,S<i<d. 
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IB  reuMMieration  of  flci vioee  rendered  in  bringmg  the  ship  ^i><!^^^ 
into  port,  and  ia  clearing  her  out  again,  come  into  general  extraoidiDary 

■  ifn^nirn  expenditUTW 

■*^"o^*  fior  th6  oommoB 

ThQ8|  pilotage  (rf),  towage  of  a  disabled  ship  into  port  (e),  ^'^^^^ 
•barges  of  taking  off  anchors  and  caUea,  and  rendering  as- 
■ifllaiioc  generally  (/)/  wages  of  people  employed  to  guard 
property  daring  the  repahs  (f ),  ot  of  catting  a  way  for  the 
ship  through  the  ice  when  she  has  become  frossen  up  in  a  port 
of  distress  (A),  and  all  charges  of  a  similar  kind,  are  oon- 
tribnted  for  in  general  ayerage,  provided  the  tidp  put  into 
port,  in  conseqoeoce  either  oi  sea  damage,  or  to  repair  puc* 
posely  inflicted  losses.  *  905 

*Bat  it  must  be  carefully  borae  in  mind,  that  none  of  the  But  nvbea 
above  charges  can  be  allowed  in  general  average,  when  the  JQma>o0e^ 
ship  is  obliged  to  put  in  merely  in  consequence  of  contrary  2«S^2^ 
windSf  or  for  ike  purpo$e  of  procuring  waler  and  prooiaon  ;  ^^^^t^ 
in  such  cases  these  expenses  fall  under  the  head  of  petty  tmgiii,&c.  ua 
averages^  and  must  be  borae  by  the  shipowner  alone.  {%)  ^  avense. 

§  331.  All  the  expenses  necessarily  incurred  in  preparing  EzpeoM  of 
lor  the  refitment  of  the  ship  in  the  port  of  distress  give  a  reloading  cu^ 
okira  to  general  average  contribution.^  ^^^^en 

Thus,  when  in  ord«r  to  repair  the  ship  it  becomes  abso-  ^n^"  ^/"^j^p 
iBlriy  necessary  to  discharge  the  cargo,  i^  the  expenses  ci  and  caigo. 
mloading,  warehousing,  and  reloading  it,  come  into  general 
average,  because  incurred  for  the  joint  benefit  both  of  the 
ship  and  of  the  cargo ;  of  the  ship^  that  she  may  be  repaired, 

id)  Beneck^,  Pr.  of  Indem.  192.    Ster-  (A)  2  PhiUips,  Ins,  117.    Beneck6,  Pr. 

on  AveragB,  23»  dih  ed.  of  Indem.  2L4. 

(c)  S  Phillips.  Inn.  llfi.  (t)  Stevens  on  Avenge,  23,  9th  ed. 

(/)  ScevcM  oa  A venfe,  23,  &k  ed.  Beneok^  Pr.  of Xndem.  192.  ^  SeeWjght^ 

ig)  Ibid.  manv.  Macadain,2  Brevaid,2d0.  > 


>  The  wages  of  extra  handS|  hired  to  assist  in  pumping  the  ship  while  she  is  making 
a  pon  of  necessity  for  repairs,  should  be  contributed  for  in  general  average.  Orrok 
9.  CoBiBonweahh  Ins.  Co.  21  Pick.  409, 470.  Per  Putnam,  J.  See  Sewall  v.  Uni- 
led  Stales  Iw.  Co.  11  PieL  92. 

*  The  survey,  to  ascertain  the  necessity  and  extent  of  repairs  at  a  foreign  port,  may 
be  ordered  by  the  court  of  admiralty,  or  by  the  American  consul,  or  by  persons  volun^ 
tarily  appointed  by  the  oaaster,  and  if  the  damsges  were  the  result  of  a  peril  insured 
against,  the  underwriters  bear  the  expense  of  the  survey.  Potter  9*  Ooeaa  Ins.  Co. 
3  Sumner,  27, 42;  ofMi^  844»  note* 
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Oenefriay^  and  of  the  cotgOy  that  it  may  be  preserved,  {j)  ^  '  It  most  be, 
extnofdinaiy  however,  carefully  borne  in  mind,  that  it  is  only  when  these 
fort^oonm«i  charges  care  necessarily  incurred  for  ihesake  oflheship^  asufeU 

^fj^l: (U  of  the  cargo  J  that  they  can  be  allowed  to  give  a  elaim  to 

contributioa.  If  the  oargo  were  merely  unloaded,  in  order 
to  presttve  it,  in  cases  where  the  ship  might  have  been  equally 
well  f  epaked  without  its  removal,  the  expense  thus  caused 
would  not  constitute  a  general  average  claim,  (k)  ^ 

So,  the  charge  of  removing  the  ship's  stores,  after  the  cargo 
is  out  of  her^  is  not  allowed  to  give  such  claim,  being  an 
expense  incurred  for  the  sake  of  the  ship  only,  (J) 

906  *      "^^  Art.  3.  Eapense  of  the  Repairs  aetuaUy  done  to  the  Ship  in 

her  Port  of  Distress. 

Thepottof  the      ^  332*  The  expenses  just  mentioned  are  admitted  to  give 

12^^  a  chum  to  general  average  contribution,  quite  irrespective  of 

dental  ^nage^  ^^  nature  of  the  damage  which  made  it  necessary  for  the  ship 

daim'to  ^-     ^^  P^^  ^  ^^^  repair,  upon  the  plain  principle  that  they  are  the 

tribtttioii.  necessary  consequences  of  an  extraordinary  step  taken  for 

the  general  benefit :  it  is  manifest  that  the  same  principle 

does  not  apply  to  the  expense  of  the  repairs  themselves j  for  that 

expense  is  a  consequence,  naiof  the  putting  in  to  r^,  but  of 

the  poREoomo  loss.    Ob  principle,  therefore,  the  question 

whether  the  expense  of  repairs  should  come  into  general 

average,  would  depend  entirely  on  the  nature  oi  the  loss 

(j)  Stevenfl  on  Average,  21, 22, 9th  ed.  Beneckd,  Pr.  of  Indem.  193.     Mr.  Be- 

Aocordiogly  these  ohaigea  were  allowed  Deck6,  indeed,  seems  to  doubt  whether 

in  the  ease  of  The  Copenhagen,  1  Rob.  these  charges  pinglit  ever  to  eome  into 

Adm.  Rep.  298.   In  Plummer  v.  Wildman,  general   average  ;   l>at  on   prinoiple,  it 

Le  Blanc,  J.  says,  "  The  unloading  may  seems,  they  ought,  and  they  are  admitted 

to  general  average  if  it  were  necessary  in  practice.   Seea]8o3KeBt*8Gotniii.(fth 

in  order  to  repair  the  ship."    3  Maule  &  ed.)  p.  239, 

Sel.  487.  (0  Stevens  on  Average,  22. 

{£)  Stevens  on  Average,  guA  stqtrd* 


1  See  Barfcer  v.  Phoenix  Ins.  Co.  8  John.  307;  Bedford  Com.  Ins.  Co.  v.  Paiter, 
2  Pick.  1,  8;  Thornton  v.  U.  S.  Ins.  Co.  12  Maine,  150 ;  3  Kent,  (Ah  ed.)  236;  Wat- 
den  9.  Le  Boy,  2  Caines,  Rep.  263 ;  Ins.  Co.  v.  Fitzhugh,  4  B.  Munroe,  160.  Bat  the 
labor  and  board  of  the  master  and  crew,  in  relieving  a  vessel  cast  ashore  in  a  storm, 
are  not  the  subject  of  general  average,  or  chargeable  to  the  iasoror.  Gfles  «.  Eagie 
Ins.  Co.  2  Metoalf,  140,  died  pod,  910,  in  note. 

*  Ins.  Co. «.  Fitxhugh,  4  B.  Munioe,  100. 


which  rendered  such  expense  neoesMty.    If  the  damege  to  GeiMi  mw- 
be  repaired  were  in  itself  a  general  avemge  loae,  the  cost  of  extnoidiMiy 
repairing  it  might  be  so  too ;  but  the  cost  of  repairing  damage  foMbeoonmoa 
aeddgfUally  caused  to  the  tk^  bp  the  perils  of  the  sea^  can  ^°^^^- 
nerer,  on  prkiciple,  ghe  a  clatm  to  contribitiioo,  far  to  pay 
the  ooet  of  soch  repmr  is  a  duty  imponed  on  the  captain  by 
the  very  contract  of  afireightoient,  whereby  he  has  pledged 
himself  to  maimaiB  the  ship  in  a  fit  sti^  far  transporting  the 
eanrgo  to  its  place  of  destination ;  and  of  this  duty  the  shipper 
of  the  goods  has  a  right  to  demand  the  fidfilment,  without 
contributing  to  the  expense,  (m) 

Accordingly  vre  find,  even  in  the  Digest  itself,  an  express  AathoriUes  <m 
decision  that  the  expense  of  such  repairs  can  gire  no  claim      ^"^' 
to  general  average  (n) ;  and  the  greatest  of  all  writers  on 
ioaaranoe  law  lays  it  down,  without  any  imitation,  that  if  a 
ship,  being  unable  to  keep  the  sea,  pots  into  port  in  order  to 
repair  the  damage  done  to  her  by  a  slorm,  the  expense  of  the 
^^repairs  ikanselves  ought  not  to  be  the  subject  of  general       *  go7 
average  contribution*  (o)  . 

It  is  surpnsing,  indeed,  that  there  shoidd  ever  have  been 
any  doubt  upon  a  matter  whidi  on  principle  is  so  plain,  as 
that  the  owner  of  the  ship  is  bound  to  keep  the  ship  in  repair^ 
and  consequently  to  repair  at  has  own  oost  all  damages  acci- 
dentally done  to  her  in  the  course  of  the  voyage,  (p) 

The  doubt  which  has  arisen  upon  the  point  in  this  country  Rule  mppcMed 
and  Anrmica  seems  principally  to  have  been  caused  from  a  ^  bY^mmmer 
misconception  of  the  following  ease  :  -*-  M.  &  Se?.^. 


A  ship  in  the  piDsscution  of  her  voyage  met  with  a  par* 
average  loss  by  fouUog,  in  consequence  of  which  she 
riiged  to  cut  awa^  part  of  her  bowsprit  figging  (a  gen^ 
end  average  loss) ;  she  was  so  much  damaged  by  the  e&cts 
of  the  accident  and  the  cutting  away,  that  she  could  not  keep 
the  sea,  nor  pursue  her  voyage  without  repairs,  and  she 
accordingly  put  into  port  to  refit:  the  court  held,  that  the 
expense  of  such  repairs  as  were  absolutely  necessary  to  enable 

(m)  Boulay-Paty,  Oomment.  on  Eoie-  that  the  owners  of  the  cargo  could  not  be 

rigon,  Yol  {.  p.  02^.  ed.  18S7.    Beiieck6,  called  upoo  to  make  good  to  the  ihip- 

Pr.  of  Indem.  194.  owner  the  leas  ao  iocuired. 

(ft)  Dig.  lib.  x\y.  tit.  2,  f.  6.    The  caae  (o)  Emerigoa,  chap.  zii.  aeot.  41,  f  6. 

WM  thoa:  a  ahip,  bound  for  Osiia, having  vol.  i.  p.  606,  ed.  1827. 

been  dainaigcd  by  lempm,  pot  nHo  the  (ji)  Steveoi  oa  Avenge,  40,  Ah  oi. 
port  of  Hippo  to  refit ;  it  waa  decided 


§10  Of  asnaAL  xraLUMU 

Qeamdwrn-     ike  sk^  to  pTosecute  her  vo^age^  mid  were  of  no  permanad 
^•ofdmuf    beru^  to  her,  migbt  oome  into  general  averag6|  but  no 

foM^SS!!^  farther,  (^) 

*^^^  Lord  EUenborodgfa  m  this  case  mid,  that  the  main  quea* 

tioii  to  be  eoosidered  wae,  not  so  ixnioh  the  oatare  of  the 
accident  which  made  the  repairs  itooeBsaryy  as  ^^  whether  the 
effect  {HToduced  was  such  as  to  inoapacttate  -the  ship  from 
further  {Mroaecntiog  her  voyage,  unless  she  returned  to  port 
and  removed  the  impediment ;  '*  -i*  *^  as  far  as  removing  this 
incapacity  is  concerned,  all  are  equally  benefited  by  it,  and 
therefore  it  seems  reasonable  that  aU  shoidd  contribute  to* 
wards  the  expense  of  it ;  but  if  any  benefit  ultra  the  mere 
removal  of  the  incapacity  should  have  accrued  to  the  ship  by 
the  repairs  done,  inasmuch  as  this  wiH  redound  to  the  par* 
ticular  benefit  of  the  shipowner  only,  it  will  not  come  under 
the  head  of  general  average.'*  (r) 
gOS«  *  From  tbeae  expressions  of  Lord  EUenborough  it  vras  not 

unfairly  inferred^  that  the  rule  established  by  Plummer  i;. 
Wildman  was  this,  Ihai  the  expense  of  repairs  done  to  a  sk^ 
in  a  port  of  dietressj  in  as  far  as  they  are  no  more  Hum  just 
siifficient  to  enable  the  ship  to  keep  theseatUlshe  completes  her 
voyage^  and  are  of  no  permament  bemfii  to  the  skip  ultra  thai 
purpose^  give  a  ckam  to  general  average  contributum^  quits 
irrespective  tjfihe  nature  of  the  loss  urkidi  induced  the  necessUy 


Accordingly  this  is  the  rale  now  adopted  on  the  subject  in 
the  United  States  (s)  ^:  it  is  evidently  opposed  to  the  genial 
principles  above  laid  down ;  in  theory,  it  is  not  easy  to  per* 
cetve  on  what  ground  the  neaessity  oi  the  repairs  should 
entitle  them  to  be  paid  for  in  general  average,  and  in  practice 
it  would  obviously  be  very  difficult  to  discover  any  kind  of 
repairs  which  would  not  be  of  some  benefit  to  the  ship.  (J) 
Th^f^Ac^ihe  In  this  country,  in  fact,  the  ease  of  PlumoMr  v.  Wildman 
merv.  Wild-     m«8t  either  be  considered  to  be  overruled,  or,  at  all  events^ 

maadonot 
•upport  the  rale 

tuppoied  to  be       {q)  Phimmerv.  WJIduuui,  3  Manle  dc       («)  3  Keat'a  Gomm.  (dth  ed.)  230.   S 
founded  on  it.     g^  ^gg.  pyyip,  ^  ^^  nj 

(r)  I^id.  480, 487.  <<)  Beiieck6,  Pr.  of  Indem.   197.    % 

Phillipa  on  Ins.  115. 


1  Brooks  V.  Oriental  Ina.  Go.  7  Pick.  859,  S67, 906,  foUofva  Ptwooier  v.  WikdraaB ; 
Saltiis  V.  Com.  Ins.  Co.  10  John.  487. 
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not  to  be  an  authority  for  the  rale  thus  dedooed  from  it:  the  G€Mni«v» 
fads  of  the  caee,  it  must  be  obeerved,  do  not  authorize  such  eztiaoidiiiarr 
an  inference ;  for  a  portion  of  the  damage  to  repair  which  the  ^^S^^SSULm 
ahip  had  put  into  port,  viz.  the  cutting  away  the  bowsprit  rig-  ^°^^ 
giog  was  undoobtedly  a  general  average  loss :  accordingly, 
in  a  more  recent  case,  Lord  Ellenboroiigh  himself  refers  to 
Plummer  v.  Wildman,  as  decided  on  the  ground  that  the  re- 
pairs in  that  case  were  rendered  necessary  by  a  sacrifice  of 
pmrt  of  the  ship  for  ike  geMTid  safety  ;  and  in  this  latter  case 
lie  plainly  intimates,  that  the  expense  of  repairs  cstn  only  be  a 
uU^ect  of  general  conirilmtion  when  rendered  necessary  by.a 
general  average  loss,  (k) 

The  facts  of  the  case  now  referred  to  are  as  follows : — the  And  the  mp- 

poied  rola  is 

bowsprit  bitta  of  a  ship,  then  under  courses,  and  beating  to  moonsisieiit 

.jj,.  .^  -,  'i^^  with  tlie  latter 

wmdward,  having  given  way  m  consequence  of  her  violent  caae  of  Power 
laboring  in  a  heavy  and  dangerous  sea,  the  mast^,  finding  it  4  iJei^S'^?^ 
necesBary  for  the  ship's  safety  so  to  do,  after  consultation  ^^- 
*with  his  officers,  pat  into  port  to  refit.    The  expenses  of  re*      *  909 
pairing  the  bowsprit,  together  with  the  wages  and  provisions  ^I^^^l^ 
of  the  crew,  during  the  time  necessarily  occupied  in  the  re-  EUenborough 
pairs,  were  claimed  as  the  subject  of  a  general  average  oontri-  Whitmore,  4M. 
bntion :  Lord  EUenborough  and  the  whole  court  held,  that 
neilber  conld  be  allowed,  {v) 

Lord  EUenborough,  in  giving  judgment  in  this  case,  says, 
in  unqualified  terms,  "that  general  average  must  lay  its 
foundation  in  a  sacrifice  of  part  for  the  sake  of  the  rest ;  but 
here  was  no  sacrifice  of  any  part  by  the  master,  but  only  of 
his  time  and  patience,  and  the  damage  incurred  was  by  the 
violence  of  Che  wind  and  weather."  (u^) 

This  language  of  his  lordship  is  certainly  inconsistent  with 
that  which  he  is  reported  to  have  employed  in  Plummer  v. 
Wildman ;  and  the  rule  supposed  to  be  founded  on  thst  case 
is  clearly  irreconcilable  with  the  principles  upon  which  he 
decided  in  Power  t;.  Whitmore*  This  latter  case,  indeed, 
appears  to  have  restored  the  law  in  England  upon  this  subject 
to  that  which  on  principle  seems  the  true  rule,  via.  That  the 
expense  of  repairs  rendered  necessary  by  partictdar  average 
losses  sustained  by  the  ship  can  never  give  a  claim  to  a  general 

(tt)  P0w«r  •.  WUmoff  4  Manle  4       («)  Power  v.  Wbitmofe,  4  Manle  4 
14S.  ad.  141. 

(w)  Ibid.  140. 


iortte 
benefit. 


mferage tputribvikm^  M  that  st§di ekdmcanon^ be  tugUami 
mhm  thedamage  4o  be  rtpmir^wm  m  ittetfa  general  average 
loee*  (ww)  ^ 

Abv.  3.  WagexandJ^rcwsiomcfOrewdiaru^Dd^ 

Putpoeecf  Repain, 

Wages  and  pro-      k  833,  These  expeoats  follow  the  SMne  rule  is  this  ooHntrj 

visiona  of  the  '  ,  t>     %  .         .  i  i 

crew  duiiiur  «•  the  expenses  of  the  repam  themselves ;  they  are  not 
are  noUo  tiiis  thought  loto  general  average  wiien  the  fepcirs  which  cause 
TCnenSiol^paiw  ^^  delay  are  rendered    necessary  by  particular  average 

ticular  average,  losses,  {x) 

g]lO*  ^^  England,  in  &ct,  these  expenses  can  give  a  daim 

neither  to  general  nor  to  particular  average,  but  fiJl  ex- 
ehisively  upon  the  shipowner,  upon  the  principle  Aat  he  is 
bound  by  the  very  contract  of  affreightment,  and  as  part  of 
the  oonsideratioo  for  which  freight  is  paid  him^  to  keep  a 
competent  crew  on  board  £rom  the  cooamenceinettt  to  the 
and  of  the  voyage,  {y)  The  labor  of  theaaikirs,  says  Boolay* 
Paty,  while  the  ship  is  repuring^  and  their  wages  and  pro^ 
visions  while  ao  ooeapied,  form  part  of  those  expoHes  and 

(«M9)  Beneck6,Pr.  of  Indem.  196-196.  200.    JniHiinier  v.  WiUdSui,  S  Maids  * 

If  indeed  the  expense  of  lepaire  is  much  Sel.  482.    Power  e.  Wbitmore,  4  Blaule 

higherat  the  port  of  distress  than  it  would  df  Sel.  141,  m  all  which  these  chaiges 

b«  elsewhere,  asd  thsiddpinoooseqaeiioa .  were  claimed  in  general  Average  and  dis- 

woold  Bot  kave  gone  ia  to  repair  iutfir  allowed* 

^  «ii«  o/<A«ear^,  it  seems,  that  io  such        (y)  See  lieteward  v.  Curling,  Parti, 

case  the  turplut  cost  of  the  repaiiv  might  115, 8th  ed.   Eden  v.  Poole,  ibid.   Robert* 

beadminedtogiveadaiiBtoeQniribttliea.  son  r  Ewer,  1 T.  Rep.  13B>  coaiinnedby 

3  Kent's  Comm.  (5th  ed,)  236.  the  reaeni  oaae  <^  De  Yaw  v.  Salvwfav, 

(c)  See  Jadnon  o.  Chamock^  8  T  Eep.  4  Ad.  d^  EU.  420. 


1  Padelfoid  ©.  Boardman,  4  Mass.  548.  In  referenoe  to  the  cases  of  Plumroer  ». 
VildmaD,a»d  PtTwero.  Whidnore,  Mr.  OhanciAor  Kent saya, the  reHlt  of  tlie0edeei> 
iioiia  «<  is,  that  wliera  tba  genanl  safety  mqtfiflea  a  ship  to  90  isto  tiort  to  refit,  by  jcar 
•on  of  some  peril|  the  wages  and  ppovisions  of  the  crew  during  the  detention  are  not 
the  subject  of  general  average ;  but  the  other  necessary  expenses  d  going  into  port, 
Mid  of  preparing  for  lherefilHttgtha«hip,by  Moloadiogv  warelMsiag,Aiiri  faloidint 
the  o^igo,  are  general  average.  The  oosU  of  the  repaira,  so  far  as  they  aocnie  to  ths 
ship  alone  as  a  benefit,  and  would  have  been  necessary  in  that  port,  on  account  of  the 
alflp  alone,  are  not  average.  Yet,  if  tbe  expense  of  the  rapaitf  weifM  itot  have  bem 
incurred  but  for  the  benefit  of  the  cargo,  and  might  have  been  deferred  with  snfety  10 
(beahip^  to  a  ks*  ooMly  port,  such  eactia  expensa  as  general  avwaae.^*  3  JLsat,  (5th 
ed.)235,236.  See  also  the  remisks  I^W  these  cases,  in  Abbott,  Ship.  (6(h  Aav  «U) 
494  to  499,  and  498,  in  mm. 
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exertions  to  which  the  shipowner  is  bound  by  the  relation  in  o«iieiml  ave- 

which  he  stands  to  the  owner  of  the  goods,  (z)  ^Sreofdinary 

In  one  English  case,  indeed,  where  a  ship  put  in  to  refit,  foMhe^(>^ 

in  consequence  of  a  particular  average  lossy  and  the  crew  ^°^^ 


ooauDOft 


were  discharged  immediately  on  her  entering  the  port  of  ^J^^^^J; 
distress,  but  afterwards  hired  by  the  master,  to  work  at  the  seems  opposed 
repairs,  not  as  sailarsj  but  as  common  laborers,  it  was  held 
that  their  wages  and  provisions  during  the  delay  to  refit  might 
be  brought  into  general  average,  (a)  ^ 

The  court,  however,  put  their  decision  entirely  on  the  ExplaiDed. 
ground  that  the  men  had  been  discharged  on  making  the 
port,  and  were  afterwards  employed,  not  as  sailors,  but  as 
common  laborers  (6),  so  that*  the  cost  of  employing  them 
might  be  considered  rather  as  an  extraordinary  expenditure 
than  one  falling  within  the  ordinary  scope  of  the  shipowner's 
duty.  It  may,  however,  as  Mr.  Stevens  remarks,  be  very 
reasonably  doubted  whether  the  master,  by  so  discharging  his 
crew  on  making  for  a  port  of  distress,  and  then  rehiring  them, 
can,  on  true  principles,  be  considered  as  giving«the  shipowner 
a  claim  to  general  average  for  their  wages  and  provisions 
while  employed  on  the  repairs,  (c)  There  is  nothing  in  the 
fact  of  putting  into  a  port  of  distress  to  discharge  the  contract 
^of  affreighhnmt^  and  while  that  still  remains  entire  the  mas-  *  911 
ter  is  not  released  from  the  obligation  it  imposes  on  him  of 
keeping  and  paying  a  competent  crew  throughout  the  whole 
course  of  the  voyage. 

(m)  Boulajr-Paty,  on  EmerigDD,  vol.  i.  (b)  See  the  judgment  of  Ashurst,  J. 

p.  610,  ed.  1S87.  413. 

(a)  Da  Corta  9.  Newenham,  2  T-  Rep.  {e)  Stevens  od  Average,  40,  dth  ed. 
407. 


I  See  Gilea  r.  Eagle  Ins.  Co.  2  Metcalf,  140, 143, 144.  In  this  case  a  vessel  was 
JDSBnsd  in  the  coasting  trade  and  back  and  forth  one  or  more  fishing  voyages,  the 
iasnii  It  to  be  liable  for  general  average,  however  small.  The  veswl  went  ashore  in 
a  stonn,  and  tiie  crew  boarded  on  shore,  and  board  was  paid  for  them,  but  they  were 
not  dlsmoBed  from  the  vessel.  By  the  labor  of  the  master  and  crew,  and  the  labor  of 
others  who  were  hired  for  the  purpose,  the  vessel  was  got  off  and  fitted  to  sail,  and 
ibe  rrtumed  to  her  home  port.  Part  of  the  outfits  of  the  vessel  were  sold  by  the  mai- 
ler, at  the  place  where  she  went  aahore,  to  raise  money  to  pay  for  getting  her  ofl*,  ftc. 
be  having  no  oUier  means  of  raising  money  for  that  purpose.  Under  these  circum- 
Haiioea,  the  court  decided  that  the  labor  and  board  of  the  master  and  crew,  while  get- 
ting  off  the  vessel,  vrere  not  a  general  average,  and  that  the  insurers  were  not  Uabto 
tkefdbr ;  but  that  they  were  liable  for  the  labor,  4u;.  of  the  peiaona  hired  to  assist  the 
and  crew,  and  for  the  loss  on  the  sale  of  the  outfits — these  being  a  genend 
Oilea  «.  Eagle  Int.  Co.  2  Metcalf,  140. 

VOL.  n.  15 
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G«iierai  ate.  Where,  however,  the  damage  to  be  repaired  is  itself  such 
extraordiaary  as  to  give  a  claim  to  contribution,  then  these  expenses  also 
foiM^oa^oa  should,  <m  principle,  be  brought  into  general  average,  as 
^^^^  being  consequences  immediately  resulting  from  the  measure 

^miintoeif it  ^dopt^d  for  the  general  preservation  (d) ;  and,  accordingly, 
oTthAmtiireor  Lord  Tenterden  considers  that,  in  such  case,  they  v?ould 
rage,  these        possibly  bc  held  to  be  general  average  in  this  country,  (e) 
wJo^^^^    The  rule  of  the   French  code   is,  that  these   expenses  are 
general  average,  provided  the  loss  to  be  repaired  was  volun- 
tarily incurred  for  the  common  benefit,  and  the  ship  fireight- 
ed  by  the  month.  (/) 
uSSed^Sutea.        ^  ^^^  United  States  these  expenses  are  in  all  cases  alike 
brought  into  general  average  {g) ;  ^  and  on  the  continent  they 

(d)  Beneclrt,  Pr.  of  Iiidem.  905.  the  voyage,  fieigfat  ia  due  for  the  whole 

(e)  Abbott  on  Shipping,  part  iii.  chap,    period  of  detention  (which  is  incladed  in 
▼iiL  f  7,  p.  350,  5th  ed.  the  voyage,)  and  the  wages  and  provisioiiB 

(/)  Code  de  Commerce,  art.  400,  M-  of  the  crew  are,  in  such  case,  an  oidinaiy 

The  reason  given  by  the  French  jurists  expenditure  to  which  the  ahipowner  is 

for  this  last  restriction,  is,  that,  where  the  bound.    Pothier,  Traits  de«  Charte-Pai^ 

ship  is  freighted  by  dke  montky  the  ship-  ties.  No.  85.    Bfr.  Beneck6  considen  that 

owner  reoeives  no  freight  for  the  period  of  when  the  loss  to  be  repaired  was  voIm** 

detention,  and  is  therefore  not  bound  by  tarUy  incurred,  the  expense  of  wages  and 

his  duty  as  shipowner  to  pay  or  provision  provisions  should  be  general  average  in 

the  crew  during  the  delay ;  so  that  the  either  case.    Pr.  of  Indem.  206. 

expense  caused  by  doing  so  is  in  such  {g)  2  Phillips  on  Ina.  120.   3Kent,(5lh 

ease  of  an  extraordinary  nature.    On  the  ed.)  235,  note  (a), 
other  hand,  where  the  ship  is  freighted  by 


>  As  stated  in  the  text,  in  the  United  States,  the  rule  seems  definitively  settled  in  our 
principal  commercial  States,  that  whatever  be  the  nature  of  the  injury,  whether  arising 
fitxn  a  voluntary  sacrifice,  or  a  mere  peril  of  the  sea,  the  wages  and  provisions  of  the 
crew  from  the  time  of  putting  away  for  the  port  of  distress  to  refit,  and  eveiy  other 
expense  necessarily  incurred  during  the  detention  for  the  benefit  of  all  concerned,  are 
to  be  contributed  for  as  general  average.  Padelford  v.  Boardman,  4  Mass.  548 ; 
Clark  e.  United  Biarine  and  Fire  Ins.  Co.  7  Mass.  365 ;  Walden  e.  Le  Roy,  2  Cahiea, 
Rep.  263 ;  3  Kent,  (5th  ed.)  235, 236,  302,  303 ;  Bixby  «.  Franklin  Ins.  Co.  3  Samner, 
46,  in  note ;  Thornton  e.  U.  S.  Ins.  Co.  12  Maine,  150 ;  Dunham  v.  Com.  Ins.  Co. 
11  John.  315;  Brooks  v.  Oriental  Ins.  Co.  7  Pk;k.  250;  Peters  e.  Warren  Ins.  Co. 

3  Sumner,  400;  Spaflbrd  v.  Dodge,  14  Mass.  74 ;  Henshaw  v.  Mar.  Ina.  Co.  2  Cainea, 
R.  264 ;  fiarker  v,  Phoem'x  Ins.  Co.  8  John.  307 ;  Jones  e.  Ins.  Co.  of  N.  Amer. 

4  Dalhia,  246 ;  Ross  o.  Ship  Active,  2  Wash.  C.  C.  226;  Sage  e.  Bliddletown  Ins.  Co. 

2  Conn.  239 ;  Abbott,  Ship.  (6th  Am.  ed.)  496,  in  note ;  Potter  v.  Ocean  Ins.  Co. 

3  Sumner,  27.  In  this  last  case,  it  was  decided,  that  the  wages,  provisions,  and  other 
expenses  of  the  voyage  to  a  port  of  necessity,  for  the  purpose  of  making  repairs,  con. 
stitute  a  general  average.  It  was  also  held  in  the  same  case,  that  it  makes  no  difler. 
enoe  in  the  application  of  the  principle  to  policies  of  insurance,  that  there  happens  to 
be  no  caigo  on  board,  so  that  there  is,  in  fact,  no  contribution  to  be  made  by  cargo  or 
by  freight,  for  general  average  does  not  depend  upon  the  point,  whether  there  an 
diflerent  subject  matters  to  contribute^  bat  whether  there  is  a  common  sacrifice  for  the 
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are  generally  admitted  to  be  such,  although  there  is  hardly  Genmi  ava- 
any  point,  even  in  the  perplexed  doctrine  of  general  average,  extraoidmaiy 
in  which  there  is  such  a  great  diversity  in  the  positive  laws  of  ^^^^^SJ^di 
mercantile  states.  (A)  ^^^ 

*Abt.  4.  Expenses  incurred  in  reclaiming  captured  Property       *  912 

during  detention  by  Embargo. 

§  334.  When  a  neutral,  or  other  ship,  has  been  seized  and  J^JSJ^J,'^^ 
carried  into  port  for  adjudication,  the  wages  and  provisions  durinji:  delay  u> 
of  the  crew  during  their  delay  in  such  port  for  the  purpose  of  tared  or  detun- 
reclaimiog  the  captured  property,  seem  to  be  a  general  average  ^i£nS^[^*^ 
charge,  if  incurred  for  the  joint  benefit  of  both  ship  and  cargo,  {Jj^^'f^^^^ 
that  is,  in  other  words,  when  both  ship  and  cargo  are  the  sub-  iomt  benefit  of 
ject  of  detention  (i) :  ^  but  if  either  the  ship  alone,  or  the  caigo. 

(k)  Mr.  Beoeck^  in  his  Principlet  of  (t)  Riccaid,  Negooe  d*Aaifterdain,  p. 

Indeinnit/  (p.  191  -207,)  has  with  infinite  279,  cited  in  Emerigon,  chap.  xii.  sect  41. 

leamiBg  ooDected  and  comiDented  on  all  vd.  L  p.  613,  ed.  18S7.    1  Magens,  69. 

the  Taxioaa  laws  of  the  Earopean  states  %9J.    3  Kent's  Comm.  {Suh  ed.)  236. 
on  this  sahiecL 


beaeit  of  si  irfao  are,  or  may  be,  iotererted  in  the  aooompUsfament  of  the  voyage. 
Ndllier  does  it  make  any  difierenoe  in  the  application  of  the  principle,  that  the  insnr* 
anoe,  oo  which  the  question  arises,  is  not  for  a  particular  voyage,  bat  on  time.  Potter 
r.  Ooean  Ins.  Co.  3  Samner,  27.  But  in  Gkuoam  v.  Cincinnati  Ins.  Co.  6  Ohio^  73;  it 
held,  that  in  a  policy  on  time,  the  insurer  on  time  was  noCliable  for  the  wages  of  the 
r,  while  the  veswl  is  stranded  within  the  time.  The  wages  were  considered  to  be 
the  ordinary  expense.  See  Perry  v.  Ohio  Ins.  Co.  5  Ohio,  306 ;  Webb  v.  Protec.  Ins. 
Co.  6  Ohio,  496.  So,  in  Giles  v.  Eagle  Ins.  Co.  2  Metcalf,  140,  cited  in  note  to  otMs,  910. 
And  in  WilUams  a.  Suffolk  Ins.  Co.  3  Sumner,  510,  the  expenses  and  charges  of  going  to 
a  port  of  necessity  to  refit  were  held  properiy  to  be  a  general  average,  only  when  the 
voyage  has  been  or  might  be  resumed.  But  the  doctrine  does  not  apply  if  the  voyage 
has  been  abandoned  from  necessity.  Nor  are  the  wages  and  provisions  of  the  lAiip^ 
crew  to  be  regarded  aa  general  average,  while  the  ship  is  repairing,  aAer  she  has 
aiiived  at  her  port  of  destination,  and  delivered  her  cargo.  Dunham  v.  Commercial 
Im.  Co.  11  John.  319.  Mor  where  the  ship  has  been  forced  into  a  port  short  of  that 
of  her  deitinatian,  by  stress  of  weather,  and  during  delay  for  repain.  Wightman  a. 
Macadam,  2  Brevard,  230. 

See  Leavenworth  a.  Ddafield,  1  Catnes,  974 ;  Kingston  a.  Guard,  4  Dallas, 
974 ;  Fenny  ^.  New  York  las.  Co.  3  Caines,  195 ;  Hnrtin  a.  Phoenix  Ins.  Co.  1 
Wash.  C.  C.  400.  But  see  Spaflbrd  a.  Dodge,  14  Mass.  66,  which  is  contra.  The 
expenses  incurred  aAer  capture  in  reclaiming  the  ship  and  cargo,  and  procuring  resti* 
tntion,  are  to  be  charged  snd  alk>wed  as  a  general  average.  Spaflbrd  v.  Dodge,  14 
Mass.  66;  Dow  a.  Union  Ins.  Co.  8  Uass.  494.  And  so  indeed  all  other  expenses  fbr 
the  preservation  of  the  ship  and  cargo  during  the  time  of  such  detention  necessarily 
JBcorred.  lb.  Speyer  a.  N.  York  Ins.  Co.  3  John.  89 ;  Jumel  a.  Mar.  Ins.  Ca 
7  John.  412.    8o^  also^  money,  botid  Jidi,  paid  as  a  ransom  in  such  case  to  procure  a 
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Genera]  ave-     cargo  alone,  be  the  cause  of  detention,  the  charges  of  reclaim- 
ej^ordinaiy     ing  them  are  a  particular  average  loss  to  the  o^vner  of  the 
S^he^lSSon  property  on  whose  account  they  were  incurred.  (;) 
^p^fi*-  The  following  case,  decided  in  the  United  States,  affords 

a  good  illustration  of  this  principle: — An  American  (neutral) 
ship  was  seized  by  the  French,  under  the  Milan  decree,  and 
detained  in  port  on  account  of  her  cargo  only,  which,  after 
some  time,  was  discharged,  and  delivered  to  the  consignees, 
on  their  giving  security  to  abide  the  event  of  an  appeal 
against  the  seizure.  The  court  held  that  the  expenses  in- 
curred before  the  cargo  was  discharged,  being  incurred  on 
account  both  of  ship  and  cargo,  were  general  average ;  but 
the  subsequent  expenses,  being  incurred  solely  on  account  of 
the  cargo  (for  the  ship  was  then  free  to  go  where  she  pleas- 
ed,) were  not  general  average.  (&) 
Principle  on  Expenses  of  the  kind  just  mentioned,  are,  if  incurred  for 

which  these  ex-  .    .  ^  "^    . 

penaea  are  gen-  the  joint  benefit  of  both  ship  and  cargo,  a  general  average 

avera«;e.      j^^^^  because  the  contract  of  affreightment  is  put  an  end  to 

by  the  capture  and  detention,^  and  consequently  the  master, 

in  keeping  his  crew  together  with  a  view  of  obtaining  the 

restoration  of  the  property,  is  incurring  a  voluntary  expense 

913  *       ^over  and  beyond  what  he  was  bound  to  by  the  ordinary 

course  of  his  duty  towards  the  shipper. 

Wages  and  pro-      In  cascs  of  detentions  by  emhcurs^o  the  same  reasons  do  not 

▼iaions  during  ,  —*.  i  i  i  m 

detention  by  &pply*  The  embargo  does  not,  like  capture  or  seizure,  put 
mJ  genenir  ^^  ^^^  ^^  ^^^  contract  of  affreightment ;  the  master,  therefore, 
average.  jg  bouiid  to  Stay  by  the  ship  with  his  crew  in  the  exercise  of 

his  ordinary  duty  towards  the  shipper,  and  the  expense  he  is 
put  to  in  having  to  pay  and  provision  them  during  the  em- 
bargo, can  give  him  no  claim  to  general  average  contribu- 

^j)  Beneck^,  Pr.  of  Indem.  239.  John.  Rep.  SI.   See  also  3  Kent'a  Conuii. 

(i)  t  WatBon  9.  Marine  Ina.  Comp.  7    (5th  ed.)  236,  note. 

• 

speedy  release  from  detention.  Douglas  v.  Moody,  9  Mass.  548.  Unless,  indeed,  the 
expenses  do  not  apply  to  the  whole  of  the  property,  bat  only  to  the  ship,  or  caigo,  or 
a  part  of  it ;  for,  under  such  circumstances,  the  expense  is  to  be  borne  by  the  thing 
for  whose  benefit  it  was  incurred.  Vandenheuvel  v.  United  Ins.  Co.  1  John. 
406;  Jumel  v.  Marine  Ins.  Co.  7  John.  412;  Willard  v.  Dorr,  3  Mason,  161 ;  Peters 
V.  Warren  Ins.  Co.  1  Story,  C.  C.  469  ;  Abbott  on  Ship.  (6lh  Am.  ed.)  499,  note. 

>  But  see  per  Jackson,  J.,  in  Spafibrd  v.  Dodge,  14  Mass.  66,  74  to  79 ;  Brooks  v. 
Dorr,  2  Mass.  39. 
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tioQ.  (/)  ^    Another  reason  is  that,  in  such  case,  neither  ship  Genmi  tv^ 
Dor  cargo  are  in  actual  jeopardy,  for,  as  Beawes  expresses  it,  extraordinary 
'*  the  embargoing  sovereign  would  not  have  either  ship  or  f<j?^^2S^^oii 
cargo,  but  only  hinders  their  departure."  *^^^- 

The  delay,  in  fact,  as  Lord  Tenterden  says,  does  not  pro- 
ceed from  the  act  of  the  master  and  persons  belonging  to  the 
ship,  nor  is  it  for  the  general  benefit,  (m) 

It  is,  accordingly,  not  the  subject  of  general  average,  either 
in  this  country  (n)  or  the  United  States,  (o) 

Art.  5.  Etqpenses  of  waMngfar  Convoy y  of  Delay  caiaed  by 

QuarafUme^  by  being  Icebound^  Sfc. 

%  335.  Where  there  is  no  oertam  and  immediately  impend-  These  expend 

.         .  are  not  general 

ing  danger  threatening  the  ship  in  case  she  sails  without  con-  average  wben 
Toy,  but  only  the  ordinary  contingent  perils  to  which  all  ships  pendingdai!^. 
are  exposed  in  time  of  war,  the  expenses  caused  by  waiting 
for  oonvoy  are  not  a  proper  subject  of  general  average  con- 
tribution, (p) 

Where,  however,  the  danger  is  so  imminent  as  to  render  Where  there  ii, 
^e  protection  of  a  man-of-war,  or  a  delay  in  port  till  it  can  ^/^ 
arrive,  absolutely  necessary  for  the  safety  of  the  whole  ad- 
venture, there  can  be  no  doubt  that  the  wages  and  provisions 
of  the  crew,  and  all  other  expenses  incurred  during  such 
delay,  ought,  on  principle,  to  come  into  general  average,  they 
being,  in  fact,  extraordinary  expenses,  voluntarily  incurred, 
as  the  only  means  of  saving  the  ship  and  cargo  from  imminent 
danger,  (r) 

The  expenses  of  delay  caused  by  quarantine  are  not  Expeoaesofor. 

dinary  qoaran- 
tine  noC  seneial 
(/)  Benecki,  Pr.  of  Indem.  234.  (o)  t  Penny  v.  New  York  Ins.  Comp.  average. 

(«•)  Abbott  oo  Shipping,  part  iv.  chap.  3  Gaines,  139.   Leavenworth  tr.  DelafieU, 

%  p.  443,  ath  ed.    •<  6ih  Amer.  ed.  409.  ^  lCaines,ff73. 

\n)  BobertsGfi  9.  Ewer,  1 T.  Bep.  127.        {p)  Beneok«,  Pr.  of  Indem.  225.    Byn- 

1b  the  case  of  one  of  the  ships  detained  kershoek,  Qosastiooes  Prhr.  Juris,  lib.  rr, 

bf  the  EosMan  embargo^  Loid  £Uenbo-  c.  29. 

KMigh  sBOMd  to  admit  the  claim,  bat  it  is       (r)  Bynkenboek,  Qocstiones  Plriv.  Ja- 

eertninly  oppoaed  to  principle  so  to  do.  ris,  lib.  if,  o.  29.    Beneok^  Pr.  of  Indem. 

Sbaipv  01adslOBe,7£ast,34.  229. 


■  ITBride  9.  Marine  Ins.  Co.  7  John.  431 ;  Haiiodv.  Lewis,  3  ICarthi,  (Louis.) 
311 ;  Spailbfd  •.  Dodge,  14  Mass.  86 ;  Martin  v.  Saiem  Ina.  Co.  2  Maas.  429.  Bat 
•ee  comtra^  Ins.  Co.  of  North  Amer.  tr.  Jones,  4  DaUas,  246 ;  8.  C.  on  an;wal,  2  Bin- 
■ej,  947,  whera  it  was  held  that  such  expenses  are  a  general  average. 

16* 
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General  ave-      brought  into  general  average  when  the  quarantine  takes 
extraordiDaiy     place  in  the  ordinary  course  of  the  voyage,  (s) 
fopUw o^mon      So,  if  a  ship  is  frozen  up  in  any  port  at  which  she  may 
*^^°^^^  happen  to  be  in  the  ordinary  course  of  the  voyage,  or  when, 

Sg'lcebwind**^  being  unable  to  enter  a  river  or  harbor  on  account  of  float- 
not  general  ave-  inor  ice,  she  is  compelled  to  put  into  a  harbor  and  winter 

rage,  except  o         '  r  r 

when  the  ship    there,   the  expense  of  paying  and  provisioning  the  crew 

isfroBenupina    ,      .        ^t-     j   /     .•  •  i   -"^  i 

port  of  distreas.  Qurmg  this  detention,  gives  no  claim  to  general  average  con- 
tribution, (t) 

Where,  however,  a  ship,  for  the  general  safety,  has  put  into 
a  port  of  distress  to  repair,  and  while  there  is  frozen  up  for 
the  winter,  the  increased  expense  of  wages  and  provisions 
occasioned  by  this  delay,  is  allowed  to  be  general  average  in 
America  (u) :  but  it  is  apprehended  that  it  would  only  be  so 
considered  in  this  country  when  the  loss,  which  the  ship  went 
into  repair,  was  itself  of  the  nature  of  general  average,  {t;) 

Art.  6.  Expense  of  remunerating  Services  rendered  for  the 

Common  Safety. 

Principle  on  ^  336.  The  remuneration  by  the  shipowner  of  all  those  ser- 

Tciaim  ^^^  vices,  which  are  made  necessary  by  a  regard  to  the  common 
eral  average,      safety,  gives  a  claim  to  general  contribution,  if  they  are  ren- 
dered under  circumstances  of  an  extraordinary  nature,  and 
on  occasions  when  both  ship  and  cargo  are  alike  placed  in 
jeopardy. 
915  *  *^^  ^^^^  services,  on  the  other  hand,  are  required  for  the 

safety,  or  redound  to  the  benefit,  of  either  the  ship  alone,  or 
the  cargo  alone^  their  remuneration  will  give  no  claim  to 
contribution. 
SalvBge.  Salvage  paid  to  men-of-war  for  rescuing  a  ship  and  her 

cargo  from  capture,  or  to  other  vessels  for  extricating  them 
from  the  dangers  of  shipwreck,  should,  it  seems,  be  made 
good  by  a  general  average  contribution,  (w)  ^ 

(#)  2  Phiilips  Ins.  116.  {io)  Stevens  on  Average,  25,  5th  ed. 

(()  1  Magens,  67.     BeneckA,  Pr.  of   Beneck^,  Pr.  of  Indem.  230.    2  Phillips 

Indem.  214.    2  Phillips  on  Ins.  116.  on  Ins.  103,  who  cites  some  American 

(u)  2  Phillips,  Ins.  117.  decisions  on  the  point 
(9)  BeneckA,  Pr.  of  Indem.  214. 

>  Although  salvage  is  oflen  in  the  nature  of  general  average,  it  is  not  unlverBally 
tme,  that  in  the  sense  of  our  law,  all  salvage  charges  are  to  be  deemed  a  general 
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Bire  of  extra  hands  to  pump  a  ship  after  springing  a  leak,  Generai  ava- 
ls allowed  in  general  average,  both  in  England  (x)  and  the  extraordinary 
United  States,  (y)  But  the  expense  of  hiring  extra  hands,  foMhe  conS 
in  the  room  of  those  who  have  deserted,  is  not  allowed  («)  ;  ^'^^^- 


common 


HOT  are  gratuities  promised  to  seamen  in  order  to  encourage  JJj^^  ®*^ 
them  to  do  their  duty,  for  such  promise  is,  in  law,  entirely 
▼oid.  (a) 

A  stranded  vessel  is  in  most  cases  in  danger  of  beinir  lost,  Ezpenan  of 

.  i.      .  .  .  1        .       getting  ship 

unless  speedy  steps  are  taken  for  ber  preservation,  either  by  afloat,  if  incur- 
nnloading  the  cargo  to  lighten  her,  or  by  endeavoring  to  float  benefit  of^shlp^ 
her  up  by  means  of  buoys,  &c.  with  the  cargo  in  her.     The  J'dainito'wBtt^ 
remuneration  which  the  shipowner  is  obliged  to  pay  for  the  ^^  average. 
services  thus  rendered,  gives  a  claim  to  general  average  con- 
tribution, provided   such  services  shall  appear  to  have  been 
incurred  for  the  joint  benefit  of  ship  and  cargo,  which  will  be 
the  case  if  ship  and  cargo  are  both  exposed  to  a  common 
danger,  and  both  saved  from  it  by  the  exertions  employed 
for  their  rescue.^ 

If,  however,  the  safety  of  the  ship  be  hopeless,  or  that  of  ^y^'^' 
the  cargo  no  longer  endangered,  no  such  claim  can  be  sus- 
tained. Thus  where  the  ship  is  driven  high  and  dry  on  the 
ahore,  with  no  prospect  of  saving  her,  the  charges  of  unload- 
ing the  cargo,  not  being  for  the  benefit  of  the  ship,  and  the 
charges  of  afterwards  digging  out  the  ship,  being  of  ♦no  ben-  *  916 
efit  to  the  cargo,  are  not  the  subject  of  contribution.  So, 
where  the  ship  is  left  hopelessly  stranded,  but  the  whole  of 
the  cargo  is  unloaded  without  floating  her ;  the  ship,  on  the 
same  principle,  cannot  contribute  to  the  expense  of  unload- 
ing the  cargo,  nor  the  cargo  to  that  of  afterwards  heaving  oS* 
the  ship.  (6) 

(2)  Biiklef  V.  Pieagnve,  1  Eaat,  219.  (a)  Harris  v.  Wataon,  Peake'a  N.P.73. 

(y)   t  Orrok  V.  Commoawealth  Ins.  •<  3  Kent  (5(h  ed.)  18S,  186.  > 

Comp.  ^  21  Pick.  456.  >  cited  in  2  PhiUipe,  (^)  Beneck«,  Pr.  of  Indem.  215,  216, 

Ins.no.  217.    2  PhiUips,  Ins.  97.    Jacobaen's  Sea 

(x)  FlmniDer  «.  Wildman,  3  Maule  dE  Laws,  book  iv.  c.  2l 
SeL 


average;  tbey  are  only  so,  when  incurred  for  the  benefit  of  all  concerned.  Peters  «. 
Warren  Ins.  Co.  1  Story,  C.  C.  463 ;  Heylyger  v.  New  York  Firm.  Ins.  Co. 
11  John.  85. 

>  See  Reynolds  e.  Ocean  Ins.  Co.  22  Pick.  191 ;  Bedfoid  Com.  Ins.  Co.  v.  Parker, 
2Pkk.  1 ;  Giles  9.  Eagle  Ins.  Co.  2  MetcaU;  140,  all  cited  anu^  900,  in  note. 
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QeneiBi  ave-         From  these  principles  the  following  practical  rules  have 

nflO  1O0B68  "^        _  1*1 

extraoidinaiy     been  derived. 

fo?S*oMSoii      (1)  These  expenses  are  always  general  average  when  the 
'^^^^^  ship  takes  the  ground  in  endeavoring  to  enter  the  port  of  dis- 

2^^i™jj  tress ;  for  in  such  case  ship  and  cargo  are  equally  jeopardize 
of  floating  ship,  ed,  and  the  expenses  are  the  necessary  consequence  of  a  step 
taken  for  the  common  safety,  (c) 

(2)  These  expenses  are  never  general  average  when  the 
stranding  occurs  in  entering  the  port  of  destination  ;  for  in 
such  cases  it  is  considered  that  the  cargo  can  never  really  be 
in  jeopardy,  (d) 

(3)  When  the  stranding  takes  place  accidentally  in  the 
course  of  the  voyage,  and  the  ship  be  heaved  off  without  dis- 
charging her  cargo,  so  as  to  be  able  to  proceed  on  her  voyage^ 
the  expenses  thus  incurred  are  general  average,  (e) 

Art.  7.  Money  given  by  way  of  Composition  to  Pirates. 
Expenses  of  raising  Money  abroad^  Sfc. 

^nmikpro-        ^  337.  Ransom  to  an  enemy  is  now  prohibited  in  this 

oompofiitioa       couutry  by  positive  law  (/)  ;  but  this  extends  only  to  enemies, 

bdiigei^ta,  not  ^^^  ^^^  ^^  pirates  or  other  plunderers ;  and  it  appears  certain, 

^SeacSSo  ^^^^  ^"y  ^^^^y  paid  to  them  by  the  captain,  in  order  to 

contribaUon.      induce  them  to  liberate  the  ship  and  the  rest  of  the  cargo, 

would  be  general  average,  (g*) 

It  is  quite  clear,  abo,  that  a  compromise  between  neutrals 

917  ^       *and  belligerents  is  lawful,  and  that  the  amount  paid  by  way 

of  carrying  it  out  gives  a  claim  to  contribution,  (h) 

Ex^eoae  of  All  the  expenses  attendant  upon  raisinf  money  abroad  for 

raisinff  moDey  ,  i  o  ./ 

b]rbiUB,^.ii  general  average  purposes,  ought,  on  principle,  to  be  made 
nge.  ^^^  good  by  a  general  average  contribution.  Accordingly,  where 
money  has  been  raised  for  such  purposes  by  bills  drawn  by 
the  captain  on  his  owners,  all  loss  by  exchange,  interest,  or 
discount,  ought  to  be  included  in  the  sum  for  which  contribu- 
tion is  made,  (t) 

(c)  Stevens  oo  Average,  22,  9th  ed.  So  decided  in  the  United  States,  t  Dong- 

(d)  Ibid.  las  v.  Moody,  9  Mass.  Rep.  501,  and  see 

(e)  2  PhiUips,  Ins.  97.  other  cases  cited  in  2  PhiUips  104.  <  Lea- 
(/)  43  a.  3,  c.  72,  SB.  16, 17.  venworth  v.  Delafield,  1  Gaines,  573. 
ig)  Abbott  on  Shipping,  part  iii.  c.  viii.  WeUes  e.  Gray,  10  Mass.  42.    WaddeU 

pp.  346,  347, 5th  ed.  v.  Col  Ins.  Ck>.  10  John.  61.  >> 

(A)  Stevens  on  Average,  26,  5th  edL       (i)  Stevens  on  AverBge,  27, 5th  ed.    2 
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On  ihe  same  principle,  when  money  is  raised  for  the  same  General  ave- 

parposes  on  bottomry,  the  maritime  interest  must  be  added  extraordinary 

to  the  principal  for  the  purposes  of  contribution,  (j )  foriSLco^on 

Mr.  Beneck^,  on  the  same  ground,  considers  that  the  pre-  ^^^^^ 

miums  paid  for  insuring  sums  thus  advanced  for  general  av- 
erage purposes  should  themselves  be  contributed  for  (ft) ; 
but  the  better  opinion  seems  that  they  should  not.  (/) 


Sect.  IV.  What  contributes  to  General  Average* 
§  338.  Having  thus  enumerated  the  losses  for  which  a  gen-  Whatcontn- 

,  *M^'-^i  ji^'"  bates  to  general 

eral  average  contribution  is  to  be  made,  let  us  mquire  upon  average. 
what  property  such  contribution  is  to  be  levied.  Ever^  thing 

Alt  which  is  ultimately  saved  out  of  the  whole  adventure  (i.  e.  ^Ichhl^heen 
sMp^  freight  J  and  cargo)  contributes  to  make  gcfod  the  general  ^In^iT^uii^kw 
average  loss,  provided  it  have  been  actually  at  risk  at  the  time  and  is  uitimate- 
tuch  loss  was  incurred;  but  not  otherwise,  because,  if  not  at  ^ 
risk  at  the  time  of  the  loss,  it  was  not  saved  thereby.^ 

Hence  goods  landed,  or  sold  for  the  necessities  of  the  ship 
before  a  jettison,  do  not  contribute  (m) ;  ''  because  they  were  #  9x3 
*oot  exposed  at  the  time  of  the  jettison  to  a  community  of 
risk,  and  were  not  saved  thereby."  (n)  So  neither,  for  the 
same  reason,  do  goods  taken  on  board  after  the  jettison."  (p) 
80,  if  there  be  two  jettisons  on  two  distinct  occasions,  and 
the  owner  of  the  goods  first  jettisoned  recovers  them  after 
the  second,  they  shall  not  contribute  for  the  second  jettison, 
because  they  were  not  on  board  when  it  was  made.  (/?) 

By  parity  of  reason,  the  goods  jettisoned  do  not  contribute 
for  any  damage  done  to  the  rest  of  the  cargo  after  their  jet- 
tison (^),  for  the  subsequent  loss  is  quite  independent  of 

Phfllips  00  Ins.  130,  131.    ^  Humphreys  (m)  Emerigon,  chap.  xii.  sect.  42,  vol. 

V.  Uiuon  Ins.  Co.  3  Mason,  429.    Sims  9.  i.  p.  625,  ed.  1827. 

Wflling,  8  Berg.  6c  Rawle,  103.  \  («)  Pardessus,  Cours  de  Droit  Coaun, 

(J)  Stevens  on  Average,  27,   5ih  ed.  vol.  in.  p.  233,  ed.  1841. 

Beaeck^  Pr.  of  Indem.  283.     i  Jumel  (0)  Beneck^,  Pr.  of  Indem.  306. 

V.  Marine  Ins.  Co.  7  John.  412.  y  {p)  Emerigon,  chap.  xii.  sect.  41,  voL 

(Jt)  Beneck^,  Pr.  of  Indem.  283.  L  p.  602,  ed.  1627. 

(0  See  2  Phillips  on  Ins.  133.  (9)  Ibid. 


1  See  Bedford  Com.  los.  Co.  v.  Parkeri  S  Pick.  1, 10. 
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Wbatoontri-     the  jettison.  and  must  be  borne  by  those  whom  it  con- 

botds  to  general  ,  ^  " 

average.  Cems.  \J) 

That  which  hae      '^^^^  which  hos  been  Mcrificed  caniribuiesy  in  general  aoef' 

ooniftoteB*^  ^f  c,  equoUy  with  that  which  is  saved. 

^uaUy  :nith  By  the  Civil  law,  only  the  goods  actually  saved  were  to 

been  saved.  contribute  (s)  ]  but,  by  the  Consolato  del  Mare,  which  has 
been  foUowedi  in  this  respect,  by  the  uniform  practice  of  later 
times,  the  contribution  is  to  be  made  equally  upon  the  pro- 
perty saved  and  the  property  sacrificed  (/) ;  '<  and  this,"  ob- 
serves Boulay-Paty, ''  is  very  equitable,  for,  if  the  goods  jet- 
tisoned did  not  contribute,  the  owner  thereof,  receiving  their 
total  valae,  would  suffer  no  loss  by  the  sacrifice,  while  the 
other  owners  would."  (u) 

Not  only  the  goods  which  have  been  jettisoned,  but  those 
also  which  have  been  sold  for  the  joint  benefit  of  ship  and 
cargo,  contribute  in  general  average,  for  the  latter  are  con- 

sooSf'^ettLoaed  ^i'^***®^  ^^^i  j*^^  ^®  goods  jettisoned  (v)  ;  and  not  only  do 

coDtnbutes.       the  goods  jettisoned  and  sold  themselves  contribute,  but  the 

freight,  which  would  have  been  payable  in  respect  of  such 

goods,  contributes  also ;  for  as  this  freight  is  contributed  ybr, 

the  shipowner  would  suffer  no  loss  by  the  sacrifice  of  freight 

919  «      *ia  the  goods  jettisoned  or  sold,  unless  he  also  contributed  in 

respect  thereof,  (u^) 

All  merohao-         All  goods  laden  en  board  for  the  purposes  of  traffic  con'^ 

tribute.    By  ''goods"  is  meant,  says  Lord  Ellenborough, 

"  all  the  wares  or  cargo  for  sale  laden  on  board  the  ship  "  (x) ; 

and  Mr.  J.  Park  says,  ''  The  rule  is  that  all  merchandise  put 

on  board  for  the  purposes  of  traffic,  is  liable  to  be  brought 

into  contribution  "  {y)  ;  or,  as  Magens  expresses  it,  "  what 

pays  no  freight,  pays  no  average."  (z)  ^ 

(r)  Beneck^,  Pr.  of  ladem.  18S.    See  Contrats  a  la  Groase,  chap.  hr.  sect.  9. 

also  Code  de  Commerce,  art.  425.  vol.  ii.  p.  475.  ed.  1827. 

(#)   Id  tributum  servatm  rea  debeot  {w)  Stevena  on  Average,  61.  6th  ed. 

Dig.  lib.  xiv.  til.  2.  f.  2.  {x)  Hill  v.  Patten,  8  East,  374. 

(t)  Consolato  del  Mare,  cap.  94.  of  the  (y)  Brown  o.  Stapleton,  4  Bingh.  119. 

Italian  translation,  cap.  51.  d  Pardetsus,  See  also  Abbott  on  Shipping,  355.  5tb  ed. 

Lois  Maritirnes,  vol.  ii.  pp.  101, 102:  and  460.  6th  ed.    Stevens  on  Average, 

(»)  Boulay-Paty,  Comment,  on  Emeri-  45.  6th  ed.    See,  however,  2  Phillips  on 

gon,  vol.  i.  p.  632.  ed.  1827.  Ins.  07.                                                                     , 

(r)  Cleirac,  p.  88.  Na  4.    Emerigon,  («)  1  Magens,  63.  S  56. 

>  3  Kent,  (5th  ed.)241;  Abbott,  Ship.  (6th  Ajd. ed.)  502, 503 ;  Ban«Ui  v.  Hogan, 
13  Curry,  (Louis.)  560. 
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It  is  on  this  last  grouodi  that  wearing  apparel,  jewels,  &C.9  What <i<»^v, 
if  atiached  to  the  penon^  do  not  contribute  (a)  ;  and,  on  the  avenge. 
•sine  ground,  the  general  practice  seems  to  be,  that  passen-  Wearmgap- 
gen^  baggage  does  not  contribute  (&),  though,  on  principle,  ScTdd'nonuir 
it  does  not  appear  why,  if  of  sufficient  value  to  be  brought  S!^^" 
into  t|ie  contributory  interest,  it  should  not  do  so.  (c) 

Oold,  silver,  jewels,  precious  stones,  and  all  other  small  Jewels,  ^e.  if 
articles  of  value,  unless  carried  about  the  person,  or  forming  about  the  per- 
part  of  the  wearing  apparel,  contribute,  (d)   Mr.  Phillips  thinks  ^f^  ^'^"'^ 
that  bank  notes,  being  not  so  much  property  as  evidence  of 
property,  ought  not  to  contribute ;  Weskett  considers  that 
they  should  ;  and  his  seems  to  be  the  better  opinion,  for  they 
are  convertible  into  money,  and  are  saved  by  the  sacrifice 
from  becoming  valueless,  (e) 

Deck  goods  contribute,  though,  as  we  have  seen,  they  are  Deck  goodi. 
not  contributed  for,  except  when  there  is  a  usage  of  trade  so  <^™<>^- 
to  carry  them.  (/)  ^ 

Provisions  and  warUhe  stores  do  not  contribute,  ^<  but  have  ProWsioiis  and 
^ways,"  says  Mr.  J.. Park,  "  been  considered  an  exception  donoL 
to  the  rule  respecting  contribution,  (g)  '  *  920 

Ooods  belonging  to  government^  by  the  old  laws,  do  not  poods  belong. 
contribute.  (A)  Valin,  however,  thinks  they  ought  to  do  mentoontn- 
to  (t)  ;  and  it  has  recently  been  held  by  Mr.  J.  Story,  in  the 
United  States,  after  a  most  masterly  examination  of  the  prin« 
ciples  of  the  supposed  exemption,  that  there  was  no  ground 
for  it,  either  in  law  or  practice,  and  that  goods  belonging  to 
government  are  as  liable  to  contribute  as  any  other  part  of 
the  cargo  saved  by  the  sacrifice.  (/)  ' 


(a)  Emerigon,  chap.  zii.  aecL  42.  voL  i.  p.  648.  ed.  1827.    Code  de  Commeroe, 

L  pL  023.    Yalin,  tit.  du  Jet  ait.  11.  art  232. 

ih)  Emerigoo,  chap.  xiL  teot  42.  vol.  I  {g)  Brown  v.  Stapleton,  4  Bingfa.  119. 

p.  024.  ed.  1827.  Emerigon,  chap.  xii.  sect  42.  vol.  i.  p. 

(«)    PochJer,  Contimta  Maritimca,  No.  824.  ed.  1837.    Beneck^  Pr.  of  Indem. 

125.    2  Phillipe  on  Ins.  193.  308. 


(rf)  Faien  v.  Mittigan,  Parte,  296.  8th       {h)   Cleirno,  cited  hf  Emerigon, 

ed  mgpfd.    Jogemens  d*01eron,  art.  8. 

(«)  2  Phillipt  on  Lw.  159.    Weikett,       (t)  Tit.  det  Avaries,  art.  11.  No.  2. 
titContrib.  Mo.  1.  «  \j)  tThe  United  States  v.  Wilder,  3 

(/)  Emerigon,  chap.  siL  aeet  42.  vol  Snmner,  308.    2  PhiUipa  on  Ins.  161. 


>  AnU,  888,  and  in  note*.  •  3  Kent,  (5th  ed.)  24L 

>  3  Kent,  (5(h  ed.)  240. 
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Sect.  V.  Principles  of  General  Average  Adjustment^  and  their 
Application  to  different  Kinds  of  Creneral  Average  Losses. 

Principles  of  k  339^  Having  thus  seen  in  respect  of  what  losses  a  cohtri- 

general  average         '  °  ^ 

adjustment,  and  bution  in  general  average  can  be  claimed,  and  upon  what 
tifxTtoWMent  property  it  is  to  be  assessed,  it  remains  to  be  considered  bow 
a^^age^^s!^  the  amount  to  be  paid  in  contribution  is  first  estimated,  and 
What  adjust  ^^^^  apportioned  on  the  respective  interests  subject  thereto. 
ment^of  gene-     ^hc  process  by  which  this  is  ascertained  is  called  the  adjust- 

ment  of  general  average. 
The  principle  of      The  leading  principle  of  general  average  contribution,  to 

general  average       ,  i  •     ^      r  1         •  •  i-    1    •       1  •  r***  «« 

adjustment  the  whatever  kmd  of  loss  It  may  be  applied,  is  this  :  —  Thai  au 
*^®  "*  the  parties  interested  in  the  adventure j  for  the  benefit  of  which 


the  loss  was  incurred^  should  be  sufferers  by  the  loss  in  exact  pro* 
portion  to  the  extent  of  their  respective  interests ^  but  no  farther  ; 
and  this  object  can  only  be  attained  when  the  party  whose 
property  has  been  sacrificed,  whose  money  has  been  disbursed, 
or  whose  credit  has  been  pledged  for  the  general  benefit,  is 
placed,  by  the  result  of  the  adjustment,  exactly  in  the  same 
position  he  would  have  stood  in  had  the  sacrifice  been  made 
921  *  *^he  expense  incurred,  or  the  credit  pledged,  not  by  himself, 
but  by  some  other  of  his  co-adventurers. 
dSerenUncase  ^^^^  ^^  ^^e  universal  principle  of  general  average  contribu- 
of  sacrifices  and  tion,  whether  the  loss  arose  from  sacrifices,  expenditures,  or 
a  sale  of  goods  for  the  common  benefit :  in  the  application, 
however,  of  this  principle  to  practice,  there  is  an  important 
distinction  to  be  observed  as  to  the  mode  by  which  the  object 
is  sought  to  be  obtained,  in  the  case  of  losses  arising  from 
SACRIFICES  and  losses  founded  on  expenditures. 

Rule  of  adjusts  ^  340.  When  an  expenditure  is  incurred  for  the  general 

^^nditures:^  benefit,  the  money  by  which  it  is  discharged  is  either  sup- 

iSm^iSd^  plied  by  the  shipowner  out  of  his  own  funds,  or  raised  by  a 

full,  whetter  j^gn  from  somc  third  party  ;  in  either  case  it  is  obvious  that 

any  thing  be  r       j  f  , 

ultimately^  he  has  a  personal  and  absolute  claim  against  all  the  parties 
interested  in  the  adventure,  in  respect  of  the  money  thus  laid 
out  for  their  benefit,  and  thai  from  the  moment  the  advance 
has  been  made  ;  it  b  equally  obvious,  on  the  true  principles 
of  adjustment,  that  they  are  bound  in  equity  to  liquidate  this 


saved  ornot 
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claim  in  fvU^  whether  any  part  cS  the  property^  for  whose  ben»  Principles  of 
efit  the  outlay  was  made,  be  ultimately  saved  or  not.     Were  adjuvtaiei^^ 
this  not  so,  the  object  to  be  had  in  view  in  every  adjustment  jk^to^^nat 
of  general  average,  would  not,  under  all  circuraataRces,  be  kiodsofseiwrai 

attained,  for  in  those  cases  where  the  ship  and  goods,  after  

being  relieved  by  the  expendiiare,  whoHy  perish  before  arriv- 
ing at  the  port  of  destination,  the  party  making  the  advance 
would,  if  no  contribution  were  to  be  made,  be  worse  off  than 
the  parties  for  whose  benefit  it  was  incurred,  as  he  would 
not  onl]fi  have  lost,  like  the  rest,  all  bis  share  in  the  adventure, 
bat  moreover  would  remain  burdened  with  a  debt  contracted 
on  their  account,  or  be  the  loser  of  a  sum  of  money  laid  oQt 
for  their  safety. 

Hence,  the  long  established  rule  is,  that  disbursements  for 
the  general  benefit  must  befuUy  reinUmrsedin  general  average^ 
whether  the  ship  and  cargo  be  eventually  saved  or  not.  (ft)  ^ 

*  §  341.  Where,  however,  some  integral  part  of  the  adven-      «  922 
tore  itself  has  been  sacrificed  for  the  safety  of  the  rest,  as  in 
case  of  jettisons  and  other  sacrifices  of  like  nature,  the  rule 
of  adjustment  is  different. 

The  principle,  indeed,  is  still  the  same,  viz.  that  the  owner  Rale  of  a^jutt- 
of  the  property  sacrificed  should  be  placed  in  the  same  con-  j>nSioM  and 
dition,  by  the  result  of  the  adjustment,  in  which  be  would  Ihe^proSftjT* 
have  stood  if,  not  his  propertji^  but  that  of  some  other  party  mcnficed  oon. 
to  the  adventure,  had  been  sacrificed  :  he  must  not  be  worse  io«  eouaiiy 
off  than  if  his  goods,  instead  of  being  jettisoned,  had  remained  ^  uvedfand' 
on  board.  (/)  Z'Z^T^ 

The  practical  role  adopted  to  attain  this  end  is  as  follows :  conthbutioii  it 
The  property  sacrificed  for  the  general  benefit  is  regarded  as 
though  it  had  never  been  lost,  but  actually  constituted  a  por- 
tion of  the  whole  mass  of  property  upon  which  the  contribution 
is  assessed,  at  the  time  the  adjustment  is  made ;  its  supposed 
value,  like  the  actual  value  of  the  property  saved,  is  fixed 
at  a  certain  amount,  and,  in  proportion  to  that  amount,  jt 
lakes  its  full  share  with  the  rest  of  the  adventure,  for  whose 

(i)  BenecU,  Pr.  of  Indeu.  251.    Ste-       (i)  Btoneok*,  Pr.  of  Indem.  2S7.    KeAt'e 
00  Avenfe,  20,  Sifh  ed.  Comm.  toL  iii.  p.  242.  ed.  1644. 


1  See  MMr,  900,  in  nolet. 
VOL.  n*  16 
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PrtecMw  of     benefit  it  was  Mcri&sed,  in  contribating  to  the  loes  thereby 

^iMtment,  and  IflCUrred. 

t^tc^Si^vm      TbuB,  to  take  a  very  simple  instance,  suppose  property, 
l^d^ffenerai  ||,e  value  of  which,  if  saved,  would  have  been  lOOi.,  to  have 

" keen  sacrificed  for  property  the  value  of  which,  as  saved,  is 

900/.  The  whole  sum  upon  which  the  contribution  is  to  be 
levied  will  be  the  aggregate  value  of  the  property  sacrificed 
and  that  saved,  vie.  1000/. ;  the  amount  to  be  made  good 
•  being  100/.,  or  the  tenth  part  of  1000/. ;  the  property  saved 
contributes  a  tenth,  or  90/.,  mud  the  property  saerifioed  also 
a  tenth,  or  10/.,  making  together  the  whole  amount  lost,  or 
100/, 
Faimen  of  this      It  is  dear  that  this  is  the  only  equitable  way  in  which  this 

mode  of  adjost^  o      *c  t* 

meat.  kind  of  loss  can  be  adjusted,  for  if  the  property  sacrificed  did 

'  not  contribute  like  the  rest,  the  owner  of  such  property,  re- 
923*      *ceiving  its  total  value,  would  be  better  off  than  the  rest  of 
the  co-adventurers,  and  would  not  be  in  the  same  condition 
in  which  he  would  have  been,  if  their  property  had  been 
sacrificed  instead  of  his. 
No  coDtnbuUon      It  is  also  clear,  that  where  after  the  sacrifice  the  whole  of 
ficea  where*'      A®  >^^t  of  the  adventure  utterly  perishes,  no  contribution  can 
JJJJ^^*         be  due,  for  in  such  case,  even  if  the  property  had  not  been 
sacrificed,  there  is  no  reason  to  suppose  that  it  would  not 
have  perished  like  the  rest :  its  owner  is  in  no  worse  posi- 
tion than^  he  wonld  have  been  had  it  been  made  by  some 
one  else  on  board,  atid  not  by  himself.     The  condition  of  all 
the  co-a^venturers  is  precisely  equal:   all  is  lost;  there  is 
nothing  to  contribute /rom,  and  nothing  to  contribute /or.  (m) 
Hence,  the  rule  with  regard   to  sacrifices   for  the  general 
benefit  is,  that  they  are  not  contributed  for  where  nothing  is 
saved. 

Boieof  adjQsu  §  342;  Irt  the  case  of  goods  sold  by  the  master  to  raise 
^b'ao^  ^  funds  in  a  foreign  port,  it  is  a  very  controverted  point  whether 
An  mods  sold  the  loss  thenoe  arising  should  be  adjusted  in  the  same  manner 
aa  sacrifioes  or  as  the  loss  arising  from  sacrifices^  or  like  that  arising  from 
*****^"""*^  expenditures;  whether,  that  is,  in  case  the  whole  adventure 
subsequently  perishes,  the  owner  of  the  goods  sold  is  or  is 

(m)  £merigOD,  chaR.  zii.  mcU  41,  vol.  i.  p.  001,  ed.  1837.    2  Phillipe,  109. 


■ol  entitled  U>  ooD^ibiitiom    Tfawe  has  been  no  €sapre$8  (n)  PriBoqte  «f 
decision  on  tbis  subject,  either  in  our  own  courts  or  those  of  adjusimearaod 
the  United  States,  and  the  loreign  aitfbcMrities  are  exceedingly  ti^t?^n»t 

The  only  expreas  ordioanoe  on  the  sabjeet  is  the  68th  Atttfaoritieeia" 
article  of  the  Imts  of  Wiabuy,  which  directs,  '^  That  if  the  f&vor  of  treat- 

Uig  them  as  as* 

captain  in  parts  beyond  the  seas  be  obl^ed  to  sell  goodBfar  penditoraa. 
ike  repairs  of  the  Mp^  wad  4he  Mp  Aereafter  p&isk,  be  shall 
repay  the  merchant  freighter,  for  his  goods  so  sokLy  at  their 
^ralue  at  the  port  of  loading,  and  shall  leeeive  therefor  no      *  994 
fceight/'  (p) 

VaUn,  opon  the  authority  of.  this  article^  states  tbe  law  in 
the  same  way,  aad  argues,  that  as  the  goods  were  sold  to  A* 
fray  a  pergonal  debt  of  tka  shipowner^  there  is  no  reason  why 
ha  eboold  not  pay  Aeir  value  to  tbe  owner  pi  tbe  goods, 
whatever  may  be  tba  issue  of  tbe  voyage,  just  as  :if  be  had 
raised  tbe  noney  by  drawing  a  biU.  {q)  Pothier  considers 
Aat  ia  theory  Valin  is  right,  tbeogh  he  aeknowledges  the , 
practice  to  be  against  him*  (r)  By  the  modern  French  oode 
it  18  provided  generally,  that  tbe  shipowner  riiall  reimburse 
tbe  owner  oi  the  goods  sold,  whether  any  p«rt  of  tbe  «dvea* 
tare  be  finally  saved  cr  not.  {s) 

And  this  on  tbe  greond,  as  stated  in  the  French  eouadl 
el  slate  (when  tbe  article  just  cited  was  under  discussion 
there),  '^  that  the  master  and  owners  of  the  ship,  whose  dsslff 
U  was  to  supfig  tile  neeesmties  of  ike  sUpf  bad.coaCracted  an 
iBdividual  debt,  bp  spying  tkose  goods  ie  ike  occempfishmeM 
tf  their  persomU  duiy.  {i} 

These  aotborttiea  undoubtedly  seem.  atEong  and  unifcmn ; 
bnt  with  regard  to  all  of  tbern^  it  is  important  to  obsarve  thai 

<«)  Ineiileotally,  the  poiM  was  deeMed  193t.    (Pardt«aa,  hak  MarilUMa,  vol.  i* 

ia  Uw  Qoamtty  m  Powatt  v.  Qydgaaii,  S  p.  {B3.}    £v«o  tf  gaouiiMi  it  appliea  ia 

Maale  &,  Sel.  431,  where  a  ship-owner,  terms  only  lo  the  case  in  which  the  goods 

wbo  had  sold  goods  for  tbe  necessary  re-  are  sold  for  the  necessities  of  the  ship,  and 

pain  of  the  ship,  was  held  responsible  to  coold  not  therefore  give  a  claim  to  contd- 

Iheir  owner,  although  after  the  repairs  the  bution. 

aUp  and  caiigo  had  been  totally  tost  by  (g)  Valin. 

capture.  (r)  Pothier,  Contrats  Mkritlmea,  Not. 

{p)  The  genntneness  of  this  article  ap-  43,  72. 

pears  doubtful  (Beneck6,  Pr.  of  Indem.  («)  Code  de  Commerce,  art,  298. 

386) ;  it  does  not  occur  in  the  first  printed  (t)  Boulay-Paty,  Cours  de  Droit  Coaun. 

editioa  of  these  laws,  published  in  198S,  tit.  viii.  Sdct.  0,  vol.  ii.  p.  490,  ed.  1834. 
in  the  two  eaiiiett  liSS.  allS33aBd 
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tfaey  only  apply  to  ihoM  caees  in  wbich  the  goods  are  sold  by 
the  shipowner  to  defray  expenses  for  which  be  himself,  by 
the  very  terms  of  his  cootvaot  with  the  freighter,  is  bound  to 
provide  funds.  In  these  cases,  as  we  have  already  seen  (m), 
no  contribution  can  be  claimed ;  but  the  loss  sustained,  by  the 
owner  of  the  goods  sold  gives  bim  an  absolute  claim  against 
the  shipowner  from  the  moment  of  their  sale  ;  and  this  claim 
*must  doubtless  be  liquidated,  whatever  may  be  the  issue  of 
the  adventure. 

On  the  other  band,  Emerigooy  after  a  learned  citation  of 
authorities  (v),  decides,  that,  just  as  in  the  case  of  jettison^ 
tbe  goods  sold  are  to  be  considered  as  still  continuing  on  board, 
and,  therefore,  that,  if  (he  whole  adventure  subsequently 
perish,  no  contribution  is  due*  (w) 

Mr.  Steven^  also,  expressly  says,  thai  goods  sold  should, 
as  in  all  other  oases  where  a  saerifieeis  made,  be  treated  as  a 
jettison  ;  for  it  is  the  same  thing  to  tbe  merchant  whether  the 
goods  be  sold,  taken,  or  thrown  into  the  sea*,  {cc)  Mr.  Benecke 
entirely  agrees  with  tbe  two  last  cited  authorities  (y),  and 
Chancellor  Kent  lends  tbe  authority  of  his  great  name  to  the 
same  opinion,  (z) 

Now,  even  if  it  were  necessary  to  8Uf^>ose  that  these  ao- 
tborities  actually  differed  as  widely  aS'  at  first  sight  they  ap* 
pear  to  do,  the  task  of  deciding  between  them,  though  diffi* 
cult,  would  not,  perhaps,  be  hopelessly  so  ;  but  they  may,  as 
it  seems,  be  reconciled  with  each  other,  by  considering  that 
tbe  first  class  of -authorities  applies  exclusively  to  the  cases  in 
which  goods  are  sold  by  the  shipowner  to  provide  funds  for 
ihoBS  Tiecessary  repairs  which  he  ktmseif  u.  bound  to  drfra^j 
while  the  second  class  of  authorities,  on  the  other  hand,  only 
contemplates  cases  in  which  goods  are  sold  by  the  shipowner 
to  defray  those  extraordinary  expenses  which  are  incurred  for 
the  common  henejU^  and  give  a  claim  to  general  aioerage  con- 
iribution.^ 

(tf )  Suprdj  Sect.  IIL  Art.  2.  ^  Peu  importe,"  says  £merigoD,  almost  in 

(v)  Coosolato  del  Mare,  105.     Jcige-  the  same  worde"qae  les  marchandises 

mens  d'Oleroo,  art.  22»  and  the  Regula-  aient  ^t^  j^t^es,  ou  vendues  pour  le  salat 

tions  of  Antwerp,  art.  19.  commun/*    Vol.  ii.  p.  476,  ed.  1827. 

(w)  Emerjgon,  vol  ii.  p.  470,  ed.  1827.  (y)  Benecke,  Pr.  of  lodem.  292. 

(tc)  Stevens  on  Average,  IS,  5lh  ed.  (c)  3  Kent's  Comm.  (5th  ed.)  242,  243. 

•  

■■'■ 

>  See  Giles  v.  Eagle  Ins.  Co.  2  Metcalf,  140,  cited  mnit^  910. 
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In  cases  of  the  first  -elass^  it  is  dear  that  the  shipowner  Principles  of 

contracts  an  absolute  and  personal  debt  to  the  owner  of  the  tdjusunent,  and 

goods  sold,  which  he  is  bound  to  pay  whatever  be  the  issue  lk^^o'^Si^llt 

of  the  adventure.    In  cases  of  the  second  cla8s%  the  merchant  ^^^  ^^P°^ 

'  average  lOMei. 

ought  not  on  principle  to  be  entitled  to  payment  for  the  goods ~ 

*told  if  the  ship  and  residue  of  the  cargo  subsequently  per*      *  926 
lahes ;  for  in  such  case  be  is  not  put  in  a  worse  situation  by 
the  sale  of  the  goods  than  if  they  bad  remained  on  board. 

The  result,  therefore  of  the  authorities  appears  to  bci  Hui«»a«gwted- 
1.  That  where  goods  are  s<dd  to  defray  the  necessary  repairs 
of  the  shipi  they  are  paid  for,  .though  the  whole  adventure 
may  be  finaUy  lost.  2.  That  where  they  are  sold  for  general 
average  purposes  they  are  not  to  be  contributed  for  uiJess 
something  is  saved. 

§  343.  There  is  another  question  on  which  there  has  been  Rule  or  a4'iii(- 
a  great  diversity  in  the  positive  regubtions  of  foreign  states,  ^p^p^^ 
and  the  opinions  of  foreign  jurists;   viz.   where   the  ship  ^v^^'^"^ 
perishes  by  the  agency  of  the  very  peril  to  avert  which  the  where  the  ship 
sacrifice  was  made,  but  the  cargo,  or  a  part  of  it,  is  saved  from  Sme^l'kmitoor 
the  wreck,— 7 does  that  which  was  saved  contribute  for  that  ^g^J^f"* 

which  was  sacrificed  ?  qaeelknwheth^ 

On  the  one  hand,  the  eivil  law  expressly  decrees  that  in  saved  omSa- 
soch  case  no  contribution  shall  be  made,  but  that  the  mer-  ^^tioritiee 
ebants  shall  save  all  Ibey  can  on  their  own  account  ianqtiam  ag^ioft  any 

.    J.       .   .  "  cootribotioa 

€X  tntXnohO*  (0)  being  made. 

The  French  law  follows  the  civil  law :  the  Code  de  Com- 
merce provides,  <*  That  if  the  jettison  does  not  save  the  ship 
no  contribution  takes  place."  (b) 

The  French  jurists  following  the  Ordinance  and  the  Code, 
are  unanimous  in  maintaining,  that  where  the  jettison  and  the 
wreck  are  caused  by  the  same  storm,  the  goods  saved  from 
the  wreck  shall  not  contribute  for  those  jettisoned  just  before 
it  took  place,  (c)  Valin  even  goes  further,  and  sa^s,  '^  that 
whenever  the  ship  is  wrecked  during  the  continuance  of  the 
same  storm  that  gave  occasion  for  the  jettison,  even  though 

(a)  Dig.  lib.  ziv.  tit.  2^  £.7.   PaideatiM,  (c)  Pothier,  Contrata  Maritimea,  Na 

Jjbm  Mantimea,  vol.  i.  p.  106.  114.    Emerigon,  chap.  xU.  aect.  41,  voL 

(h)  Art.  423.    Ord.  de  la  Marine,  tit.  i.  p.  602.  ed.  1827.    Boulajr-Paty,  Corn- 
da  JeL  art.  Id.    The  Hambuigh  Ordia.  ment.  fbid,  p.  603. 
tit.  Yon  WefAug,  an.  9^ »  to  the 

16* 
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.^    of     it  inay  not  be  till  tome  days  aftenaardsj  yet  the  gaods  saved 
a(iQiistmeiit,iuid  oo  not  oontfiDute  foT  those  jettisoned."  (d) 
tS)TtoS!^iit      *Mf .  Marshall  (e)  and  Mr.  Stevens  (/)  both  agree  that  the 
A^MgeEM^^  ship  must  be  saved  at  ihe  time,  and  if  not,  that  no  contribution 

^7# —  ^  due,  though  part  of  the  ^argo  may  be  saved.     Lastly,  Mr. 

CbaneeUor  Kent,  in  the  last  edition  of  his  Commentaries, 
states  the  law  in  the  same  way,  and  cites  two  American 
authorities  in  which  the  point  has  been  expressly  so  de- 
cided.  (g)  ^ 

fevw^'"  %'.       ^  ^^^  other  hand,  the  Spanish  law  expressly  enacts,  that 
butioQ  bang      in  'Such  case  the  fifoods  saved  shall  eontribute  for  those  sacri- 

luade 

ficed.  (A)  Weijtsen,  an  early  and  highly  esteemed  writer 
upon  average,  lays  down  the  law  in  the  same  way,  and  states 
the  reason  for  it  to  be,  that  if  the  goods  jettisoned  had  rtot  been 
so  sacrificed  their  owners  might  have  saved  or  recovered  them, 
all  or  in  part,  as  the  other  owners  have,  (t) 

Mr.  Beneck^,  who  with  his  usual  erudition  has  examined 

all  the  authorities  on  the  subject  (y),  and  Mr.  Phillips,  who 

cites  a  remarkable  decision  in  the  United  States  in  support  of 

his  views  (Jc),  both  adopt  the  reasonings  of  Weijtsen  and  the 

rule  of  the  Spanish  law^' 

Conclusion  aa        In  our  courts  there  has  been  no  decision  on  the  subject ; 

suggeation  of  a  and  in  the  absence  ctf  binding  authority  the  question  would 

pracUcai  rule,     j^^^^  ^^  ^  determined  on  principle  alone.     In  this  view  the 

argument  of  Weijtsen  undoubtedly  appears  to  have  great 
force.  There  is,  at  all  events,  a  probability^  in  the  case  sup* 
posed,  that  the  goods  sacrificed  might,  if  not  so  sacrificed, 
have  been  saved  Hke  the  rest.     If,  therefore,  they  are  not 

(i^  Yalm,  tit.  da  Jet  art  16^  ld,Tol.       (i()  2  PhilUpa  on  Ina.  105^  108.    The 

*  ij.  pp.  525,  529,  ed.  1829.  case  referred  to  is  that  of  Walker  v.  United 

{e)  Marshall  on  Ins.  541.  Slates  Ins.  Comp.  11  Se^g.  &  Rawie,  61, 

(/)  Stevens  on  Average,  8,  5tli  ed.  in  which  eontributioa  was  allowed  for 

(^)  See  3  Kern's  Gomm.  234, 235^  masts,  sails,  atad  anchors,  sacrificed  for  the 

(A)  Ordinanzas  di  bilbao,  chap.  20,  art  common  safety,  though  the  ship  was  lotal- 

16.  ly  lost  by  the  very  perils  they  were  sacri- 

(i)  Trait4  dea  Avafies,  ait.  S3.  '  ficed  to  avert.   ^  But  see  Scudder  o.  Brsd- 

{J)  Beneck^,  System  des  Aasecuranz,  fiord,  14  Pick.  13.  ^ 

vol.  iv.  pp.  18-23,  ed.  Hambuiigh,  1810, 

and  also  in  his  Pr.  of  Indem.  178- 18 L. 


1  Ante,  883,  in  note ;  Williams  9.  Suflblk  Iris.  Co.  3  Sumner,  510 ;  Scudder  v. 
Bradford,  14  Pick.  13;  Crockett  «.  Dod^e,  12  Maine,  190;  Walker  v.  Un.  Ina.  Ce. 
11  Serg,  &  Rawle,  61 ;  Meech  v,  Robinson,  4  Whaitoo,  360. 


ADJTT8TUBNT  OF  GKUHKAL  AYERAGB.  931 

tentribnted  for,  tbeir  owner,  in  consequence  of  the  jettison,  Principles  of 
is  worse  off  than  he  probably  would  have  been  if  the  goods  t!dju8tnieiit,and 
sacrificed  had  belonged,  not  to  him,  but  to  some  one  else  on  lkHl^c^^^«lt 
•board.     Upon  the  whole  it  seems,  that  in  practice  it  would  aJ^mSSSu* 
be  a  sensible  rule,  that,  where  either  the  whole  or  the  greater  —       ^ — 
part  of  the  cargo  was  saved,  contribution  should  be  made, 
even  though  the  ship  perished  at  the  time :  but,  on  the  con- 
trary, no  contribution  should  be  due  where  the  goods  saved 
were  either  small  in  quantity,  or  greatly  damaged  in  con- 
dition. 

Mr.  Beneck6  considers  that  on  principle  the  same  rule 
ahould  be  extended  as  well  to  sacrifices  of  the  ship's  tackle, 
&c.,  as  to  jettisons  properly  so  called :  but  he  admits  that 
in  practice  such  contribution  is  unusual,  owing  to  the  very 
anraill  value  of  the  spars  and  rigging  under  the  circumstances 
supposed.  (/) 

But,  whatever  diversity  of  opinion  may  exist  with  regard  ^^!^^^ 
to  the  point  just  discussed,  there  is  no  doubt  whatever  about  time,  but  uiti- 
this  position  :  that,  if  the  ship  survives  the  peril,  to  avert  which  STthe  a^r  part 
the  sacrifice  was  made,  and  is  ultimately  wrecked  in  the  after  ®^  *^^<T^««^ 
part  of  the  voyage,  all  that  is  saved  from  the  wreck  must  con- 
tribute to  make  good  that  which  was  previously  sacrificed  {m)  ; 
for,  without  such  previous  sacrifice,  nothing  would  have  been 
saved  at  all.  (n) 

Upon  the  whole,  therefore,  the  fcdlowing  appear  to  be  the  RecapftaiatwD. 
roles  derivable  from  general  principles,  and  the  tenor  of  the 
authorities  on  the  subject  of  this  section. 

1.  In  case  of  losses  arising  from  expenditures  for  the  gen- 
eral benefit,  they  are  to  be  reimbursed  in  full,  though  nothing 
be  finally  saved. 


(i)  Beoeckd,  Pr.  of  Indem.  182,  183.  (m)  See  in  BeneckA  all  the  foreiga 

Ib  t  Walker  v.  United  States  Ins.  Comp.  ordinances,  System  des  Aasecurana,  toK 

11  Set^.  dc  Rawle,  61,  oontribation  was  iv.  p.  23.  ed.  1810.    See  for  the  United 

made  fur  masts,  sails,  and  anchors,  though  States,  2  Phillips,  Ins.   129.     3  Kent's 

the  ship  perished  by  the  peril  which  they  Comm.  (9th  ed.)  239. 

w«re  sacrificed  to  avert  ^  BotinScadder  («)  Emerigon,  chap,  xil  sect.  41.  vol. 

ST.  Bradford,  14  Pfck.  13,  whei«  the  masts  i.  p.  002.  ed.  1827.    Bouiay-Paty  says 

were  cut  away,  but  the  veaKi  afterwards,  that,  in  order  to  apply  the  rule,  the  storm 

notwithstanding  that  sacrifice,  vrent  ashore  which  occasioned  the  jettison  must  have 

sod  was  lost,  it  wis  held,  that  the  cargo  been  entirely  at  an  end,  and  the  ship  have 

saved  was  not  liable  to  a  general  average,  proceeded  on  her  voyage  again  in  the 

for  the  sacrifice  was  unavailing.     See  ordinary  course.  Comment,  on  Emerigon, 

lleech  «.  Robinson,  4  Wharton,  300.  ^  iUd.  p.  004. 
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Prinoipiw  of  2»  In  case  of  losses  ensing  from  sacrifices,  no  contribution 
SyastmeD^aSd  is  to  be  made  where  the  v^hole  adventure  saved  by  the  sacri- 
t^to^Si^reat  ^^  subsequently  perishes* 

"*^.^^^^         *3.  Losses  arising  from  the  sale  of  goods  are  contributed 
Q^Q^ —  for  like  expenditures,  when  the  goods  were  sold  to  defray 

expenses  for  which  Uie  shipowner  was  bound  to  provide ; 

and  like  sacrifices,  when  sold  for  the  general  benefits* 

4.  Where  the  ship  perishes  by  the  peril  which  the  sacrifice 
was  intended  to  avert,  the  goods  saved  should,  it  seems,  only 
contribute  for  those  sacrificed,  in  case  the  whole  or  greater 
part  of  the  cargo  be  preserved. 

5.  But  if  immediate  safety  be  procured  by  the  sacrifioSi 
and  the  ship  afterwards  perishes  by  another  peril,  the  goods 
saved  from  the  wreck,  however  damaged,  must  contribute  for 
those  sacrificed. 


Sect.  VI.  Mode  of  eslimating  ike  Amount  of  Lou  for  the 
purposes  of  General  Average  AdjusimenL^ 

Mode  of^ti-  §  344.  Supposing  the  case  to  be  one  in  which  contribution 
amount  of  lois  is  due,  the  first  step  to  be  taken  towards  adjusting  the  gene* 
c^generej'^  fal  average  is,  to  ascertain  the  value  at  which  the  property 
regjo  Mijiuu       sacrificed,  and  the  loss  incurred,  ought  to  be  estimated,  for 

the  purposes  of  the  contribution, 
fiomidu^  As  a  general  rule,  goods  jettisoned  are  to  be  contributed 

of  goods.  for  on  the  same'  value  at  which  tbey  contribute,  which  is,  in 

almost  all  cases,  as  will  presently  appear,  the  net  value  Ihey 

would  have  sold  for  ai  their  port  of  destination^  doiuding 

freight^  duty^  and  landing  expenses,  (p )  ^ 
^'^^'^^  *d*u«S      Where,  however,  the  jettison  takes  place  very  near  the 
at  the  port  of     outset  of  the  voyage,  so  that  the  ship  puts  back  into  the  port 
paiture.         ^^  departure,  and  the  adjustment  is  settled  in  that  port,  the 

ip)   Beneek^,  Pr.  of  Indem.  288.  2  Phiilipa,  138. 


1  In  adjanting  general  aTerage  or  oontribntions,  no  distinction  is  (o  be  fegarM 
between  a  valued  and  an  open  policy.  Clark  v.  United  F.  4b  M.  Ins.  Co.  7  Ham. 
969 ;  Bedford  Com.  Ins.  Co.  v.  Parker,  2  Piek.  11.  But  the  valne  in  the  polby  may 
be  taken  as  the  basis,  where  no  other  is  suggested.    2  ?kk,  11. 

•  Tudor  9.  Maoomber,  U Pick.  34;  Rogers  9.  Mw^hanios  Ins.  Co.  2 Blory,  C.  C. 
173 ;  3  Kent,  (5th  ed.)  242. 


AiaisffatxsT  OF  genhral  avbbagb*  933 

ffoods  jettisoned  ought  to  be  contributed  for  at  their  cost  price.  Mode  of  esti. 
tncluding  shipping  charges  ana  premiums  of  insurance^  such  amoimt  of  lom 
being  their  value  at  the  port  where  the  adjustment  is  set-  o7genera?avS! 

♦If  the  ship  does  not  reach  the  port  of  destination,  and  the  —      ^^ — 
adjustment  is  settled  at  some  port  in  the  course  of  the  voy-  where  it  is  «d- 
age,  the  goods  jettisoned  must  be  contributed  for  at  the  net  {^JJ^ediateport 
value  they  would   have  realized  if   they   had    been  sold 
there,  (r)  « 

Where,  after  the  jettison,  the  rest  of  the  cargo  jarrives  in  port  ^^U^dMnvS 
in  a  damaged  state,  owing  to  causes  which  would  equally  have  '°  ^  damaged 
affected  the  goods  jettisoned  had  they  remained  on  board,  the 
amount  at  which  the  goods  jettisoned  should  be  cootributed 
for,  is  the  net  sum  they  would  have  realized  in  a  damaged  lJlll'affe'^<»L 
Btate.  (ji)     The  amount  of  damage  done  to  ship  or  goods  by  "onea  byjetti- 
the  jettison  is  to  be  estimated,  for  the  purposes  of  adjustment, 
by  deducting  their  net  proceeds,  as  damaged,  from  their  net 
proceeds,  if  sound.  (J)  ^    If  the  goods  jettisoned  were,  sub- 
ject to  leakage  or  breakage,  the  ordinary  leakage  and  break- 
age ought,  it  seems,  to  be  deducted  in  estimating  the  value  ^^^^S^ 
at  which  they  are  to  be  contributed  for.  (v)     Where  goods  Wn  recovered 
which  have  been  jettisoned  are  recovered  before  the  adjust-  meoL  *''"*^ 
ment  takes  place,  the  amount  at  which  they  are  to  be  con- 

{q)  Beneck^,  Pr.  of  lodem.  289.    So  however,  entirely  in  accordance  with  the 

lield  in  the  United  States,  t  Tudor  v.  Ma-  principle  eataUished  by  the  early  maritime 

comber,  14  Pick.  34.    2  Phillipa,  Ins.  133.  codea,  vi».  that  the  gooda  jettisoned  should 

(r)  Beneck^,  Pr.  oT  Indem.  289.  be  paid  for  aAer  the  rate  at  which  the 

(«)  Beoeck^,  Pr.  of  Indem.  293.    BIr.  other  goods  on  board  at  the  time  should 

Pbfliips  dissents  from   this  rule  on  the  be  sold,  on  their  arrival  in  port. 


ground  of  the  practioal  difficulty  o£  its       {i)  Beneck^,  Pr.  of  Indem.  292. 
i^icatioo.    (Vol.  u.  p  137.)    It  seems,        («)  2  Phillips,  Ins.  135. 

*  See  Rogen  «.  Mechanics  Ins.  Co.  2  Story,  C.  C.  173.  As  a  general  rule,  the 
valuation  of  the  canp  in  the  bill  of  lading  is  conclusive  between  the  owner  of  the 
•hip  and  the  owner  of  the  cargo,  in  the  adjustment  of  a  general  aversge  at  the  home 
port.  Tudor  v.  Macomber,  14  Pick.  34.  Where  the  cargo  jettisoned  consisted  of 
ioe,  which  had  no  market  value  at  the  port  of  departure,  but  in  the  bill  of  lading, 
(tbete  being  no  invoice,)  was  valued  at  a  c|^nain  sum,  and  the  vessel  returned  to  her 
port  of  departure ;  the  sum  in  the  bill  of  lading  was  taken  to  be  the  value  as  between 
tbe  shipper  and  the  shipowner,  in  adjusting  the  general  average  at  that  port ;  and  as 
DO  freight  had  been  earned,  the  oontribatioii  was  required  to  be  made  by  the  ship  and 
eugo  alone.    lb. 

*  See  Abbott,  Shipp.  (6tb  Am.  ed.)  503, 504 ;  The  Mutual  Safety  Ins.  Co.  v.  Caigo 
of  Ship  George,  Dist.  Ct.  Soiith  Dist.  N.  Y.  Adm.  8  Law  Rep.  361 ;  S.  C.  New  York 
Legal  Observer  for  1845,  p.  200 ;  Cluik  9.  United  Ins.  Co.  7  Mass.  365;  Wells  v. 
Gray,  10  Maaa.  42. 

>  See  per  Putnam,  J.  in  Tudor  p.  Macomber,  14  Pick.  37. 
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Modeofeiti-  tributed  for  is  the  ftmount  of  the  damage  done  to  them  by 
MBount  of  losi  thejettison,  and  the  expenses  of  recovering  them,  (v) 
S^SSTI^  Where  they  are  recovered  after  the  adjustment,  the 
rage  adjust-  amount  which  has  been  paid  for  them  in  contribution  over 
Where  reooveiw  ^^^  above  what  is  necessary  to  cover  these  two  items,  is  to 
ed  a>&  adjiut-   be  refunded  to  the  several  parties  on  whom  the  contribution 

has  been  assessed,  {w) 

Yaiuation  of  Where  jewels,  or  other  valuables,  are  denominated  in  the 

picind  u  arti-    t>iU  ^^  lading  as  articles  of  inferior  value,  they  are  to  be  con* 

rfjwof inferior    tributed  foT  on  the  same  footing  as  they  are  described  in  the 

bill  of  lading  (a;) ;  ^  so,  if  they  are  packed  up  in  a  box  without 

931  *       *ftny  intimation  to  the  master  of  their  value,  and  this  box  be 

thrown  overboard)  it  is  decreed  by  the  Lews  of  Wisbuy,  and 

stated  by  foreign  jurists,  that  they  shall  be  contributed  for 

only  upon  the  value  of  the  box,  or  of  the  goods  the  master 

might  reasonably  suppose  it  to  contain-  (j/) 

YaiuatioD  of  The  amount  payable  in  contribution  for  the  freight  lost  in 

tS^^J^^    the  goods  jettisoned  is  the  gross  freight  they  would  have 

earned  on  arrival.  {pT)  ' 
Lois  arising  Damage  purposely  inflicted  on  the  ship  for  the  general 

ofpfinof  8h^.  benefit  is  to  be  estimated,  for  the  purposes  of  adjustment,  at 
the  cost  of  the  repairs^  deducting  one  third  for  (he  oldnuUeriab; 
where  no  repairs  have  been  made  the  dmnage  must  be  a  sub* 
ject  of  estimation.® 

It  has  been  held  in  the  United  States,  that,  where  the  value 
of  the  whole  ship  is  to  be  contributed  for,  as-  in  the  case  of 
her  total  loss  by  voluntary  stranding^  with  a  saving  of  the 
cargo,  the  measure  of  the  loss,  for  the  purposes  of  adjust- 


(9)  Emerigon,  chap.  xii.  sect.  40.  vol.  sen^  sect.  33b    Casaregtt,  disc.  46.  No. 

i.  p.  597.    Code  de  Commerce,  art  429.  49 ;  and  see  2  PhilKps  on  Ins.  139. 

(to)  Ibid.  ,  (g)  Stevens  on  Average,  ^.  dth  ed.  2 

(x)  Beneck6,  Pr.  of  Indem.  294.  Phillips  on  Ins.  137. 
(y)  Laws  of  Wisbuy,  art.  43.    Weijt- 


1  See  Tudor  v.  BCaoomber,  14  Pick.  34,  oited  ante,  829,  in  note. 

*  Mutual  Safety  Ins.  Co.  v.  Cargo  of  Ship  George,  Dist.  Cl  South  Dist.  N.  Toik, 
Adm.  8  Law  Bep.  361 ;  S.  C.  New  Yoric  Legal  Observer  for  1845,  p.  260 ;  Columbian 
Ins.  Co.  9.  Ashby,  13  Peters,  (S.  C.)  331.    See  3  Kent,  (5th  ed.)  243. 

*  Abbott,  Shipp.  (6th  Am.  ed.)  504,  505.  3  Kent,  (5(h  ed.)  243;  Strong  9.  Fin 
Ins.  Co.  11  John.  323;  Gray  v.  WaUi,  2  Serg.  &  JEUwle,  229,  257,  258;  2  PhO. 
Int.  13& 
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ment,  is  the  value  of  the  ship  to  her  ovmer  at  the  time  she  ran  Mode  of  esu. 

>    /   X  1  mating  tfa« 

QgrOUncU  (a;*  amouotoricps 

In  the  same  case,  also,  it  has  been  held  that  the  freight  ^^e^'t^ 
which  the  ship  would  have  earned  on  arrival  is  to  be  coni-  "8:e^«4JiMi- 

'^  meat. 

tributed  for  at  its  gross  amountw  (b)  . 

The  amount  at  which  goods  sold  for  the  general  benefit  f'^'^^hjf'l^ 
are  to  be  paid  for  in  contribution  is,  as  in  the  case  of  goods  for  the  general 
jettisoned,  the  net  value  they  would  have  fetched  at  the  port     °   ^ 
of  discharge,  deducting  freight,  duty,  and  landing  expenses,  {c) 
If  the  goods  so  sold  in  a  port  of  necessity  fetch  a  higher  price 
there,  than  they  would  have  sold  for  at  the  port  of  discharge, 
the  owners  of  the  goods  shall  be  repaid  for  them  at  the  whole 
value  for  which  they  were,  in  feet,  sold  {d) :  for  the  sale  of 
goods  in  such  a  case  being  ^forced  loan,  the  borrowers  shall 
pay  at  least  as  much  as  they  borrow,  having  no  right  to  say 
^Ho  the  involuntary  lender  that,  had  they  not  taken  his  prop-      «  932 
erty,  he  himself  would  have  made  much  less  of  it.  {e) 

When  money  is  raised  abroad,  by  bills  or  otherwise,  for  Loss  by  laistnff 
the   sake  of  defraying   expenses  of  the  nature  of  general  1^^^^ 
average,  the  amount  actually  expended  is  the  amount  to  be 
oontriboted  for,  including  therein,  as  we  have  already  seen, 
all  interest,  both  marine  and  ordinary,  and  all  loss  by  dis- 
eoant  on  bills  and  by  the  rate  of  exchange.  (/)  * 

The  result,  therefore,  of  the  authorities  appears  to  be,  Result  of  the 

1.  That  goods  jettisoned,  or  sold  for  the  general  benefit,  *"«*«*^^- 
are,  as  a  general  rule,  contributed  for  at  the  net  value  they 
would  have  realized  had  they  arrived  at  the  port  of  discharge. 
2.  Damage  to  the  ship  is  contributed  for  at  the  cost  of  re« 
pairs,  deducting  one  third  new  for  old.    3.  Loss  of  freight 

(a)  2  Phfllipe  on  Ins.  137.  (#)  2  Phillipe  on  las.  13S.    Mr.  Ben- 

(b)  t  Columbian  Int.  Comp.  9.  Ashby,    eck6  diMents  from  this  decision  (see  Pr. 
<  IS  Peten  (S.  O.)  331.  ^  of  Indera.  274,)  but  it  stems  well  founded. 

(e)  2PhaUptooIiit.l33.   SeetDepau       (/)  Beneuk6,  Pr.  of  Indem.  290.  2. 
V.  Ooetn  Int.  Comp.  5  Cowen,  63.  Pbillipt  on  Int.  130. 

id)  Ricfatrdsoa  V.  Noofse,  3  B.  &  Aid. 


*  Kr.  Chancellor  Kent  says,  —  «  The  yahie  of  the  vessel  lost  is  esUmated  aooording 
10  the  value  at  the  port  of  departure,  making  a  reasonable  allowance  for  wear  and 
tear  up  to  the  time  of  the  disaster."  3  Kent,  (dlh  ed.)  243.  This  rule  was  followed 
in  Mmual  SafiMy  ins.  Co.  v.  Cwgo  of  SMp  Geeise,  Dirt.  Ct  SoQtIi  Dist.  N.  York 
Adm.  8  Law  Bep.  361. 

•  Amie,  917. 
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Mode  of  esd-  —  at  the  gross  sum  which  would  have  been  earned  by  the 
!mount  of  lom  goods  jettisoned  or  sold.  4.  Expenses  of  raising  money 
rf  ^USTaT^  abroad  for  disbursements — at  the  amount  actually  expended, 
rage  adjusu  including  interest,  both  ordinary  and  marine,  and  the  loss 
incurred  by  discount  and  exchange. 


Sect.  VII.  Mode  of  estimating  the  Value  of  the  Property 
saved  for  the  purposes  of  general  Average  Adjustment.^ 

Bfode  of  «ti.  ^  345,  Having  thus  seen  the  mode  in  which  the  property 
▼aiae  of  the  sacrificed  is  to  be  valued  for  the  purposes  of  general  average 
SrT^purpows  adjustment,  let  us  now  see  what  valuation  is  put,  for  the 
nJKdluiu'^  same  purposed,  upon  the  property  saved:   in  other  words, 

°»"^* let  us  inquire  what  is  its  contributory  value.     The  general 

Principle  upon    principle  of  valuation  is  dimply  this :   that  the  value  of  the 

which  the  prop-  '^  ^  r  j  j 

erty  aaved  \h     property  to  its  oumers,  as  saved  by  the  sacrifice  or  the  expendt" 

^  ture,  is  the  value  upon  the  footing  of  which  it  ought  to  contribute 

towards  making  good  the  loss;^^  or,  as  the  rule  is  frequently 

given,  ^^  the  contributory  value  of  the  different  interests  is 

933  *      ^their  value  to  their  owner  at  the  time  and  place  to  which  the 

apportionment  relates.'' 

The  rale  of  Simple,  however,  as  this  principle  is,  its  practical  ap- 

diffen  in  case     plicatjon  has  given  rise  to  considerable  difficulties,  which 

ezpradi^&     h^y^  chiefly  arisen  from  not  sufficiently  bearing  in  mind  the 

distinction,  ahready  noticed,  between  the  mode  of  adjustment 

adopted  in  the  case  of  sacrifices,  and  that  which  is  pursued  in 

the  case  of  expenditures. 

Time  with  re-        In  the  case  of  expenditures^  as  we  have  already  seen, 

which  the  vai-    Contribution  is  due  to  the  party  incurring  them  from  the 

S^"/*^  fnoment  of  the  outlay^  and  is  payable  in  all  events,  whatever 

^'•"**'*^-        may  be  the  subsequent  fate  of  the  adventure :  ^  in  these  cases, 

therefore,  the  time  and  place  to  which  the  apportionment 
relates  is  the  time  and  place  of  the  disbursement,  and  the  con- 
'  tributory  value,  therefore,  of  the  property  saved,  is  the  sum 
it  was  worth  to  its  owner  at  the  time  and  place  at  which 
the  expenditure  was  incurred  (without  reference  to  any  sub- 


1  Bedford  Cool  las.  Co.  9.  Parifier;  3  Pick.  11 ;  Claik  9.  United  F.  de  M.  los.  Go. 
7  Maaa.  385,  cited  afito,  089. 
>  See  oMtc,  900,  m  note. 


ADJUBXMSNT  OV  aXNBBAL  ATERAeB.  93? 

sequent  deterioration  which  may  have  taken  place  before  its  ModeofesO. 

.      ,  .  ^^    y   V  mttttng  the  yal- 

arriva^in  port),  {g)  oe  of  the  prop. 

Where,  however,  the  loss  to  be  contributed  for  arises  from  ^^t^^^ot 
BaerificeSj  the  case  is  different.    There,  as  we  have  also  seen,  fdjISJ^^nt."** 

the  property  at  risk  when  the  sacrifice  was  made  is  not  con-  

sidered  to  be  saved  to  its  owners,  so  as  to  be  subject  to  con- 
tribution, until  its  arrival  at  the  place  where  the  adjustment 
18  made. 

This  place  ought,  whenever  practicable,  to  be  the  port  of  Tiine  with 
diseharge,  and  the  time  at  which  the  adjustment  should  be  which  the  vair 
made  is  the  time  of  the  ship's  arrival  there.     Hence  the  rule,  i^'cue  of  Mcril 
that  in  case  of  losses  arising  from  sacrifices,  the  contributory  -^^^ 
iralne  of   ihe  different  interests  saved  thereby  is  their  net 
wal^te  in  thestate  in  which  they  actually  come  into  their  owner^s 
hands  oi  the  port  of  destination,  (h) 

^Accordingly,  where  the  loss  to  be  adjusted  has  arisen  *  934 
partly  from  sacrifices  and  partly  from  expenditures,  the  con*  ^T^^^^ 
tributory  value  of  the  property  saved  ought,  in  theory,  to  be 
estimated  on  two  different  principles.  Mr.  Phillips  considers, 
indeed,  that  this  is  the  true  rule  to  be  followed  in  practice ; 
but  it  does  not  appear  to  be  adopted  in  this  country,  and,  in 
fact,  would  be  attended  with  a  degree  of  difficulty  and 
embarrassment  inconsistent  with  the  exigencies  of  aetual  busi- 
ness. (•) 

In  what  follows,  unless  otherwise  expressed,  the  loss  to  be 
made  good  by  the  eontribution  is  assumed  to  be  loss  arising 
from  sacrii 


Art.  1.  Contributory  Value  of  ihe  ship. 

.^  346.  Agreeably  to  the  principles  already  laid  down,  we  Principle  of  Yai. 

shall  find  it  everywhere  acknowledged  that  the  ship  is  to  be  foi^iS^^^^lnet 

estimated  for  the  purposes  of  contribution  solely  with  reference  ^  ««tribatioii. 
to  her  value  as  finally  saved  by  the  sacrifice^  to  the  amount,  that 
is,  at  which  her  owner  could  afford  to  sell  her  at  the  time  and 
place  at  which  the  adjustment  is  made,  (j)    Her  contributory 

(f )  Bnieck^  Pr.  of  IndeiiL  296.    So  Rep.  918.    Spaflbrd  «.  Dodge,  14  Mus. 

m  the  Uoiied  Sutes  it  hM  been  decided  Bep.  79.    2  PhiUips  on  Ins.  199. 

that  io  nicb  ceeee  the  oonlribatioa  mast  (A)  Stevens  on  Avenge,  49.  Ah  ed. 

be  mi^Qgled  soooniuig  to  the  value  ssTed  (t)  2  PhiUips  oo  Ids.  170. 

■t  the  time  when  the  expense  was  in-  (j)  Stevens,  63.  ^  ed.    Beneck4,  Pr. 

t  Voa^m  V.  Moody,  9  Mass.  of  Indera.  811.    2  PhiUjpsoii  Ins.  149L 

▼DL  n.  '  17 
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Mode  of 
mating  the'vvl- 
OB  of  the  prop- 
erty saved  for 
the  purpoaesof 
general  averagv 
adjuslBieBt. 

Difficulty  of 
fixing  aprao- 
tical  rule. 


935* 


Rule  gfwn  by 
Mr.  Steveo«. 


EemarkB  on  it. 


▼altie,  in  fact,  as  the  rule  may  be  shortly  given,  is  her  worth 
to  the  owners  in  the  staid  in  which  she  arrives,  (k)  ^       m 

There  is  no  dispute  about  the  general  principle ;  but  there 
has  been  great  difficulty  in  adopting  any  practical  rale  o( 
valuation,  a  difficulty  arising  principally  from  the  fact  that 
the  ship,  generally  speaking,  is  not,  like  the  goods,  actually 
sold  at  the  port  of  destination  ;  so  that  a  rather  nice  prooess 
of  calculation  must  be  gone  though,  in  order  to  estimate,  in 
the  absence  of  that  accurate  criterioif  which  a  sale  alooe  can 
*lBupply,  the  true  worth  to  the  shipowner  of  that  which  has 
been  saved  to  him  by  the  sacrifice. 

In  order. to  save  the  necessity  for  this  calculation,  Ae 
amdmit  at  which  the  ship  «hall  be  valued  for  the  purposes  of 
contribution,  has  been  very  generally,  but  very  variously, 
fixed  by  the  positive  laws  of  almost  all  mercantile  states.  (2) 

In  our  own  country  we  have  no  fixed  rule  upon  the  ■sub- 
duct ;  but  Mr*  Stevens,  who  is  a  high  authority  upon  all  that 
relatea  to  the  adjustment  of  general  average,  gives  the  follow- 
ing as  that  which  ought  to  be  observed  in  practice,  (m) 

Deduct  from  the  original  value  of  the  ship  when  she 
sailed :  1.  The  provisions  and  stores  expended ;  2.  The  wear 
and  tear  of  the  voyage ;  3.  Any  partial  loss  incurred  up  ta. 
the  time  when  the  general  average  loss  took  plaoe.^ 

With  regard  to  the  first  deduction,  it  appears  right  on 
principle  that  the  provisions  and  stores  should  be  deducted 
from  the  value  of  tbor  ship,  rather  than  from  that  of  the 
freight. 


{k)  If  the  ship  were  actually  sold,  the 
price  she  fetched  would  of  course'be  her 
contributory  value.  Thus,  in  the  United 
States,  where  a  ship^  afier  being  saved  by 
jettison,  was  subsequently  so  much  dam- 
aged in  the  course  of  the  same  voyage, 
that  she  was  obliged  to  be  sold,  the  ave- 
rage was  calculated  on  the  price  she  sold 
for.    t  Bell  9.  Smith,  2  John.  Rep.  96. 

(i)  Mr.  Beneck«,  with  his  «Baa)  indus- 
try, has  ooUected  the  different  regulations 
on  this  point.    Pr.  of  Indemn.  323  -  325. 


The  rule  of  the  EVench  law  is  to  deduct 
one  half.  Code  de  Commerce,  art.  304, 
401.  In  one  case  in  the  United  States, 
after  capture  and  detention  of  the  ship, 
one  fifth  was  deducted  from  her  original, 
in  Older  to  estfanale  her  contributory,  value, 
tl^aveaworth  v.  Delafteld,  1  Cainea,  974; 
and  the  rule  of  deducting  onefiAh  ap- 
pears to  be  followed  in  some  of  the  States : 
Mr.  Phm^,  however,  disapproves  of  it. 
Vol.  ii.  pw  141. 
(f»)  Stevens  on  Average,  53,  dth  ed. 


1  See  Abbott,  Bhipp.  (0th  Am.  ed.)  503.  Mr.  OhanoeHor  Kent  says,— ^'ne 
owners  of  the  ship  contribute  aooording  to  her  value  at  the  end  of  the  voyagv,  and 
aooording  to  the  net  amount  of  the  freight  and  earnings."    3  Keol,  (5th  ed.)  242. 

'  See  Mntnal  Salety  Ins.  Co.  v,  Gugo  of  Ship  Geocge,  oiled  «ifi^  931,  in  nolo. 


With  reimrd  to  the  wfxmd  dedoetictei  ^^f(A^  weat  and  tear^^^  Mode  of  «(fr 

?.#.  Mill  i»  m/TTfcj  mating  the  v«l- 

that  can  admit  of  no  poseible  doubt ;  for,  as  M.  rardessus  ue of  themop- 
obaenreSy  '<  that  which  is  finally  saved  by  the  jettison  is  not  ^^^SJnot 
a  iMff  ship,  but  a  ship  more  or  less  deterioraied  by  the  wear  S^^f^''^ 
Mid  tear  of  the  toyage,  &c."  (»)  

With  regard  to  the  third  deduction^  however,  there  seema 
to  be  no  reason  for  confiatng  it  to  danmge  incurred  before 
the  general  average  loss,  for  the  only  value  lo  be  Mteaded 
to  in  the  adjustment  is  what  the  vessel  is  worth  la  her 
owner  in  the  stale  in  which  she  actually  comes  into  his 
hands ;  and  this  value  must  be  what  renmins  after  deducting 
^'tfae  damage  arising  from  all  losses  sustained  by  the  ship  down  *  986 
lo  her  arrival  in  the  port  where  the  adjustment  is  made,  {p) 

When  the  general  average  loss  to  be  made  aood  consists  Sums  p^  i& 

^  eoDlnbaUon,  to 

of  a  sacrifice  of  some  part  of  the  ship  herself,  as  a  mast,  the  ship,  are  to 
cable,  &c.,  the  sura  paid  to  the  ship  by  way  of  oontribution  make  up  the 
for  this  loss  must  be  added  to  the  original  value,  in  order  to  ^ae!'*^'^^ 
make  up  her  true  value  for  the  purposes  of  adjustment,  (p) 

Thos,  taking  the  same  data  as  before,  suppose  the  general 
aT«rage  loss  to  arise  oot  of  the  sacrifice  of  a  mast  worth  1002.| 
and  50/.  to  have  been  paid  in  contribution  to  the  shipouer 
en  acoouat  of  this  loss,  the  coatributory  value  ai  the  niip 

would  be  ascertained,  as  follows :— »> 

£ 
Value  of  ship  at  outset  1000 

•     Deduct  partial  loss  £50 

— -     provisions,  and  wear  and  tear  £50    ■        100 

900 

Add  for  amount  of  mast  made  good  by  con-  )      ^^ 

tribution£60  -  -  -        J     ^ 

Contributory  value  of  ship  950 

(«)  Car  le  jet  n*a  pea  aauv^  im  nayire  and,  therefore,  not  finally  aaved  to  him  bf 

neaf,  mate  on  navire  plus  oa  moins  de-  the  sacrifioe,  vol.  H.  p.  143.    Aooordingly, 

l^ttte  par  la  aavigafioS.  IHunkawia,  Coari  where  a  ship  after  jettisoa  was  wrecked, 

de  Droit  OMoinercial,  vot.  iiL  p.  241,  ed  bat  the  fflateriak  saved,  these  were  held 

ISit.  to  be  boand  to  eontribvte  upon-  t^'r  value 

(0)  Benecki,  Pr.  of  Indem.  811.    Mr.  aa  saved,  after  deducting  the  expeniea  of 

Phillipi  thinks  that  deductions  ought  also  salvage,    t  Dodge  v.  Union  Ins.  Comp. 

10  be  made  in  respect  of  all  subsequent  17  Pick.  453.    2  PhOlips  on  Ins.  143. 
gtmtral  amtrag^  !wmt,<m  the  ground,  that      (jr)  Steven*  on  Avenge,  d4|  Ah  ed.   9 

the  sum  paid  by  the  ship  in  respect  of  Phillips  00  Ins.  144. 
them,  is  ao  muah  kMto  tbe  ahipowsfer; 
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Art.  S.  Caniribuicry  Value  (^  Frdght. 


JSiiMUir!^!-       f> 347.  The  principle  upon  which  freight  is  to  contribute  in 

n«  ^  ^^/faT  ^'^  ^^^^^  ^^  general  average  is,  that  it  was  one  of  the  things 

the  purposes  of  at  hazard  at  the  time  when  that  sacrifice  was  made  whjch  prc^ 

S^usuDenu'^  duced  the  general  average  loss (q) ;  and  the  principle  upon 

Principle  on  which  its  eontributorj  value  is  assessed  is  the  same  as  in  the 

^nSflwtef In  *<5ase  of  the  ship ;  viz,  that  the  amount  to  contribute  is  the 

general  ave-  amount  eventually  saved  by  the  sacrifice. 

Xaod  by 
hiiacon.       v  From  these  two  principles  it  follows,!.  Thaijreiffht^m 

^aa^tabied?    ofder  to  be  cotdributorp  at  ally  must  have  been  pen^Sng  at  ike 
*^37       lime  of  the  sacrifice ;  ^  2.  That  the  true  carUributorp  value  cf 
freigkt  is  the  actual  sum  finally  received  as  freight  by  the  sh^ 
owneTj  after  deducUng  aU  Ike  expenses  of  earning  iL  (r)  ^ 

AU  the  cases  which  have  been  decided,  and  the  practical 
rules  which  have  been  laid  down,  on  this  subject  are  based 
on  these  two  simple  principles. 
a^aSTbe"*'       From  the  first  principle  it  follows,  and  has  been  accord- 
<^ied  oti  tp       ingly  decided  in  the  United  States,  that  if  the  cargo,  or  a 
respect  of  that    part  of  it,  have  been  delivered  before  the  sacrifice  took  place, 
M^which     the^eight  due  in  respect  thereof  does  not  contribute  («) :  so 
^tjme  offhe^  ^^  ^  ^^"  there  decided,  that  if  freight  be  paid  in  advance 
•Mrifi^^d     it  does  not  contribute  qud  freight  (I) ;  so  if  only  freight  pro 
rata  itineris  is  earned,  that  alone  contributes  (u)  :  on  the 
same  principle,  where  a  ship  was  chartered  to  sail  on  suc- 
cessive passages,  and  the  general  average  loss  happened  in 
the  course  of  the  last  passage,  it  was  held  in  the  United 
States  that  the  freight  on  which  contribution  was  to  be 
assessed,  was  that  earned  in  the  last  passage  only,  as  that 
alone  was  the  freight  which  would  have  been  lost  but  for  the 
sacrifice,  (v) 

(g)  Per  Lord  EHenboroogh  m  Cox  v.  Fireman's  Ins.  Comp.  n>id.  3S3|  cited  2 

May,  4  Maole  ^  Sel.  Itt.  PhOlips  on  Ins.  145. 

(r)  Stevens,  63, 5th  ed.    2  Phillips  on  (1)  2  PhiUips  on  Ins.  145,  and  164. 

Ins.  l^.  (u)  t  Maggiath  «.  Qhureh,  I  CaJne% 

(«)  t  Dunham «.  Oommercial  Ins.  Ckwip.  106. 

11  John.  315.    t  Strang  v.  New  York  (v)  t  SjptMasd  v.  Dodge,  14  Mass.  Reft. 

66.    2FhiUips.oaIna.147. 


1  Dunham  v.  Com.  Ins.  Co.  11  John.  315;  Strong  v.  N.  Y.  Fireman'^  Ins.  Co.  11 
John.  323. 
*  See  3  Kent,  (5th  ed.)  243;  Hiimphroys  v.  Union  Ins.  Co.  8  Mason,  430. 
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In  one  cue  where  a  ship  was  chartered  for  the  voyage  out  Mode  of  emi- 
and  home,  imder  a  stipulation  that  no  freight  was  to  be  paid  ™e dr Ibemop. 
for  the  homeward  voyage  unless  the  ship  performed  her  voyage  ^^p^^^^w  ^ 
out  and  home,  and  arrived  at  her  port  of  departure  in  safety,  JdhSmSnt"^ 
a  qnestion  was  raised  whether,  and  in  what  pr(^ortion,  the  -vyflijamap, — 
freight  payable  under  the  charter-party  was  to  contribute  for  Q^^^^/ff'^ 
a  general  average  incurred  on  the  outward  voyage.  Sei.  316. 

The  facts  were  these :  a  ship  was  chartered  by  the  East      *  938 
^lodia  Company  for  one  entire  voyage  out  and  home  ;  by  the  «  chartarad 
charter-party  it  was  stipulated  that  the  Company  should  pay  ^y«S©oS*and 
freight  at  a  specified  rate  for  the  homeward  voyage,  on  cou'  J^^S??^ 
diUon  thai  the  ship  performed  htr  voyage^  and  arrived  at  her  no  freight  is  to 
home  port  of  departure  in  safety^  but  not  otherwise ;  an  insur*  sheafrives  ia 
ance  was  effected  on  the  Mp  for  the  outward  voyage  onty^  home^^nof 
and  in  the  course  of  this  outward  voyage  a  general  average  ^J^^  fre'*^ 
loss  was  incurred :  before  the  trial  the  ship  had  arrived  at  her  ultimately  eam- 
bome  port  of  departure,  and  earned  full  freight:  the  ship*  charter-party  is 
owner  having  brought  his  action  against  the  underwriters  on  bute^fcvagml 
ship  for  a  ratable  proportion  of  the  contribution  which  had  uJ^iJcS^on 
been  assessed  on  him  as  shipowner  in  respect  of  the  genial  the  autward 
average  loss  on  the  outward  voyage,  they  claimed  to  deduct 
a  oertahi  sum  as  the  amount  of  contribution  due  to  them  (as 
standing  in  the  place  of  the  owner  of  the  ship)  upon  the 
whole  freight,  payable  under  the  cfaarteT'^party,  and  ultimately 
earned.     The  question  for  the  court  was,  whether,   under 
these  eircumstances,  such  freight  was  Uable  to  contribute  for 
the  general  average  incurred  on  the  outward  voyage:  the* 
court  held,  that  it  was,  on  the  ground  that  the  whole  freight 
payable  under  the  charter-party  was  one  entire  and  indivisi- 
ble sum  payable  for  the  use  of  the  ship  out  and  home ;  there- 
fore, when  ultimately  earned,  having;  been  pat  to  hazard,  and 
saved  by  the  measures  taken  (ox  the  general  benefit,  it  ought 
to  contribute,  (wy 

The  court  laid  great  stress  on  the  fact  that  the  freight  had  Bemaifci  <a 
actually  been  earned  before  the  trial ;  even  under  this  limita-  *^ 
tion  Mr.  Benecke  dissents  from  the  authority  of  the  case,  on 
the  ground  taken  by  the  counsel  for  the  assured,  in  argu- 
ment, viz.  that  the  homeward  freight  can  in  no  case  be  liable 
for  general  average  incurred  on  the  outward  voyage :  the 

(v)  vrmanm  p.  London  Ass.  Com.  1  M.  &  SeL  318.    See  per  Bayley,  J.  327. 
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ModeofeiU- 
mating  the  val- 
ue of  the  prop- 
erty saved  for 
the  purposes  of 
generaiavera^ 
adjostmeiiL 

939* 

Only  the  net 
fr^ht,  after 
deducting  all 
expenses  of 
eaming  it,  is  to 
oontriwita. 


arguments  he  adduces  in  support  of  his  view  seem  deserving 
of  great  consid^eration,  and  it  may  perhaps  be  doubted  whether 
the  case  of  Williams  v.  London  Assurance  Company  can,  on 
principle,  be  supported,  {x)  ^ 

*Prom  the  second  principle  it  follows  that,  in  order  to 
ascertain  the  amount  at  which  freight  ought  to  contribute, 
the  wages  of  the  master  and  crew  ought  to  be  deducted 
from  the  gross  amount  of  the  freight ;  for  thdy  are  part  of  the 
necessary  expenses  of  earning  freight,  and  must,  in  any  case, 
be  paid  out  of  it.  {y) 

This  deduction  must,  however,  upon  the  same  principle, 
be  confined  to  the  wagea  due  id  the  terminaiion  of  the  voyage^ 
for  they  alone  are  payable  out  of  the  freight  saved  ;  wages 
which  have  becomd  dqe  previously  to  the  sacrifice  are  evi« 
dently  not  to  be  deducted,  (z) 

As  only  the  actual  clear  amount  of  freight  finally  received 
by  the  shipowner  can  be  called  upon  to  contribute,  it  is 
evident  that  where,  owing  to  the  length  of  the  voyage,  or 
other  causes,  freight  is  entirely  consumed  by  the  wages,  it 
cannot  contribute,  for  its  contributory  value  is  only  its  excess 
above  wages,  (a) 

On  the  same  principle,  where  the  first  ship  is  disabled,  and 
the  cargo  is  sent  on  in  a  second,  the  excests  of  freight  for  the 
entire  voyage,  over  that  paid  to  the  substituted  ship,  alone 
forms  the  contributory  value  of  freight.  Hence,  where  the 
shipowner,  in  such  case,  is  obliged  to  pay  the  same  or  a 
'  higher  freight  for  the  hire  of  the  second  ship  than  he  was  to 
receive  for  the  use  of  the  first,  then,  in  case  the  loss  occurred 
before  the  transhipment,  no  contribution  is  due  for  freight, 
because  no  freight  in  such  case  is  finally  received  by  the 
shipowner,  or  saved  by  the  sacrifice,  (b)  The  practical  rule, 
therefore,  is,  thai  freighi  contributes  to  general  average  upon 
its  net  value^  after  deducting  the  wages  of  the  master  atid  crew} 


(«)  Beneck6,  Pr.  of  Indem.  316.  See 
also  2  Phillips  on  Ins.  147|  who  takes  the 
same  view. 

(y)  Stevens  on  Average,  63,  «kh  ed.  9 
PhiUips,  Ins.  149. 


(«)  Stevens  00  Aversge,  fiO,  <Sth  ed. 

(a)  Ibid.  60. 

(5)  So  decided  in  America.  fSeaiie 
0.  ScoveU,  4  Johns.  818.  2  Phiilipa  on 
Ins.  146. 


1  See  Spafford  «.  Dodge,  14  Mass.  66. 

s  See  Humphreys  «.  Union  Ins.  Co.  3  Mason,  439;  Bedford  Com.  Ins.  Co.  v. 
Puker,  2  Pick.  1 ;  Leavenworth  v.  Ddafield,  1  Caines,  572 ;  Heylyger  9.  N.  loric 
Firam.  Ins.  Co.  11  John.  ^. 
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Abt.  3.  Contributory  Value  of  Ooods. 

^  348.  Like  ship  and  freight,  goods  contribute  upon  the  Mode  of  esti- 
value  finally  saved  out  of  what  was  at  risk  at  the  time  of  the  Ce of ^bepr^ 
*iBBcrifice.     In  other  words,  the  value  of  the  goods,  as  they  ^  "     ''^ 
come  into  the  hands  of  their  owners,  at  the  place  and  time  of  general  avenge 
adjuOmenti  is  the  value  upon  which  they  are  to  contribute,  (c)  ^-^ — — — 

Now  the  place  at  which  the  adjustment  should,  if  possible,  ^tooda       • 
be  made,  is  the  port  of  discharge,  and  the  time  of  making  it,  bme  oa  their 
18  as  speedily  as  possible  after  the  ship's  arrival    there.  Smeaodpiaoe 
Hence,  the  general  practical  rule  is,  That  goods  contribute  on  Tte^JS^STii. 
their  actual  net  value^  i.  e.  on  their  market  price  at  the  port  of  ^^"®  hHwrt*" 
at^ustment^  free  of  all  charges  for  freight^  duty^  and  expenses  oc  desUnatioii. 
of  landing,  (d)  ^ 

The  most  unexceptionable  mode  of  settlement  is  thus  to  Where,  how- 
adjust  the  average  claim  after  the  ship  has  arrived  at  her  kcuned atthe* 
port  of  discbarge ;  it  may  sometimes,  however,  happen  that  vSwe^^the* 
a  general  average  loss  is  incurred  at  the  outset  of  the  voyage,  i»rt  of  ^^y^^ 
and  in  such  case,  if  the  ship  in  consequence  put  back  into  port  of  adjuat- 
ihe  port  of  loadings  the  adjustment  should  be  settled  there;  "^^ 
and  in  such  case,  the  contributory  value  of  the  goods  will  be 
"  their  cost  on  board  without  insurance,"  i.  e.  the  amount  of 
tradesmen's  bills  and  shipping  charges^  "  such  being  the  value 
at  risk."  (e) 

An  adjustment  at  a  foreign  port  of  distress  (called  a  foreign  Adjustment  at 
adjustment)  ought  always,  if  possible,to  be  avoided, on  account  shiMiki^^'^ 
of  the  disputes  which  are  apt  to  arise  (as  we  shall  presently  »^°«^«d- 
see)  in  consequence  of  the  items  charged  in  such  adjustment 
being  assessed  on  different  principles  than  those  which  prevail 
in  the  country  of  the  underwriters.    When  the  adjustment,    ' 
however,  is  settled  abroad,  the  contributory  value  of  the    . 
goods  ought  to  be  either  their  invoice  price,  or,  if  sold,  the 
price  they  sold  for.  (/) 

If  the  sacrifice  to  be  contributed  for  consists  of  a  jettison  The  value  of 

*  the  goo^9^tti> 

(e)  Pr,  BeneckA.  of  Indenu  296.    Stev-    BeneckA,  Pr.  of  Indem.  301.    2  Phittipo  muat  be  added 
CM  OD  Avefage,  48|  Ah  ed.  on  loa.  16a  to  the  value  of 

(W)  Sleveiia  on  Average,  48,  &h  ed.       (e)  Stevena  on  Average,  47,  Ah  ed.      the  gooda  saved. 

(/)  Ibid.  40. 


AM$tV», 


94^  ANV&TMsm  ov  axsrxaAL  atb&iob. 

Mode  of  esti-  OF  Sale  of  goods  for  the  general  benefit,  theui  on  the  prin- 
Q»  of  ^  prop-  ciple  already  illustrated  in  the  case  of  ship  and  freight,  the 
fhe^pu^B^'^of  estimated  net  value  of  the  goods  jettisoned  or  sold  must  be 
8^P^*^^«®  ♦added  to  the  net  value  of  the  goods  saved,  and  the  whole 
rrr-T —  will  be  the  contribtitory  value  of  the  goods,  (g) 

Thus,  let  the  net  value  of  the  goods  saved, 

deducting  freight,  be    -  -  •  £1000 

Add  net  value  of  the  goods  jettisoned,  &c, 

deducting  freight,  &c.     -  .  -       100 

Value  of  goods  to  contribute     •  •  £1100 


DttnMed  goods      Jq  whatever  way  the  goods  saved  are  deteriorated  or 

must  be  taken  t^  o 

at  their  dam-      damaged,  by  the  perils  of  the  sea,  after  the  sacrifice,  they 

Sst^dam^  must,  of  coursc,  be  taken  at  such  deteri^ated  value ;  for  sudi 

Se*»crifio^     is  their  value  as  finally  saved  (A) :  if,  however,  they  have 

been  damaged  by  the  very  sacrifice  for  which  contribution  is 

claimed,  then  they  must  be  taken  at  their  value  as  saund^  for 

this  damage  is  made  good  to  them  in  contribution,  (t) 

Bttt  fteight  paid      When  the  shipper  pays  freight  in  advance  at  the  outset  <rf 

in  advance  la  *  *         * .  v  cj 

not  to  be  80  the  voyage,  a  question  has  been  raised,  whether  the  fireight  so 
paid  is  to  be  added  to  the  contributory  value  of  the  goods. 
Mr.  Benecke  thinks  it  is,  because  the  loss  of  such  fireight  to 
the  shipper  was  saved  by  the  sacrifice,  {j) 

Mr.  Phillips  is  of  a  contrary  opinion  (&) :  and  it  appears  to 
me,  for  the  reasons  he  gives,  that,  on  principle,  such  addition 
ought  not  to  be  made,  but  that  the  shipper  who  thus  pays 
in  advance  should  be  regarded  as  the  purchaser  of  the  freight, 
and  not  be  exposed,  on  account  of  it,  to  any  claim  for  con- 
tribution. 

Art.  4.  Example  tjf  an  Adjngtment  as  seMed  on  tbeabove 

Principles. 

*  •  §  349.  By  way  of  illustrating  what  has  preceded,  the  fol- 

lowing example,  in  figures,  of  a  general  average  adjustment, 


(g)  Ibid.  48.  (J)  Beneck6,  Pr.  of  Indem.  314. 

(A)  Benecke,  Fr.  of  Indem.  29a  {Jk)  2  Phillipa  on  Ina.  164)  165. 

(i)  Stevens  on  Average,  48,  dth  ed. 


AJ>JWOiXST  09  QANWAJi  AVAAQS. 


945 


^settled  after  the  ship's  arrival  at  her  port  of  destination,  is 
taken,  with  a  few  alterations,  from  Abbott  on  Shipping.  (/) 


Valuahoii  or  Loasia 

Ooodsof  A-jettiMMied    - 
Dunage  done  to  goods  of  B.  by 

ibejettiMm 
Fre%kt  of  A.*8  goods  jettimied 
Price  of  a  new  cable, 

anchor,  and  matt    £300 
Deduct  oae-thjid  new 

for  old       -       .        100 


the  ship  off 


£500 

200 
100 


Expense  of 

tbeaands    .... 
Piotage  and  expenses  of  goinf 
into  and  oat  of  the  port  wbeie 
the  sbfp  pat  in  to  refit 

tbefe  (m)     •       ' 
this  average  - 


900 
flO 


100 
25 

4 
1 


Total  amoant  of 
itributedfor 


to  be 


.£1180 


Vaixjm  m  Abtiglxs  to  Comtxibute. 

Goods  of  A.  jettisoned       -  £d00 

Net  value  of  the  goods  of  B., 

deducting  freight  and  charges        1000 
Ditto  of  the  goods  of  C.  -       -       -   flOO 
Ditto       ditto        of  D.  -       .       -  9000 
Ditto       ditto        of  £.  -       -       -5000 
Value  of  the  ship,  deduoting  wear 
and  tear,  nmonnt  of  particular 
average  loss,  storss,  and  pro- 
visions (n)  -       ....     SOOO 
Clear  fire^t,  deducting  wages       800 


Total  of  oontributory  vahie 


£11,800 


Then,  as  £11,800  :  £1180  ::  £100  :  £10,  therefore  eaeh 
person  will  lose  10  per  ceat.  on  the  value  of  his  interest  in 
ship,  freight,  and  cargo. 

Thus  A  losesSO/.,  B  100^,  C  50/.,  D  200/.,  E  500/.  the  ship- 
owners  280/. 

The  shipowners,  therefore,  are  to  pay  towards  the  con« 
tribution  280/. :  but  they  are  to  be  paid  480/.  (t.  e.  freight, 
100/. ;  roast,  cable,  and  anchors  sacrificed,  200/.;  disburse* 
meots,  180.) :  on  the  whole,  therefore, 

£ 

The  shipowners  are  actually  to  receive  •  •  2Q0 

A  contributes  50/.  but  is  to  be  paid  500/.  .*.  actually 
receives      .-----  450 

B  contributes  100/.,  but  is  to  be  paid  200/.  •*•  actually 
receives      .--...  100 


Total  to  be  actually  received 


£750 


Modeofesti. 
mating  the  val> 
neof  the  prop> 
erty  savea  for 
the  purposes  of 
general  average 
adjustment. 

♦942 


(I)  Sth  ed.  p.  449. 

(m)  The  kas,  to  repair  wbioh  the  ship 
pot  in  to  refll,  being  geoeiml  avenge. 


(«)  See  Stevens  on  Average  fndM^fd. 
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Modeof^rtf.        «Oii  the  Other  Imiii4^  C,  D,  and  )  C            •  -  £50 

iM^f^  nop.  S  hBve  lost  nothing,  and  are  to  [  D            •  -  200 

STiSS^'af  P*y  ^  ^tore,  viz.—                      )  E            -  -  500 

Total  to  be  actually  paid    -           -  -  £750 


ayenige 
adjiutment. 

043  « 


This  amount  is  exactly  equal  to  the  total  to  be  actually 
received,  and  must  be  paid  to  each  person  entitled  to  contrU 
bution  in  ratable  proportion. 


Sect.  VIII.    Foreign  AJ^us^meiU. 

m^Sf^  '^"^  §  350.  The  proper  place  for  the  adjustment  of  general 
What  a  foreign  *^®'®g®  ^>  ®*  ^®  \x9iNe  already  seen,  the  ship's  port  of  destin- 
adjustment  is.  ation  or  discharge  ;  when  this  happens  to  be  a  foreign  port, 
the  general  average  loss  is  adjusted  there,  according  to  the 
law  and  usage  of  the  country  to  which  such  foreign  port 
belongs;  and  the  adjustment  so  made  is  called  a  foreign 
adjustment,  (o) 

It  has  also  been  already  observed,  that  there  is  great 
diversity  in  the  practice  of  different  countries  with  regard  to 
what  shall  or  shall  not  be  included  in  general  average ;  hence, 
it  must  frequently  happen  in  foreign  adjustments,  either  that 
losses  are  included  and  charged  for,  which  are  general  average 
in  the  country  where  the  adjustment  is  settled,  but  not  so  in 
the  country  where  the  charter-party  was  entered  into  and  the 
policy  of  insurance  effected  ;  or  else  that  a  different  propor- 
tion of  contribution  is  assessed  in  the  foreign  port  from  what 
.  would,  under  similar  circnmstanees,  have  been  assessed  in  the 
home  port. 

In  either  case  two  questions  arise:  —  Jtr^^,  are  (he  co- 
adventurers  themselves  bound  by  the  foreign  adjustment ;  u  e* 
are  the  owners  of  ship,  goods,  and  freight,  liable  as  between 
g^«  thenfiselves  to  pay  the  amount  of  contribution  so  *  assessed  ; 
Secondly,  are  the  underwriters  bound  by  it ;  t.  e.  are  they 
bonnd  to  indemnify  the  assured  for  their  ratable  proportion 
of  the  contribution  so  paid. 

{o)  Simmoads  v.  White,  2  B  It  Cr.SOS. 


With  regard  io  the  first  question  there  is  now  do  contro-  FonigB  •^jiut. 


ment. 


^ersy  amongst  juristSi  for,  as  it  is  expressed  by  Mr.  Justice 

Story,   '*  When  a  case  of  general  average  occurs,  if  it  is  ^S!^^ 

settled  in  the  foreign  port  of  destination,  or  in  any  other  JS^^*^^*' 

foreign  port  where  it  rightfully  ought  to  be  settled,  the  adjust-  ment 

ment  there  made  will  be  conchaive  cis  to  the  iiems^  as  well  ag 

Ae  apportUmmeni  thereof  tipon  ike  various  interesiSy  aUhough 

U  may  be  different  from  what  our  own  law  would  have  madCf 

m  case  the  adjuslment  had  been  seUled  in  our  oum  poris.^^  (p)  ^ 

The  principle  thus  laid  down  has  been  established  in  this 
eoontry  by  seTeral  decided  cases. 

Thus,  where  an  adjustment  settled  at  St  Petersburgh,  the  Strnmondsv. 
owners  of  the  cargo  (British  subjects)  had  been  compelled  crl^s^^  ' 
(m  order  to  get  possession  of  their  goods)  to  pay  a  contribu- 
tion assessed  upon  them  for  the  expenses  of  repairs^  whicb 
were  general  average  in  Russia,  but  not  in  this  country ;  k 
held  that  they  coidd  not  reeover  it  back  from  the  ship^ 
,  who  was  himself  a  British  subject  (9) 

The  same  decision  was  given  in  a  case,  also  arising  upon  a  Dogieiah  v. 
Russian  adjustment,  where  the  contribution  was  for  wages  &^yL?;^^' 
and  provisions  during  a  refitment,  and  which,  as  we  have  seen^ 
are  not  general  average  in  this  ooontry:  here,  also,  the 
action  was  brought  by  the  owner  of  the  goods  to  recover 
bskck  the  sum  so  paid  against  the  shipowner,  and  with  the  like 
result,  (r) 

The  reason  of  the  role  is  thus  given  by  Lord  Tsnteiden  HeiMoiiortbe 
(in  the  ooorse  of  his  judgment  in  the  case  of  Siramonds  v.  "'^ 
White).    ^  The  shipper  of  goods  taoitly,  if  not  expresslyi. 
assents  to  general  average,  as  a  known  mariUme  usage^  and 
by  assenting  to  it  he  must  be  also  taken  to  assent  to  its 


ip)  PeCen  v.  Warm  Ini.  Conp.  3       {g)  Simmonds  v.  White,  2  B.  &  Cr. 
SmMr*  380,  3B3.    8.  C.  1  Story,  C.  C.    803. 

403.    See  2  Phillips  on  Ins.  182.  (r)  DagleMb  e.  Davidson,  9  Dowl.  & 

ByLSw 


>  See  liOffiiif  9.  NepCane  Ins.  Co.  20  Pick.  411 ;  Thornton  v.  V.  S.  Ins.  Co.  12 
IfaJBe,  193;  Stfoof  «•  K-  Y-  Fiicman's  Ins.  Co.  11  John.  322 ;  Depaa  9.  OccJti  Ins. 
Co.  9  Cowen,  63 ;  3  Kent,  (9th  ed.)  243, 244  ;  Lewk  v.  Williams,  1  HaU,  430 ;  ShiflT 
9.  Loois.  Ins.  Co.  IS  Martin,  029 ;  ^teis  v.  Warren  Ins.  Co.  1  Siery,  C.  C.  471 ; 
Alibolt,8Upp.  (fthAm.ed.)906,andnotaa;  Chamheriain  v.  Reed,  13  Maine,  397. 
HtMm  is,  it  seems,  in  the  adjnsiment  of  general  average,  to  be  icgardsd  as  «  fiMvjga 
poitinrdalkntoNewYoriL   Lewis  9.  WOlianM,  1  Hall,  481. 
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Foreigii  adjust-   ^adjustment  at  the  usual  and  proper  place,  according  to  the 


meat. 


usage  and  law  of  the  place."(«) 


^^  The  law  in  this  respect  is  the  same  in  the  United  States,  (i) 

Sls'^mdEy  §  ^^^*  With  regard  to  the  second  question,  namely,  whether 
a  foreign  i^ust-  the  underwriter^  in  this  country,  is  bound  by  a  foreign  ad- 
Droved  to  have  justmeut,  many  difficulties  have  been  raised,  and  it  has  been 
oofdiDg  to  tbe^  strenuously  contended  by  some  writers  of  considerable  prao- 
S^rfwelgn*  ^^'  knowledge,  both  in  this  country  and  the  United  States, 
P<^  that  the  underwriters  should  in  no  case  be  bound  by  a  foreign 

adjustment,  when  either  the  items  of  the  loss  or  the  modes  of 
apportionment,  are  diflferent  from  what  they  would  have  been 
had  the  adjustment  been  settled  in  a  home  port,  (u) 

Upon  general  reasonings,  however,  and  from  the  tenor  of 
the  few  judicial  decisions  that  have  taken  place  on  the  subject 
in  this  country,  the  true  rule  appears  to  be  this : — 

1.  That  the  underwriter  is  in  all  cases  bound  by  a  foreign 
adjustment  of  general  average,  when  it  is  righUjf  settled  accord' 
ing  to  the  laws  and  tisciges  of  the  foreign  port ;  ^ 

2.  But  that,  unless  it  is  (dearly  proved  to  have  been  settled 
in  strict  conformity  with  such  laws  and  usages,  he  is  in  no  case 
bound  thereby,  if  it  would  not  be  general  average  in  tlus 
country.^ 

ci^^S^p^  Thus,  where  the  assured  (owner  of  goods)  had  been  com- 
900. 8th  ed.  pcUed  to  pay,  under  a  foreign  adjustment  settled  at  Pisa,  in 
respectof  losses,  some. of  which  would  not  have  been  general 
average  in  this  country,  and  upon  contributory  values,  dif- 
ferently computed  from  what  they  would  have  been  in  this 
country  (the  goods  being  assessed  at  their  full  value,  the  ship 
at  one-half,  the  freight  at  one-third,)  yet,  as  it  clearly  appeared 
in  evidence  that  all  the  losses  in  respect  of  which  the  claim 

(«)  2  B.  &  Cr.  810.  butJon  should  be  differently  apportioiudt 

{t)  3  Rentes  Comm.  (Sth  ed.)  243.  provided  the  loases  adjusted  as  general 

(«)  See  especially  Bilr.  Stevens's  ESssay  average  would  be  either  general  or  par- 

on  Average,  71,  72.  5th  ed.    Mr.  Phflltpa  ticular  average  at  the  home  port,  but  noC 

appears  to  admit  that  the  underwriters  otherwise.    2  Phillips  on  Ins.  109-174 

would  be  bound,  even  though  the  oontri- 


1  Peters  «•  Warren  Ins.  Co.  1  Story,  C.  C.  463;  Loring  9.  Neptune  Ins.  Go. 
20  Pidc  411 ;  Strong  e.  N.  Y.  Fireman's  Ins.  Co.  11  John.  323 ;  Depnu  v.  Ocean  Ina. 
Co.  9  Cowen,  63. 

*  See  next  page  and  note. 
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•was  allowed  were  general  average  ai  Pisay  and  that  the  appor*  Fofeign  adjiBrt- 


meat 


^onment  of  loss  was  correct  according  to  the  mercantile  usage 

of  that  placei  the  assured  was  allowed  to  recover  against  his         ^^ 

underwriter  the  full  proportionable  amount  of  his  claim,  (v) 

So,  where  the  holder  of  a  respondentia  bound  (on  a  Danish  ^^^pJ!j, 
ship,)  who  would  not  have  been  liable  to  general  average  at  888.  ^h  ed. 
all  in  this  country,  was  compelled  to  pay  a  contribution  under 
a  foreign  adjustment,  settled  in  Denmark,  and  sued  his  under- 
writers for  his  ratable  proportion  of  the  amount  so  paid ; 
satisfactory  evidence  having  been  given,  that  it  was  the  law 
and  practice  in  Denmark  that  holders  of  respondentia  bonds 
should  contribute  in  general  average,  the  plaintiff,  under  Lord 
Kenyon's  directioni  had  a  verdict  for  the  full  amount  of  his 
claim,  (w) 

Lord  Kenyon,  in  deciding  this  case,  put  it  on  the  principle, 
that  the  underwriter  was  bound  by  the  law  of  the  country  to 
which  the  contract  relates* 

In  both  these  cases  there  was  clear  evidence  that  the  ?^??J»«^?^' 

er,  It  IS  not  a 

adjustment  was  correct  according  to  the  law  and  practice  of  proper  caae  of 
the  port  where  it  was  settled :  if,  however,  this  be  not  satis-  aocoidinfftotC 
iactorily  established  on  conclusive  evidence,  the  underwriter  <S'^'th?foreIsr' 
will  not  be  bound  by  the  foreign  adjustment,  whenever,  either  J^JJ^^  ^^ 
in  the  items  or  the  apportionment  of  the  loss;  it  differs  from  bound  by  a  for- 
what  it  would  have  been  if  settled  in  his  own  country.^  ment. 

*Thus  where  the  owner  of  goods  insured  from  London  to  ^^^^/^^ 
Lisbon  was  compelled,  under  a  foreign  adjustment,  settled  in  sd.  ui. 
Lisbon,  to  pay  a  contribution  for  losses,  which,  according  to 
the  laws  of  this  country,  do  not  belong  to  general  average ; 
and  no  suffident  proof  was  given^  that,  by  the  laws  and  usages 
of  Lisbon,  such  losses  were  treated  as  general  average  there  ; 
it  was  held  that  the  owner  of  the  goods  could  not  recover 

(v)  Newman  9.  Caalet,  Park,  900. 8th       (v)  Walpole  v.  Ewer,  Park,  896.  Sth. 

>  3  Kent,  (Ab  ed.)  244 ;  Lenox  v.  United  Ins.  Co.  3  John.  Cai.  178.  In  Thom- 
loa  V.  U.  S.  Ins.  Co.  12  Blaine,  1«X),  it  was  decided,  that  in  an  action  on  a  policy 
of  iDiUfance,  bf  the  owner  of  a  ship  against  the  underwriters,  the  adjustment  of  a 
general  ayemge  kiss  made  in  a  foreign  port,  is  not  conclusive  upon  the  owner ;  but 
be  may  show,  tliat  items  of  loss  were  omitted  in  such  adjustment,  whkh  by  the  laws 
of  Maine,  where  the  contract  was  entered  into,  should  have  been  included.  So  Mr. 
CbaDceOor  Kent  says,  — **  If  it  was  not  a  proper  case  for  a  general  average,  and  was 
a  partial  loss  only,  then  a  foreign  adjustment,  founded  in  mistake,  and  assuming  a 
ease  for  geneiml  average,  when  none  existed,  is  not  binding."  3  Kent,  (5th  ed.)  244 ; 
henn  v.  United  Ins.  Co.  3  John.  Csa.  178. 

VOI«  n.  18 
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Fonaga  M^Qst-  from  bts  underwriter  his  proportionable  amount  of  the  sum  so 

paid,  (x)  ^ 

It  by  no  means  follows  from  this  case,  as  has  been  some- 
times supposed,  that  underwriters  in  this  country  can  in  ito 
947  *  *ca9e  be  bound  by  a  foreign  adjustment ;  for.  Lord  EUeabo- 
rough  puts  his  judgment  entirely  on  the  ground,  that  the  case 
contained  no  allegation  of  fact,  as  to  its  being  the  law  or 
usage  at  Lisbon  to  treat  losses  and  expenses  of  the  kind 
charged  for  as  the  subjects  of  general  average. 

With  regard  to  the  general  question,  his  lordship  says, 
^*  This  contract  (the  policy  t.  e,)  must  be  governed  in  point 
of  construction,  by  the  law  of  England,  where  it  is  framed, 
unless  the  parties  are  understood  as  having  contracted  on  the 
footing  of  some  other  known  general  usage  among  merchanis 
relative  to  the  same  subject^  and  shown  to  have  obtained  in  the 
country  where,  by  the  terms  of  the  contract^  the  adventure  is 
made  todetermine,  andwhere  a genercd average  (if  such  should 
under  the  events  of  the  voyage  be  claimed)  wotdd^  ofcovrscy  be 
demandable?^ 

It  appears  an  almost  unavoidable  inference  from  these 
expressions  of  his  lordship,  that,  where  ship  or  goods  are  in- 
sured for  a  voyage  from  this  country  to  a  foreign  port,  and 
sufficient  evidence  is  given  of  an  invariable  usage  at  such  port, 
to  adjust,  as  general  average,  losses  which  are  not  so  in  this 
country,  the  English  underwriter  is  bound  thereby,  on  the 
ground  that  he  must  be  taken  to  have  notice  of  the  usage 
prevailing  at  the  foreign  port  to  which  the  contract  of  in- 
surance relates,  and  by  reference  to  which  it  ought  to  be 
construed. 

The  law  in  the  United  States  upon  this  subject  is  to  the 

same  effect  as  stated  by  Chancellor  Kent  in  the  last  edition  of 

his  Commentaries,  {y) 

Tiie  same  con-      In  fact,  on  general  principles  it  seems  impossible  to  arrive 

^^Mnipnu-  ^^  ^"y  other  conclusion:  the  law  of  England,  as  we  have 

cipies.  already  seen,  compels  the  owners  oftke  several  interests  to  pay 

(ic)  Power  v.  Whitmore,  4  Slaule  $L       (y)  3  Kent's  Comm.  (Sth  ed.)  24a   See 
Sel.  141.  also  the  cases  collected  in  2  Phillips  on 

Ins.  170-174. 


>  SeeThomtoQP.  U.  S.  Ins.  Co.  12  Maxae^  100, 106^ 
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all  general  average  charges  assessed  upon  them  by  foreign  Foreign  adjost- 


ment. 


adjustment,  if  settled  according  to  the  law  of  the  port  where 
it  is  made,  whether  saoh  charges  would  be  allowed  in 
England  or  not :  now,  it  seems  certain  that  the  *Engli8h  tm-  *  948 
darwrUer  mnst  be  bound  by  the  very  terms  of  his  contract 
to  reimburse  to  the  assured  their  proportion  of  all  such  gen- 
eral average  charges  as  they  (the  assured)  have  been  compel* 
led  to  pay  by  the  law  of  England :  if  this  be  so,  and  it  ap- 
pears quite  incontrovertible,  then  it  follows  by  necessary 
inference,  that  the  underwriter  is  bound  to  reimburse  all  such 
general  average  charges  as  have  been  assessed  on  the  as- 
sured by  a  foreign  adjustment,  if  correctly  settled  accord- 
ing to  the  law  of  the  port  of  adjustment. 

The  force  of  the  conclusion  seems  even  still  greater  in 
cases  where  the  port  of  foreign  adjustment  is  also  the  port  of 
the  shifts  destination.  In  such  cases,  always  supposing  the 
usage  of  trade  to  make  such  charges  to  be  well  established, 
the  underwriter  must  be  taken  to  have  had  notice  of  such 
usage :  he  contracted,  therefore,  with  reference  to  it :  he 
mnst  have  contemplated  the  possibility  of  a  loss  arising  on 
the  voyage,  which  would  be  charged  for  as  a  general  average 
at  the  foreign  port,  which  it  would  not  be  admitted  as  such 
at  home.  The  possibility  of  the  assured  being  obliged  to  con- 
tribute his  share  to  such  loss  must  have  been  as  much  fore- 
seen by  the  underwriter,  at  the  time  of  making  the  contract 
of  indemnity,  as  the  possibility  of  his  having  to  contribute  to  , 
a  general  average  as  settled  in  this  country :  he  must  there- 
fore, on  principle,  be  equally  liable  to  indemnify  the  assured 
against  the  one  loss  as  against  the  other.^ 


1  In  Fetan  v.  WancA  Ins.  Co.  1  Story,  C.  C. 463, 470,  Mr.  Jtutice  Story  Mid,« 
"  Now,  tke  contract  of  inauraooc  k  a  contract  of  iadeomity  against  naks  and  loMea  by 
Ifaa  pciiln  inmrad  againat,  not  only  in  the  home  port  and  on  the  ocean,  but  also  in  for^ 
fl^ga  porta.  It  naturally,  therefore,  looks  to  general  aveiages,  nyhich  may  be  incurred 
aad  eofoned  abroad,  aa  well  as  at  home.  U;  by  a  peril  insured  against,  the  insurad 
is  fmmprikid  in  a  foreign  port  by  the  local  law,  to  pay  a  sum  as  general  average, 
which,  by  the  law  of  hia  own  oounlry  would  not  be  so,  why  may  not  such  a  loss  or 
ekaige  be  properly  deemed  a  general  average  in  the  sense  of  the  policy  ?  What  dif- 
fenaoe  in  principis  is  there  between  deciding,  that  items  or  apportionments  included 
m  a  foreign  adjoatment  of  a  general  average,  although  not  belonging  to  a  general 
average^  or  a  proper  apportionment,  by  the  law  of  our  own  country,  are,  neverthelesa, 
IP  be  here  paid  fov  as  a  general  average,  and  deciding  that  a  loss,  not  a  general  ave- 
rage by  our  law,  but  a  general  avenge  by  the  foreign  law,  and  enforced  there,  is  to 
be  deemed  and  paid  for  here  as  a  general  average  ?    In  each  case  Ih^lom,  sought  to 
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Sect.  IX.  Liability  of  the  Owners  of  Sk^j  OoodSf  and 
Freight f  for  their  respective  Amounts  of  Coniribution. 

i^«2?ofdi^  §  358.  The  average  having  been  thus  adjusted,  it  remains 
goods,  ana  '  to  inquire  who  are  the  parties  legally  liable  to  pay  the  pro- 
Seu  rasiMctive  portionate  shares  of  the  contribution,  and  in  what  mode  can 
aoMiumsof  coQ.  g^^jj  payment  be  enforced. 

The  sole  parties      Primarily  the  sole  parties  liable  are  the  parties  upon  whose 

•rettoowawOTB   r®8P®<^*iv®  interests  the  contribution  has  been  assessed,  i.  e. 

of  shiis  fieigbt,   the  owncrs  of  ship,  freight  and  goods.     They  are  liable  for 

the  tohole  amount  of  their  respective  contributions,  and,  on 

949*       ^failure  to  pay,  may  be  proceeded  against,  either  at  law  or 

in  equity.(z)^ 

(«)  Abbott  oa  Shipping,  454,  6th  ed. 


be  recovered  is,  pro  tanto,  not  a  ^neral  average  according  to  ocur  law ;  and  the  prin- 
ciple, which  is  to  govern,  ronst  be  the  same,  whether  the  loss  be  greater  or  leas, 
whether  it  apply  to  the  totality  of  the  claims,  or  to  any  item  thereof.  Now,  certainly 
the  weight  of  authority,  both  in  England  and  America,  is,  that  the  items  included  and 
the  sums  apportioned  and  paid  according  to  the  law  of  a  foreign  country,  as 
a  general  average,  in  an  adjustment  thereof,  made  there,  (and  a  fortiari,  if  enforced 
by  the  public  tribunals  there,)  are,  quoad  the  items  and  the  rule  of  apportionment, 
conclusive  upon  and  payable  by  the  underwriters  here,  as  a  general  average,  although 
not  apportioned  in  the  same  manner,  and  not  deemed  items  of  general  average  by  our 
law."  "  There  is  nothing  unreasonable  in  construing  the  engagement  of  the  under- 
writers in  a  policy  to  be,  that  they  will  pay,  whatever  the  insured  is  compelled  to  pay  as 
a  general  average,  arising  Oom  the  risks  insured  against"  But  see  Thornton  v. 
United  States  Ins.  Ck>.  12  Maine,  ISO,  154,  156. 

\  The  case  of  Rossiter  v.  Chester,  1  Douglas,  154,  decided  by  the  Supreme  Court  of 
Michigan,  arose  on  a  claim  for  contribution  to  a  general  average  loss^  The  loss 
occurred  by  throwing  overboard  a  quantity  of  the  plaintiff's  goods  finom  a  steamer 
■engaged  in  the  navigation  of  Lake  Huron,  for  the  preservation  of  the  vessel  and  the 
rest  of  the  cargo.  It  was  admitted  that  it  would  have  presented  a  dear  case  for 
contribution  by  the*parties  interested,  among  whom  was  the  defendant,  if  it  had  hap- 
pened in  the  course  of  a  sea  voyage.  But  it  was  contended  by  the  defendant,  that 
the  doctrine  of  general  average  was  peculiar  to  the  maritime  law,  and  therefore  could 
not  take  effect  beyond  the  ebb  and  flow  of  the  tide,  and  also,  that  it  could  not  be 
enforced  in  a  court  of  common  law.  The  defence  vras  sustained  by  the  court  on  both 
grounds.  But  the  case  seems  to  stand  alone ;  because  certainly,  the  cases  are  fiequent 
in  the  courts  of  common  law  both  in  England  and  in  this  country,  where  actions  have 
been  sustained  for  contribution  to  general  average  losses ;  and  there  is  no  other  decision  to 
the  contrary ;  and  as  to  the  principle  of  general  average,  it  is  supported  by  the  strongest 
equities,  and  is  highly  beneficial  in  its  operaUon ;  and  it  is  truly  difficult  to  perceive 
how  it  should  be  limited  in  the  manner  suggested  by  the  above  decisioo.  The  doc- 
trine of  general  average  was  extended  to  a  case  of  loss  coming  within  its  equities, 
under  a  policy  of  insurance  against  fire,  in  WeUs  v,  Boston  Ins.  Co.  6  Pick.  1S2. 
Mr.  ChanoeUor^'nt,  stating  the  rules  for  adjusting  leases  under  fire  policies,  says,*- 
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By  the  ancient  sea  laws  the  captain  was  directed  to  eaforce  uoMr  of  the 
the  payment  immediately  ^Itei  the  ad justment  had  been  made,  sooda,  and 
and  to  that  end  was  directed  to  retain  the  goods  on  board  [hetf^raqpectiTa 

till  payment.  amoantsofoon- 

■    •'  tnbatioiL 

And,  although  the  general  practice  now  is  for  the  under-  rr-j — ; 

writers  to  pay  the  amount  in  the  first  instance,  yet  this  is  a  forcing  pay- 
mere  matter  of  convenient  practical  arrangement,  leaying  the  them. 
legal  liabilities,  and  therefore  the  legal  remedies,  of  the  respect-  ^^'^^^^^ 
ive  parties  entirely  unaltered*    Accordingly,  the  master  has  Uen  on  the 
still  a  lien  on  the  goods  till  payment  of  the  contribution,  (a)     ^'^'^'^^ 

^*  The  general  maritime  law,''  says  Mr.  J.  Story,  ^^  gives  a 
lien  m  rem  for  the  contribution,  not  as 'the  only  remedy,  but 
in  many  cases  as  the  best,  and  in  some  the  only  remedy,  as 
where  the  owner  of  the  good»  is  unknown.  Indeed,  it  may 
be  asserted  with  entire  confidence,  that  in  many  caaes,  with- 
out such  a  lien,  the  shipowner  would  be  without  any  adequate 
redress,  and  would  encounter  most  perilous  responsibility : " 
and,  accordingly,  in  the  case  from  which  these  remarks  are 
cited,  it  was  held  in  the  United  States  that  a  shipowner 
bad  this  right  of  lien  even  against  goods  belonging  to  the 
United  States  government,  until  reimbursed  his  proportion 
of  the  expenses  of  saving  the  cargo,  assessed  upon  that  part 
of  it.  (b) 

In  the  case  of  a  general  ship,  where  there  are  many  Practice  in  caae 
consignees,  it  is  usual,  in  practice,  for  the  master,  before  he  ehiii. 
delivers  the  goods,  to  take  a  bond  from  the  different  mer- 
chants for  payment  of  their  portions  of  the  average,  when 
the  same  shall  be  adjusted,  (c) 

The  cansigneey  if  he  be  the  owner  of  the  goods,  is  of  course  Conflwnee  o£ 
chargeable  for  his  share  of  the  contribution  ;  but  a  consignee  ^t^aifcaSes 
who  is  not  the  owner  is  not  rendered  liable  by  the  mere  receipt  ^^^  ^  rp^^ 

3  B.  4t  Ad.  fi23.' 
(a)  Per  Lord  Tenterden  in  Scarfe  9.    Sninner,  306^  312.    See  2  PhiUipa  on  Ins. 

Tobin,  3  B.  dc  Aid.  523.    <{  Chamberiain    165. 

V.  Reed,  13  Maine,  397.  \  (c)  Abbott  on  Shipping,  402.  9lh  ed. 

{b)  t  Tba  United  Slatte  v.  Wilder,  3    i  («th  Amev.  ed.)  Sois,  and  in  note,  y 


"  So  there  may  be  a  general  average  for  a  sacrifice  made  by  the  insared  for  the  com- 
mon good,  in  a  case  of  necessity.  It  is  analogous  to  the  law  of  contribution  by 
ofvaecorilks.*'  3  Kent,  (Sth  ed.)  373,  376.  The  case  from  Midiigan  is  a  much 
atfpnger  one  for  the  application  of  the  principle.  Indeed,  there  seems  to  be  no  good 
feeeoa  lor  a  dirtinction,  in  reference  to  the  rules  of  general  average,  between  the  nav- 
igation of  the  giwtt  lakea  and  riveaof  this  country  and  thai  upon  the  ocean. 

18  • 
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Liability  of  the  of  {hem  Under  a  bill  of  ladings  unless  there  be  an  express  ocm- 
fioodsi'and        diUon  to  that  effect  in  the  bill :  Lord  Tenterden  accordingly 
ti^^TC^tive  Suggested,  that  it  might  be  prudent  in  future  to  introduce 
S5^^.^"^"  ^^^  ^  express  stipulation  into  the  bill,  (d) 
— ^^^^ —      The  parties  severally  interested  in  ship,  cargo,  and  freight, 

are,  as  a  general  principle,  sever  oily  ^  and  noi  jointly^  liable  for 

their  respective  proportions  of  the  contribution :  if,  hoi^ever, 
^       they  be  jointly  interested,  they  would,  on  principle,  be  jointly 

liable,  and  have  accordingly  been  held  to  be  so  in  the  United 

States,  (e) 
The  paities*  Heuce  it  also  follows,  that  if  one  of  such  joint  owners 

mveraUy,  and  have  insured  his  interest  separately,  and  in  consequence  of 
Uab^^unlns  his  joint  liability  is  obliged  to  pay  his  partner's  share  of  the 
th^  bej^Mii      contribution  as  well  as  his  own,  bis  underwriters  will  not  be 

liable  to  reimburse  to  him  their  proportion  of  what  he  has  so 

paid.(/) 


Sect.  X.  LiabUUy  of  the  Underwriters  to  reimburse  General 

Average  Contribution. 

liabiiit/  of  the      $353.  The  Underwriters  never  contribute  directly  to  ^ene- 

underwnteni  to  »'         «? 

leimbiuse  gen-  ral  average  losses ;  they  are  only  bound  to  reimburse  the 
oontn'buu^.      assured  their  poportionate  or  ratable  amount  of  his  contri- 

Theonderwri-    bution.  (g) 

^m^^HaUs      They  are  not  bound  to  reimburse  to  him  the  fuU  amount 
10  contribute,     ^f  hjg  contribution,  but  only  that  proportion  of  it  which  the 

and  are  <Mily  •'  r     r 

bound  to  reim-  valuc  of  his  interest  as  insured  bears  to  its  value  as  estimated 
tionai^^MSr  for  the  purposes  of  contribution  (h)  ^  and  this  is  obviously 
^o^aS£^  just ;  for  the  value  of  the  ship  or  goods,  as  between  the  fissured 
a^ui  his  underwriter  is  either  their  value  in  the  policy,  or  else 
in  an  open  policy,  their  value  at  the  time  and  place  of  the 
ship's  sailing ;  but  their  contributory  value  is,  as  we  have 
seen,  something  very  different  to  this ;  viz.  their  net  value  as 
they  reach  their  owner's  hands  at  the  port  of  discharge.    It 

(J)  Scarfe  v.  Tobin,  3  B.  &  Aid.  923.  {g)  Boulay-Paty,  on  fimerigoii,  voL  it 

(e)  t  Sims  v.  Willing,  8  Seig.  dc  Rawle,  p.  6,  ed.  1827. 

103.  (A)  2  Phillips  on  Ina.  74. 
(/)  See  2  PhiUipa,  Ins.  109. 


1  See  Clarke  9.  United  M.  dc  F.  Ins.  Ca  7  Mass.  36& 
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is  evident,  therefore,  that  the  underwriter  cannot  be  at  all  Liability  of  the 
affected  by  the  latter  value,  but  only  by  the  former.  reimbane  gen- 

*Thu8,  suppose  goods  to  be  insured  in  the  policy  for  500/. ;  ^^^but^ 
let  their  net  value  at  the  port  of  discharge,  i.  e.  their  con-  #05? 
tributory  value,  be  1500.— *  the  amount  of  contribution  paid 
by  tbem  to  be  150/. — (hen  the  underwriter  will  be  liable 
to  re-imburse  to  the  assured  on  goods,  not  150/.  or  the 
whole  of  the  sum  to  be  contributed,  but  50/.  or  a  third  of 
that  sum,  that  being  the  proportion  which  the  value  insured 
(500/.)  bears  to  the  contributory  value  (1500.) :  or,  to  put  the 
same  thing  in  another  way,  the  owner  of  the  goods  (as  one 
of  the  parties  to  the  contribution)  has  to  pay  in  contribution 
10  per  cent,  on  their  contributory  value  ;  but.the  underwriter 
has  only  to  pay  to  the  owner  of  the  goods  (as  his  assured) 
10  per  cent,  on  their  value  on  the  policy. 

Supposing  the  contributory  value  not  to  exceed  the  value 
insured,  the  rule  of  re-imbursement  ]&  still  the  same.  Thus, 
goods  valued  in  the  policy  at  500/.  are  valued  in  contri- 
bution at  500/.  The  assured  has  paid  in  contribution  50/. 
t.  e.  a  tenth  of  the  contributory  value :  the  underwriter  re- 
pays him  50/.  or  a  tenth  of  the  value  in  the  policy. 

Hence,  the  rule,  '^  whatever  is  paid  in  contribulion^  by  the 
excess  of  the  contributory  value  over  the  value  in  the  policy^  is 
paid  by  the  assured  ;  but  for  whatever  is  paid  on  a  contributory 
value  not  exceeding  the  value  in  the  policy^  the  assured  is  in" 
demnified  on  the  proportion  insured^  (i) 

The  rule  is  the  same  in  France,  where  it  has  been  decided  Tbe  role  of  the 
in  tbe  Cour  Royale  of  Aix  (30lh  August  1822,)  that,  as  be-  f^  ^"^^ 
tween  tbe  assured  and  bis  underwriter,  a  general  average  loss 
is  to  be  adjusted,  either  upon  the  value  in  the  policy,  or,  in 
an  open  policy,  upon  the  value  of  the  goods  at  the  time  and 
place  of  loading  on  board,  {j) 

The  following  observations  by  M.  Boulay-Paty  tend  to 
put  the  whole  subject  in  a  clear  light :  — 

'^  When  the  object  is  to  ascertain  the  nature  and  extent  of 
tbe  legal  liabilities  to  which  the  underwriter  is  exposed  in 
consequence  of  the  contribution  which  has  been  assessed  on 
*tbe  subject  insured,  reference  must  be  had  to  the  policy  of      «  952 

(•)  1  Mageiia,  249^  cue  six.   9  Pbillipt       {j)  fioolay-Pittyi  on  EDnn^on,  toI.  iL 
OB  Im.  197.  p.  &  od.  1887. 
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ooatribution. 


Uabiuty  oftbe  insurance  akneywUckisihelaw  really  rtguUOmg  the  rdaiUm$ 
reimbune  gen-  of  ike  porUes*  The  claim  of  the  assured  against  his  under- 
•y^rag*  writer  in  respect  of  the  contribution  is  a  very  different  claim 
from  that  which  he  has  against  his  co-adventurers,  and  flows 
solely  from  the  stipulations  in  the  policy.  Hence  the  ad- 
justment, as  between  the  assured  and  the  underwriter,  ought 
invariably  to  be  fixed  upon  the  value  of  the  subject  insured 
at  the  time  and  place  of  the  ship's  sailing,  without  any  dis* 
tinction  in  this  respect  between  general  and  particular  aver* 
age  loss."  (k)  ^ 

In  this  country  the  general  pradice  is  for  the  broker 
who  has  procured  the  policy  of  insurance  to  draw  up  an  ad- 
justment of  the  average  at  the  back  of  the  policy,  which  is 
commonly  paid  by  the  underwriters,  in  the  first  instance, 
without  dispute ;  and  the  account,  as  between  themselves  and 
the  assured,  settled  afterwards,  (l) 

m 

{i)  Boulay.Paty,  on  EmerigoB,  vol.  ii.       (Z)  Abbott  on  Shipping,  p.  451, 6Ui  ed. 
p.  8.  ed.  1827. 


General  prao* 
tioe  in  this 
ooiumy. 


1  Where  a  general  average  loss  has  been  incarred  by  the  shipownefi  which  is  to 
be  borae  by  the  ship  and  caigo,  if  the  ship  and  oaiig^o  belong  to  difierent  persons,  then 
the  owner  of  the  ship  may  recover  the  whole  of  his  loss  of  the  underwriter  without 
any  deduction  of  the  general  average  due  on  the  cargo.  The  shipowner  in  such  a 
case  is  not  bound  to  trouble  himself  with  any  remedies  against  third  parties.  Potter 
r.  Providence  Washington  Ins.  Co.  4  Mason,  298;  Bilaggratha.  Church,  1  Caines, 
196 ;  Vandenheuvel  v.  United  Ins.  Co.  1  John.  412 ;  WatBon  v.  Marine  Ins.  Co.  7 
John.  57.  But  see  contra,  Lapsley  v.  Pleasants,  4  Binney,  502.  But  where  the  ship 
and  cargo  in  such  a  case  are  owned  by  the  same  person,  a  different  rule  may  weU 
apply.  There,  the  same  hand  that  loses  psys.  As  between  the  shipowner  and  the 
underwriter  on  ship,  the  real  loss  of  the  shipowner  is  only  the  ooatributory  share  of 
the  ship  to  the  loss.  The  other  losses  are  borne  by  him  as  owner  of  the  cargo,  fiw 
which  he  directly  is  liable.  If  he  actually  repairs  the  loss,  the  expenses  paid  must 
be  deemed  expenses  paid  as  well  in  his  character  of  owner  of  thecaigo^  as  of  the  ship. 
To  declare,  that  he  would  in  such  a  case  be  entitled  to  recover  the  whole  expenses 
against  the  underwriter,  would  be  to  decide,  that  he  might  recover  a  sum,  which  he 
was  bound  to  pay  on  his  own  account ;  to  recover  that,  whioh  be  would  be  bound 
immediately  to  pay  back  to  the  underwriter.  The  law  does  not  justify  such  a  doo* 
trine.  Potter  v.  Providence  Washington  Ins.  Co.  4  Mason,  296;  Jumel  9.  Biarina 
Ins.  Co.  7  John.  412;  Saltus  v.  Ocean  Ins.  Co.  14  John.  137;  Pezant  «.  National 
Ins.  Co.  15  Wendell,  453.  In  general,  the  ad|tt8tment  is  to  be  made  in  the  same  way, 
whether  the  ship,  freight,  and  caigo,  belong  to  the  same  person,  or  to  different  persona. 
Jumel  9.  Maine  Ins.  Co.  7  John.  412 ;  Spafford  9.  Dodge,  14  Mass.  66.  It  makes  no 
difibrence  in  the  application  of  the  principle  of  general  average  contributions,  to  polP 
cies  of  insurance,  that  there  happens  to  be  no  cargo  on  board,  so  that  there  is,  in  £M!t, 
no  contribution  to  be  made  by  the  cargo  or  by  fieight ;  for  general  average  does  not 
depend  upon  the  point  whether  there  are  different  subject-matters  to  oontribute,  but 
whether  there  is  a  common  sacrifice  for  the  benefit  of  all  who  are  or  may  be  inter- 
ested in  the  aocomphshment  of  the  voyage.    Potter  «.  Ocean  Ins.  Co.  3  Sumner,  27. 
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OF   PARTICULAR  AVBRAOE. 

Sect.  I.  General  Doctrine  of  Particular  Average. 

§  354.   A  particular  average  loss  differs  from  a  general  Genewi  doc. 
average  loss,  both  as  to  its  cause,  and  the  mode  of  its  com-  uiar  average. 

pensation.  Difference  be- 

All  casual  damage,  proximately  caused  by  the  perils  in-  i^nd'genend 
sured  against,  as  distinct  from  damage  purposely  submitted  *^«*8«  *«■«•• 
to,  or  affected  by  the  agency  and  will  of  man ;  and  all  extra-  - 
ordinary  expenses  (not  falling  within  the  head  of  wear  and 
tear,  be.)  which  are  incurred  for  the  sake  of  tiie  ship  alone  or 
the  cargo  alancj  as  distinct  from  those  incurred  for  the  joint 
benefit  of  both,  are  particular  average  losses. 

Hence  the  definition  of  a  particular  average  loss :  that  it  is  Definition  of  a 
lo9s  arising  from  damage  accidentally  and  proximalel.y  caused  ^1^^^  *^*" 
by  the  perils  insured  against j  or  from  extraordinary  expendi' 
tures  necessarily  incurred  for  the  sole  benefit  of  some  particular 
interest^  as  of  the  ship  alone  or  the  cargo  alone,  (a) 

The  damage  so  caused,  or  the  expense  so  incurred,  instead  Adjostment  of 
of  being  contributed  for  by  the  general  body  of  those  who  SIjJeT" 
are  interested  in  the  adventure,  falls  entirely  upon  the  partiC" 
fdar  owner  of  the  property  deteriorated  by  the  damage,  or 
benefited  by  the  expenditure  {b) ;  and  such  owner,  if  insured, 
*has  a  claim  against  his  underwriter  in  proportion,  1st,  to      *  954 
the  degree  by  which  the  damage  sustained,  or  the  expendi- 
ture to  be  refunded,  may  have  diminished  the  value  to  him  of 


(a)  Toutei  Mpeotm  faitea  pour  le  bati-  (6)  Henoe  the  tenn,  **partieulttr  aver- 
ment aeol,  ou  pour  lea  marchandisea  aeules,  age  Io«."  Emerigon,  chap.  xiL  sect.  3d. 
etioat  doiumagequi  leur  arrive  en  par-  vol.  i.  p.  1565,  ed.  1827.  Mr.  Beneck6 
ticalier,  autrement  qae  pour  le  aalut  com-  defends  the  use  of  the  term,  as  more  spe- 
■mn.  Boulay-Patjr,  Coniade  Droit  Com-  oific  and  ezpreasive  than  **  partial  loea.** 
menaalMar.  voLiv.p.481,ed.l834.  Code  Pr.  of  Indem.  429. 
de  Commetoe,  ait.  403.  BeneckA,  Pr.  of 
iBdcm.  p.  169, 166.   2PhiUipaooIns.  102. 
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Ghraerai  doo-     the  property  insured  ;  2nd.  to  the  sum  which  the  underwriter 
uiar  average!^    by  the  policy  has  agreed  to  insure  on  such  property. 

Whatever  percentage  this  deterioration  may  amount  to  on 
the  value  which  the  property  would  otherwise  have  sold  for, 
that  same  percentage  the  underwriter  is  bound  to  pay  to  the 
assured,  upon  the  sum  for  which,  by  the  policy,  he  has  agreed 
to  stand  insurer. 

For  instance,  if  goods  which  have  been  insured  for  5002. 
would  have  realized  in  the  market  to  which  they  were  being 
sent  1500/.,  but  for  the  occurrence  of  a  particular  average 
loss,  which  prevents  them  from  selling  them  for  more  than 
1200/.,  it  is  plain  that  these  goods  have  been  deteriorated  to 
the  extent  of  300/.,  or  one-fiflh  of  the  value  they  would 
otherwise  have  realized :  the  underwriter  in  such  case,  is  not 
bound  to  repay  the  assured  300/.,  or  the  whole  amount  of  the 
actual  loss  sustained,  but  only  100/.,  or  a  fifth  part  of  the  sum 
for  which  the  goods  were  insured ;  that  is,  he  is  bound  to  pay 
the  assured  the  same  proportion  of  the  sum  insured,  as  the 
damage  may  have  deducted  from  the  value  they  would 
otherwise  have  realized,  (c) 
Whentbeterms      The  losses  which  form  the  subject  of  this  chapter  are  fre- 
a^^riiSiiap  quently,  when  the  extent  of  damage  done  to  the  merchanfspro' 
2^Jjy^Jj?^    perti/  is  chiefly  regarded^  called  partial  losses^  to  distinguish 
nreiybeem.      them  from  total  losses,  which  involve  not  the  partial  deterio- 
ration of  the  subject  insured,  but  its  entire  destruction. 

When  the  mode  of  their  adjustment  is  chiefly  regarded^  they 
are  called  particular  average^  to  distinguish  them  from  general 
average  losses,  in  order  to  get  rid  of  all  notion  of  contribution, 
and  to  show  that  the  particular  owner,  or  his  underwriter,  }p 
alone  liable  for  the  loss,  (d) 
955  4  '^  The  latter  term  is  also  more  appropriately  applied  to  all 

those  losses  which  arise  out  of  disbursements  for  the  bepefit 
of  a  particular  interest. 
On  the  employ.      In  practice,  the  term  average  losses^  without  any  addition, 

meat  and  meaa-   -r  .1  ijaj*^iii  i.*i-* 

ing  of  the  term  IS  frequently  employed  to  designate  all  losses  which,  m 

aomigtiouei.    jggpect  to  their  extent,  are  less  than  total,  and,  in  respect  to 

their  cause  and  mode  of  compensation,  are  distinct  from 


(e)  The  word  ofotragt  denotes  both  the    iiuuired^vfhUihih*  ufuhnoriUr  paifs  oi 
damage  done  to  the  merehant^a  property ,    indemnity  far  eueh  damage* 
9Xid  oiao  the  proportion  rf  the  eum  or  value       (J)  EmerigtNi,  chap.  zii.  seoL  38,  toL 

i.  p.  S6S,  ed.  18S7. 
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general  averaffe ;  it  is  in  this  sense  that  the  word  average  is  G«nena  doo- 
o-ed,  as  we  have  already  seen,  in  the  common  memorandum.  "S^f.^ 
Although  the  use  of  the  word  is^  primd  fade^  objectionable, 
as  tending  to  create  confusion,  yet  its  meaning  is  now  so  well 
fixed  by  usage  as  to  leave  no  possibility  of  misapprehension 
on  the  part  of  practical  men,  and  it  has  become  so  completely 
naturalized  in  our  legal  language,  that  an  attempt  to  substi- 
tute any  other  expression  might  produce  the  very  embwrrass- 
ment  it  was  designed  to  remove.    With  regard  to  the  ety- 
mology  of  a  word  which  has  baffled  the  research  and  ingenu- 
ity of  Emerigon  and  Beneck^  («),  would  be  mere  laborious 
trifling  to  offer  any  conjecture  :  it  appears  in  the  French  lan- 
guage, from  which,  no  doubt,  it  was  adopted  into  our  own, 
to  bear  familiarly  the  meaning  which  appears  to  be  its  correct 
mercantile  import  in  this  country,  viz.  damage  done  to  ship 
or  cargo  by  sea  perils,  or,  as  it  is  laid  down  by  the  highest 
authority  amongst  our  practical  writers  on  this  subject,  when 
applied  to  perishable  articles,  it  means  deterioration  or  loss 
^'byihe  effeds  of  sea  water:'  (/) 


Sect.  II.    What  Losses  are  adjusted  as  a  particular  Average 

on  Ship  J  Chads  f  and  Freight. 

As  far  as  relates  to  the  cause  of  loss  we  have  already  in*  lomcs  adinsted 
▼estigated  the  principles  and  collected  the  examples  of  par-  J1JJ^° 
ticular  average  losses  in  treating  of  those  risks  and  losses  whatioBMsuS 
which  are  covered  by  the  policy  :  on  this  part  of  the  subject  P*''*^"*Jj^®" 
^  will  be  only  necessary  to  say,  that  all  damage  sustained  at       «  ggg 
sea  by  ship  and  cargo,  which  does  not  involve  their  total 
destruction  or  privation,  whether  actual  or  constructive,  gives 
the  assured  a  claim  against  his  underwriters,  subject  to  the 
conditions  and  limitations  by  which  the  responsibility  of  the 
underwriter  is  modified  and  controlled.    Of  these  conditions 
the  principal  are :  —  That  the  damage  which  is  the  subject 
of  the  claim  must  appear  to  have  been  proximately  caused  by 
the  perils  insured  against  —  That  it  must  not  have  arisen 
either  from  the  ordinary  wear  and  tear  of  the  voyage,  or  from 

(«)  EmerigoB,  <4Mip.  xii.  Mot  99,  f  41.       (/)  Si«v«m  on  Average  SS3-237, 0th. 
VOL  L  p.  036,  ed.  18S7.    Beneck^i  Pr.  of  ed.    See  especially  his  report  of  the  oaee, 
l<r7,«Ml430i  of  Hedbocy  «r.  Peanoii, p. 887,  (ooleL) 
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Loaaes  a4ji»ied  the  inherent  vice  and  defect  of  the  subject  insured — That  it 
aveiiige.  must  not  have  been  directly  brought  about  by  the  negligence 

or  misconduct  of  the  assured  and  his  agents.  When  the 
foundation  of  the  claim  against  the  underwriter  consists  in 
expenditures  incurred  in  the  course  of  the  voyage,  it  must 
appear  that  these  expenditures  were  -—  1.  necessary ;  2.  extra- 
ordinary (that  is,  necessitated  by  some  casualty^  not  by  the 
mere  common  occurrences  of  an  average  voyage) ;  3.  incurred 
for  the  benefit  of  the  ship  alone,  or  the  cargo  alone. 

It  would,  therefore,  be  merely  to  repeat  what  has  been 
elsewhere  stated,  if  we  attempted  in  this  place  to  enumerate 
all  the  cases  that  give  a  claim  for  particular  average  loss  on 
the  different  subjects  of  insurance :  it  may  be  useful,  however, 
to  state  a  few  of  the  decided  points  as  to  what  does  or  does 
not  constitute  such  a  claim,  more  especially  with  regard  to 
expenditures  and  disbursements. 

Art.  1.    Particular  Average  Losses  on  Ship. 

Ezpenaet  of  §  355.  The  expenses  of  repairs  necessarily  incurred  in  a 

^^'  port  of  distress  are  a  particular  average  loss  on  sliip^  and 

always  adjusted  as  such,  as  we  shall  see  in  the  next  sec- 
P**^jJ]J^^    tion  (g)  ^ :  it  should  seem  also,  that  if  goods  have  been  neces- 
sarily sold  in  order  to  defray  such  repairs,  the  cost  of  replacing 
them,  at  the  price  they  would  have  fetched  at  the  port  of  des- 
tination, is  added  to  the  cost  of  the  repairs,  and  forms  part 
957  *      *o{  the  average  claimable  by  the  shipowner  for  the  under- 
writer on  ship,  (h) 
Wages  and  pro-      The  expense,  however,  of  wages  and  provisions  of  the 
i^einaad"d£-   crew  during  repairs (t ),  or  during  detention  by  embargo  or 
^*"**°"*  quarantine(j),  are  not  recoverable  by  the  shipowner  from  his 

(g)   Sect.  3,  wt  2.     AdjiuUnflOt  of  Sth  ed.    Eden  «.  Poole,  ibid.  107.    Late- 

Paiticular  Average  Loss  on  Ship.  ward  a.  Curling,  ibid.  288. 

(A)  Sect  3,  ait.  2.    Adjustment  of  Par-        (j)  RobeitMO  v.  Ewer,  1  T.  Rep. 

ticular  Average  Loss  on  Ship.  127. 

(i)  Fletcher  v.  Poole,  Park  on  Ins.  115, 


>  The  expenses  of  raising  a  vessel,  placing  her  in  a  condition  for  repair,  and  repai^ 
ing  her,  fall  under  the  denomination  of  particular  average.  Insurance  Co.  v.  Fita- 
hu^,  4B.  Munroe,  160.  See  Giles  «.  Eagle  Ins.  Co.  2  Metcalf,  140  {  Oifoka.  Coat 
moawealth  los.  Co.  21  Pick.  456. 
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underwriters  as  an  average  loss  in  this  country,  thoagh  they  P»ttjouiar  bv^ 
are  in  France  (k)  and  in  the  United  States.  (/)  "**'°°^'  ■ 

The  principle    of   these    cases  is    thus   stated  by    Mr. 
Beaecke : — ^*  The  owner  owes  the  services  of  his  crew  to  the 
freighter  and  to  the  ship  herself  during  the  wkole  voyage, 
and  consequently,  also,  daring  the  time  of  impairs  and  delefh' 
tson,  which  is  a  part  of  it,  and  he  cannot  call  upon  his  under- 
writer for  expenses  which  sfre  foreign  to  the  c<]rntract  of 
insurance.''  (m)  Expenses  caused  by  a  detention  of  the  cargOj  ^^^^j^JfSL  ^ 
in  consequence  of  a  mistake  in  the  ship's  RMnifest,  there  tentioii  d^cv- 
being  no  detention  of,  or  suit  against,  the  ship,  are  not  re-  ^ 
ooveraUe  against  the  underwriter  on  ship,  (n) 

Damages  aaseased  by  arbitrators  on  a  shipowner  m  his 
moiety  of  expenses  caused  by  cottision  doliot,  in  this  country, 
give  a  claim,  as  for  an  average  loss^  sgainst^  underwriters  on 
ship,  (o) 

Thus  much  with  regard  to  charges  and  eocpenses:  as  to 
what  losses  by  sea  damage  or  other  casualties  are  recoverable 
as  particular  average* against  the  underwriter  on  ship,  the 
reader  is  referred  to  the  chapters  which  treat  of  the  Risks 
covered  by  the  Policy  and  Losses  by  the  Perils  insured  against, 
especially  to  the  second  section  of  the  former  chapter,  which 
contains  an  attempt  to  point  out  what  losses  on  ship  are 
aneragty  and  what  wear  and  idar.  (p)  ^ 

(i)  Code  de  Coauneroe,  art.  403.  420^  aliter  in  U.  St  f  P«1en  «.  Wui^o, 

(i)  1  PhiUipn  OQ  los.  640  -  642,  vgL  n.  laa.  Conip.  3  Suaun^r  369. 

105'  197.     ^  Amt^  849, 890,  911.  >  (^)  Part  HI.  Cbiip.  I.  Sect.  3,  p.  756-- 

(fl»)  Beoecki,  Pr.  oT  lodem.  463.  760,  fm^t^     See  tko  generally  Chap. 

(«)  Bradford  v.  hewj,  2  C.  &  P^yM,  IL—  Go  Loaaee  by  tbe  Pttik  immtd 

137.    By.  de  Mood.  331.  egaiiHt ;  and  we  capeciaHy  the  wlwie 

(e)  l>B  Vans  V.  Salvadw,  4  Ad.  4  EU.  eebjeet  weU  treated  by  SleTena  on  Avei^ 

aye,  159-169,  fiih-cd. 


1  In  a  case  of  a  ahip^s  being  strained,  and  accordingly  weakeoed^  and  iojnred  in 
oaoeeqncnoe  of  aCranding,  Mr.  Justice  Baldwin  said, —  **  Invisible,  uncertain,  and 
ooaioelaral  damagca  are  never  the  sobject  c{  remoneration.  I  apprehend  the  injury 
is  not  the  sabjeet  of  adjustment  unless  it  be  capable  of  repair  hi  the  ordinary  couree 
."  Sage  V.  Middletown  Ins.  Co.  1  Conn.  239.  And  so  it  was  held  by  the 
Coort  of  Massachusetts,  that  underwriten  are  not  answerable  for  indefinite 
and  delerioretion,  which  cannot  be  repaired,  and  of  which  no  specific  esti- 
mate or  evidence  can  be  given.  Peele  v.  Suflblk  Ins.  Co.  7  Pick.  254;  Orrok  a. 
Coounoaweahh  Ins.  Co.  21  Pick.  456;  Sewall  e.  XT.  States  Ins.  Co.  11  Pick.  92. 
in  Ofiea  v.  Eagle  Ins.  C6. 2  Bfetcalf,  140^  tttere  was  a  claim  fo^  <*  damage  of  hog- 
and  scraia  **  ever  and  above  the  expense  of  repairs  and  other  usual  charges. 
Tbe  lacts  relating  to  this  clahn  wera,  that  the  insored  repaired  the  vessel  afier  the 
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9S8  *  *Art.  2.  Partieular  Average  Lastei  on  Goods. 

PuUouiar  av6-       ^  356*  What  eonstituies  an  av^erage  Umb  oo  goock,  by  rea- 

f*^^ ^  SOD  of  sea  damage  or  other  perik  insured  against,  has  already 

been  seen  in  the  two  cfaapteni  treating  of  the  Risks  ^covered 

by  the  Policy,  and  Losses  by  the  Perils  insured  against :  we 

will  here  confine  our  attention  to  oertmn  charges  which  have 

been  decided  not  to  give  a  claim  as  for  an  average  loss  against 

the  underwriters  on  the  goods. 

lioti  bv  having      It  is  a  fixed  principle  of  this  branch  of  oor  insurance  law, 

onaeiLdii^^ed  that  the  underwrU&T  on  goods  is  not  responsHbh^  under  the 

j^^^SlJI^"^    commonfonn  of  policy^  for  the  loss  ihs  merchasU  may  incur  by 

hamng  to  pay  the  same  freight  on  seordamaged  goods  arriving 

in  buUc  at  their  port  of  desUnaOonj  as  he  would  have  had  to 

pay  had  they  arrived  there  sound.    The  risk  of  loss  arising 


duiage,  to  tbe  extent  of  making  her  tetiyrorihf,  and  the  had  been  oonitantly  employed, 
and  had  performed  her  voyages  well,  and  was  insured  at  the  same  premium  and  at 
the  same  valnation  after,  as  she  was  belbie  she  received  the  damage.  But  the 
insured  had  a  survey  called,'  aAcr  she  was  thas  repaired,  to  estimate  the  damage, 
which  had  not  been  repaired.  And  it  was  prov^  that  the  whole  body  of  the  vessel 
was  ioj  ured  ;  that  some  of  the  timbers  were  liAed,  some  of  her  treoafls  started,  and 
that  the  injury  from  the  strain  or  hogging  coold  not  be  perfectly  repaired  except  by 
rebuilding  her ;  that  the  hogging  remained  aAer  the  repairs,  and  that  it  aflected  not  only 
the  beauty  but  also  the  strength  ul'  the  vessel,  and  the  damage  from  the  h<^gging  and 
strain  was  estimated  from  eight  hundred  to  one  thousand  dollars.  The  jury  Awnd  a 
verdict  for  eight  hundred  and  thirty-five  dollars.  The  question  before  the  whole 
court  was  on  the  allowance  of  this  item.  Putnam,  J.,  delivering  the  opinion  of  the 
court,  said ;  —  **  The  case  is  not  without  its  difficulties.  The  assured  cannot  be 
permitted  16  elaim  fbr  unseen  and  imagmary  damage ;  for  there  can  be  no  standard 
to  naeasure  the  correctness  of  the  estimate,  and  the  result  would  frequently  lie  an 
allowance  against  the  insurers  eommcDsuraie  with  the  wants  to  make  up  a  total  loss, 
wherewith  to  charge  the  uaderwriters.  But  ia  the  case  before  us,  in  oonseqnenoe  of 
the  damage  within  the  perils  of  the  policy,  some  of  the  timbers  have  been  llAed,  and  a 
vessel,  that  is  found  to  have  been  one  of  the  first  class,  is  leA,  aAer  her  repairs,  so  mis- 
shaped as  essentially  to  aflect  her  value.  There  is  no  room  for  mistake  about  the 
main  fact.  She  is  obviously  so  much  hogged  as  not  to  be  perfectly  repaired,  unless 
by  rebuilding  her.  She  has  been  made  seaworthy ;  but  it  is  in  evidence  that  she  is 
not  so  strong  as  she  would  be  if  she  were  as  straight  as  she  was  built  Now,  the 
insured  is  entitled  to  an  indemnity.  How  can  it  be  said  that  the  plaintifis  are  indem- 
nified, if  compensation  should  not  be  made  for  this  damage  ?  We  do  not  intend  to 
shake  the  doctrine,  which  we  have  reccgnized  touching  imaginary  or  theoretical 
strains.  It  may  be,  theoretically  speaking,  that  whenever  a  ship  takes  the  ground,  aU 
her  timbers,  from  the  keel  to  the  water-ways,  must,  of  necessity,  be  in  some  degree 
dttjoinled.  But  this  is  not  such  a  case.  Here  the  damage  is  actual,  visible,  and  tan- 
gible. And  if  this  vessel  should  hereafter  take  the  ground,  or  encounter  extraordinary 
seas,  it  is  not  to  be  expected  tliat  she  would  stand  the  shock  as  well  as  if  her  tamben 
had  not  been  lifted  and  di^inied."    The  claim  was  allowed. 
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from  this  o&xme  is  wholly^fofeign  to  ^ke  anderwriter  en  goods.  FaniieidBr  a^^- 
This  principle  was  acted  i^)on  by  Lord  Mansfield  in  tbe  '^^^'^ — 1 


leading  case  of  Baillie  t^  Moudigliani,  where  his  lordship  said, 

^*  As  between  tbe  owners  of  the  goods  and  the  anderwriters 

on  tbe  cargo,  the  latter  have  nothing  to  do  with  the  freight ; " 

and  he,  aeeordiagly,  in  that  -case,  held  that  the  merchant 

eoold  not  daim  as  an  average  from  the  underwriters  on 

gtNMb,  a  charge  for  pro  raid  freight  which  he  had  himself  m^S^^ '^ 

paid  to  the  shipownws  (after  capture  of  ehip  and  cargo  and 

subsequent  restitoticMi  of  the  proceeds  of  tbe  goods,)  in 

respect  of  that  part  of  the  voyage  performed  before  the 

eaptore.  (q)  ^ 

Where  tbe  ship  puts  into  a  port  of  distress  to  refit,  and  Frekht  on 

goo(b 


i-daroaged  goods,  having  been  necessarily  unloaded  in  order  nhridd  »  put 
to  enable  her  to  be  repaired,  are,  on  survey,  sold  there,  because  ^^'^'^^ 
it  is  found  that,  if  reloaded  and  sent  on,  they  woul«S  probably 
perish,  from  the  progressive  increase  of  decay,  before  arriving 
at  their  port  of  destination,  it  is  stated  by  Mr.  Stevens  that 
*tbe  full  freight  due  cm  these  goods  and  sacrificed  by  the  *  dS9 
shipowner  is,  in  practice,  settled  as  an  average  loss  by  the 
nnderwrit^rs  on  the  goodsy  because  the  sale  was  for  their 
benefit  (r) :  this,  of  course,  assumes  that  the  ship,  with  the 
reaidne  of  her  cargo,  ultimately  arrives  at  the  port  of  desti- 
nation, so  as  to  be  in  a  condition  to  have  earned  full  freight 
had  the  goods  been  sent  on :  if  she  do  not  do  so,  but  is 
either  lost  on  the  homeward  voyage,  or,  after  being  repaired, 
sails  on  another,  as  in  such  case  no  freight  would  in  any  event 
haive  been  at  all  earned,  it  should  seem  clear  that  no  liability 
in  reqpect  of  freight  conld  be  thrown  on  the  underwriters  on 
goods.  (5)  If  the  merchant,  or  bis  agent,  at  the  intermediate 
port,  by  acceptance  of  tbe  goods  there,  or  otherwise,  gives 

(f)  BdDie  «.  MoadiglmBi, 4»uk,  11«»  SUie^   Mr.  BeB6clB«,adniilitkd|MMlioe 

Sih  ed.    Abbott  oa  Sbinping^  443»  and  tobe«o»batdo«b»  UMtouMlM«<tflte 

44S^  in  notes  to  ath  Am.  ed.    See  abo  rale. 

per  Story  J.  at  cited  in  I  Phillipeon  Int.  (#)  Vlierboom  e.  Chapmin,  13  M.  4 

(r)  Stevene  on  Average,  81  -a63» 954| 


>  See  Caja  «.  Baltimore  Ina.  Co.  7  Craneb,  39B ;  Colnmbiaa  Ina.  Co.  «.  CatieO, 
12  Wheaton,  383;  S.  P.  Oibon  v.  Phil.  Ina.  Go.  1  Binney,  405;  Marine  Ina.  Co.  t. 
UniledIaa.Co.SMtt.lSi;  Amrayii  v.  Unfian  Ina.  Oo.  S  Bfamef^  437. 
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Pntieiilar  rnvQ* 

iag«  OB  foods. 


Extra  ohaiges 

of  transhipment 
where  goods 
sent  on  for  the 
benefit  of  the 
merchant. 


960* 


Loss  on  sale  of 
goods  to  repair 
sUp. 


the  obipowner  a  daim  lor  pro  raiA  freight^  tlie  amount  of  wdk 
freight  ougbi,  at  dl  eveoto,  to  be  deducted  frooa  the  amount 
to  be  paid  by  the  uodejwriter  on  gooda.  (t) 

Where,  in  each  oaaci  the  original  ehip  is  disabled,  and  the 
gooda,  instead  of  being  aold  on  the  spot,  are  forwarded  in  a 
aabetiluted  ship,  it  has  been  made  a  question,  supposing  tbe 
expense  of  sending  on  tbe  goods  in  the  aeeond  ship  exceeds 
tbe  freight  wbioh  would  have  been  payable  for  their  transport 
in  the  first  ship,  by  ^hom  i|he  extra  expenae  is  to  be  borae : 
the  role  io  France,  and  also,  as  it  seems,  in  the  United 
States,  iS|  1.  that  the  e|itra  freight  shall  be  borne  by  the 
merchant  whenever  it  is  far  his  benefit  that  the  goo/is  skauU  be 
so  forwurded  ;  and  2.  thai  the  charge  of  suok  increased  fineight 
is,  in  such  ease,  to  be  settled  as  an  average  loss  by  the  under^ 
writers  on  the  goods,  (a)  ^  Lord  Denman,  after  a  very  learn- 
ed examination  of  all  the  authorities  (in  the  easeof  SbiptoB  v* 
^Thornton,)  seems  to  acquiesce  in  tbe  first  of  these  positions, 
but  intimates  no  opinion  as  to  the  ehargeability  of  the  under- 
writers on  the  goods;  so  that  the  latter  point  must  still  be 
considered  an  open  one  in  our  jurisprudence,  (v) 

May  not  the  rule  be,  that  when  tbe  goods  are  clearly  sent 
op  for  the  benefit  of  the  merchant,  tbe  underwriter  on  goods 
would  be  liable ;  but  when  sent  for  the  purpose  of  earning 
freight,  then  the  charge  would  foil  on  the  underwriter  en 
freight  7 

Where  goods  are  necessarily  wAA  I^  the  master  in  a  port 
0i  distress  to  defray  the  expenses  of  repairing  the  ship,  tbe 
loss  sustained  from  the  sale  by  the  shipper  of  the  goods  may 
be  reoovered  by  him  against  the  owner  of  the  ship,  but 


{t)  In  the  sbsenee  of  any  aet,  or  ac- 
ceptance by  the  merchant  or  his  agent,  no 
IMgfat  at  all  will  be  dhie  on  such  sale,  even 
though  necessary;  the  neoessity  of  the 
case  does  not  constitute  the  master  an 
agent  of  the  sKipper  to  sett,  so  as  to  give 
tbe  owner  a  claim  to  freight,  VUeiboain 
9.  Chapman,  13  M.  &  Wels.  330. 

(ii)  For  the  French  law,  see  Emerigon, 


chap.  xii.  sect  M,  vol.  i.  p.  49S,  and  llie 
commentary  of  Boulay-Paty,  ibid.ecL  1827. 
For  the  Law  in  the  United  Stales,  see 
lPhilKpsoBlas.7Q2,703.  SKent'sComsiL 
(dth  ad.)  2ia,  note  a. 

(a)  See  the  judgment  of  Loid  Denoiaii 
in  Shiplon  v.  Thornton,  9  Ad.  &  EU.  SEBS- 


I  Sa#  ShiiiU  «.  QWq  ]jii.  Co.  i  B.  J|pnr(ii»  3»^  149. 


ov  parhculab  avskaob.  966 


cannot  be  chimed  as  an  average  lorn  from  the  nnderwriler  Panicttiair 

on  goods,  {w)  ^. — 

The   expenses   incideflt  to  the  sale  by   auction  of  sea-  ^^JJ^Jef^ 
damaged  goods  are,  as  we  shall  see  in  treating  of  adjustment, 
added  to  the  average  loss  payable  by  the  underwriters  oai 
goods,  (x) 


Art.  3.  Partial  Losses  and  Charges  on  Fmghty  Sfc. 

^  2Sn.  As  Mr.  Stevens  remarks,  the  word  "average"  is  T^^,,^ 
yerj  inapplicable  to  claims  for  partial  losses  on  freight,  which^  appiicabie  lo 
in  fact,  can  only  arise  from  one  cause,  viz.  a  total  loss  on  '^^ ' 
P^"^  9ffr^^  iy)  •'  ^c  ^^"^^  headed  this  article  accordingly. 

It  seems  in  this  country,  that  a  claim  in  respect  of  partial 
loss  on  freight  can  only  be  made  good  when  either,  1st,  only 
part  of  the  full  intended  cargo  out  of  which  the  freight  was 
expected  to  arise  was  on  board,  or  contracted  for  at  the  time 
of  loss  (z) ;  2nd,  when  some  separable  part  of  Ifae  whole 
cargo  shipped  is  washed  clean  out  of  the  packages  that  con- 
*tain  it,  or  goes  in  bulk  to  the  bottom  of  the  sea.  (a)  In  both  *  ggl 
these  cases  there  is  a  clear  total  loss  of  part,  or  partial  loss, 
of  freight,  which  must  be  adjusted  by  the  underwriter  in  the 
mode  hereafter  to  be  indicated. 

In  the  following  case  it  was  decided  that  a  justifiable  sale  Lo«  of  Ms^x 
by  the  master  of  part  of  the  cargo  at  an  intermediate  port,  hMiifiakrfy  mU 
whereby  the  freight  of  such  part  was  lost  to  the  shipowners,  t^^^<!f  ship. 
did  not  give  them  a  claim  against  the  underwriters  on  freight  ^^^  ^^ 
as  for  a  total  loss  of  part.  uoderwriteii«« 

A  ship,  the  freight  of  which  was  insured  for  a  voyage  Movdy  «u 
"  from  Kingston,   in  Jamaica,  to  Liverpool,"  sailed  from  Cr^. 
Kingston   vrith   a  full   cargo   of  cotton,  oof&e,  and  other  ®^*Ryi*w. 
colonial  produce  :  but  soon  afterwards,  from  the  starting  of  a 
plank  in  violent  weather,  was  forced  to  put  back,  and,  for  the 

(w)  PkyweO  V.  Ondgwm,  d  li.  dc  ScL  (y)  Stevens  oo  Avenge,  174.   Biookal- 

431.    Sen|U]r  v.  Hobww,  2  B.  di  Cr.  7.  buk  «.  Si^rae,  1  Moo.  ft  Bob.  IQS. 

3  Dowl.  Sl  Ryl.  198.    S.  C.  4  Binsb.  131.  (s)  Forfaee  v.  ABpinall,  13  EaM,  323. 

13  Moora,  474.  FViriMB  v.  Oowie,  1  Cainpl>.  920. 

{s)  Foa,  973.  (a)  Stevenf  od  ATenge  174, 


>  aoe  Qilet  V.  Eagle  IM.  Os.  a  Memd^  140. 
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FMtfal  km,       pforpotes  of  repair,  to  unload  the  wfaofe  of  her  cargo.     Afier 
fieight  the  ship  was  repaired,  and  about  proceeding  on  her  Tpyage 

"  again,  it  was  found  that  part  of  th9 cargo  had  been  so  wetted 
hj  sea  water,  in  consequence  of  the  starting  of  the  plank, 
Ihat  it  couid  not  be  reshipped  without  danger,  from  ignition, 
to  the  ship  and  rest  of  the  cargo,  except  after  a  prooeas  of 
washing  with  fresh  water  and  drying  in  the  sun,  which  would 
have  detained  the  vessel  six  weeks,  and  been  attended  with 
expense  equal  to  the  freight.  Under  these  circumstances, 
the  master,  acting  as  a  prudent  man  would  if  uninsured, 
sold  the  flamaged  goods,  unik  ike  approval  of  tke  shippers 
(who,  however,  refused  to  interfere)  ;  and,  finding  he  could 
not  obtain  other  goods  to  complete  his  cargo  in  reasonable 
time,  and  t>eing  pressed  by  the  shippers  of  the  rest  to  proceed, 
he  sailed  for  Liverpool  with  the  net  proceeds  of  the  damaged 
goods,  which  he  paid  over  to  the  parlies  interested,  without 
retaining  freight :  the  shipowner  claimed  from  the  under- 
writers a  total  loss  on  the  freight  of  the  part  of  the  goods  so 
sold.  The  Court  of  King's  Bench  held  that  the  underwriter 
on  freight  was  not  liable  to  this  claim,  chiefly  upon  the  ground 
of  the  mischief  that  might  arise  if,  by  a  contrary  decision, 
962  *  ti^y  "f^ei^  to  hold  out  a  temptation  to  ^roasters  to  sail  away 
under  circumstances  like  these,  instead  of  stopping  until  the 
goods  could  be  reshipped.  (6)  ^ 
liMwhera  Where  only  freight  pro  rati  is  earned,  the  loss  on  freight 

fra^B^Mmed.    ui  the  United  States  is  adjusted  as  a  salvage  loss^  i.  e.  the 
underwriter  pays  the  whole  amount  of  the  insurance,  deduct- 
ing the  pro  raiA  freight,  {c)  ^    And  the  practice  in  England 
would  appear  to  be  the  same. 
E^pesKsof  When  a  ship  has  put  into  a  port  of  distress  for  repairo,  and 

i^^^^g'^M^  to  that  end  the  cargo  is  obliged  to  be  unloaded,  the  charges 
i^  of  unshipping  and  reshipping  the  cargo  will  generally  fall 

(6)  Moitly  9.  Jones,  4  B.  &  Cr.  394.  of  the  particular  caae.    1  Phillips  on  Ins. 

6D.  ftRyl.  479.    The  gitiaBd  of  decision  706. 

assumed  by  Lord  Teaterden  seems  hardly  (c)  t  Coolidge  v,  Gloncester,  Mere. 

satisActory,  as  Mr.  Philtips  has  pointed  Ins.  Comp.  15  Maasachussetts  Rep.  345. 

out,  when  apptied  to  the  efaomnstanoea  2  PhilUpe  on  Ins.  S06-21O. 


>  See  M»Gaw  v.  Ocean  Ins.  Co.  23  Pick.  405;  Jordan  a.  Warren  Ins.  Co.  1  Stoiy, 
C.  C.  342 ;  Oriswuld  «.  N.  York  Ina.  Co.  3  John.  321 ;  Cenler  v.  Amer.  Ina.  Co. 
7  Cowen,  564 ;  S.  C.  4  WendeU,  45. 

*  See  caiea  cited  in  nen  HOie,  abofiB. 
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upoD  the  anderwriter  on  freight,  (d)    So^  where  a  ship  was  Partial  km, 
I,  and  her  homeward  cargo  unloaded,  under  embargo  freight 


of  the  foreign  government  in  whose  port  she  was  preparing 
lot  her  homeward  voyage,  it  was  held  that  the  expenses  of 
resliippiiig  this  cargo,  after  the  embai^o  was  taken  off^ 
whereby  she  was  ultimately  enabled  to  eara  iraght,  ought  to 
be  deducted  from  'the  freight  paid  over  to  the  underwriters 
aiW  the  adjustment  of  a  total  loss*  {e)  The  charges  of  wages  ^So^danj«^ 
and  provisions,  however^  incident  to  such  detention,  or  to  a  ^«^<^^<«- 
delay  for  repairs,  seem  to  be  no  more  chargeable  on  the  un- 
derwriter on  freight  than  on  the  underwriter  on  ship,  and  for 
the  same  reason.  (/) 

It  has  been  decided  in  this  country,  that  if  a  ship  ulti- 
naately  earn  freight,  though  not  that  intended  for  her,  the 
expenses  of  a  delay  or  detention  in  the  course  of  the  voyage, 
by  reason  of  some  of  the  perils  insured  against,  as  for  repairs, 
by  being  icebound,  &c.,  do  not  constitute  a  claim  for  an 
average  loss  against  the  underwriters  on  freight  {g) :  but  the 
^expenses  of  putting  such  substituted  cargo  on  board  at  a  port  *963 
of  distress,  are  to  be  deducted  from  the  freight  paid  over  as 
salvage  to  the  underwriters  who  have  adjusted  as  for  a  total 
loss.  (A) 

Where  the  original  ship  is  lost  or  disabled,  and  the  goods  Extra  cbargM 
are  sent  on  by  the  master  in  a  substituted  ship,  for  the  benefit  sbipment  of 
of  the  intmer  of  the  goodSj  the  extra  expenses  of  transship-  SngSaT^ii 
nent,  beyond  the  cost  of  the  original  freight,  may  perhaps  be  <^^^«^« 
thrown  on  the  underwriters  on  the  goods  ;^  if,  however,  they 
were  sent  on  for  the  sole  purpose  of  earning  freight^  these 
expenses  should  be  borne  by  the  underwriter  on  freight.  {%) 

(i<)  Stevant  qo  Avomge,  33,  and  173,  law  bUiaaame  in  the  United  aiatea.  See 

Ahed.  the  casea  cited,  3  PhiUipa  on  loa.  313, 

(«)  Sharp  e.  GHadaloae,?  BBM,9d:  fai  3I&    See  alio  Everth  v.  Smith,  8  M.  & 

thia  caae,  however,  tfaera  had  been  an  Bel.  378. 

■bandonment.  {g)  Brockdbank  a.  Sugrae,  1  Mod.  ft 

if)  Tlie  oontraiy  was  aappoaed  to  Rob.  103.    See  S.  P.  aa  to  salvage,  loss 

have  been  intioiated  by  Mr.  J.  Buller  in  of  (leight,  Eveilh  v.  Smith,  3  Bl  dc  Set. 

Bden  «.  Ptoole,  aa  reported  by  Parte  on  27S. 

Ina. ;  but  the  report  was  found  incorrect  (A)   Barclay  v.  Stiriiag,  5  Maule  Sk 

by  Mr.  Bast,  as  stated  by  him  in  a  note  to  Sel.  6. 

Sbarp  V.  GHadbtoae,  7  Bast,  p.  89.    The  (<)  hasutt^  Pr.  of  Indem.  446,  449. 


1  See  3  Kent,  (.Ith  ed.)  338;  Mumford  a.  Commercial  Ins.  Co.  5  John.  303; 
Scaile  9.  Soovel,  4  John.  Ch.  318 ;  Dodge  v.  Marine  Ina.  Co.  17  Maas.  471. 
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Partial  km,  Mr.  Phillips  mentions  an  instance  in  which  the  expense  ef 

iWsigbt.  transporting  the  goods  in  such  case  by  land  was  settled  in 

Boston  as  an  average  loss  by  the  underwriters  on  freight,  {j)  ^ 
Partial  lots  on  With  regard  to  profits,  it  has  been  held  in  the  United 
States,  that,  when  the  goods,  out  of  which  the  profits  are  to 
arise,  arrive  sea-damaged,  or  a  part  of  them  are  totally  lost, 
this  is  pro  ianto  a  partial  loss  on  the  profijs,  and  to  be  ad- 
justed accordingly  {k)  ;  and  the  same  has  been  there  held 
where  part  of  the  goods  have  been  necessarily  sold.  CO 


Sec.  III.  Of  the  adjvstmeni  of  Particular  Average* 

Art.  1.  Adjustment  of  PartictUar  Aver€Lge  Loss  on  Goods. 

Adjastmentof        §358.  The  true  method  of  ascertaining  the  amount  which 

SSe  OT*goodr    the  underwriter  ought  to  pay,  in  order  to  indemnify  the  as- 

Principiea  oa     sured  for  a  particular  average  loss  on   goods  arriving  sea- 

me^iofaierage  damaged,  depends  mainly  upon  the  following  elementary 

^ on  goods     ^principle  of  insurance  law;  viz.   JTuU  the  value  upon  which 

954*       the  premivm  is  paid  iSj  as  between  the  assured  and  the  under^ 

writer^  the  sole  value  to  be  regarded  in  estimating  the  amouni 

of  the  underwriter's  liability :  he  pays  no  loss  upon  thai  for 

which  he  receives  no  premium,  {m) 

Now,  in  9l  policy  on  goodsy  unless  otherwise  stipulated,  this 
value  is  either,  in  an  open  policy  their  prime  cost  (L  e.  their 
invoice  price  at  the  port  of  loading,)  together  with  all  ex- 
penses till  put  on  board,  including  premium  and  costs  of 
* 

Stevens  on  Average,  175.    «Hh  ed.    So  {m)  In  order  to  avoid  all  misoonoep- 

determined  io  the  Untied  States,  in  f  Sal-  tion,  let  it  be  remembered  that  each  mjt- 

tus  V.  Ocean  Ins.  Cdmp.  12  John.  Rep.  arau  underwriter  pofe  only  upon  dk 

WJ.     t  Schiefielin  v.  Ntw   York   Ins.  aetual  turn  6y  kirn  euheeribed.    Thus,  if 

Comp.  9  ibid.  21.    2  Phillips  on  Ins.  five  underwriters  have  each  subscribed  a 

20S.  20(M.  policy  on  goods  valued  at  100(W.  and 

{j )  2  Phillips  on  Ins.  211.  the  goods  arrive  damaged  one-fourth,  each 

(k)  t  Loomis  V.  Shaw,  2  John.  Cases,  underwriter  will  have  to  pay  dO£.  as  his 

36.     <{  See  3  Kent,  (5th  ed.)  337,  in  note,  quota  to  make  good  this  loaa,  i,  a.  one- 

Patapsoo  Ins.  Co.  v.  Coulter,  3  Patera  fourth  of  200/. :  the  five  underwriters  will 

(8.  C.)  222.  >>  pay  ooUectively  250/.  or  one-lburth  ef 

(/)  t  Wain  V.  Thompson,  9  Serg.  &  1000/1  the  amount  of  the  whole  valoatien. 

Bawle  Bep.  115. 


>  See  Bryant «.  CommoDwealth  Ins.  Go.  6  Pick.  131. 
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insnraoee  (n),  or  else,  in  a  valued  policy,  tbe  value  expressed  Adjqvtment  of 
in  the  policy :  benee  the  sole  basis  upon  which  a  particular  rage  on  goods. 
average  loes  on  goods  can  be  adjusted  is,  as  regards  the 
iMderwriler,  either  their  prime  coti  en  boards  or  their  valtie  iM 
Ike  poliei^.  (o) 

We  have  already  proved  elsewhere,  that  in  valued  policies  Valuation  in 
the  valuation  in  the  policy  is  the  sole  standard  of  the  under-  the  sole  basis 
writer's  liability  in  all  cases  of  particular  average  loss,  except  avenge  km. 
where  it  is  fraudulent  or  grossly  excessive  (p),  or  where  only 
part  of  the  full  intended  cargo  to  which  alone  the  valuation 
WM  meant  to  apply  has  been  shipped  on  board  at  the  time  of 

From  ttts  principle  it  follows,  that  the  amount  which  the  Amount  of  lots 

^  '  payable  by  un- 

taiderwrtier  has  to  pay^  in  respect  of  a  particular  average  loss  derwnter  ought 
OH  seordamaged  goods j  cannot  at  all  depend  upon  the  higher  with  thcTme 
or  lower  market-price  which  such  goods  may  fetch  in  their  port  J^rirets  af  ^ 
of  desUnalion  or  arrivoL  vot  of  anivai. 

For  this  market-price  at  the  port  (tf  destination  is  a  very  dif- 
•fareot  thing  from  their  prime  cost  on  board  at  the  port  of  *965 
loadings  or  (it  may  be)  from  their  value  in  the  policy, — the 
aoie  basis,  as  we  have  just  seen,  on  which  the  loss  is  to  be 
adjusled  as  regards  the  underwriter.  The  market-price  of 
goods  at  their  port  of  arrival  is  the  price  at  which  tbe  mer- 
chant can  afford  to  sell  them  there  to  a  consumer,  after  pay- 
ing freight  and  all  charges,  and  either  realizing  a  profit  or 
aabmitting  to  a  loss ;  this  price  therefore  is  composed  of 
three  constituent  parts,  1.  Prime  cost  on  board ;  2.  Freight 
duty  and  landing  charges ;  3.  Profit  in  a  gaining,  or  loss  in  a 
losing,  market,  (r) 

(»)  Taite  v.  Royal  Ezch.  Asa.  Comp.  v.  Newbaryport  Ins.  Co.  9  Mass.  496.  ^ 

Pwfc,  324, 22S.  Stb  ed.    Usbsr  9.  Nofale»  (o)  Usher  9.    NoUe,  12  £ast,   630. 

12  East,  639.    Waldron  9.   Coombe,  3  Taite  «.  Boyal  Excb.  Ass.  Comp.  Park, 

Taant.  162.     \  Cox  9.  Charleston  Fire  224,  225.  8th  ed.  MarBball,  232.    Stevens 

&  Marine  loa.  Co.  3  Rioh<  33L    las.  Co.  on  Average,  178.    fith  ed.    Benecki,  Pr. 

9.  Bland,  9  Dana,  143.    Bailey  9.  S.  Gar.  of  Indam.  12-  14. 

Ins.  Co.  3  Brevard,  354.     Le  Roy  9.  {p)  See  Chapter  on  Valuation,  Part  I. 

United  Ins.  Co.  7  John.  343.    Gahn  9.  Chap.  XL  anu, 

BhMMne,  1  Jolm.  Cas.  129.    Mintani  9.  (j)  Forbes  9.  Aspinall,   13  East,  323. 

Coluoibiaa  Ins.  Co.  19  John.  75.    Ogvlen  Riekman  9.  Carstairs,  5  B.  de  Ad.  657. 

9.  Colnmbian   Ins.  Ca  19  John.  273.  (r)  Beneck4,  Pr.  of  Indem.3b    Stevens 

Goods  laden  at  a  foreign  port  should  be  on  Average,  85. 5th  ed. 
Tallied  at  iMrisvQioaprMMlkMe.  GMBa 
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Adjustment  of 
particular  ave- 
rage qd  goods. 


Principle  of  in- 
dcmnity  in  case 
of  sea-damaged 
goods. 


Distinetioa  be- 
tween the  ac- 
tual amount  of 
de|Nreciation 
and  ibe  conse- 
quent amount 
of  iodomnity. 
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Mode  of  ascer- 
taining the  ex- 
tent of  depre- 
ciation on  goods 
arriving  sea- 
damaged. 

Sound  and 
damaged  sales. 


Now,  it  is  the  first  of  these  alone,  t.  e.  prime  costj  or  value 
in  the  policy,  with  which  the  underwriter  on  goods  is  cod- 
derned :  he  has  not  insured  against  loss  by  freight,  &c. ;  be 
has  not  insored  against  loss  of  expected  profit.  In  the  lan- 
guage of  Lord  Mansfield,  he  only  **  engages,  so  far  as  the 
prime  cost  or  value  in  the  policy,  that  ike  thing  shall  come 
safe :  —  he  has  no  concern  with  any  profit  or  loss  which  may 
arise  to  the  merchant  from  the  goods :  he  has  no  concern 
with  any  subsequent  value."  {$) 

The  principle,  in  fact,  of  indemnity,  as  practically  adopted 
in  this  country,  is,  as  we  have  already  seen,  that  the  underwru 
teron  goods  does  not  engage  to  put  the  merchant  in  the  same 
condition  he  would  have  been  in  had  his  goods  arrived  safely 
at  the  port  of  destination^  but  solely  to  put  htm^  in  regard  to 
such  goods^  in  the  situation  in  which  he  was  at  the  beginning 
of  the  risk,  (t)  ^ 

There  is,  therefore,  an  important  distinction  running 
through  the  whole  of  this  branch  of  insurance  law ;  viz.  that 
the  extent  of  loss  the  assured  on  goods  sustains  by  the  sea- 
damage  is  one  things  the  amount  which  the  underwriter  has  to 
pay  in  respect  thereof  is  quite  another :  accordingly,  when 
goods  arrive  sea-damaged,  two  points  are  to  be  ascertained; 
firsty  the  extent  of  depreciation  in  value  which  the  ^gooda  have 
suffered ;  secondly,  the  anaount  which  the  underwriter  ought 
to  pay  in  respect  thereof. 

The  first  point  is  ascertained  by  simply  comparing  the 
price  for  which  the  goods  would  have  sold  in  the  market,  had 
they  arrived  there  sound,  with  the  price  for  which  they  acta- 
ally  do  sell,  arriving  there  damaged. 

Generally  speaking,  in  practice,  the  damaged  goods  are 
actually  sold  by  public  auction,  and  the  amount  they  realize 
is  called  the  proceeds  of  the  damaged  sales  ;  the  value  which 
they  would  have  sold  for,  if  sound,  is  estimated  by  supposing 
them  to  be  sold  at  the  current  price  for  sound  articles  of  the 
same  kind  in  the  same  market,  and  the  amount  supposed  to 


(#)   Lewis  «.  Kucker,  2  Burr.  1170.        «)  See  Pait  L  Chap.  XL  oa  Valw- 
Slevena  on  AveragCi  119.  «Sth  ed.  tion. 


>  See  3  Kent,  (5th  ed.)  339;  Bradlie  v.  MaryUmd  Ins.  Co.  19  Peien,  37& 
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be  realized  by  iheee  pro  formA  sales  is  called  the  proceeds  of  Adjastmem  of 

^-  «       .        /    \  particular  ave- 

ike  sound  sales,  (ti)  nge  on  good?. 

The  difference,  then,  between   the  market-price  of  the 

sound  and  the  market  price  of  the  damaged  goods,  or,  in 

technical  language,  between  the  sotmd  and  damaged  salesy 

gives  the  direct  anuhmt  of  the  merchanfs  Jpss. 

But  this  cannot  be  the  amount  the  underwriter  has  to  Mode  of  ascer- 
tain mg  the  pro- 
pay  :  for,  first,  it  would  make  the  market-price  of  the  goods  portiooate 

at  the  port  of  destination  the  basis  of  the  underwriter's  liabil-  demnUy  oay- 
ity,  when,  as  we  have  just  seen,  the  only  true  basis  of  such  ^Qderwiit^. 
liability  is  their  prime  cost  at  the  port  of  loading  ;  secondly, 
it  would  involve  the  underwriter  in  the  rise  and  fall  of  the  mar- 
kets with  which,  as  we  have  also  seen,  he  has  no  concern ; 
that  is,  for  the  same  amount  of  sea-damage  he  would  have  to 
pay  more  when  the  goods  come  to  a  gainings  and  less  when 
they  come  to  a  losings  market  (v) ;  while  the  desideratum  is, 
to  obtain  some   uniform  measure,  or  standard  of  value,  by 
*which  the  amount  the  underwriter  has  to  pay,  in  respect  of      *  967 
a  particular  loss  on  damaged  goods,  shall  be  always  the  same 
when  the  proportional  extent  of  damage  is  the  same,  {w) 

The  object,  then,  in  comparing  the  proceeds  of  the  sound  ^^|^,jJiS 
and  damaged  sales  for  the  purposes  of  indemnity  under  the  percentage,  or 
policy,  is  not  to  ascertain  the  direct  amount  of  .the  merchant's  Sep^iatk>D,  is 
loss,  but  its  relative  amount — the  proportion,  that  is,  which  sumlnsuredrin 
it  bears  to  the  price  at  which  the  goods  would  have  sold  if  2iIrwbai*Sr 
sound ;  the  question  being,  not  whether  the  depreciation  underwriter  has 
amounts  to  any  given  fixed  sum^  but  whether  it  amounts  to 

(«)  BeneckA,  Pr.  of  Indem.  435.    file-  aged  sales  (».  «.  oierchant's  loss)  £125 

vcssoo  Avenge,  83- 85.  5th  ed.  

(v)  This  will  be  obvious  from  the  fol-  Tbe  underwriter  on  a  Iceing  markel 

lowing  example.     Take   tbe   following  would,  on  this  principle,  jwy  125f. 

data.  Take  next, 

Let  the  prime  oast  of  tbe  goods  be  50(K.  (2.)  A  gaining  market. 

The  amount  of  toss  by  sea-damage  be  Goods,  if  sound,  would  have  sold 

half  the  sum  for  whkh  they  would  have  50  per  cent,  above  prime  oost  £750 

sold,  if  sound.    Tbe  profit  or  loss  be  half  Being  damaged,  did  sell  for  half  that 

the  prime  cost  sum 375 

Then  t»^»^  ~~~ 

TTTa  i-^--        -I--*  DMfefenoe  between  sound  and  dam- 

OMa.,  if  MaDdTwoald  have  »ld  lor  iged  ..k.  (merehmf.  lo»)         ^ 

halfprimecost       ...        £250 

Ifeu«<Un»«ed,  did  .eU  for  h.ir  that  ^  ""^*r!*'u~  !!  "T"*  "^ 

^^  .       .       .       .  125    ^w>uld  pay  375/.  though  the  amount  of 

_    deterioration  is  the  same  in  both  cases. 
Ditfereooo  between  atMnd  tad  dan^  («r)  Stevens  on  Averagei  119, 5lh  ed. 
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Adfiutment  of   one  half,  one  fourth,  or  one  tenth  of  the  sum  for  which  the 
rage  OD  go^    goods  would  have  sold  if  sound ;  whether,  in  a  word,  the 
commodity  is  one  half,  one  fourth,  or  one  tenth  the  worse  for 
the  8ea*damage  ;  when  this  is  ascertained,  the  liability  of  the 
underwriter  is  ascertained  also ;  for  he  pays  the  same  propor- 
tional part,  whether  «it  be  one  half,  one  fourth,  or  one  tenth 
of  the  prime  costj  or  vakte  in  the  policy. 
Rale  of  Lord         *' The  difference  between  the  sound  and  damaged  sales 
in  Usher  9.        affords  the  proportion  of  loss  in  any  given  case,  ».  e.  U  gives 
^  the  aliquot  peart  of  the  original  value  which  may  be  considered 

as  destroyed  by  the  perils  insured  against ;  when  this  is  ascer- 
tained, it  only  remains  to  apply  this  liquidated  proportion  of 
ike  loss  to  the  standard  by  which  the  value^  as  between  the 
assured  and  the  underwriter,  is  calculated,  (i.  e.  the  prime  cost 
or  value  in  the  policy,)  and  you  have  the  one  half,  the  one 
fourth,  or  the  one  tenth  of  the  loss  in  terms  of  money."  (x) 

Thus,  the  sum  which  the  underwriter  will  have  to  pay  will 
depend  solely  on  the  relative  extent  of  the  loss,  and  will  be 
968  *       ^he  same  whether  the  goods  arrive  at  a  gaining  or  a  losing 
market,  (y) 

In  shorty  thai  which  the  ensured  loses  by  the  depreciation  of 
his  goods  is  an  aliquot  part  of  the  market  value  for  whidi  they 
would  have  sold'had  they  arrived  sound  at  their  port  ofdesHnor 
tion  ;  that  which  the  underwriter  pays  in  respect  of  such  loss  is 
the  same  aliquot  part  of  their  prime  cost^  or  value  in  the  policy : 
thus,  if  the  damage  amounts  to  half  the  sound  value  of  the 
goods,  the  underwriter  pays  half  the  sum  he  has  agreed  to 

(x)  Per  Lord  Ellenboioagh  in  Usher  2501.  (the  proceeds  of  the  sound  sales) ; 

V.  Noble,  12  East,  647.  the  underwriter  pays  one  half,  or  50  per 

(y)  Take  the  same  data  as  in  note  v.  cent,  on  500/.   (the  prime  cost,)  ».  s.  he 

ft.  e.  let  the  prime  cost  be  500/. ;   tJie  pays  250/. 

depreciation,  half  the  value  of  the  sound  (2)  On  a  gaining  market, 

sales ;  the  profit  or  loss,  half  the  prime  Produce  of  sound  sales  (being  50  per 

cost  cent,  over  prime  cost)    -       •       £750 

Then,  Produce  of  damaged  sales  (being  half 

(1)  On  a  losing  market.  the  sound  value)      -       -       -       375 

Produce  of  sound  sales  (there  being  ^._  ,  ,       ,  .      

so  per  eeuLloMoa  prime  OM)     .E3S0  D'ffe'e""  bet^  «wnd  Mid  W 

Pniduceof  dunagednle.  (beu«l«lf  "ged  «J«.  («.  ..  meiohut'.  to.)  ^ 

the  sound  value)      -       -       •       125  But  37S;  is  oae-half,  or  90  per  cent  w 

Difference  between  sound  »d  dam-  '*»•  ^'^  P™~^  "'  "^  'T^  "ti") ' 

aged  sales  ({.  e.  merchant's  lo«.)  £125   ^"^^T.  ?"*  ""^""^  .**'  'Z 

'    cent,  on  500/.  (the  prime  ooet,)  ft.  e.  he 

But  125/.  is  one  half;  or50  per  cent,  on    pays  2BU.  as  befim. 
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insure ;  if  to  a  third,  then  be  pays  a  third  of  that  sum,  and  so  Adjustment  of 

,  .     r   I       t  •     .         ^   V       particular  ave- 

OD  m  exact  proportion  to  the  extent  of  the  deprecmtion.  (z)     mge  ou  goods. 
4  369.  Even  after  this  rule  <^  adjustment  was  established.  The  true  rule 

f  '  1111      •!  ft  ^  adiu«tmeiit 

it  waa  for  aooie  time  doubted  whether  the  amount  of  depre-  is  to  ascertain 

eiatioB  on  the  sea-damaged  goods  was  to  be  ascertained  by  ^^depre^uluoo, 

comparing  together  the  net  or  the  gross  produce  of  the  sound  uL  mw  m^ 

and  damaged  sales :  the  question  came  on  for  consideration  ^uce  of  the 

*^  _  souDcL  with  toe 

in  tbe  Court  of  King's  Bench,  when  it  was  established  by  grots  produce 
Mr.  J.  Lawreace,  in  one  of  the  ablest  judgments  ever  de-  ^U,  aod^ap^' 
livered  in  Westminster  Hall,  that  the  true  rule  of  adjustment  Sin^|Jtoi&'' 
ia,  thai  ike  percaUage^  or  aliquot  part^  which  the  underwrite  p"^'^^  p<^' 
hat  to  pay  of  tkeprime  cost  or  value  in  ihepolicy^  must  be  as'  poUcy. 
eertmned  by  comparing  the  gross  produce  of  the  sounds  unth  the  shedden, ' 
^gross  produce  of  the  damaged^  sales  (a)  ;  and  this  is  now  in-  ^  ^k^Q 
variably  aeted  on  in  practice  as  the  true  rule  of  adjustment.^ 

It  is  io  this  way  alone,  as  the  learned  judge  most  ably 
sbowa,  that  an  uniform  measure  or  standard  of  adjustment 
can  be  obtained,  the  result  of  which  will  be  the  same  whether 
tbe  roarfceta  rise  or  fall,  or  whether  the  charges  are  increased 
or  diminiriied.  {b) 

By  the  gross  produce  of  the  sales  is  meant  the  market  price  j^*^^^'  ^^ 
at  which  the  merobant,  after  paying  freight,  duty,  and  land-  re^t  rule  of 
iog  charges,  can  sell  the  goods  to  the  consumer  or  purchaser     ^ 
at  tbe  port  of  arrival     It  is  plain  that  a  comparison  of  the 
fail  market  price,  which  the  consumer  would  thus  give  for 
tbe  damaged  goods,  with  that  which  he  would  have  given  for 
ibe  same  goods  if  sound,  all  charges  being  in  both  cases  pre- 
viously paid  by  tbe  seller,  afibrds  the  exact  measure  of  their 
depreciation :  for  it  is  the  deteriorated  quality  of  the  goods 
which,  in  such  case,  alone  determines  the  difference  of  price : 
'Uhe  quality  of  the  goods,"  as  Mr,  J.  Lawrence  puts  it 

{x)  Lewis  9.  Elucker,  2  Burr.  11S7.  stooe  Case,**  ftom  the  nature  of  tbe  sub- 
Harry  V.  Rofil  ExBh.  Am.  Corop.  S  Boe.  jeet  nsared,  which  was  a  eargo  of  brim- 
It  Pull.  308.  Jofansuo  v.  Shedden,  2  stone  and  ahumao.  Stevens  on  Aver- 
Enal,asi.    Uaberv.  Noble,  12  East,  699.  age,  02.  dth  ed. 

(a)  Johnaon  v.  Shedden,  2  Ea«t,  S6i,  {i)  For  detailed  proeC;  tee  Slevena  on 

fenemlly  known  at  Lloyd's  as  tbe  **  Brim-  Average,  119.  «kfa  ed. 


1  SeeiftWfeooe  V.  N.  Toric  Ins.  Ca  3  John.  Cok  S17;  3  Kent,  (dthed.)  337. 
VOL.  n.  20 
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Adjastment  of    ^*  ean  alone  influence  faim  in  determining  what  he  shall 

particular  a ve>  '9  /  \ 

nge  on  goods.     P^Y-     \C) 

Adjiutuient  by  This  mode,  then,  gives  the  exact  measure  of  depreciation ; 
tbenetprooeeda  ^^  ^^  cleaT,  also,  that  the  comparison  of  the  net  proceeds  would 
vSwuilrun"  "^^  ^"'y  '®'^  *"  ^^^  respect,  but  would  also  involve  the 
derwriterintbe  underwriter  in  the  rise  and  fall  of  the  markets:  by  the  term 

RBe  and  fall  of  "^ 

the  mafketB.      net  proceeds  is  meant  the  gross  proceeds,  deducting  freighi 
duiy^  and  landing'  charges.     Now  with  regard  to  freight,  the 
most  important  of  these  deductions,  it  is  a  fixed  principle  of 
our  law  maritime,  that,  however  much  goods  may  be  dete- 
riorated in  value  by  sea  damage,  yet,  if  they  arrive  in  bulk^ 
the  same  freight  is  payable  on  them  as  though  they  had 
arrived  sound.     The  deduction  then  to  be  made  from  the 
The  same         CTOss  proceeds  of  the  sound  and  damaged  sales  in  respect 
Ue  on  goods      of  freight  would  be  an  invariable  quantity,  however  great 
^^^   *the  amount  of  damage  might  be,  and  whether  the  goods  came 
damaged.         ^^  ^  losing  or  a  gaining  market ;   but,  as  Mr.  J.  Lawrence 
'  says  in  the  celebrated  judgment  already  referred  to,  "  if  you 

take  equaL  quantities  from  two  unequal  quantities,  the 
smaller  such  unequal  quantities  are,  the  greater  will  be  the 
difference  between  their  remainders.''  Now,  as  the  pereeni- 
age  on  the  prime  cost  of  value  in  the  policy,  payable  by  the 
underwriter,  varies  directly  with  the  amount  of  this  difference, 
it  is  obvious  that  any  method  of  adjustment  which  makes 
such  amount  greater  or  less,  according  to  the  rise  or  fall  of 
the  markets,  must  involve  the  underwriter  in  the  consequences 
of  such  rise  and  fall.  The  method  of  adjustment  by  com- 
parison of  the  net  proceeds  of  the  sound  and  damaged  sales 
inevitably  leads  to  this  result,  and  therefore,  upon  the  prin- 
ciples already  stated,  is  rejected,  (d)   Another  consequence  of 

(«)  2  East,  563.  Deduct  freight  and  chaiges         100 

(d)  Take  the  same  data  as  in  the  two    _ _  ^  .     -  .  ,     ,  «. 

pnnedmg  nol«^  uul  let  the  ummat  of    NetP«»ee<l»<'«l««>»«ed»le.  _W 

ireight  payable  on  the  goods  be  in  all    Diffeienoe  (giviBg  the  anuiuBt  of 

100/.  damage)        ....       £175 


Then, 

(1)  On  a  loang  maiket  ^"*  l"^*'  is  70  per  cent,  on  25W.  (the 

Gioas  proceeds  of  sound  sales  £350  "**  proceeds  of  the  sound  sales)  .-.  the 

Deduct  freight  and  chaiges  -      100  underwriter  pays  70  per  cent  oa  500.  the 

prune  cost,  t. «.  390/. 

Net  proceeds  of  sound  sales             £250  (2)  On  a  gaining  maricet 

€ho6S  proceeds  of  damaged  sales  Qion  proceeds  of  sound 
(half  less)      -       -       *       £175 
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taking  the  net  produce  would  be,  that  the  underwriter  would  Ai^iiitiiMiit  of 
be  made  responsible  for  a  loss  not  arising  froQi  the  deteriora-  S!!)[eMi%)ods! 
tion  of  the  commodity  by  sea  damage,  but  from  having  to 
pay  equal  freight  duties  and  cburges  on  commodities  of  un- 
equal valuei  m.,  on  the  sound  and  damaged  goods. 

*Sut,  by  an  adjustment  founded  on  a  comparison  of  the     .  •O?! 
grou  proceeds  ot  the  soqnd  and  damaged  sales,  the  extent  of 
the  underwriter's  liability  will  be  always  the  /wme,  when  the 
amount  of  depreciation  is  the  same.     Thus,  let  it  be 

amed  that  the  gross  proceeds  of  goods  valued  at  500/.  in 
tlie  policy,  would,  if  they  had  come  to  a  losing  market  in  a 
aouod  state,  have  been  350/.,  and  if  to  a  gaining  market, 
6501. ;  let  it  be  further  assumed  that  the  depreciation  in  both 
cases  is  one  half  their  sound  value :  — • 

In  a  lofling    In  a  gaining 
market         market. 

Then,  gross  proceeds  of  sound  sales  £350         £850 

gross  proceeds  of  damaged  sales  .    175  3S5 

Difference,  giving  amount  of  damage  •     £175         £425 

In  both  these  cases,  the  amount  of  damage  being  half  the 
gross  proceeds  of  the  sound  sales,  the  underwriter  pays  half 
the  value  in  the  policy,  or  250/.  in  each  case,  irrespective 
entirely  of  all  fluctuation  in  the  markets. 

As  goods  sold  in  bond  are  sold  subject  to  the  duty  only,  Adjiutmentoa 
and  as  the  amount  of  duty  to  be  deducted  is  not  an  invariable  |^*^  "* 
charge,  but  varies  with  the  amount  of  the  damage,  it  is 
obvious  that  the  adjustment  of  a  particular  average  loss  on 
damaged  goods  sold  in  bond  may  be  made  upon  a  comparison 
either  of  the  net  or  gross  proceeds,  t.  e.  of  the  amount  of  the 
sales,  either  including  or  excluding  the  duty,  (e) 

When  an  integral  part  of  the  goods  insured  is  totally  los\, 

IMoct  freight  and  cliargea         100  But  429/.  it  :{6f  per  oenu  on  750^  (the 

^^ *■"■"  -,^.    net  proceeds  of  the  sound  aalea)  .•.  the 

|fetpwc«d»ofiottnd  aatai  *7W    underwriter  pajrs  XI  per  cent,  on  800/. 

^T!!?^!^"''^    #425  (theprimecort,)».#.28».6#.8^    That 

^V^  \rv.       '    '  ^2»  *■»  ^  ****  """^  amount  of  damage  the 

IMort  frnskt     .       .       .     JW  underwriter  pays  39M.  in  a  Icaing,  and 

Nel  proceed  of  dawwodaalea  8S5  283^  Q«.  Si.  in  a  gaining  maiket 

^  ^             (i)  For  detafled  proof  of  this,  see  Siev- 

(gMng  the  aamwt  ^„,  ^  Average,  137-147,  flth  ed.    Ba- 

I)   ...       -  £425  aeckA,  Pr.  of  Xndem.  430-434. 
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Adjustment  of  as,  6.  g".  wheire  one  case  dr  package  out  of  aeretal  oaaes  or 

rege^^wdk  packages  of  (he  same  descripHon  of  goods  is  burnt,  or  has  ail 

Adjustment  on  its  dootcnts  Washed  dean  out  of  it,  or  goes  in  bulk  to  the 

a^tmai  loes  of  jj^i^Qn^  ^f  ^\^  g^^  ^|jg  underwriters  wiH  have  to  pay  the  same 

proportion  of  the  Talue  in  the  pcdicy,  which  the  goods  lost 

bear  to  the  whole  goods  of  the  same  description  comprised 

972  *      in  the  valuation ;  in  other  words,  ^he  exact  amount  lost  most 

be  paid  for  at  its  value  in  the  policy.  (/) 

Adjustment  When  such  total  loss  of  part,  and  also  a  particolar  average 

where  there  is  i        *  *  o 

Ktotaixoa  of     lossy  both  occur  on  the  sante  interest,  as,  for  instance,  if  of 
^rticuUr\ve.^  twenty  hogsheads  of  sugar  ten  be  totally  washed  oat^  and 
wgeioesof       ^^  damaged  by  sea  water,  the  roost  correct  practice  is  to 
adjust  them  separately ;  but  this  is  not  absolutely  nec^easary, 
as,  whether  they  are  involved  together  or  separated,  the  result 
is  precisely  the  same,  {g) 
Adjustment  But  where  several  articles  are  insured  together  in  the  same 

nddiieient       policy,  and  each  suffers  «  particular  average  loss  by  sea 
^Z^^  damage,  the  loss  must  be  adjusted  separiiteiy  on  each,  even 
5J^]J2^*"       though  the  clause  "  to  pay  average  <m  each  species  as  if  s^Or 
rately  insured^^  be  not  inserted  in  the  policy :  for  otherwise, 
the  underwriter  would  be  involved  in  the  rise  and  fall  of  the 
markets,  except  in  the  very  improbable  case  when  the  state 
of  the  markets  at  the  port  of  arrival  is  alike  as  to  all  the 
articles,  i,  e,  when  all  the  articles,  bad  they  arrived  sound, 
would  have  realized  in  the  port  of  arrival  exactly  the  same 
percentage  of  profit  and  loss  upon  their  first  cost,  or  valu- 
ation in  the  policy.  (A)  ^ 
Sale  of  sound         When  out  of  wholc  packages  or  bales  of  manufactured 

and  damaged  ^  ^ 

goods  together  goods  Only  a  few  articles  or  pieces  in  each  arrive  sea-damaged, 
paitof^Mmaef  it  is  a  frequent  practice  to  sell  the  sound  and  damaged  goods 
bate  or  pack-      together  at  the  same  auction  :  the  practice  does  not  appear 

objectionable ;  but  it  must  be  carefully  borne  in  min.d^  that 
in  adjusting  the  average  on  such  a  sale  the  diminished  value 

(/)  Stevens  on  Average,  150. 4th  cd.  by  Mr.  Stevens ;  by  the  former  algebni- 

Beneckd,  Pr.  of  Indem.  150.  cally,  and  by  the  latter  arithmetically :  the 

{g)  Beneck6,Pr.  of  Indem.  439.    Stev-  proef,  however,  ill  its  detail,  is  too  kag 

ens  ^n  Avecage,  151, 152,  5th  ed.  who  for  insertion  here,  and  the  reader  is,  these- 

give  the  proof.  fore,  fefeh«d  to  Beoeck^  Pr.  of  Indsm. 

{h)  This  is  most  ingeniously  and  incon-  441  note  t,  and  Stevens  on  AvoMgo^  158- 

testably  proved  both  by  Mr.  Beneck^  and  155, 5th  ed. 


*  See  Ocean  Ins.  Co.  v.  Oaningtoii,  3  Goon,  357. 
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at  which  the  sound  part  of  the  package  may  sell,  owing  to  the  Ajdjiutaaeat  of 
msMortmeiU  being  broken,  is  not  a  Ices  for  which  the  under.  Sgl'^cSl^SS: 
writer  is  liable :  for,  as  Mr.  Stevens  observes,  ^<  he  is  ac-  Underwriter 
oouotable  only  for  the  actual  damage  done  to  the  thing  j^  o^wing^ 
^^Dsured,  and  engages  to  guarantee  the  assured  against  the  ^^^^SbuL* 
direct  eperation  of  sea  damage^  but  not  against  the  oonsequen-      *  973 
tial  results."  (t) 

Ab,  howevery  sales  by  auction  of  the  damaged  goods  are 
reacmed  to  mainly  with  the  view  of  comparing  the  sound  and 
damaged  values,  so  as  to  ascertain  the  amount  of  indemnity  ^^i!^^!!!^ 
wbicb  the  underwriter  has  to  pay ;  and  as  the  charges  of  sales tobeadd- 
Ibea^  sales  need  not  have  been  incurred  if  the  goods  had  not  payable  by  the 
been  insured,  they  are  to  be  borne  by  the  underwriter,  though  ''°*"«'^^™*- 
DoC  a  party  nor  a  direct  consequence,  of  the  sea  damage ; 
accordingly  these  extra  charges  (consisting  mainly  of  broker- 
age, lot  money,  commission  to  the  agent  of  the  underwriters, 
&c.)  are  added  separately  to  the  amount  of  the  loss,  after  its 
qnantum  has  been  ascertained,  and  then.the  whole  is  appor- 
tioned on  the  underwriters  in  the  usual  way.  (j)  ^    Where,  in 
an  action  on  a  policy,  the  jury  had  found  a  verdict  for  an 
average  loss,  the  court  would  not  grant  a  new  trial,  on  the 
ground  that  it  should  have  been  left  to  the  jury  to  determine 
whether  these  extra  charges  of  the  damaged  sKiles  should  be 
borne  by  the  underwriter  or  not ;  as  that  point  was  in  the 
discretion  of  the  arbitrator  by  whom  the  amoimt  of  the  loss 
was  directed  to  be  ascertained,  (k) 

Generally  speaking,  a  particular  average  loss  on  goods  is 
adjusted  at  the  port  of  destination,  and,  in  such  case,  the 
adjustment  ought  always  to  be  conducted  in  the  manner  above  f^^J^jj^  ^ 
described :  if,  however,  a  ship,  in  the  course  of  her  voyage,  is  ship's  port  of 
ohUged  to  run  for  a  port  of  distress,  to  repair,  and  the  cargo  ^daTIi  atSiraige 
being  necessarily  unloaded  for  that  purpose,  it  is  discovered  *^^' 
that  the  whole,  or  part  of  it,  is  so  damaged  that  it  would 
probably  be  wholly  spoiled  if  reloaded  and  sent  on,  and 


(•)  SteWM  oo  A.fenge,  IX^IS^  Ah       (i)  Hudson  «.  Msijoribanki,  7  Moore, 
€d,    Beneck^,  Pr.  oC  ladem.  437»  438.         463.    a  C.  bat  not  S.  P.  1  BiBgh.  303. 

O)  Stevens  on  Average,  14S'IS0,  Ah 
c4.    Beneck^pPr.  of  Indem.  438,437. 


1  Mwr  «.  United  Im.  Co.  1  CniMS,  M. 
SO* 
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Adjustment  of  therefore,  to  prevent  further  deterioration,  it  is  sold  on  the 
rage  onVocb.    Bpot  for  the  benefit  of  all  conceraed,  in  such  case  the  claim 

mast  be  adjusted  as  a  salvage  hss^ihet  is,  the  underwrite 
974  ♦       pays  the  difference  between  the  prime  cost,  or  inarured  *vahie 

of  the  goods,  and  tbe  net  proceeds  of  the  damaged  sales,  i.  e. 

their  market  price  after  deducting  all  expenses,  inclodtng 

freight,  where  any  is  due.  (l)  ^ 
Adjostment  on       jf  the  assuTcd,  in  order  to  take  the  benefit  of  a  favorable 

goods  St  an  in-  ,  r         \  .  i         *        .  . 

termediate  port,  market,  OT  for  Other  reasons,  chooses  to  put  an  end  to  the  nsk 
by  voluntarily  receiving  his  goods  at  any  port  short  of  their 
destination,  Mr.  Phillips  thinks  that  the  loss  the  goods  may 
have  incurred  by  sea-damage  should  be  adjusted  in  the  usoai 
way.  (w) 

Adjuttment  on       Jn  treating  of  the  common  memorandum,  we  have  abeady 

goods  arriving  "  •' 

•ea  damaged     had  occasion  to  considcr  the  mode  of  computing  the  degree 
cent,  under  the  of  lo^  by  ses-damagc  on  memorandum  articles,  eo  as  to  ascer- 
memorandum.    ^^-^^  whether  it  amouiUs  to  5  per  cent. ;  it  is  perhaps  hardly 
necessary  to  add,  that,  in  order  to  make  the  underwriter  liable 
under  this  clause  it  is  not  necessary  that  the  direct  Ices  sos- 
tained  by  the  merchant  should  amount  to  5  per  cent,  tm  Me 
prime  cost  or  the  sum  insured,  but  only  on  the  gross  proceeds  of 
the  sound  sales,  (n) 
Adjostment  Generally  speaking,  as  we  have  seen  in  ease  of  sea*damage 

iniM^ded^wflgo^  ^^  goods  tinder  a  valued  policy,  the  valuation  is  the  sole  basis 
not  on  board  at  of  adjustment,  t.  6.  the  underwriters  are  to  pay  the  same  per- 
centage on  the  valuation  in  the  poKcy,  as  the  rate  of  depre- 
ciation  amounts  to  on  the  sound  sales  j  and  this  is  eo  when- 
ever, at  the  time  of  loss,  the  full  cargo  was  on  board  to  which 
the  valuation  was  intended  to  apply :  where,  however,  only 
a  part  of  the  full  intended  cargo  is  on  board  at  the  time 
of  loss,  and  such  part  is  totally  lost  with  the  ship,  the  rule  of 
adjustment  on  valued  policies  is,  that  the  underwriters  pay 
the  same  proportion  of  the  valuation  in  the  policy,  as  the 
goods  lost  bear  to  the  whole  intended  cargo ;  in  open  policies 

(0  Stevens  on  Average,  81.    Appen-  (n)  Blr.  Phillipa  aeema  to  doubt  this 

dixii.263-265.    Beneck^,  Pr.  of  Indem.  (vol.  ii.  p.  501):  bm  it  appenrs  to  me 

444.    2  PhUlipe,  Ins.  222.    Story's  ed.  of  quite  unquestiocmbte,  and  is  IbUowed  in 

Abbott  on  Shipping,  329,  note.  Bogtbh  praotloe. 

(m)  2  PhiUipe  on  Ins.  222. 


See  8vy4am  9.  Mume  Im.  Co.  »Jaiii.  143. 


they  pay  the  proved  value  ef  tbe  goods  (o)  ;  the  rale  would  Adjiu^MBt  or 
be  the  Mme^  muMu  muknuUsj  it  suoh  part,  after  being  ship*  ^  on  goodk 


ped,  arrived  aea-damaged. 

^he  following  ease  shows  the  mle  of  adjustanent  one       *975 
oem^miitiig' policy :  —  An  insuianee  was  effected  for  twelve  ^^JSaSSg^ 
OKMiths  '*  on  goods"  onbosird  thirty  barges  plying  backwards  policy. 
and  forwards  between  London  and  Birmingham  for  12,0001^ 
*'  as  interest  might  appear  thereafter ; "  a  particular  average 
loaa  having  been  eoslained  by  the  sinking  of  one  of  tbeee 
barges,  foil  of  goods,  within  tbe  year,  it  was  held  that  the 
vndtf  writers  were  bound  to  pay  that  proportion  of  suoh  losa, 
as  12,000Z.  bore  to  the  whole  value  of  goods  at  risk  on  board 
an  the  barges,  at  the  time  of  loss,  and  not  that  proportion 
which  12,000/.  might  bear  to  the  whole  amount  carried 
dnriag  the  year,  (p) 

4  960.  While  the  underwriter  on  goodt  (as  is  now  the  propond  mode 
invariable  prectiee)  insures  only  their  prime  cost  at  the  port  go^^^^to^ 
of  loading,  the  sole  mode  of  adyustment  that  can  be  adopted  ^^hant'^a^ 
18  that  which  is  founded  on  a  comparison  of  the  gross  pro-  complete  in- 
'eeeds  of  the  soond  and  damaged  sales.    But  although,  us  particular  ave. 
beiween  ike  aaured  and  ike  undenvriierj  this  is  an  equitable  "^ 
mode  of  adjustment,  it  is  obvious  that  it  by  no  means  affords 
a  perfect  indemnity  to  the  assured  as  a  mercantile  man. 
Indeed,  as-we  have  already  seen,  it  does  not  profess  to  do  so ; 
its  object  being  not  to  put  the  assured  in  the  same  condition 
as  though  his  goods  had  come  undamaged  to  a  saving  market, 
but  solely  to  place  him  in  the  same  condition  he  was  in  at 
the  beginning  of  the  risk*  (9) 

That  which  die  assured  loses  by  the  depre(»alion  of  bis 
goods  at  the  port  of  destination,  tr  an  aUquat  part  of  their 
market  price  thercj  which  market  price  is  made  up —  1.  of 
their  prime  cost ;  2.  of  fre^[ht,  duty,  and  landing  charges ; 
8.  profit  or  loss.  That  which  tbe  underwriter  pays,  i$  the 
mme  aUqmi  pari  ofAe  prime  tost  alone ;  hence  it  is  manifest 
that  all  kMB  inctvred  by  items  2.  and  3.  must  fall  on  the 
assured  alone. 

Hence,  it  has  been  suggested  by  Lord  EUenborougb,  that 

(•)  nirtmMi  V.  Ouslaiii,  6  B.  ^  Ad.  (g )  StefcM  on  Av«i«fe,  96^  Ah  ed. 

•51.  BeDeck«,Rr.  of  lDd«M.l-9S. 

<|»)  Crawler  V.  OfbcB,  S  B.  It  Ad. 
478. 
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A^uMnMBt  of   the  assured,  who  desires  a  fall  indemnity,  in  the  case  sup- 

ra«8  on  goods,    posed,  ^dhoiild  either  value  bis  goods  in  the  policy  at  their 

Modepropoeed  expected  market  price  in  the  port  of  destination,  including 

b^M]^.    ^'   freight,  &c.,  and  expected  profit,  or  else,  '^  in  an  open  policy, 

976*  '   stipulate  that,  in  case  of  loss,  it  shall  be  estimated  according 

to  the  value  "  (t.  e.  market  price)  <^  of  the  goods  at  the  port 

of  delivery."  (r) 

An  objection  has  been  made  to  this  mode  of  insurance  by 
Mr.  Stevens,  on  the  ground  that  the  assured  would  thus  be 
paying  a  premium  on  the  whole  amount  of  freight,  duties, 
and  expected  profit,  in  order  to  insure  against  the  contingent 
loss  of  part.  (5) 

The  answer  to  this  objection  is,  that  provision  may  be 
made  for  a  return  of  premium,  in  cases  either  of  total  lens, 
where  no  freight  is  payable,  or  in  which  the  loss  on  profit 
does  not  exceed  a  certain  percentage,  (i) 
gi^iof  Mr.  And  to  this  end  it  has  been  proposed  that  the  different 
subjects  of  insurance  should  be  valued  separately  in  the 
policy.  Thus,  supposing  a  party  desirous  of  insuring  goods 
whose  prime  cost  is  SOOO^.,  upon  which  the  freight  will  be 
about  300&,  the  duty  and  landing  charges  100^,  expected 
profit  3000/.^  then  such  goods  should  be  insured  for  27002., 
and  the  meaning  of  the  parties  explained  by  the  following 
clause  :  —  <<  Of  these  27002.,  2000/.  are  on  the  goods,  200L 
on  the  freight,  lOOL  on  the  duties  and  landing  charges,  and 
3002.  on  the  expected  profits  at  the  part  of  destination."  («) 

In  an  open  policy  the  intention  of  the  parties  may  be  thus 
expressed :  — ''  Valued  at  so  much  as  the  gross  proceeds  of 
the  goods  will  amount  to  at  the  port  of  dlBcharge."  («) 

This  mode  of  insuring  goods  seems  well  deserving  of  the 
attention  of  the  merchant  who  wishes  to  obtain  full  indem- 
nity in  cases  of  particular  average  loss,  {w) 

One  principal  reason  why  the  merchant  fiiils  to  receive  a 

complete" indemnity  from  the  usual  mode  of  adjustment  is, 

977*       ^because,  as  we  have  seen,  the  freight  he  has  to  pay  on  his 

goods,  if  they  arrive  in  bulk,  is  exactly  the  same,  however 

great  may  be  their  depreciation  in  value. 

(r)  tTsher  v\  Noble,  12  Earn,  639.  by  a  teries  of  very  fagenioas  caksdhitiont 

(#)  Stevens  on  Average  129,  dth  ed.  in  Beoeck^,  Pr.  of  Indenu  37-43.    Mr. 

(/)  Beneck6»  Pr.  of  ladem.  9.  ChaaoeUor  Kent  appsoveaof  tbe  mode 

(m)  Ibid.  25-39.  thus  suggested,  as  the  beet  method  oi 

(v)  Ibid.  7  and  a  adJMfiiaBot    Comm.  vol.  iu.  p.  39fl^  ed. 

{iff)  See  the  whole  lubject  iUniCiiUed  1844. 
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Thus,  if  goods  arriTe  at  a  saving  port  (ihat  is,  one  where  Adjmimeiit  of 
their  gross  proceeds  are  sufficient  to  cover  their  prime  cost  nge^^^^oods. 
+  all  expenses)  damaged  one  half  in  rahie,  but  undiminish-  By  making  the 
ed  in  bulk,  then  the  merchant  has  to  pay  the  shipowner /ntf  fi^?Varya8 
freighi,  the  underwriter  pays  the  merchant  half  the  prime  a>iij  ^j^^^ 
and  the  goods  actually  sell  for  an  amount  equal  to  half  the 
prime  cost  and  half  the  freight ;  the  merchant,  therefore,  re^ 
oeives  the  whole  of  the  prime  cost,  but  only  half  the  freight ; 
he  loses  consequently  to  the  extent  of  the  other  half,  which 
be  has  been  obliged  to  pay. 

Now  if  half  the  goods,  instead  of  being  damaged^  had  been 
wholly  destroyed^  bo  that  they  had  never  arrived  in  bulk  at  all, 
the  merchant  woald  have  had  to  pay  no  freight  on  the  half  so 
lost,  and  his  indemnity  would  have  been  complete.  • 

And,  in  the  same  way,  if  the  freight  were  in  every  case 
diminished  in  exact  proportion  to  the  diminished  value  of  the 
goods,  t.  e.  if  it  were  an  ad  valorem^  instead  of  a  fixed,  charge, 
the  indemnity  of  the  merchant,  as  far  as  ooocems  freight, 
wouM,  in  every  case,  be  oomplete. 

Hence,  it  has  been  proposed  that  the  shipowner  should, 
whenever  goods  wrive  sea-damaged,  thus  diminish  his  daim 
against  the  merchant  for  freight,  and  protect  himself  against 
the  loss  thus  arising  from  reduction  in  the  quahty  of  the 
goods,  just  as  he  now  does  from  loss  by  reduction  in  their 
qmaUUPi  viz.  by  demanding  the  freight  thus  lost  from  the 
fuiderwriier  on  freight,  {z) 

This  would,  undoubtedly,  be  an  equitable  arrangement, 
but  the  mode  of  insuring  on  the  expected  gross  proceeds 
appears  to  be  both  easier  in  its  practical  application,  and  also 
to  provide  a  more  oomplete  indemnity  in  every  conceivable 
case  of  loss. 

*A«T.  2.  Adjttsiment  ef  ParHariar  Average hs9 <m  Ship.         *978 


4  361.  Having  seen  elsewhere  for  what  partial  losses  and  Adjuttment  of 

Dftiticular  Ave* 

disbursements  the  underwriter  on   ship  is  liable  under  the  ragDonahip. 
policy,  it  remains  now  only  to  consider  in  what  mode  such 
losses  are  adjusted. 


(s)  SleTcin  oa  ATen^e,  131,  Sth  ed.   calealctioQ  Otattrating  the  MMnnJoat  o^ 
IfCnUoch*!!  Comm.  Diet.  Art.  Marina    eration  of  the  praieBt  rale. 
las.  pw  S0O,  ed  1837,  where  there  ii  • 


96S  jUuirszifSRT  ov  pabxioihiAB  ayxbach. 

Adjottmeat  of       The  8ole  bask  on  which  all  particular  aveiage  loMca  on  the 

rane  on  ship,     sbip  are  adjusted  is,  as  in  the  case  of  goods,  under  valued 

Bans  of  adjufu  policies,  the  value  in  the  policy,  unless  manifestly  fraudulent, 

aaoie asoQ^     or  grossly  exoessive  (y)  :  and  under  open  policies  it  is,  in  all 

^^'"^  cases  the  value  of  the  sbip  at  the  outset  of  the  risk,  u  e»  whai 

she  is  worth  to  her  owner  at  the  port  where  the  voyage  com^ 

mencesj  including^  all  her  stores^  otc^tt,  and  money  adoancedfor 

seamen^s  wages^  the  whole  covered  with  the  premium  and  costs 

of  the  insuraikce.  (z) 

Where  a  ship  is  valued  at  different  sums  in  two  different 
policies^  we  have .  seen  that  the  assured  on  one  policy  is  not 
limited  as  to  the  amount  which  be  m^y  recover  in  cases  of 
total  loss  by  the  valuaticm  in  the  other  (a) ;  and  the  same 
rule  has  been  adopted  in  the  United  States  witb  regard  to  the 
adjustment  of  a  particular  average  loss  on  ship,  (b) 
R^of  a4jo8t-  The  rule,  therefore,  for  adjusting  a  particular  average  lost 
on  the  ship,  is  very  simple,  viz.  that  in  open  policies,  the 
underwriter  pays  the  same  aliquot  part  of  the  sum  he  has 
agreed  to  insure,  as  the  damage,  ot  the  expense  of  repairing 
it,  is  of  the  ship's  value  at  the  commencement  of  the  risk ;  in 
valued  policies  he  pays  the  same  proportion  of  tbe  valuation 
in  the  policy,  (c)  Thus,  suppose  in  an  open  policy  an  under- 
writer has  insured  1000^  on  a  ship,  tbe  insurable  worth  of 
979  *  *whicb  is  proved  to  have  been  200/.  at  tbe  outset  of  the  risk, 
but  whose  value  is  reduced  by  the  wear  and  tear  of  the 
voyage,  &c.,  to  only  1500/.  at  the  time  of  loss,  then  if  a 
particular  average  loss  takes  place  amountiog  to  500/.,  as 
that  su(n  is  one  fourth  of  2000/.,  the  ship's  insurable  value 
at  the  outset,  the  underwriter  pays  the  same  proportionable 
amount,  or  one  fourth  of  1000/.  the  sum  be  has  insured,  visk 
2501.  (d) 

The  principal  difficulty,  therefore,  in  adjusting  a  particular 
average  loss  on  sbip,  consists  not  in  tbe  rule  of  apportionment, 
but  in  ascertaining  and  fixing  tbe  amount  of  damage. 

(y)  8haw9.Felioo,2Ee«t,lOO.   Uaigh  (b)  t  Mwray  9,  Ins.  Comp.  of  Pean> 

r.  De  la  Cour,  3  Campb.  319.  sylvania,  2  Wash.  G.  C.  Rep.  186. 

(m)  Stevens  on  Average,  100,  5ih  ed.  (c)   Beneck6,  Pr.  of  ladem.  450.     2 

Beneck«,  Pf.  of  Indem.  133.    2  PhilUps  Phillips  on  Ins.  207. 

on  Ins.  207.  (d)  This  shows  the  potioy  of  kumiag 

(a)  Bousfteld  9.  BaraeS|  4  Campb.  2S6.  shipsi  as  nearly  as  may  be,  to  their  full 

MiUTt  where  the  valuation  in  both  poli-  value,  for  the  pucpoaes  of  indematty. 
oies  is  the  same.    Irving  v.  Richardson,  1 
114tfiob.  193. 
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If  the  damage  done  to  the  ship  has  not  been  repabed,  the  Adjostment  of 
only  mode  of  ascertaining  its  amotjnt  is  by  the  estimate  of  nge  on  ship. 


•urveyors.  Where,  however,  the  damage  has  been  repaired,  Rale  of  deduot- 
tbe  established  mode  of  estimating  its  amount  is  to  deduct  uewtor okL 
one  third  from  the  whole  expense  both  of  labor  and  materials 
which  the  repairs  have  costy  and  to  assess  the  damage  at  the 
remaining  two  thirds.  This  is  termed  deducting  one  third 
new  for  old^  and  it  is  done  on  the  principle  that,  unless  where 
the  ship  is  quite  neWj  the  substitution  of  new  for  old  materials 
is  a  benefit  to  the  shipowner,  who  gets  the  ship  the  better  for 
the  repairs  by  the  substitution  of  new  work  for  old,  and  would 
consequently  be  a  gainer  if  the  whole  expense  of  labor  and 
repairs  were  regarded  as  so  much  pure  loss  to  him  :  to  avoid 
discussion  in  each  particular  case,  the  amount  of  deduction  is 
fixed  at  one  third,  (e) 

It  is  obvious,  that  if  the  ship  be  quite  neWj  the  reason  for  LimitatiooB  on 
the  rale  would  fail,  and  the  rule  itself  consequently  would  deductin^one 
not  apply :  accordingly,  if  it  can  be  shown  that  this  is  the  ^^  '^'^  ^^ 
ease,  the  deduction  of  one  third  new  for  old  will  not  be 
made.  (/) 

The  question  is,  when  the  ship  is  so  far  to  be  regarded  as  i.  The  dedao- 
*a  new  ship,  that  the  deduction  shall  not  be  made :  in  this  where  the  ship 
ooODtry  the  general  rule  is  that  a  ship  is  to  be  so  regarded  vo^^'^HnLt 
only  while  she  is  on  her  Jlrst  voyage ;  but  when  she  shall  be  ^^J^^^ 
considered  to  be  on  h&t  first  voyage^  is  in  itself  a  question  that      «  930 
has  given  rise  to  much  controversy,  and  can  hardly  yet,  per- 
haps, be  considered  as  settled,  as  the  following  cases  will  show. 
A  ship,  which  had  never  been  at  sea  before,  was  insured  on  a  ^^^^^^  *' 
voyage  "  from  Bristol  to  New  York,  during  her  stay  there,  3C«r.  dc'p. 
and  back  to  the  port  of  discharge ;  "  the  charter-party  stipn-  u  8. 
lated  that  the  ship,  after  sailing  outwards,  was  '*  to  return  to 
London,  Liverpool,  or  Bristol,  &c.,  and  so  end  her  intended 
vogageJ*    The  ship  arrived  at  New  York  in  safety,  but  on  her 
passage  homeward  from  New  York  to  Liverpool  got  upon  a 
shoal,  and  vras  obliged  to  be  repaired :  the  assured  on  ship 
having  claimed  a  particular  average  loss  for  these  repairs,  the 

(#)  Db  CoMt  V.  MtwiMihuii,  3  T.  Rep.  &  P.  321    Stevens  on  Averagv,  172.  flih 

407.    Poiogdeitni  9.  Ro^  Ezch.  Am.  ed.     Beneck6,  Pr.  of  lodem.  497.     2 

Conp.  Ryan  A  Moody,  37&     Per  liord  PbUlips,  196. 

TsBlOTden  m  Fenwiek  «.  Robioaoii,  3  C.  (/)  Stevnu  on  Avenge,  173.  Ah  ed. 
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A4iastnient  of  sole  questioa  at  the  trial  was  whether  the  ship,  having  been 
rage  oa  ship,  quite  iiew  when  she  sailed  from  Bristol^  v?as  on  her  firal 
voyage  or  on  her  second  when  the  loss  took  place,  so  as  to  be 
within  the  rule  for  deducting  oue  third  new  for  old :  in  other 
words,  the  question  was^  whether  the  passage  back  from  New 
York  to  England  was^  under  the  circumstancety  to  be  consid^ 
ered  as  a  second  voyage  or  only  as  part  ofthefird. 

The  evidence  o£  the  brokers  and  underwriters  as  to  this 
point  was  extremely  contradictory :  those  called  as  witnesses 
for  tkeplaint\ffsifk\d  that  the  passage  out  from  England  to  New 
York,  and  home  from  New  York  to  -England  made  only  one 
voyage :  of  those  called  for  the  defendantt  on  the  other  hand, 
some  said  that  a  vessel  had  made  her  first  voyage  whenever 
she  had  earned  or  put  herself  in  a  condition  to  earn  freight ; 
others  that  a  passage  from  port  to  port  waa  a  first  voyage 
within  the  meaning  of  the  rule ;  and  all  seemed  to  agree  that 
neither  the  policy  nor  the  charter-party  were,  in  practice,  a 
criterion  for  determining  the  point. 
IxtrdTenterden      In  this  State  of  the  evidence,  Lord  Tenterden  suggested 
t£?i^ charter  ^^  the  jury  that  the  charter-party  and  policy  might  fairly  be 
^^t^take^^  taken  into  con«deration  for  the  sake  of  ascertaining  whether 
into  cooitidera-    the  voysgc  out  and  home  was  all  one  adventure,  as,  upon 
the  face  of  those  instruments,  his  lordship  said,  it  appeared  to 
9g]^ «       *be :  the  jury  found  for  the  plaiatiif,  saying  that  they  con- 
sidered it  as  all  one  voyage,  (g) 
Pinev.^ie,        In  the  next  case,  a  new  ship  waa  chartered  for  a  voyage 
49 ;  8  c.  &  p.    from  London  to  Port  Jackson  and  Van  Diemen's  Land  with 
convicts,  freight  to  be  paid  on  her  arrival  there  ;  and  by  the 
ship^s  articles  it  appeared  that  she  was  bound  on  a  voyage 
from  England  to  Van  Diemen's  Land  Australia,  or  any 
other  (sk)  port  in  India,  till  her  arrival  in  England.     Tbe 
ship  completed  her  outward  voyage,  but  being  unable  to 
procure  homeward  freight  from  Van  Diemen's  Land,  she 
went  in  ballast  to  Madras,  and  there  took  in  freight  for 
England,  as  was  proved  to  be  customary  for  ships  so  char* 
tared*    In  the  homeward  passage  fxom  Madraa  to  England 
she  sustained  the  injury  for  which  the  present  action  was 
brought,  on  a  time  policy  for  a  year,  e&cied  after  she  left 

(g)  Fenwick  r..  B4>bioaoxi,  DatMon  &  Lloyd,  8.    S.  G.  3  Cair.  ^  P.  SSO. 


ADJOtmmrr  ot  MRncULAB  AvratAOii.  960 

Van  Diemen's  L«nd,  and  under  wfaiob  nhe  was  sailing  at  the  Adjastroent  or 
time  of  loss:  the  question  was,  whether,  at  the  time  of  loss,  m^eoosUp. 
she  was  on  her  first  voyage. 

The  evidence,  as  in  the  former  action,  was  very  contra>- 
dictory ;  the  witnesses  for  the  plaintiff  stating  that  a  voyage 
means  the  voyage  ont  and  home,  whether  long  or  short :  that 
the  voyage  oat  is  only  a  passage^  and  it  is  not  a  voyage  till 
the  ship  comes  back.  The  witnesses  for  the  defendant, 
tboQgfa  they  disagreed  in  other  points,  all  seemed  to  coincide 
in  this,  that  on  the  earning  of  freighi  the  first  voyage  was  at 
an  end.  The  jury,  however,  without  bearing  counsel  in 
reply,  expressed  themselves  satisfied  that  the  rule  allowing 
a  deduction  of  one  third  did  not  apply  nnder  the  circum- 
stances, and  found  for  the  plaintiff,  i.  e.  they  held  that  the 
ship,  at  the  time  of  the  loss,  was  to  be  regarded  as  on  her 
Jlrsi  voyage,  (h) 

Lord  Abinger,  before  whom  the  case  was  tried,  said  that  Lord  Abjoger 
he  could  not  subscribe  to  the  doctrine  of  the  policy  deter-  p^ucy  could 
mining  Ihe  point,  (t)  Z^tS 

•On  its  beinsc  stated,  in  this  case,  that  the  Marine  Insurance  th«i  theiport 

o  '  '  ,  seiutble  rale 

Society  deduct  no  thirds  vnlese  the  Mp  is  eig/Ueen  numtke  was,  not  to  do- 
oldf  Lord  Abinger  said.  That  is  a  very  sensible  rule,  and  tu  the  ship  wm 
roach  more  certain  than  the  rule  of  the  first  voyage,  whiob  ^*j^qo«^**' 
may  be  either  very  long  or  very  short.  (^  ) 

In  a  case  tried  before  Mr.  J.  Bayley,  on  the  northern  ThompMn  «. 
eirciMt,  where  a  policy  was  effeoted  in  DubUn  for  a  voyage  Bob.  5/ 
from  the  Humber  to  the  Baltic  and  back,  and  where  a 
practice  was  relied  upon  by  the  assured,  as  prevailing  on  the 
Humber,  that  all  ships  were  to  be  considered  new  ships,  so 
as  to  exelnde  the  underwriter  from  the  deduction,  if  they 
bad  been  onhf  Mli  twelve  mowthSy  bis  lordship  held,  that  the 
policy,  being  an  Irish  one,  the  practice  00  the  Humber  could 
not  be  set  up  to  counteract  the  general  rule,  (k) 

These  decisions  are  not  satisfactory ;  nor  is  it,  perhaps,  Remarioi  oq 
possible  to  derive  from  them  any  general  rule ;  though,  upon 
the  whole,  the  weight  of  authority  seems  in  favor  of  the 


(A)  Pirie  «  Steele,  3  Mood,  de  Bob.  49.  &  Bob.  61«  wImm  it  is  stated  that  "the 

S.  C.  (move  follf  reported,)  8  C.  d(  P.  platntifl*  reeoTered  the  fall  aoDOunt  of  his 

919.  leaf,''  which  must  oleariy  be  erroBeooa, 

(t)  8  C.  ds  P.  SM.  and  mutt  iBeen  ''the  amooot  minua  de- 

(j)  8  C.  A  P.  208.  duction  of  one  third  new  lor  old." 

(i)  TbompaoB  e.  Hmter,  cited  3  Moed. 

VOL.  n.  21 
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AdjagtnwMof    positioii  that,  except  under  very  apeoial  circumstances,  a  new 

ragean dij>.^  sbip  is  to  be  considered  on  her  first  voyage,  so  as  to  exclude 
Ihe  underwriter  from  deducting  thirds*  if  the  loss  takes  place 
at  any  part  of  an  integral  voyage  out  and  home,  whether  on 
the  outward  or  homeward  passage,  the  entirety  of  the  voyage 

Suggened  rule,  to  be  determined  from  all  the  facts  of  the  case,  and  not  from 
the  charter-party  or  policy  alone :  in  fact,  as  it  was  put  by 
Sir  Frederick  Pollock,  in  the  course  of  his  argument  in  Pirie 
t;.  Steele,  ihe  first  voyage  lasts  from  the  first  time  that  a  ship 
leaves  her  port  tiU  she  comes  back  to  it  againj  if  she  leaves  U 
cum  aasimo  revetiendi,  (J)  ^ 

Wbere  km  is         If  an  old  ship  have  been  newly  repaired  just  before  sailing 

chiefly  OD  new  ,  •f       r-  «  i      i         ^  n 

matenais  of  an  on  the  voyage  on  whtoh  the  loss  takes  place,  and  the  loss  falls 
Qfi^  #  ^exdusivdy  on  the  new  materials,  the  same  rule  of  exclusion 
Poingdeetre  v.  <>'  thirds  would  sccm  to  apply  {m) ;  but  this  is  a  case  which  can 
J^f^j^^^-  rarely,  if  ever,  occur ;  and  it  has  been  decided  that  if  the 
F^.  &  Mood,     damage  only  fall  cUefl^  on  the  repaired  part,  there  is  nothing 

to  exclude  the  underwriter  from   his  right  of  deducting 

thirds,  (n) 
wiiere  ihip,  by      If  the  ship,  after  being  repaired,  never  comes  into  the 
unlerwriten!     hands  of  the  owner  again,  the  reason  for  the  rule  obvioualy 

SMhattdT^tiw  ^''^'  ^  ^^  ^^'^  ^^®  ^^  ^  ^^'  ^^  ^^  ^^^  never  derive  any 
fi"^^^*  benefit  from  the  superior  value  of  the  new  over  the  old 

materials. 
DaC«ja«.  Thus,  where  the  assured  was  prevented  from  regaining 

2  T.  Rep.  ^07.  possession  of  his  ship  by  the  fauU  of  the  underwriters^  in 
refusing  to  pay  a  bottomry  bond  for  repairs  incurred  by  their 
direction  and  at  their  expense,  by  reason  of  which  the  ship 
was  sold  to  satisfy  the  bond,  &c.,  it  was  held  that  they  were 
not  entitled  to  deduct  their  thirds,  "  Here,"  said  Mr.  J. 
Ashurst,  "  as  the  plaintifi*  never  has  been  pot  into  free  pos- 
session again  of  his  ship,  and  that  through  the  default  of  the 

(/)  8  Canr.  &  P.  201.  (ft)  Poingdestre  v.  Royal  Exch.  An. 

(«i)  See  Stevena  on  Averagei  172.  Comp.  Ry.  &  Mood.  378. 


>  Bin  in  the  United  States  the  Eng^liah  rule,  distingaishing  between  new  and  old 
vaaeek,  baa  not  been  adopted,  and  here  the  deduction  of  ope  third  oew  for  old  haa 
beeo  oaade,  whether  the  veasel  be  new  or  old ;  on  her  first  or  any  sabaeqnent  voyage. 
3  Kent,  (5th  ed.)  339,  and  note;  Dunham  «.  Com.  Ina.  Co.  11  John.  315;  Sewatl  v. 
U.  S.  Ins.  Co.  11  Pick.  90;  Orrak  v.  Commonwealth  Ins.  Co.  21  Pick.  456>  468; 
Nickels  e.  Maine  Fiie  Sl  Mar.  Ins.  Co.  11  Mass.  2S3. 
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underwriters,  he  cannot  be  said  to  have  any  benefit  from  Adjotamt  or 
the  repairs,  and  is  not,  therefore,  bound  to  make  this  aDow-  rage  on  sUp. 


'.»  (o) 

But  where  the  failure  to  regain  possession  of  the  ship  arises  -^^^  wh^n 
from  the  default  of  the  asswred  kifnself  the  case  has  been  tbefkuUGfOM 
held,  in  the  United  States,  not  to  come  within  the  exception.  ■***^^"^'^- 
Thus,  where  the  owners  of  a  ship,  bottomried  for  the  expense 
of  repairs  incurred  on  their*  account,  permitted  her,  after  het 
return  to  the  home  port,  to  be  sold  under  judicial  process  on 
the  bottomry  bond,  owing  to  their  neglect  to  discharge  such 
bond,  it  was  held  by  Mr.  J.  Story  that  the  underwriters  were 
entitled  to  the  deduction  of  one  third  new  for  old,  they  having 
done  no  act  to  prevent  the  free  possession  of  the  ship  by  the 
owner,  (p) 

It  is  not,  however,  every  part  of  the  ship's  furniture  and  No  thiids  de- 
^apparel  in  respect  of  which  thirds  are  to  be  deducted :  thus,  anehonf^' 
although  the  cost  of  repairing  ironwork  generally  is  subject      *  984 
to  this  deduction,^  yet  that  of  replacing  anchors  is  not,  as 
anchors  are  considered  not  to  lose  in  value  by  being  used,  {q) 
The  deduction  from  durin  cables  is  now  fixed  at  one  sixth,  (r)  ^''^  eablei.. 
With  regard  to  copper  sheaihing  there  seems  no  generally  ^.        ji-atb- 
established  practice ;   Mr.  Beneck^  and  Mr.  Stevens  both  ing. 
mention  with  approbation  a  rule  of  one  of  the  insurance  asso* 
ciations,  by  wUch  no  deduction  on  copper  sheathing  is  made 
in  the  first  year,  one  fifth  in  the  second  year,  and  so  on, 
deducting  one  fifth  more  for  every  succeeding  year,  till  the 
completion  of  the  five  years ;  after  which  no  part  of  the  cop- 
per is  made  good,  (s) 

In  this  country  painting  is  allowed  in  the  average  when  the 
damage  happens  on  the  outward  voyage,  and  the  ship  was 
newly  painted  before  sailing,  (t) 

As  the  old  materials  thrown  aside  in  making  the  repairs  Fiom  wiat  the 

,  f  «  •        II        r  'J       Vi  1  one  third  ii  de- 

are  always  of  some,  and  occasionally  of  considerable,  value,  ducted. 

(o)  Da  CoiU  9.  NeweDhaiD,  2  T.  Bep.  (r)  Steveoe  od  Avenge,  173,  Ah  ed. 

407.  (•)  Stevens  on  Average^  ITd,  note  (1). 

{p)  t  Horaphiejr «.  Unioa  Ins.  Conp.  BeoeelcA,  Pr.  oi  Indem.  4fi8. 

S  1Imod%  Bq».  439.  ((}  Stevens,  ibid. 

(f)  Beneck«,  Pr.  of  Indem.  49B. 


>  The  deduct  w«  it  to  be  made  in  the  ease  of  a  new  won  strap  §at  a  dead  efn 
Brooks  «.  Oriental  laa.  Co.  7  Pick.  899. 
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dacUon  is  made. 
ICarine  iater* 


A^mmtKU  «r  it  is  important  to  aMMrtaia  whether  the  proceeds  of  such  old 
ni9B  on  «iiip.     materials  are  to  be  deducted  fvoni  the  grow  expense  of  the 

1.  From  the  repairs  before  or  ajler  deducting  the  one  third  new  for  old* 
maiflatfter  deT  It  iias  beei>  decided  in  the  United  State0|  that  the  true  rule 
^tt*ipf\teoM  ^  ^  ^W^y  *^  ^  m<aeriab  iauwds  payment  of  the  new^  as 
materiaiflfram  fag-  09  they  wUl  go.  a$id  then  to  dedud  the  ikird  from  ike 

the  groM  ex-       ^  ^  o    '  •^ 

peiitM3  of  the  le-  boianee.  (u)  ^    And  this  seems  the  correct  rule ;  for,  as  Mr. 

^^^'^  Phillips  observes,  ^'  as  far  as  the  proceeds  of  the  old  materials 

will  go,  the  damaged  article  may  be  said  to  repair  itself;  that 
whieb  is  strictly  the  loss  -—  the  ground  of  claim  —  is  the 
excess  of  the  expense  of  the  rcqsairs  beyond  this  point,"  aod^ 
accordingly,  the  deduction  Aould  be  made  from  this  latter 

2.  From  the  ex-  amouoU  (v)  The  thiNl  IS  deducted  not  from  the  expense  of 
^fa^^d  ma.  the  materials  alone,  but  from  that  of  the  labor  and  raateiiala 
"^"•^  eoBJoindy.  (w)  « 

985*  *In  America,  incidental  expenses,  such  aa  dockage  and 

?'i^!"  ^^^'^'  wharfage,  are  added  to  the  sum  from  which  the  deduction  is 

tai  expenses 

added  to  the        flsade*  (x) 

which  the  de-  8o,  whcre  part  of  the  expense  of  repaifs  consisted  of  the 
marine  interest  on  a  bottomry  bond,  it  was  lield  in  Supreme 
Court  of  Massachusetts,  that  this  was  as  subject  to  the  de» 
duction  of  one  third,  as  the  rest  of  the  expenses^  and,  there- 
fore* must  be  added  to  the  sum  from  whioh  the  deduction  is 
made.  {^) 

(«)  t  Byrnes  v.  National  Ins.  Comp.  1  bottomry,  the  underwriters  have  nothing 

Cowen,  265.    t  American  Ins.  Comp.  v.  to  do  with  the  bottomrf  bond,  but  an 

Center,  4  WeodeU,  S.  shnpiy  boond  lo  pay  the  partial  Wsii,  in- 

(9)  2  Phillips  Inb.  203,  204.  eluding  their  share  of  the  extra  expenses 

(10)  Beneck^,  Pr.  of  Indem.  498.  of  obtaining  the  money  in  that  mode  as  a 
(it)  2  Pbfllips,  Ins.  201.  paH  of  the  lots.**  (Fer  Mr.  J.  Sttny  in 
(S^  t  Orrok  v.  Commonwealth  Ins.    f  Bradlie  v.  Maryland  Im.  Coaip.   18 

Comp.  21  Pick.  456.    **  In  case  of  a  par-    Peters,  (S.  C.)  40S,  406.) 
tial  loss,  where  money  is  taken  up  on 

1  Brooks  V.  Oriental  Ins.  Co.  7  Pidc.  299;  Eager  9.  Atlas  Ins.  Co.  14  Pksk.  441 ; 
Dickey  0.  New  York  Ins.  Co.  4  Cowen,  222 ;  3  Kent,  (9th  ed.)  339.  See  Gtkss  9. 
Eagie  Ins.  Co.  2 Metcalf,  144, 149  ;  Wallace «.  Ohio  Ina.  Ca  4  Ohio, 964 ;  Penrv. 
Ohk>  Ins.  Co.  9  Ohio,  306. 

s  The  customary  deduction  of  one  third  new  for  old,  is  applicable  only  to  the  labor 
and  materials  employed  in  the  repairs,,  and  to  tbe  new  articles  purchased  ia  lieu  of 
those  which  are  lost  or  destroyed ;  and  it  does  not  apply  to  other  incklenlal  expenses, 
having  no  connection  with  the  repairs  or  new  articles  furnished,  and  from  whk^  the 
assured  can  possibly  derive  no  enhanced  benefit  or  value  beyond  his  loss ;  such  aa 
steamboat  towage,  boat  hire,  &c.  Potter  p.  Ocean  Ins.  Co.  3  Sumner,  27, 49.  It 
does  not  «pply  to  tbe  expense  of  giQiting  afleat  a  eiibmeiged  or  atiwided  iiiip,  Sewall 
V.  U.  States  Ins.  Co.  11  Pk^  90. 


Where  repain  are  neoeflserily  done  to  a  ship  in  a  port  of  A^jiutnMni  of 
distress,  and,  as  will  frequently  be  the  eaae,  cost  more  there  nige^<xi  l^T 


than  if  done  in  the  home  port,  it  has  been  made  a  question  at  Extra  cost  of 
what  rate  they  should  be  paid  for  by  the  underwriters  on  ship,  ^dLMim^ 
at  that  of  the  port  of  distress,  —  or  the  home  port  (ar)  :  the  ^J^^^ 
former  appears  unquestionably  to  be  the  true  rule  of  adjust- 
ment, as  the  necessity  of  repairing  the  ship  in  the  port  of 
distress,  which  occasioned  the  increased  expense,  was  an  im- 
mediate consequence  of  one  of  the  perils. insured  agaiost; 
aoeordingly  this  is  the  rule  adopted  in  practice  in  all  cases  of 
necessary  repairs  at  a  foreign  port,  the  underwriter  being  of 
eourse. entitled  to  deduct  his  thirds,  (a) 

In  one  case  in  the  United  States  where  full  repairs  mittbt  When  lempcK. 

rery  repain 

have  been  made  abroad,  but  at  an  expense  much  greater  than  only  are  nwdo 
they  would    have  cost   at  home,  and  the  master  chose  to  ^.^  ^"^^^ 
pursue  his  voyage  with  tenqwrarf/  repairs  merely,  the  cost  of 
soeh  temporary  repairs,  and  also  of  the  subsequent  permanent 
repair  rendered  necessary  after  the  ship's  arrival  in  her  home 
port,  were  both  included  in  the  particular  average,  (b)   Even 
thongh  the  underwriters  refuse    their  assent  to  the  repairs 
being  done  in  a  particular  way,  yet  the  assured  may,  it  seems, 
proceed  to  such  repairs,  and,  if  necessary,  and  done  prop-      #  986 
erly,  the  nnderwriters  will  be  liable*  (c) 

Where  goods  are  necessarily  sold  in  a  port  of  distress  to  ^^jjI'^!^ 
defray  the  cost  of  repairing  the  ship,  the  wdL^staUished  rule  K>id  for  repair 
is,  that  if  the  ship  afterwards  reach  her  port  of  destination,  nge.'^'  ^ 
the  merchant  will  be  entitled  to  receive  from  the  shipowner 
the  clear  value  for  which  the  goods  might  have  been  sold  at 
the  latter  port  on  arrival,  (d) 

It  has  also  been  decided  in  this  country  that  if  the  goods 
sell  for  more  in  the  port  of  disire$s  than  they  would  have 
realised  in  the  part  of  desHnaUon,  the  merchant  is  entitled  to 
benefit  by  the  difference,  and  to  receive  from  the  shipowner 
the  higher  price,  (e) 

In  adjusting  a  particular  average  loss  on  ship  arising  from 

(m)  Magena,  vol.  I  p.  M.  and  caae  zx.  (c)  t  Walker  •.  Louidana  Ina,  Comp. 

p.  295.  9  Majtin*a  Rep.  N.  8.  276. 

(a)  Beneckii,  Pr.  of  Indem.  490-461.  (W)  Alen  v.  Tobia,  Abbott  on  Shipping, 

i  Center  v.  Amer.  Ina.  Co.  7  CowMi,  337.  6th  ed.  •{  6Ui  Am.  ed.  373,  >  and  tho 

961  >>  law  there  laid  down. 

(6)  t  Biooki  ••  OriMtal  Im.  Canp.  7  (e)  BichaidMo  t .  Mbnna,  3  B.  ds  AkL 

Pick.l».  237. 

21* 
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Ai'n^Mffiiidif  or 
pttticatar  ave- 
regis  on  ship. 


Expense  of  te- 
patn  actual)/ 
made  before 
total  Ion,  ma/ 
be  recovered 
cumnlativel/  aa 
average. 


baft  no!  tliB  es- 
timated cost  of 
rapainfioi  ki 
factoMde. 


997* 


the  expense  of  repeifs  tht»  defrayed  by  a  sale  of  goods  in  a 
port  of  distress,  the  pradtioe  in  the  United  Stales  is  to  deduct 
thirds  both  from  the  eost  of  the  repairs,  and  also  firooi  Uie 
difference  between  what  the  goods  sold  for  in  the  port  of 
distress,  arid  that  which  they  wonld  have  sold  for  in  the  port 
of  destination.  (/) 

If  a  ship  have  been  actually  repaired  in  a  port  of  distreaa, 
«nd  be  afterwards  totaHy  kMt  before  arriving  at  her  port  of 
destination,  the  cost  of  sooh  repairs  may  be  recovered  cunui- 
latively  in  addition  to  the  total  loss,  either  fua  average,  or  as 
money  laid  out  and  expended  in  laboring  for  the  safeguard 
and  recovery  of  the  ship  under  the  general  piinted  clause  in 
the  policy  (g) :  btft  this  nile  only  applies  to  repairs  odMoUy 
made ;  hence  where  a  ship  put  back  twice  in  distress,  and, 
on  the  firwi  occasion  was  actually  re^-eopperedj  but  on  the 
second  occasion  was  only  surveyed,  but  not  repaired,  and  in 
the  cotnue  of  the  survey  some  of  her  wales,  &c.  were  neoes- 
sarily  removed,  in  order  to  examine  her  timbers,  and  never 
^eplaoedf  but  sold,  with  the  rest  of  the  ship,  as  wreck,  it  was 
held  that  the  cost  of  the  re-coppering  might  be  recovered  in 
addition  to  a  total  loss,  but  not  ike  eMmated  expense  of  npla- 
^ing  the  wales  {k)  i  where  no  repairs  have  been  made,  no  pre- 
vious partial  loss  by  sea  damage  ean  be  recovered  from  the 
nnderwriter,  as  a  particular  average,  in  addition  to  a  subse- 
quent total  loss,  (t) 


RreighL^ 


Adjnstment  of 
partial  loss  on 
freight,  profits, 

dEO. 

Rule  of  adjust- 
meat  as  to 
freight 


§  362.  The  rule  for  adjusting  a  partial  loss  on  freight  is 
vcry.simple,  viz.  that,  where  the  sum  insured,  or  the  valuidion 
in  the  policy^  is  less  than  the  value  of  the  interest  at  risk,  the 
nnderwriter  pays  the  same  proportional  part  of  the  loss,  that 
the  sum  insured,  or  the  valuation  in  the  policy,  is  of  the  vaioe 
of  the  freight :  if  the  sum  insured,  or  the  valuation  in  the 
policy  equals  the  value  of  the  interest,  then  he  pajrs  the  whole 
of  the  loss,  (y) 


(/)  t  Depas  «.  Ocean  las.  Conp.  5 
Gowen's  Rq>.  63. 

ig)  Le  Cheminant  9.  Peanoa,  4  Taunt. 
SSn,  {  See  Jumel  v.  Maiwe  Ins.  Co.  7 
John.  412.  y 


(A)  Stewart  v.  Steele,  5  Soon*S  N.  R. 
fi27. 
(ft)  Livie  V.  Jansen,  12  East,  648. 
(»  3  PUUipt  M  ina.  8ia 
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Freight  is  generally  insinred  in  valued  poHcieB,  and  when  AdjoitfiMAt  of 

this  is  so,  the  valuaticm  in  the  policy  is  the  sole  basis,  on  which  freight,  piofiiii 

to  calculate  the  amount  of  indemnity  the  underwriter  has  to  — '. 

pay,  except  in  the  case  where  only  part  of  the  full  cargo  to  onVpait^of  fail 

which  the  valuation  was  intended  to  apply  is  on  board,  or  ^^l^j^ 

contracted  for  at  the  time  of  loss :  in  such  cases,  as  we  have  contractejf  for 

'at  timo  of  lotBm 

already  seen,  the  underwriter  can  only  be  called  on  to  pay 
upon  such  proportion  of  the  value  in  the  policy,  as  the  part  of 
the  cargo  on  board  or  contracted  for  at  the  time  of  loss  bears 
to  the  full  intended  cargo.  (A;) 

In  open  policies  on  freight  the  loss  by  the  general  usage  Rule  of  adjust. 
of  Lloyd's  is  adjusted  upon  the  gross,  and  not  upon  the  net,  poUciM.'^'^ 
proceeds  of  the  freight  at  the  port  of  destination  ;  and  this 
usage,  though  considered  inconsistent  with  sound  principle, 
has  been  sanctioned  and  acted  upon  by  the  Court  of  Common 
♦Pleas  (/) :  if,  in  an  open  policy  on  freight,'  only  part  of  the      *  988 
cargo  be  on  board  or  contracted  for  at  the  time  of  loss,  and  pari*of  fuuV 
this  part  be  totally  lost,  the  underwriters  can  only  be  called  ^^  ^^'^ 
upon  to  pay  the  actual  amount  of  freight  on  the  goodal 
actually  lost,  together  with  premiums  and  costs  of  insur- 
ance (nt) :  in  fact,  in  such  cases  the  underwriters,  whether  in 
a  valued  or  open  policy,  shall  adjust  as  for  a  total  loss  of  part 
of  the  freight :  paying  the  same  proportion  of  the  sums  for 
which  they  have  subscribed  the  policy,  as  the  freight  of  the 
goods  lost  bears  to  the  full  freight,  which  would  have  been 
earned,  had  the  whole  intended  cargo  been  loaded,  and  all 
arrived. 

Where  only  freight  pro  raid  is  earned,  this  is  adjusted  in  Freight  pro 
the  United  States  as  a  salvage  loss,  t.  e.  the  underwriter  pays  ^^^ 
the  difference  between  the  pro  raid  and  the  full  freight,  (n) 

Where,  as  is  frequently  the  case  in  the  United  States,  it  is  Adjustment  on 
agreed  to  adjust  an  average  loss  on  profits  at  the  same  rate  Mrt  of  goods 
as  on  the  goods  out  of  which  they  are  to  arise,  and  the  goods 
arrive  sea-damaged,  or  part  of  them  is  totally  lost,  this  is 
adjusted  as  an  average  loss  on  profits  pro  tanlo  (o) ;  and  the 
role  there  is  the  same,  where  part  of  the  goods,  owing  to  the 

(i)  Pofbes  V.  AapiMll,  13  East,  323.        (m)  Forbes  v.  Cowie,  1  Campb.  SOO. 

See  stgnd,  Part  I.  Cbap.  xi.  oa  Valua-  Per  Lord  Dlenborough  in  13  East,  326. 
tioa.  (»)  2  Phiiaps  on  Ins.  208  -  210. 

(0  Palmer  v.  Backbune,  1  Bingb.  02.       (o)  IbkL  226, 227. 


998  ADJUSTMSNT  OF  PA&dOCLAE  AVS&AGB. 

A^urtnMot  of    decay  produced  by  sea-^damage,  are  necessarily  sold,  or  thrown 
^ht,  profits,    overbcNBurd  in  the  course  of  the  voyage,  (p) 


dec 


Sbct.  rV.    PMp  Averages* 

Petty  average.  ^  363«  In  discussing  the  subject  of  general  average,  it  has 
appeared  that  all  extraordinary  charges j  occasioned  by  un- 
foreseen and  unusual  accidents,  and  incurred  for  the  general 
benefit,  were  the  subjects  of  general  contribution :  there  are, 
however,  many  charges  similar  in  kind,  though  different  in 
occasion  and  object,  which  occur  regularly  in  the  usual 
course  of  the  voyage,  and  which  the  master,  in  the  ordinary 
989  ^  ^course  of  his  duty,  necessarily  furnishes  for  the  purposes  of 
the  ship  and  cargo.  These  charges  are  called  pettp  averages. 
They  are  never  the  subject  of  any  claim  on  the  underwriter  ^ 
but  were  formerly,  and.  in  some  cases  still  are,  borne,  one 
third  by  the  ship^  and  two  thirds  by  the  cargo;  generally 
speaking,  in  modern  practice  it  has  become  usual  to  com- 
pound for  these  petty  averages  by  paying  5  per  cent,  calcu- 
lated on  the  iceight,  and  5  per  cent,  more  for  primage  charged 
on  the  captain  ;  and  accordingly,  bills  of  lading  in  use  at 
present  contain  a  provision  £6r  the  payment  of  primage  and 
average  accustomed,  (q) 

These  charges  are  all  the  ordinary  charges  at  the  places  of 
loading  and  unloading,  and  during  the  voyage;  such  as 
common  pilotage,  tonnage,  light  money,  beaconage,  anchor- 
age, ordinary  quarantine,  river  charges,  signals,  instructions, 
passage  money  by  fortified  places,  expenses  for  digging  a 
ship  out  of  the  ice  when  frozen  up  in  the  regular  course  of 
the  voyage.  &c.  (r) 

Of  course,  if  any  of  these  charges  be  incurred  for  any 
extraordinary  purpose,  to  relieve  the  ship  and  cargo  from 
impending  danger,  they  will,  as  we  have  seen,  be  general 
average. 

(p)  Ibid.  226,  227.  Beneck^,  Pr.  of  Indem.  165.    Stevens  on 

(q)  Park  on  Ins.  217.  8th  ed.  Marsh.    Averag6|  a  5th  ed. 
ins.  540.     2  Phillips  on  Ins.  71.  note.        (r)  Ilwi.  quA  tufrd. 


(988.) 
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«ENE&AL  DOOTBIKS  OF  TOTAL  LOSS  AND  ABANDON^IKNT. 

§  364.  A  total  loss^  in  inMiranoe  law,  is  one  on  account  of  ^"^^^q^ 


the  aaaiired  is  entitled  to  recover  from  the  underwriter  Jo«  «»<>  ai»n- 
the  whole  amount  o£  his  subseriplion.  = — -—^ — ■ 

*^  Total  loss — 

Total  losses  are  either  absolute  or  constructive.    An  abso^  what. 


total  loss  is  one  which  entitles  the  assiured  to  claim  .from 
the  underwriter  the  whole  amount  of  his  subscription,  uriihovt 
giving  notice  cf  abandonmeiU. 

A  eonstmctioe  total  loss  is  one  which  entitles  him  to  make 
a«ch  claim,  oo  condition  of  giving  such  notice. 

An  absobtie  total  loss  takes  place  when  the  subject  insured  Aiwoiate  total 
wholly  perishes,  or  its   recovery  is   rendered   irretrievably 
Iwpeless.  (a)  ^ 

A  constmetive  total  loss  takes  place  when  the  subject  in«  ^"^^^ 
aured  as  not  wholly  destroyed,  but  its  destruction  is.  rendered 
highly  probable,  and  its  recovery,  though  not  utterly  hopeless, 
ytl  exoeediagly  doubtfuL^ 

The  distinction  between  cases  of  absolute  and  constructive  i>octriDeoraiK 

'  ,  solute  and  ooa- 

total  loss  has  nowhere  been  better  pomted  out  than  m  the  atructive  total 
Ibllowiiig  passage,  from  the  judgment  of  Lord  Abinger,  in  abaltdonment, 
Ibe  leading  ease  of  Roux  t;.  Salvador.  g>J?k1in%r. 

''  The  underwriter,"  says  his  lordship,  ^'  engages  thai  the  Cases  of  abto- 
aubjcct  of  insuranea  shall  arrive  in  safety  at  its  destined  ler- 
mination.    If,  in  the  progress  of  the  voyage,  it  becomes 
totally  destroyed  or  annihilated,  or  if  it  be  placed,  by  reason 
of  the  perils  against  which  he  insoras,  in  such  a  position  that 

(a)  Ia  peile  pfaOe  est  I'ao^aBtissemeiit    surtes.    Boalay-Paty  on  Emerigoii,  voL 
oa  la  privatioa  eflective  des  ohoses  aa>    ii.  p.  317.  ed.  1827. 


1  Pod,  p.  1000.  *  Post,  p.  lOS. 
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General  doo- 
trine  of  total 
low  and  aban- 
doomenL 

991* 

Caaesof  oon- 
stroctive  total 
loss. 


AbaukMunent 


Gooseqaencea 
of  Dipt  abandon- 
ing—.  where 
theloti  turns 
out  to  be  only 
pattiaL 

Where  it  turns 
out  to  be,  in 
lact,  total. 


it  is  wholly  out  of  the  power  of  the  assured,  or  of  the  under- 
writer to  procure  its  arrival,  he  is  bound  by  the  very  letter  of 
.  his  contract  to  pay<  the  sum  insured.'' 

*^^  But  there  are  intermediate  cases ;  there  may  be  a  capture 
which,  though  primd  facie  a  total  loss,  may  be  followed  by  a 
re-capture,  which  would  revest  the  property  in  the  assured. 
There  may  be  a  forcible  detention,  which  may  speedily  ter- 
minate, or  may  last  so  long  as  to  end  in  the  impoesibiUty 
of  bringing  the  ship  or  the  goods  to  their  destination.  There 
may  be  some  other  peril  which  renders  the  ship  innavigable, 
without  any  hope  of  repair,  or  by  which  the  goods  are 
partly  lost,  or  so  damaged  that  they  are  not  worth  the 
expense  of  bringing  them,  or  what  remains  of  them,  to  their 
destination." 

'^  In  all  these,  or  any  similar  oases,  if  a  prudent  man,  not 
insured,  would  decline  any  further  expense  in  prosecuting  an 
adventure,  *the  termination  of  which  tcill  probably  never  be 
sticcessftdly  accomplished^  a  party  insured  may,  for  his  own 
benefit,  as  well  as  that  of  the  underwriter,  treat  the  case  as 
one  of  a  total  loss,  and  demand  the  full  sum  insured.  But  if 
he  elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it, 
still  exists,  and  is  vested  in  him,  the  very  principle  of  in- 
demnity requires  that  he  should  make  a  cession  of  ail  his 
right  to  the  recovery  of  it^  and  that,  too,  within  a  reasonable 
tune  aft^  he  receives  the  intelligence  of  the  accident,  that 
the  underwriter  may  be  entitled  to  all  the  benefit  of  what  men/ 
still  be  of  any  value^  and  that  he  may,  if  he  pleases,  take 
measures,  at  his  own  cost,  for  realizing  or  increasing  that 
value.  In  all  these  oases,  not  only  the  thing  insured,  or 
part  of  it,  is  supposed  to  exist  in  specie,  but  there  is  a  posp 
sibility,  however  remote,  of  its  arriving  at  its  port  of  destina- 
tion, or,  at  least,  of  its  value  bdng  in  some  way  affiected  by 
the  measures  that  may  be  adopted  for  the  recovery  or  pre* 
servation  of  it." 

^*  If  the  assured  prefers  the  chance  of  liny  advantage  that 
may  result  to  him  beyond  the  value  of  the  thing  insured,  he 
is  at  liberty  to  do  so ;  but  then  he  mtcst  also  abide  the  risk  o 
the  arrived  of  the  thing  in  such  a  staiCj  as  to  entitle  him  to  no 
more  than  a  partial  loss.  If,  in  the  event,  the  loss  should 
become  absolute^  the  underwriter  is  not  the  less  liable  upon 


TOTAL  LOSS  AITD  ABAKDONMSNT.  9dS 

contract,  because  the  assured  has  used  his  own  exertions  General  doo- 
*to  preserve  the  thing  insured,  or  has  postponed  his  olaim,  till  loss  and  aban- 
that  event  of  a  total  loss  has  become  certam,  which  was  un-  ^^'""^^^ 


certain  before."  {b)  *  8^ 

Abandonment^  therefore,  is  the  act  of  cession,  by  which,  ^^^l"*"^* 
in  cases  where  the  loss  or  destruction  of  the  property,  though 
not  absolute,  is  highly  imminent,  the  assured,  on  condition  of 
receiving  at  once  the  whole  amount  of  the  insurance,  re- 
linquishes to  the  underwriters  all  his  property  and  interest  in 
the  thing  insured,  as  far  as  it  is  covered  by  the  policy,  with 
all  the  claims  that  may  ensue  from  its  ownership,  and  all  the 
profits  that  may  arise  from  its  recovery,  (c) 

No  formal  deed  or  instrument  is  required  in  order  to  carry  NofomuU  jp- 

^  "^    stniment  of 

this  act  into  effect,  (d)     Immediately  upon  receiving  in-  abandonment 
telligence  of  such  a  loss  as,  in  his  opinion,  entitles  him  to  [^^ abandon- 
abandon,   the  assured  in  this  country  sends  to  the  under-  °^^^ 
writers    an    intimation,    generally  in    writing  (e),   that  he 
abandons,  or  intends  to  abandon,  to  them  all  his  interest  in 
the  subject  insured,  and  to  look  to  them  for  payment  of  a 
total  loss.     This  intimation  is  technically  called  a  notice  of 
abandonment^  and  it  is  the  only  form  required  by  the  law  for 
carrying  an  abandonment  into  effect.  (/) 

If  the  underwriter,  on  receivincc  this  notice,  either  ca?-  Aooeptanoeof 

D  '  abandcxunent. 

pressly^  by  word  or  writing,  or  impliedly^  by  his  acts,  shows 
that  he  is  willing  to  adopt  the  abandonment  on  the  terms 
proposed  by  the  assured,  he  is  said,  in  technical  language, 
"  to  accept  the  notice  of  abandonment  J*^  {g) 

If  the  intelligence  upon  which  the  notice  of  abandon-  Unienthein- 
ment  was  founded  turns  out  to  be  wholly  fahe^  then,  of  faiaff^ao- 
course,  such  notice  is  a  mere  nullity,  and  the  underwriter  is  S^^^nder-^ 

wriler. 

H)  Per  Lord  Abinfer  in  Roux  v.  Sal-  "Lt  dHttitumtnt  fguipolU  d  un  tram- 

vador,3BingiLN.  C.  28(Ca87.  port.'*    SeejMK,  lld7. 

(c)  Enierigon  thos  defines  it:  L*acte  {d)  Ghudon,  chap.  viL  art  3. 

par  leqoel  raator^  quitie  et  d^Iaiise  anx  (e)  It  need  not  even  be  in  writing,  but 

aameiue,  lee  droita,  noma,  raisona,  et  may  be  made  orally.    Parmeter «.  Tod- 

actioM  qn'il  a  en  la  choae  aaiure^,  chap,  hunter,  1  Campb.  542.    Read  v.  Bon- 

Tvu,  ^6L,  iL  p.  206.  ed.  1827.    Hie  ear-  ham,  8  Brod.  9l  Bing h.  147. 

best  and  beat  expoiWon  of  the  true  nature  (/)  See  jmk,   Chap.    IX.    Sect.  2. 

of  abandoameot  is  to  be  Ibund  in  La  <*Foini  of  Noiioe  of  AbandonmenU" 

GvidoB,  chap,  vii  art.  1 ;  and  see  the  Po$tt  1161. 

■oie  thereon  in  Paideasns,  CoUeotion  des  (g)   See  poK,   Chap.    DC.  Sect.  4. 

Loii  Maritimea,  vol.  ii.  p.  400.    Hie  snm  "  AeoeptABoe  of  Abandonment."     Fa$$, 

of  the  whole  ii  conveyed  in  the  sentence,  1172. 
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The  facts  apoQ 
wfaich  the 
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tify it  at  the 
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notice  of  aban- 
donment in 
England. 


*liot  bound  by  bifi  acceptance,  (k)  ^  In  every  other  case  how- 
ever, a  notice  of  abandonment  once  accepted  by  the  vander- 
writer  cannot  be  disjfnited  by  him,  and  be  ie  bound  to  pay 
the  assured  the  whole  amount  of  his  subecriplion,  without 
any  reference  whatever  to  the  subsequent  restoration  of  the 
property,  (t) 

Except  in  cases  where  the  und^writer,  by  accepting  or 
acting  upon  it,  has  thus  precluded  himself  from  taking  any 
objection  to  its  validity,  it  may  be  laid  down  as  an  universal 
principle,  that  no  abandonment  can  have  any  effectual  opera- 
tion unless  the  stale  of  things  was  such  as  to  justify  it  at  the 
time  it  was  made. 

Hence,  by  the  phrase  a  ''  valid  abandewnent "  is  meant  one 
warranted  by  the  state  of  things  existing  when  notice  of 
abandonment  was  given,  {j  ) 

Up  to  this  point  there  is  an  entire  agreement  between  oiv 
own  law  and  that  of  other  maritime  states  with  regard  to 
abandonment :  we  have  now,  however,  arrived  at  that  which 
oonstitutes  the  most  important  distinction  between  the  doc- 
trine of  abandonment,  as  understood  in  this  country,  and  that 
which  prevails  on  the  greater  part  of  the  continent  of  Europe 


{h)  Emerigon,  ehap.  xvii.  sect  vi.  vol. 
ii  p.  233.  ed.  1827.  See  also  per  Lord, 
EUenborough  in  Bainbridge  v.  Neiison, 
10  East,  341. 

(0  See  pejt,  Chap.  IX.  Sect  4.  **  Ao- 
ceptance  of  Abandonment."    Po§i^  1172. 

{j)  In  England  see  Bainbridge  v.  Neil- 
son,  10  East,  329,  and  341.  In  France, 
Paideasos,  Coon  de  Droit,  Comm.  part 
iv.  tit.  V.  chap.  iii.  i  1.  torn.  3.  p.  233.  ed. 
1641.  In  (be  United  States,  2  Phillips  on 
Ins.  373.  and  the  cases  there  cited. 
<^  Hatsball  9.  DelfNrare  Ins.  Co.  4  Cranch, 
202;  2  Wash.  C.  CM ;  Church  v.  Be- 
dient,  1  Caines,  Cas.  21 ;  Hallett  v.  Pey- 
ton, 1  Caines,  Cas.  28 ;  Penny  v,  N.  York 
Ins.  Co.  3  Caines,  ]^55 ;  Schiefllilin  v.  N. 


York  bis.  Co.  9  John.  26;  Dickey  t.  N. 
York  Ins.  Ca  4  Cowen,  222 ;  Dickey  t. 
Amer.  Ins.  Co.  3  Wendell,  656 ;  Church 
V.  Mar.  Ins.  Co.  1  Mason,  241 ;  Hum- 
phrey ».  Union  Ins.  Co.  3  Ma8Mi,429; 
Depau  e.  Ocean  Ins.  Co.  5  Cowen,  63; 
Dutilh  V,  Oatlifi;  4  Dallas,  446 ;  Rhiae- 
lander  o.  Ins.  Co.  of  Pennsylv.  4  Cranch, 
2&;  Leev.  Boaidman, 3 Mass.  238;  Wood 
V.  Lincoln  and  Kennebec  Ins.  Co.  6 
Mass.  479;  Peeie  v.  Merchants  Ins.  Co. 
3  Mason,  27 ;  Maryland  &  Phoenix  los. 
Co.  V.  Batburst,  5  GiH  &  John.  190; 
Bradlie  v.  Blaryiand  Ins.  Co.  12  Peteit, 
378',  Ralston  v  Union  Ins.  Co.  4  Bm- 
ney,  386.  ^ 


1  For  cases  showing  on  what  iirtelligenoe  an  abandonment  may  be  made.  See 
Muir  0.  Ins.  Co.  1  Caines,  54 ;  Boeeley  v.  Chesapeake  Ins.  Co.  3  GUI  ft  John.  4fiD. 
On  intelligence  of  ti^e  capture  o&  the  ship,  the  insured  may  wait  the  event,  aad 
abandon  on  intelligence  of  condeowation.  Bftaryland  dc  PhoBuix  Ins.  Co.  «• 
Bathurst,  5  Gill  &  John.  159.    fcJee  Duncan  v.  Kooh,  Waltaoe,  33. 
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and  in  the  United  States  of  America  —  a  distinction  so  com-  General  doc- 
pletely  pervading  the  whole  subject  that  it  cannot  be  brought  louand  aban- 
too  early  before  the  reader's  notice.  donment. 


The  doctrine  of  all  foreign  and  American  jurists  is  ^'  that,  Not  so  in 
if  the  facts  are  such  as  to  justify  an  abandonment  at  the  time  united  states. 
it  was  made,  the  subsequent  recovery  of  the  property,  before 
the  assured  has  taken  legal  measures  for  enforcing  his  claim, 
does  not  divest  him  of  his  right  to  insist  on  his  abandonment, 
and  recover  as  for  a  total  Joss  (A;) ;  or  in  the  language  of 
Mr.  J.  Story,  "  an  abandonment  once  rigktfuUy  made  is  *con-      *  994 
elusive,  and  the  rights  following  from  it  are  not  divested  by 
any  subsequent  events  which  may  change  the  situation  of  the 
property."  (/ )  ^ 

In  our  own  country  the  law  is  different,  and  the  rule 
(though  doubted  by  Lord  Eldon,  and  by  him  intended  to 
have  been  submitted  to  the.  twelve  judges  (m), )  must  now 
be  considered  as  estabhshed,  by  a  long  and  uniform  course 
of  decisions,  ihaiy  even  although  the  facts  were  such  as  to 
justify  the  assured  in  giving  notice  of  abandonment  at  the  time 
he  did  5t>,  yet  he  cannot  insist  on  mch  notice^  and  recover  as 
for  a  total  loss^  if  the  thing  insured  be  restored^  b^ore  he  corn^ 
mences  his  action^  in  such  a  state  that  he  may  reasonably  be 
expected  to  take  possession  of  U,  {n) 

In  fact,  in  English  law,  to  use  the  words  of  Lord  Ellen*  in  this  coantry 
borough,  <^  the  nature  of  the  damnificalian  at  the  time  when  the  dunn^ca- 

tion  at  the  time 
when  the  action 
{t)  3  Kent^s  Comm.  (5th  ed )  p.  325.       (/)  tin  Peele  v:  Meichant*s  Ins.  Co.  is  brought  is 
For  the  rale  as  it  prevails  on  the  continent,    3  Mason's  Rep.  27.  {^®  r^^toT  ^ 

mee  Emengon,  chap.  zvii.  sect.  4.  vol.  ii.       («i)  In  Smith  v.  Robertson,  2  Dow^  cover  as  for  a 
^  229.  ed.  Ib87.    Boulay-Paty,  ibid.  223.    Pari.  Cases,  474.  total  loss. 

Code  de  Commeroe,  Art.  385.  Pardes-  (n)  Bainbridge  v.  Neilson,  10  East, 
SOS,  Coun  de  Droit,  Com.  vol.  iii.  part  iv.  329.  Patterson  v.  Ritchie,  4  M.  dc  Sel. 
tiL  V.  eh.  3.  and  4.  p.  423.  ed.  1841.  393.  Brotherton  v.  Barber,  5  M.  &  Sel. 
For  the  rule  as  esuUithed  in  the  United  418.  Naylor  v.  Taylor,  9  B.  de  Cr.  725 ; 
Slates,  see  tMarahall  v.  Delaware  Ins.  Holdsworth  9.  Wise,  7  B.  &  Cr.  794; 
Comp.  4  Cranch,  (S.  C.)  Rep.  202.  and  see  /wst,  Chap.  VIII.  sect.  2. 


I  3K••^  (5Uied.)  394,  335;  Biadlie  a,  Maryland  Ins.  Co.  12  PMera,  (U.  S.)  378; 
Ehjnelauder  v.  Insw  Co.  of  Peunsylv.  4  Cranch,  29 ;  Pesuit  v.  National  Ins.  Co. 
15  Wendell,  490;  Lovering  v.  Mercantile  Ins.  Co.  12  Pick.  348;  Lee  v.  Boardman, 
3  Mass.  238;  Pamons,  Ch.  J.,  in  Wood  v,  Lincohi  and  Kennebec  Ins.  Co.  6  Mass. 
479,  488;  Dorr  v.  Union  Ins.  Co.  8  Mass.  494;  Coolidge  «.  GHoucester  Ins.  Co.  ■ 

15  Mass.  341 ;  Munson  v.  Newbury  Ins.  Co.  4  Mass.  88 ;  Rhioelander  v.  Ins.  Co.  of  j 

Peaasyhr.  4  Cranch,  29 ;  Dntilf  v.  Qatlifl;  4  Cranch,  31,  n. ;  4  Dallas,  446 ;  Bordes  v.  j 

Hailei,  1  Caimes,  444;  Jumel «.  Mar.  Ins.  Co.  7  John.  412,  | 
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General  doo- 
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donment. 


Illttfltration  of 
the  diflerenoe 
between  our 
own  and  the 
foreign  Uiw  as 
to  abandon* 
ment. 
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Distinction  be- 
tween the  right 
to  abandon  and 
the  right  to  give 
notice  of  aran- 
domnenU 


the  action  is  brought^  is  to  be  regarded  as  Ike  criterion  of  the 
right  to  recover  as  for  a  total  loss  ;  and  ify  at  that  timey  what 
had  antecedently  been  a  total  loss  has  by  subsequent  events  ceas^ 
ed  to  be  so  J  and  become  an  average  loss  merely  ^  a  compenscMon 
for  an  average  loss  can  alone  be  recoveredJ^  {&) 

Hence,  supposing  the  shipowner  to  have  given  notice  of 
abandonment  immediately  on  hearing  of  his  ship's  being 
captured,  and  while  the  state  of  capture  still  continued  ;  if, 
after  giving  such  notice,  but  before  commencing  any  actioo 
against  the  underwriters  for  the  loss,  the  ship  is  recaptured 
and  brought  back  to  port  in  a  partially  damaged  state :  in 
such  case,  in  France  and  the  United  States,  the  under- 
writers, whether  they  had  accepted  the  notice  of  abandon- 
*ment  or  not,  would  be  bound  to  pay  the  whole  amount  of 
their  insurance,  and  take  to  the  abandoned  ship ;  for  the 
capture,  which  existed  at  the  time  the  notice  was  given,  was 
a  justifiable  ground  of  abandonment.  In  England,  in  the 
like  case,  unless  they  bad  bound  themselves  by  acceptance, 
the  underwriters  woold  neither  be  compelled  to  take  the  ship, 
nor  to  pay  more  than  a  particular  average  loss. 

From  this  state  of  our  law,  it  follows  (and  it  is  of  great 
importance  to  bear  this  remark  in  mind,)  that  a  distinction 
exists  in  this  country,  which  is  not  to  be  met  with  elsewhare, 
between  the  state  of  facts  which,  will  entitle  the  assured  to 
give  notice  of  abandornnent^  and  those  which  will  entitle  him, 
after  having  given  such  notice,  to  insist  upon  it  and  recover  as 
for  a  total  loss,  ^^  It  does  not  follow,"  says  Mr»  J.  Le  Blanc, 
^^  thai  a  man  has  a  right  to  abandon,  because  he  has  a  right  to 
give  NOTICE  OF  ABANDONMENT  ou  the  faith  of  the  intelligence 
received."  (p) 

A  notice  of  abandonment^  indeed,  in  our  law,  may  or  may 
not  operate  as  an  abandonment  in  fact,  according  to  the 
ultimate  situation  of  the  property  intended  to  be  abandoned ; 
and  it  must,  therefore,  be  carefully  distinguished  from  an 
abandonment^  as  that  word  is  employed  generally  by  the 
American  and  continental  jurists  in  the  sense  of  a  virtual  and 
irrevocable  transfer  of  all  the  abandoned  property ^  quite  trre- 
spective  of  its  subsequent  restoration. 


(o)  Per  Lord  EQenboroogh  in  M'lver       {p)  Per  Le  Blanc  J.  in  Bainbridge  •. 
9.  Hendemn,  4  Maule  de  Sel.  SQi.  Neilson,  10  East,  p.  345. 
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Wfaerei  however,  the  underwriter  has  accepted  the  notice  Genenddoe- 
of  abandonment,  or  where  the  totality  of  the  loss  continues  to«and  ab^. 
down  to  the  conunencement  of  the  action,  a  notice  of  aban-  ^^°^°^- 
doninent,  if  originally  valid,  has  precisely  the  same  effect  in  ^i>era,  i»w. 
this  country  as  everywhere  else.  abondoomeat 

In  sueh  cases  it  operates,  both  here  and  elsewhere,  as  a  o^ted^or^^not 
complete  and  effectual  transfer  of  property  from  the  assured  t^!^^l^ 
to  the  underwriters  (q) ;  who,  in  the  language  of  the  conti-  ^^JSJSL^ft*^ 
Dental  jurists,  are,  by  virtue  of  it,  subrogated  into  the  place  operatn'in  it- 
*of  the  assured    {par  le  dilaistement  V  a$9wri  subroge  les  fer  of>operty. 
assureurs  en  son  Ueu  et  place,  (r) )   It  has  even  a  retrospective      *  996 
effect,  and  operates  as  an  assignment  of  the  property,  not  ^e^tkM  ^mL 
only  from  the  time  when  it  was  given,  but  from  the  moment  i<w- 
of  the  loss  which  justified  it  (5) ;  so  that  the  underwriters  are 
presumed,  to  the  extent  of  their  respective  subscriptions,  to 
have  been  the  owners  of  the  thing  insured  from  the  period  of 
the  loss.  {£) 

In  a  word,  a  vaUd  notice  of  abandonment^  wader  the  UsmtO'  £^«^t  of  a  valid 
tions  already  indicated^  has  a  retrospective  effect^  and  does  of 
iisdf  and  without  any  deed  of  cession^  transfer  the  right  of 
property  to  the  underwriters^  to  the  extent  of  the  insurance^  from 
He  moment  of  the  loss,  (u) 

Buch  is  a  general  outline  of  the  doctrine  of  abandonment ;  Principles  upoA 
a  doctrine  which,  upon  the  continental  system,  seems  un-  ^aUukiaimlat 
doubtedly  opposed  to  the  true  principles  of  indemnity  in  '^^^ 
marine  insurance;  for  it  is  difficult  to  see  upon  what  ground 
the  underwriters  should  have  thrown  upon  them  the  compul- 
sory proprietorship  of  that  which  may  prove  more  detrimen* 
tal  than  advantageous ;  and  cases  may  easily  be  put  in  which 
the  assured,  on  the  one  hand,  by  the  exercise  of  this  privilege, 
may  recover  more  than  he  has  lost ;  and  the  underwriter,  on 
the  other,  have  ultimately  to  pay  more  than  the  whole  amount 
of  the  assurance*  (r) 

Even  under  our  own  more  limited  system,  a  great  dis- 

• 

{g)  Guidon,  chap.  vii.  art.  1.  in  Par>  (u)  See  Emerigon,  chap.  zrii.  aect.  vj. 
desBOfl,  Lm  MariUmes,  vd.  ii  p.  400 ;  f  4.  vol.  ii.  p.  232.  3  Kenl's  Gomm.  (Suk 
mad  tee  p«d,  Cbap.  IX.  Sect.  6.  ed.)  3ld,  post^  Chap.  IX.  Sect.  0. 


(r)  dnerigoo,  ehapi  xm  aect.  4.  vol.        (9)  £inerigon,  chap.  xrii.  sect  1.  vd.  n. 
ii.  pi  222.  ed.  1827.  p.  207,  ed.  1827.    Beneck^,  Pr.  of  Indem. 

{s)  2  PbiHipa  on  Ins.  41&  337,  338. 

(I)  See  potty  Cbap.  UL  Sect  6  fertile 
proof  of  thji  poaiiioB. 
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General  doo-  inclination  was  formerly  shown  by  the  English  judges  to 
Ion  and  aben*    encouTage  or  extend  the  application  of  the  doctrine  (to) :  Lord 

°^°^' EUenborough  on  one  occasion   spoke  of  it  as  a  desperate 

aSmdoom^t  ^^^  *^®^  ^^  ^^^  nnderwriler,  who  is  to  save  himself  as  well  as 
^rMedT/*'^  he  can  "  {x) ;  and  during  the  whole  time  he  presided  in  the 
met\y  in  the  *Court  of  King's  Bench  he  uniformly  endeavored  to  restrain 
than  at  present  the  practice  withm  narrow  limits. 

997  ♦  The  recent  tendency  of  the  courts^  however,  both  in  this 

country  and  the  United  States,  has  unquestionably  been  to 
give  a  reasonable  facility  and  extension  to  the  practice  of 
abandonment(y) :  and  there  can  be  no  doubt,  that,  if  restrained 
within  due  limits,  this  practice  gives  a  direct  encouragement 
to  mercantile  enterprise.^ 
Utflity  of  aban-      To  all,  indeed,  who  are  engaged  in  commercial  specula- 

donnients  ^  c?  t?  i 

tions,  it  is  of  the  last  importance  to  have  a  ready  and  quick 
command  over  their  capital^  so  as  to  be  enabled  at  once  to 
withdraw  it  from  any  adventure  that  appears  likely  to  be 
losing,  and  invest  it  in  another  that  promises  to  be  lucrative. 
Suppose,  then,  a  merchant  or  shipowner  to  have  received 
information  of  some  marine  casualty,  such  as  capture  or 
stranding,  which  renders  the  total  loss  of  his  property  highly 
probable,  but  not  absolutely  certain  -^  what  is  he  to  do  under 
such  circumstances  ?  To  have  his  funds  locked  up  during 
the  whole  time  he  is  waiting  the  ultimate  issue  of  the  accident 
would  be  almost  as  disastrous  as  the  absolute  total  loss  of  his 
property :  in  fact,  more  so,  for  in  the  latter  case  he  would 
have  an  immediate  claim  on  the  underwriter  for  the  amount 
of  his  subscription.  The  claim,  therefore,  which  he  would 
have  a  right  to  make  in  case  of  an  absolute  total  loss,  the  law 
allows  him  to  make  in  these  cases  of  probaMe  and  highly 
imminent  total  loss :  it  allows  him  to  release  himself  from  his 
embarrassment,  and  deal  with  the  underwriters  on  the  same 
terms  as  though  a  total  loss  had  actually  occuired,  on  con- 

(w)  See  the  opinions  of  Lord  Mans-       (y)  For  England,  see  the  judgment  in 

field  in  Oosb  9.  Withera,  2  Barr.  683,  and  Ronz  v.  Salvador,  3  B,  N.  C.  288.    In  the 

Mr.  J.  BuUer  in  MitcheU  v,  Edie,  1  T.  United  States,  see  the  judgment  of  Mr. 

Bep.  6L6.  J.  .Story  in  t  Peele  v.  Merchant's  las. 

{»)  In  Bainbridge  v.  NeHson,  10  East,  Ck>mp.  3  Mason's  Bep.  27.     3  Kent's 

341.  Comm.  (5th  ed.)  321,  322. 


>  See  the  remarks  in  note,  jmk,  1092. 
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dition  of  his  abandoning  to  th^m  all  his  interest  in  the  subject  General  do** 
iBSOred,  and  all  bis  nghts  of  recovering  it.  (z)  low  and  abui. 

Hence  it  is  that  those  cases  in  which  alone  abandonment  *^^'°°'^^' 

is  either  reqnired  or  allowed  are  called  cases  of  constmcUve  teim**ooiutr^ 
*total  loss:  for,  althoagh  ip  such  cases  the  total  loss  ts  only  tive toul lot^'' 
highly  probablej  the  law,  by  its  eanstruettonj  attributes  to  ^^^ 

them  the  same  effect  which  is  attached  to  cases  where  the 
total  loss  is  absolute,  viz.,  that  of  entitling  the  assured  immedi- 
ately to  demand  from  the  underwriter  the  whole  amount  of 
the  insurance,  (a)  What  anoounts  to  a  case  of  constructive 
total  loss  is  nowhere  accurately  defined  in  English  law,  but 
forms,  as  we  shall  presently  see,  a  difficult  and  intricate 
natter  of  investigation. 

In  all  cases  of  constructive  total  loss,  4/  the  assured  wishes  AbaDdowneat 
to  be  in  a  position  at  once  to  claim  the  whole  amount  of  the  cums  of  oon- 
tJmcrimce,  he  must,  as  a  necessary  preummary,  give  due  km. 
notice  of  abandonment  to  the  underwriters,  it  being  an  ele- 
mentary  fNrinciple  on  this  subject  that   <<  where  the  thing 
insured  subsists  in  specie^  and  there  is  a  chance  of  its  recoverp^ 
m  order  to  make  it  a  total  loss  there  must  be  an  abandon- 
ment." {c)  1 

The  assured,  indeed,  even  in  these  cases,  has  always  his 
election,  whether  to  abandon  or  not :  for  there  is  no  rule 
making  abandonment  in  any  case  necessary  in  the  abstract^ 
and  irrespective  of  the  object  of  recovering  as  for  a  total 

"A  party,"  says  Lord  EUenborough,  "is  not  in  any  case  Bat imiy leoei- 
ebUged  to  abandon ;  neither  will  the  want  of  abandonment  miXe'a 


oon- 


oust  him  from  bis  claim  for  that  which  is,  in  fact,  either  an  p™^**^  **^ 
average  or  a  total  loss,  as  the  case  may  be."  —  "  Where  there 
is  an  abandonment,  the  risk  isthrown  upon  the  underwriters ; 

(«)  Per  Lord  Manifield  in  Qo«  p.  aoperllapailerfoDedecesiiiAiDeBolKMei. 

Whbns,  2  Burr.  683.    HunilUn  v.  Men-  Boulay-Paty  on   Emerigun,  chap.  xvii. 

dn,  ibid.  1127.  aect.  2,  vol.  ii.  p.  217,  ed.  1827. 

(«)  La  peite  legale  esl  one  preaomption  (c)  Per  Lord  Elleoborough  in  Tunno  v. 

qui  Mippo«e,  que  la  caoae  k  laquelte  elle  Edwarda,  12  £aat,  401. 
auacfae  Tefiet  d*autofwer  le  d^liifmmi. 


1  Smith  V.  ManaC  Ina.  Co.7Maloair,  448;  Pieice  v.  Ooeaa  Ina.Co.  18 Pick. 
91;  Goadoa p.  Maaa.  F.  4i M. Ina.  Co.  2  Piok.249;  ^Mtf,  1092;  3  Kent,  (dib  ed.) 
330;  Per  Shaw,  Ch.  J.,  in  Lovering  r.  Mercantile  Marine  Ina.  Co.  12  Pick.  399. 
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In  cases  of  par> 
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missible. 


DivisioB  of  the 
subject 


where  there  is  noite,  a  party  takes  the  chance  of  recoveriiig, 
according  to  his  actual  loss.  Abandonmeni  is  only  Tieceuary 
to  make  a  eonstrucHve  total  loss.^^  {d)  ^ 

It  is  only,  indeed,  in  oases  where  the  assured  wishes  to 
recover  the  whole  amount  of  thQ  insurance,  upon  the  oc- 
currence ^of  a  loss  which  does  not  produce  the  absolute 
destruction  of  the  thing  insured,  that  an  abandonment  is 
either  necessary  or  allowable.  In  cases  of  absolute  total  loss 
it  is  considered,  as  wp  shall  presently  see,  to  be  a  mere  idle 
ceremony,  (e) 

And  in  cases  of  partial  losSj  however  great  may  be  the 
amount  of  the  damage,  it  is  wholly  inoperative  and  inad- 
missible :  for  it  is  a  fixed  principle  in  this  branch  of  the  law, 
that  no  merely  partial  loss — no  loss,  that  is,  which  neither 
immediately  produces,  nor  ultimately  tends  to  produce,  the 
total  destruction  or  privation  of  the  thing  insured  —  can  be 
converted  into  a  constructive  total  loss  by  means  of  aban- 
donment. (/)  ^<  There  is  not  any  principle,"  says  Lord 
EUenborough,  "  which  authorizes  an  abandonment,  unless 
where  the  loss  has  been  actually  total,  or  in  the  highest 
degree  probable  at  the  time  of  abandonment."  {g) 

Having  thus  endeavored  to  give  a  general  view  of  the 
doctrine  of  total  loss  and  abandonment,  we  will  proceed  to 
consider,  1.  Those  cases  (of  absolute  total  loss)  in  which  no 
notice  of  abandonment  is  required  (A) ;  2.  Those  cases  (of 
constructive  total  loss)  in  which  the  whole  amount  of  the  in- 


(i)  Per  Lord  EUenborough  in  Hellish 
9.  Andrews,  15  East,  16.  See  also  per 
Lord  Abinger  in  Roax  9.  Salvador,  3  Bingfa. 
N.  C.  287. 

(s)  SeepMC^p.  1004. 


(/)  Gaalet  s.  St  Barbe,  1  T  Hep.  197. 
(jT)  In  Anderson  v.  WalUs,  2  Maule  dc 
Sel.  240. 
(h)  Chap.  VII.  jN>j(,  1000. 


1  "  AU  the  books  agree  that  the  assured  is  never  obliged  to  abandon ;  and  if  he 
does  not,  he  is  always  entitled  to  recover  to  the  extent  of  his  loss.  The  object  of 
abandonment  is  to  turn  t^at  into  a  total  loss  which  would  otherwise  not  be  so.** 
Per  Kent,  Ch.  J.,  in  Oracie  v.  N.  Torfc  Ins.  Co.  8  John.  244 ;  Bosley  9.  Chesapeake 
Ins.  Co.  3  Gill  5t  John.  450 ;  Marean  9.  U.  States  Ins.  Co.  3  Wash.  C.  C.  256 ;  Mur- 
ray 9.  Ins.  Co.  of  Pennsylv.  2  Wash.  C.  C.  186.  '*  The  right  to  abandon  is  a  privi- 
lege which  the  assured  may  exercise  or  not,  at  his  option ;  and  whether  the  kas 
exceed  or  fall  short  of  half  the  value,  the  assured,  without  abandonment,  may  always 
recover  an  indemnity  according  to  the  full  amount  of  his  actual  loss  proved.'*  I^ 
Shaw,  Ch.  J.,  ia  Pieroe  9.  Ocean  Ins,  Co.  18  Pick.  91, 92. 
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8iirance  can  only  be  recovered  on  giving  notice  of  abandon-  General  doo- 
ment  (t) ;  3.  The  particular  requisites  of  a  valid  notice  of  Umb  and  aban- 
abandonment ;  and  the  effects  of  abandonment  on  the  rights  ^^""^^ 
and  liabilities  of  the  assured  and  the  underwriters,  (j) 

(0  Cbap.  Vm.  potif  10S3.  (J)  Chap.  DL  pad,  ilS7, 


(1004) 


1000  ♦  *CHAR  vn. 

OF  ABSOLUTS  TOTAL  ^088,  OB  TOTAL  L088  WITHOirr  NOTICB 

OF  ABANDOiniENT. 

Sect.  I.  Cases  of  Absoluie  Total  Loss  on  Ship  and  Goods 

generally. 

CaMs  of  abso.  ^  365.  An  absolute  total  loss  being,  as  we  have  already 
oa  ahip  and  Been,  One  which  gives  the  assured  a  right  to  claim  from  the 
sjjwgene-  underwriter  the  whole  amount  of  his  subscription  without 
CaMs  of  atMoi.  Qotice  of  abandonment,  it  remains  to  inquire  what  kind  of 
ittte  total  loM.    casualty  amounts  to  a  case  of  absolute  total  loss. 

No  better  or  more  comprehensive  answer  can  be  given  to 
this  inquiry  than  in  the  words  of  Lord  Abinger,  already 
cited :  ''  If,  in  the  course  of  the  voyage,  the  thing  insured 
becomes  totally  destroyed  or  annihilated,  or  if  it  be  placed 
iy  ihe  perib  insured  dgainst  in  such  a  position  that  it  is  totally 
out  of  the  power  of  the  assured  or  the  underwriter  to  procure 
its  arrival,  the  latter  is  bound,  by  the  very  terms  of  his  con- 
tract to  pay  the  whole  sum  insured.''  (a) 
Principle  on  The  great  principle,  therefore,  on  which  all  the  cases  of 

trine  of  abso-     absolute  total  loss  depend  appears  to.be  this— the  impossibiUiy^ 
ifel^'""     owing  to  the  perils  insured  against,  of  ever  procuring  the 
arrival  of  the  thing  insured  according  to  the  terms  of  the 
policy* 

If,  by  reason  of  those  perils  operating  on  the  subject  in* 
sured,  the  assured  is  permanently  and  irretrievably  deprived 
not  only  of  all  present  possession  and  control  over  it,  but 
of  all  reasonable  hope  or  possibility  of  ever  ultimately 
recovering  possession  of,  or  further  prosecuting  the  ad- 
venture upon  it,  that  is  a  case  of  absolute  total  loss :  in 
1001  *      *such  case  there  is  no  spes  recuperandi  at  all ;   the  loss  is 

(a)  Per  Lord  Abiager  in  Boox  v.  Saivador,  3  Bingh.  N.  C.  286. 
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absolutely  and  of  itsdf  totals  independenUy  of  the  election  of  the  Cases  of  abso- 
assured  to  treat  it  as  such  ;  and  be  is,  therefore,  entitled  to  on  ship  and 
recover  from  the  underwriter  the  whole  amount  of  his  in-  Sji^  ^°^ 
sorance  without  giving  any  notice  of  abandonment.^    In  fact  no  notioe  of"" 
it  is  obvious  that  a  notice  of  abandonment  woiild  in  such  case  !i??£?°"?5''* 

requisite  in 

be  a  mere  idle  formality :  abandonment  presents  to  the  mind  p^^^s  of  abso- 
the  notion  of  a  thing  existing  m  whole  or  in  part,  or,  at  all 
events,  the  notion  of  a  doubtful  existence  {spem  recuperandi) ; 
and  it  is  a  plain  absurdity  to  require  the  assured  formally  to 
relinquish  to  the  underwriters  the  hope  of  recovering  that,  of 
which  the  recovery  is  hopeless,  or  a  right  of  property  in  that, 
which  is  irretrievably  lost  or  irreparably  destroyed.  (6)     In 
such  cases,  therefore,  no  abandonment  is  required ;  but  if  ^^jj^^^f^ 
any  remains  of  the  wrecked  ship  or  perished  goods  ultimately  pJ^P|2L «©• 
come  to  hand,  or  if  any  money  have  been  realized  abroad  by  saiviu^e  for  the 
their  necessary  and  justifiable  sale,  such  remains,  or  the  net  underwziten. 
proceeds  of  such  sale,  as  we  shall  elsewhere  see,  are  con- 
sidered as  a  salvage  to  Which  the  underwriters  are  entitled 
after  payment  of  a  total  loss,  (c)    Hence  it  is  that  absolute 
total  losses  are  familiarly  known  in  insurance  law  as  '*  salvage 
losses  trithout  abandonment^^ 

Bach,  then,  being  the  general  principle  on  which  the  whole  Two  classes  of 
doctrine  of  absolute  total  loss  depends,  it  will  be  found  that  lute  total  loss. 
all  the  cases  of  total  loss  in  which  no  notice  of  abandonment 
IB  requisite  may  be  ranged  under  the  two  comprehensive 
classes  indicated  by  Lord  Abinger,  those,  viz.,  in  which,  1st, 
the  thing  insured  is  wholly  destroyed  or  annihilated  by  the 
perils  insured  against,  or,  2nd,  is  by  the  same  perils  wholly 
and  irretrievably  lost  to  the  assured,  so  that  it  is  totally  out  of 
his  power  or  that  of  the  underwriter  to  procure  its  arrival. 


{h)  Ltae  mom  eagii  ad  aimurdnm.  £n  te^lom^if  the  loasitaetuaOyUfUdmo 
CBS  de  perte  eoti^re  le  d^laiflsement  est  abandonment  is  neeusary  Per  Lord  El- 
one  formality  inutile.  Bmengon,  chap.  lenborough,  15  East,  13 ;  see  also  Beneck6, 
zviL  MCt  S,  vol.  ii.  p.  213,  ed.  18S7.  *<  The  Pr.  of  Indem .  414. 
fcoeral  ooovenieiioe  of  making  an  at>an-  {t)  Per  Lord  Abiqger  in  Ronx  9.  Sal- 
donmest  has  led  to  the  notion  that  it  is  vador,  3  Bingh.  N.  C.  288.  See  fou^ 
more  neoeMaiy  than  it  really  is — it  is  Chap.  IX.  Sect  6. 
mdj  nspsssary  to  make  a  oonstmotive 


I  Poif,  1021,  note ;  Robinson  v.  Commonwealth  Ins.  Co.  3  Sumner,  390 ;  POrti- 
■KNith  Ins.  Co.  «.  Braase,  16  Ohio,  81. 
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itjOf 

destruction  Off 
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*With  regard  to  the  first  head  the  question  arises,  what  is 
meant  by  the  words  ^'  wholly  destroyed  or  anmhUated  by  the 
perils  insured  against,"  as  applied  to  the  subjects  of  marine 
insurance. 

As  to  this  point,  it  is  quite  clear  that  these  words  cannot 
mean  wholly  destroyed  or  ennihikUed  in  essence^  u  e.  reduced 
to  absolute  nothingness,  so  as  no  longer  to  exist  in  natwrd 
rerum :  strictly  speaking,  a  change  of  this  kind  from  eniiiy 
into  non^entiiy  is  even  a  physical  impossibility,  and  must, 
therefore,  of  course,  be  thrown  out  of  consideration  in  treating 
of  a  contract  of  practical  indemnity  against  substantial  losses : 
it  is,  therefore,  clear  beyond  a  doubt,  that  if  the  thing 
insured  go  in  bulk  to  the  bottom  of  the  ocean,  or  be  reduced 
by  fire  to  a  heap  of  ashes,  though,  in  either  case,  its  remains 
have  an  existence  in  naturA  rerum^  yet  the  thing  itself  is 
practically,  and,  as  a  subject  of  insurance,  wholly  destroyed, 
so  as  to  entitle  the  assured,  without  notice  of  abandonment, 
to  claim  a  total  loss,  (d)  As  it  has  been  well  said  in  the 
United  States,  although,  even  in  the  case  of  a  ship  foundered 
or  burnt  at  sea,  every  possible  chance  of  salvage  is  by  no 
means  at  an  end,  yet,  in  the  technical  sense  of  a  total  loes  and 
ibr  every  beneficial  purpose  to  which  a  contract  of  insurance 
can  be  applied,  a  ship  foundered  or  burnt  at  sea  is  specifically, 
and,  as  a  shipy  wholly  destroyed."  (e) 

On  the  same  principle,  if  the  thing  insured,  in  the  course 
of  the  voyage,  be,  by  the  perils  insured  against,  reduced  to  a 
complete  state  oi  dismemberment,  so  as  to  have  lost  its 
characteristic  form,  and  no  longer  to  subsist  under  the  same 
denomination  as  that  which  it  was  insured  as  being,  this  is 
an  absolute  total  loss  within  the  meaning  of  the  policy, 
though  its  constituent  parts  may  all,  or  in  great  proportion, 
exist  separately :  thus,  if  a  ship  in  the  course  of  the  voyage 
be  '^  dismembered  by  the  perils  of  the  seas,"  if,  in  a  word,  she 
'<  be  wrecked  in  pieces^^^  so  that  '^  her  planks  and  apparel  be 
scattered  about  in  the  sea^*^  this  is  a  clear  case  of  absolute 
*total  loss  on  ship ;  and  it  seems  equally  so  where,  though 
her  hull  may  still  hold  together,  yet  the  ship,  as  a  ship^  is  dp- 

(d)  See  Emerigon,  chap.  xvii.  sect.  3,    Hatch,  6  BCaas.  Rep.  463,  cited  2  Phillips 
VOL.  ii.  p.  did)  ed.  1827.  on  Ins.  405. 

(#)  Per  Mr.  J.  Sewall,  t  Mairay  p. 
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ttroyed)  and  subsists  only  as  a  wreck  ;  nor  is  any  notice  of  Caaesofabeo- 
abandonment  requisite  in  such  cases  to  entitle  the  assured  to  on  ship  and 
claim  a  total  loss,  (/)  SS^  ^^ 

The  great  difficulty  has  arisen  in  determining  when  perish-  j^ 


I  of  per> 

able  goods  shall  be  so  far  regarded  as  wholly  destroyed  and  "*»**^  8*^- 
annihilated  within  the  true  meaning  of  these  words  in  insur- 
ance law,  as  to  give  the  assured  a  right  to  recover  the  whole 
8om  insured  on  them  without  notice  of  abandonment :  in  one 
aeose  commodities  of  a  perishable  nbture  may  be  said  to  be 
wholly  destroyed  for  any  practical  purpose,  when,  by  the 
I^c^ess  of  decomposition  or  other  chemical  agency,  they 
have  undergone  a  physical  change  of  structure  so  as  no  longer 
to  remain  the  same  kind  of  thing  as  before  :  in  such  case  the 
thing  insured,  in  the  words  of  Emerigon,  ^*  a  cessi  (Pexisleren 
essence^  et  dans  la  nature  qui  lui  est  ftopre!^  (jg) 

The  question  then  is,  whether,  if  this  physical  change  of  Phyaicai 
strocture  have  had  its  origin  in  the  perils  insured  against,  this  ture  Sy  decom- 
IB  an  absolute  total  loss  within  the  policy  on  the  commodities  P^^*^* 
JO  destroyed  :  thus,  suppose  hides,  fish,  firuit,  or  other  perish- 
able articles,  to  have  become  changed  in  the  course  of  the 
voyage  by  the  agency  of  fermentation  or  putrefaction  origin- 
ating in  sea-damage,  into  a  mass  of  rottenness,  so  as  to  have 
wholly  lost  all  salable  value,  as  Mdes^  fishy  orfruUy  though 
they  may  produce  a  trifling  sum  if  sold  for  glue  or  manure^ 
is  this  an  absolute  total  loss  under  the  policy  ? 

Reserving  the  further  discussion  of  this  question  for  another  Where  aU  po». 
place  (A),  we  will  proceed  to  give  some  illustrations  of  the  aUe d^anoeoT 
principle,  that,  where  the  thing  insured  is  placed,  by  the  £[^¥1^1  the 
perils  insured  against,  in  such  a  position  that  it  is  totally  out  j^9  insured 
of  the  power  of  the  assured  or  the  underwriter  to  procure  its  this  is  a  case  of 
Arrival,  no  notice  of  abandonment  is  requisite  to  give  the  io«. 
assured  a  claim  to  a  total  loss.  *1004 

Thus,  if  the  ship  founders  at  sea,  or  goods  go  in  bulk  to  Foundering  at 
the  bottom  of  the  ocean,  so  as  to  leave  no  assignable  chance  '^* 
of  their  recovery,  this  is  a  clear  case  of  absolute  total  loss :  if, 
on  the  other  hand,  they  be  merely  submerged  in  shallow 

'    (/)  Lea  dOfis  do  navire  nnnfrag^  ex-  alflo  Bell  v.  Nixon,  Hok'a  N.  P.  Rep.  p. 

JMent,  maii  ie  iMviri  n'exiete  plus.  Erne-  425. 

qpm,  vd.  ii.  p.  213.  cd.  1827.  Cambridge  (g)  Chap.  xm.  sect  a  vol  ii.  p.  213. 

•.  AMlertoa,  By.  &  Hood.  OQ.    S.  C.  1  ed.  1837. 

Can.  dc  P.  213.  ud  2  B.  4t  Cr.  Ml.   See  (A)  See  Sects.  UL  and  IV.  post. 
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water,  so  that  there  is  a  chance  of  getting  them  up  again, 
though  at  a  cost  probably  greater  than  their  value  when  re- 
covered, this  is  only  a  constructive  total  loss^  and  the  assured, 
in  order  to  recover  the  whole  amount  of  the  insurance,  must 
give  due  notice  of  abandonment,  (i)  ^ 

On  the  same  principles,  the  assured,  on  the  expiration  of 
the  time  after  which  the  legal  presumption  arises  that  a  miss- 
ing ship  has  foundered  at  sea,  may  claim  a  total  loss,  without 
notice  of  abandonment ;  for  it  would,  indeed,  be  absurd  to 
require  from  the  assured  a  formal  abandonment  of  bis  chance 
of  recovering  that  which  the  law  presumes  to  be  irrecoverably 
lost.  If,  however,  such  ship  should  ultimately  chance  to  turn 
up,  this  would  be  for  the  benefit  of  the  underwriters,  who 
might  claim  her  as  salvage.  ( j) 

Every  effective  privation  of  the  spes  recuperandi  amounit  to 
an  absolute  total  loss :  if  the  thing  insured  be  in  the  hands  of 
strangers,  not  under  the  control  of  the  assured  ;  if,  by  any 
circumstances  over  which  he  has  no  control,  it  can  never,  or 
within  no  assignable  period,  be  brought  to  its  original  desti- 
nation — -  in  such  cases  the  circumstances  of  its  remaining  in 


(»)  Anderson  v.  Royal  Exch.  Comp. 
7  East,  38.  Doyie  v.  DaUas,  1  Mood.  6c 
Bob.  48.  a  L.  in  United  States,  see 
t  Sewall  9.  United  Sl  Ins.  Comp.  11 
Pick.  Rep.  90,  cited  2  Phillips  on  Ins.  260. 

(J)  Hoostman  «.  Thornton,  Hoh's  N. 
P.  242.  Mr.  Marshall  says  the  assaied, 
in  this  case,  may  recover  "  on  abamdon- 


fjMN^"  but  he  does  not  cite  any  authority 
which  shows  abandonment  to  be  neoes> 
sary;  in  the  United  States  it  has  been 
decided  not  to  be  requisite  in  such  case. 
t  Cambreh'ng  e.  M*CaU,  2  Dallas  Rep. 
280,  cited  2  PhiUipe,  235.  <<  Goidon  a. 
Bowne,  %  John.  150.  > 


>  The  submersion  of  a  ship  insured,  is,  or  is  not,  a  total  tote,  according  to  the  ci^ 
cumstanoes.  Sewall  v.  United  States  Ins.  Co.  11  Pick.  90;  Peele  v.  Saflblk  Ins. 
Co.  7  Pick.  257.  Stranding  does  not,  in  all  caseS|  give  the  right  of  abandoning  the 
ship.  Wood  V.  Lincoln  and  Kennebec  Ins.  Co.  6  Mass.  479 ;  Patrick  v.  Commercial 
Ins.  Co.  11  John.  13 ;  Peele  v.  Merchant*s  Ins.  Co.  3  Bfason,  27 ;  King  v.  Middle- 
town  Ins.  Co.  1  Connect  184 ;  Church  v.  Marine  Ins.  Co.  1  Mason,  341 ;  Bosley  o. 
Chesapeake  Ins.  Co.  3  Gill  &  John.  450.  But  where  a  vessel,  in  attempting  to  go 
through  Hurlgate,  was  thrown  upon  the  rocks,  her  rudder  and  a  great  part  of  her 
keel  were  knocked  ofi^  and  one  of  her  sides  was  beaten  in,  so  that  the  whole  of  her 
cargo,  consisting  of  salt,  was  washed  out  and  lost,  the  court  directed  the  jury  that,  if 
they  should  find  that  the  vessel,  while  in  this  situation,  vras  in  extreme  danger  of  otter 
destruction,  the  insured  having  abandoned  her  before  she  was  got  ofi|  had  a  right  to 
recover  for  a  total  loss;  and  the  direction  was  held  to  be  correct  King  v.  Middle* 
town  Ins.  Co.  1  Conn.  184.  See  King  a.  Uartfoid  Ins.  Co.  1  Conn.  333.  Where, 
however,  the  vessel  is  delivered  of  her  perQ,  however  imminent  jt  may  have  been, 
before  the  abandonment,  the  abandonment  for  that  cause  will  not  be  valid*  Uall  a. 
Franklin  Ins.  Co.  9  Pick  466;  Smith  a.  Universal  Ins.  Co.  6  Wheaton,  176w 
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specie  at  any  forced  termination  of  the  risk  is  of  no  import-  Cases  of  abso- 
anee.     The  loss  m  tntis nature  total  to  him  m\o  has  no  means  on  ship  and 
of  recovering  his  property,  whether  his  inability  arise  from  f^  ^^"^ 
its  annihilation,  or  from  any  other  insuperable  obstacle.  (A) 

*In  such  cases,  if  the  privation  continnes  effective  down  to  *  1005 
die  time  of  action  brought,  the  assured  may  recover  a  total 
loss,  though  he  has  given  no,  or  only  an  insufficient,  notice  of 
abandonment :  in  fact,  as  Lord  Ellenborongh  says,  "  the  want 
of  abandonment  will  not  oust  the  party  of  his  claim  for  that 
which  is,  in  fact,  either  an  average  or  a  total  loss,  as  the  ca^e 
may  be :  where  there  is  an  abandonment,  the  risk  is  thrown 
on  the  underwriter ;  where  there  is  none,  the  party  takes  the 
chance  of  recovering  according  to  his  acttial  lo^  (/),  i.  e., 
according  to  the  nature  of  his  danmification  at  the  time  of 
acfioii  brought,  (m) 

Ooods  were  insured  ^'  from  London  to  the  Isle  of  France,  Goods  piauder- 
See, :  ^  the  ship  was  wrecked  off  the  coast  of  that  island,  but  ^  ^nJ^^"' 
some  of  the  goods  were  saved  from  the  wreck,  and  got  on  f,5^*?he  hmS 
shore  there,  where,  however,  they  fell  into  the  hands  of  the  of  their  ownew. 

•         .  ■  /     1        *         *     .  m.       Bondreit«. 

natives,  who  destroyed  pert,  and  plundered  the  rest.     The  Hentigg,  Holt, 

assured  claimed  a  totri  loss.    It  was  objected  to  his  claim, 

that  he  had  given  no  notice  of  abandonment.     Sir  Vicary 

Oibbs  overruled  the  objection,  and  said  '^  an  abandoment  is 

not  necessary  to  make  this  a  total  loss :  the  portion  of  the 

goods  which  were  saved  from  the  wreck,  though  got  on  shore, 

waer  came  again  inio  the  keaids  of  Ike  aumers  ^  it  is,  therefore, 

a  taUd  loss  to  ihem:^  (n) 

Goods  having  been  insured  on  a  Baltic  risk,  the  ship,  while  Goods  seixed 
under  repair  in  a  Bwedish  port,  was  seized  and  detained  by  and  4MMrf«r^ 
orders  of  the  Swedish  government :  the  assured,  on  receipt  tidt^h  «. 
of  this  intelligence,  gave  a  notice  of  abandonment,  which  was  ^"uj^o 
too  late,  and  wholly  inoperative  :  afterwards,  and  about  two 
tnomhs  before  action 'brought,  the  goods  themselves  were 
seized  and  unladen  by  a  military  force  acting  under  the 
orders  of  the  Swedish  government,  and  never  regtored :  it  was 
contended  that,  as  the  notice  of  abandonment  given  on  hear* 
ing  of  the  ship^s  detention  was  invalid,  the  assured  could  not 

(i)  See  the  w&muk»  aC  Lord  Abteger,  (m)  Per  Lord  EUenboroiiKh  m  M'lver 

3  Biiigh.  N.  0.  279.  9.  Hendenoa,  4  Maule  5t  Sd.  564. 

(I)  Vttt  Loed  BUeiriRMMgli  ta  ISeilUi  («>  Bondiettv.  Uentigg,  HoK<k  N.  P. 

0.  Andrews,  US  Em«,  1$.  ftep.  14». 

VOL.  U.  83 
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Caaet  of  abso- 
lute total  loM 
on  ship  and 
goodtgeoe- 

rally. 

1006* 

Where  goods 
are  taken  out 
of  ship,  con- 
demned and 
sold,  and  pro- 
ceeds not  re- 
stored before 
action  brooffht, 
no  notice  of 
abandonment  is 
neressary  to 
make  the  loss 
total. 
Mullett  v. 
Shedden, 
13  East,  304. 


r,  where 
goods  after 
seizure  and 
condemnation 
remain  on  board 
■hip  unsold  and 
are  finally  re- 
itored. 


Remarks  on 

this 


*rely  upon  the  subsequent  geizure  of  the  gvods  as  an  abecrfute 
total  loss.  The  court,  however,  held  that,  as  in  this  case  the 
loss  on  the  goods  continued  absolutely  total  at  the  time  of 
action  brought,  the  plaintiff  might  recover  accordingly,  with- 
out any  notice  of  abandonment  (a)  ^ 

A  cargo  of  saltpetre  having  been  shipped  in  the  East  Indies 
by  an  American  citizen,  under  license  from  the  company,  was 
insured  on  his  account  for  a  voyage  from  Calcutta  to  a  port 
of  discharge  in  the  United  States :  the  ship,  with  the  saltpetre 
on  board,  having,  in  the  course  of  this  voyage,  touched  at  the 
Cape  of  Good  Hope,  was  seized  and  detained  there  by  a 
British  man-of-war,  and  the  saltpetre  libelled  in  the  Vice 
Admiralty  Court,  under  decree  of  which  it  was  unthipped  and 
sold  at  the  Cape^  for  the  bett^  of  the  captors :  subsequently 
(before  action  brought)  this  decree  was  reversed  on  a{q>eal, 
and  the  prop)erty,  or  the  proceeds  of  the  sale,  directed  to  be 
restored  to  the  agents  of  the  assured,  upon  payment  of  the 
captor's  costs ;  but  down  to  the  time  of  a/Uian  brought^  no 
part  of  the  saUpelre^  or  of  the  proceeds  of  the  sale^  hadbeenre^ 
ceivedj  either  by  the  assured  or  his  agent.  The  assured  having 
claimed  a  total  loss,  it  was-  objected  that  he  had  given  no 
valid  notice  of  abandonment.  Lord  Ellenborough,  howev^, 
and  the  Court  of  King's  Bench  held,  that  no  such  notice  was 
necessary  under  the  circumstancea.  <'  If,"  said  his  lordship, 
"  instead  of  the  saltpetre  having  been  taken  out  of  the  skip 
and  soldf  and  the  property  devested^  ond  the  subject-matter  lost 
to  the  owner ^  it  had  remained  on  board  the.  ship,  and  been 
restored  at  last  to  the  owner,  I  should  have  thought  there 
was  much  in  the  argument,  that,  in  order  to  make  it  a  total 
loss,  there  should  have  been  notice  of  abandonment,  and 
that  such  notice  should  have  been  given  sooner ;  but  here 
the  property  itself  was  wholly  lost  to  the  owner ;  andj  there*, 
fore^  the  necessity  of  any  abandanment  was  altogether  done 
away?^  (p) 

In  this  case,  as  it  was  remarked  by  Lord  EUenlxNrough 

(o)  Mellish  v.  Andrewv^  15  East,  13.        See  judgment  of  Lord  EQenborough,  ibid. 
(^  MuUett  V.  Shedden,  13  East,  304.    310. 


I  Seis  Watson  9.  Ins.  Co.  ofN.  A.lBinney,47;  Brown  ».  PhoBaix  las.  Co.  4  Bin- 
ney^,  445 ;  Barney  v.  Maryland  Ins.  Co.  5  Hair,  dc  John.  138. 
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*)uid  Mr.  J.  Bayley  in  the  course  of  the  arirtttnent,  no  circam-  Cases  of  abso- 
Stance  had  happened  before  action  brought  to  make  the  on  ship  and 
original  detention  (which  was  the  cause  of  loss  alleged  in  the  f^S^  ^^^ 
dechration)  less  than  a  total  loss  ;  ''  the  assured,"  said  Lord  — «Too7~~ 
Ellenborooghi  **  stands  upon  the  actual  destruction  as  to  km 
of  the  thing  insured^  which  ptedudes  ike  necessity  of  any  notice 
to  abandon  itJ*  (q)     The  effective  privation  of  his  property 
oontinned  total  as  to  the  assured  down  to  the  time  of  bring- 
ing his  action  ;  and  this  is  the  true  point  of  distinction  upon 
which  the  case  rests. 

If,  indeed,  goods  are  seized  and  confiscated  by  a  hostile  Confiscation  of 
government,  subject  to  a  pending  dahn  for  their  restoration,  ^^uLta  ns- 
vrhich  ultimately  results  in  the  restoration  of  a  part  of  the  ber<M«a^i£i^ 
goods,  or  their  proceeds,  info  the  hands  of  the  assured  or  his  ^{^^^^  ^ 
agents,  before  action  brought  —  in  such  case  the  assured  wherenouoeof 
cannot    recover  for  a  total  loss  without  having   given  due  has  been  given 
notice  of  abandonment.     Thus,  where  sugars,  insured  from  ^erw^^' 
London  to  Rotterdam,  were,  on  arrival  there,  seized,  and  xTSnT©^^^ 
afterwards  confiscated  and  sold,  by  the  orders  and  for  the  ^^>^>^ 

-  12  East,  488. 

benefit  of  the  Dutch  government,  but,  in  consequence  of 
strong  remonstrances,  half  the  proceeds  were  subsequently 
restored,  and  paid  to  the  consignees  in  Rotterdam,  who 
handed  them  over  to  the  assured — Lord  Bllenborough  inti- 
mated that  the  assured,  after  such  restoration,  could  not  have 
brought  his  action,  and  recovered  as  for  a  total  loss,  unless 
he  bad  given  due  notice  of  abandonment,  (r) 

In  a  similar  case,  where  coffee  had  been  seized  and  confis-  S^i!^^^'   « 

'  Gillies,  4  Tannl. 

cated  by  the  Danish  government,  but  the  consignees  abroad  S02. 
were  allowed  to  conduct  the  sale,  and  to  re-imburse  them- 
selves, out  of  the  proceeds,  the  amount  of  the  bills  which  they 
bad  accepted  andpaidon  account  of  the  assured  upon  the  credit 
of  the  consignment,  Mr.  J.  Gibbs  said,  "  If  the  plaintiff  had 
brought  an  action  after  the  salvage  (t.  e.  the  amount  received 
by  him  fiom  the  consignees  on  their  acceptances,  and  which 
bad  been  allowed  them  out  of  the  proceeds  of  the  sale)  for  a 
*lotal  loss,  the  defendant  would  have  non-suited  him  for  want  *  1008 
of  an  abandonment.  I  do  not  state  that,  upon  seizure,  the 
plaintiff  might  not  sue  for  a  total  loss  without  abandonment ; 

(f)  M  uOeU  V.  Shedden,  13  East,  309.    Such  seems  to  be  the  trae  result  of  the 
^8eeSGniMS,S0&    1  John.  181.  >  case,  as  ftr  as  it  applies  to  the  distinction 

(r)  TVmoo  9.  Edwards,  19  But,  488.    now  in  question. 
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c^wBof  «b«o.  hati4;fierthe restoraUaUj no oiaMdonmeni himng been dedarei 
on  ship  and^  m  the  meanUtne^  that  wbich  was  lev  a  tkoe  a  tolal  loaa  becaina 
^S^  ^^^       an  average  loss ;  and  then,  all  thai  19  restorad,  is  rostored  for 

the  benefit  of  the  assured,  aot  of  the  iipderwriter."  (a) 
Resah  of  these      In  these  two  cases  the  point  as  to  notice  of  abaodooioeBEt 

cases.  ^ 

was  only  indirectly  raised ;  and  the  trae  fesoh  of  both  ap- 
pears simply  to  be  :  that  the  asenred,  on  seiznra  and  ooDfi^* 
calion  of  bis  goods,  may  claim  a  total  loss  without  notice  of 
abandonment,  if  he  pleases  ;  that,  if  no  restoration  takes  plaoe 
before  action  brought,  he  may  recover  in  such  aolion  the 
whole  amount  he  claims :    but  if,  before  that  time,  a  reslfra- 
tion  of  any  part  takes  place,  he  can  only  recover  an  average 
lose ;  in  order  to  recover  as  for  a  total  loss  under  such  circnm- 
stances,  in  any  eventf  be  must  give  due  notice  of  abandon* 
ment.    In  fact,  as  Lord  Eltenborough  says  in  Melliah  a« 
Where  thing      Andrews,  **  where  there  is  an  abandonment,  the  risk  is  thrown 
io  specie,  and    ou  the  Underwriters ;  where  there  is  no  abandonment,  the  party 
chance  d*  its     takes  the  chaucc  of  recovering  according  to  bis  actual  loes."  (t) 
u^f ?^don-      ^^  ^^^  ^^^®  ^^  Tunno  v.  Edwards,  Lord  EUenborougb 
meat  is  neces-    gays,  "  Is  it  not  an  established  and  lamiliar  rule  of  insuraooe 
total  loss.         law  that,  where  the  OUng  insured  subsists  in  specie^  and  there 
1^ suSid£n<»  ^  ^  chance  of  its  recovery^  in  order  to  make  it  a  total  loss 
thefactofits  *  there  must  be  an  abandonment?"  This  is,  no  doubt,  the 
specie  at  the      rule ;  but  then  both  its  terms  must  be  carefully  attended  to ; 
cMoaJty  o^saie,  the  mere  fact  that  the  thing  insured  subsists  in  specie  at  the 

tance!^^  ""^'^  ^^^^  ^^  ^^^  ^'^^  ^^^^  ^^^  render  it  necessary  to  give  notice  of 

abandonment,  unless  there  is  also  at  that  time  a  chance  of  its 
recovery  I    where   there  is  no  such  chance,  the  mere   cir- 
cumstance of  its  subsisting  in  specie  at  the  time  of  the 
casualty  is  of  no  importance.    "  The  loss,"  as  Lord  Abinger 
1009  ^      ^says,  ^^  is,  in  its  nature^  total  to  him  wfao  has  no  means  of 
recovering  his  property,  whether  his  inability  arise  from  its 
annihilation,  or  from  any  other  insuperable  obstacle."  (u)  ^ 
taS^tomo-         Even  where  such  a  loss  has  taken  place,  followed  by  sale, 
eeedsofsaie,     the  assurcd  may,  by  bis  own  conduct^  in  electing  to  take  to 
right  to  leoover  the  proceeds  of  the  sale,  instead  of  making  bis  claim  against 

as  for  a  total 

^^'"-  (t)  CMdsmid  v,  Oillies,  4  t^ant.  803.  («)  Per  LoM  Abinger  in  Boox  9.  9al- 

(O  Meltish  p.  Atidnws,  16  £asl,  16.        wdMv  8  Btegh.  M.  C.  209. 


>  See  BohinsoQ  v.  ComiDOiiwealth  Ins.  Co.  3  SwBDei^  S20,8S4;  Patapso^lns. 

Co  V.  Southgate,  5  Peteis,  (S.  C.)  604. 
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the  underwriters,  if  he  thereby  alters  the  position  of  facts,  Ca«»orabto- 
80  as  to  affect  their  interests,  forfeit  his  claim  to  recover  for  (»  ship  and 
a  total  loss.  (»)  f^  s**^ 

And  so,  e  converso^  even  in  a  case  where  they  would  other-  so  the  uoder- 
wise  be  entitled  to  notice  of  abandonment,  the  underwriters,  ^^^  ^^f*  ^ 

his  own  o(Hi- 

by  their  own  conduct,  may  forfeit  the  right  to  insist  upon  it :  duct,  waive  his 
as,  where  the  assured,  on  hearing  that  his  ship  has  put  into  "f  abimdon- 
port  to  repair  in  a  disabled  state,  expresses  his  desire  to  the  ™°°^ 
underwriters  to  abandon,  but  they  dissuade  him  from  it,  and 
order  the  repairs  to  be  made  at  their  expense :  this  supersedes 
the^necessity  for  any  notice  of  abandonment,  and  the  assured, 
without  it,  may  recover  the  whole  amount  of  the  insur- 
ance. («9) 


Sbct.  n.  Absolute  total  Loss  of  Skip  in  eases  of  Wrecks  or 

hreparabUiJtg  followed  by  Bale. 

§  966.  Where  the  ship  in  the  course  of  the  voyage  and  by  Absdote  total 
Uie  agency  of  the  perils  insured  against,  becomes  an  absolute  ^^J[^^ 
wreck  —  where  she  has  been  broken  in  pieces  and  dismem-  ^^wSTS^ 
bered,  so  that  *'  her  planks  and  apparel  are  scattered  on  the  >&!«- 


sea  (x)  ; "  this  is  a  case  of  absolute  total  loss  on  ship,  '*  al-  Where  the  ship 
though  the  whole  or  a  greater  part  of  the  fragments  may  reach  ^i^!!^^ 
the  shore  as  wreck.  **  (y)     In  such  case  it  is  quite  clear  thai  ^nJ^*^^' 
the  ship,  •«  a  skipj  is  totally  destroyed ;  — the  skip  has  per-  «*«. 
ished,  only  the  wreck  remains.    Les  dUnis  du  natire  naufrag'i 
existent  maiSj  le  namre  7i?existe  plus,  (a) 

No  doubt,  accordingly,  has  ever  existed,  that  in  a  case  of 
this  kind  the  assured  may  recover  the  whole  amount  of  the 
iosurance  without  any  notice  of  abandonment,  it  being  under- 
stood that  the  wreck  which  comes  to  hand  is  a  salvage  for  the 
benefit  of  the  underwriter. 

It  is  now  also  established  by  the  recent  course  of  our  Andtbemie 
jurisprudence,  that,  although  the  damage  done  to  the  ship  when  the  ship^ 

(v)  Miicbell  v.  Edie,  1  T.  Rep.  608.  {x)  Per  Dallas,  C.  J.  in  BeU  v.  Nixon, 

Ami sec»  per Lofd  Ahinger,&oiix V.Sal.  HcU's N.  Ft. 423. 

v»dor,  3  Bingh.  N.  C.  266.    See  also^  8.  (f)  Opinion  of  the  Judges  delivered  to 

F.  Aihrood  v.  Henckefl,  Paric  oa  Ins.  309,  the  House  of  Lords,  in  living  v.  Man- 

6ih  ed.  ning,  Sih  July,  lSi7. 

(•»)  Di  Oosta  V.  Newntanm,  2  T.  Rep.  (s)  Emerigon,  ohap.  zvii.  sect.  3,  vol. 

«7.  iLp.^ia|ed.  1887. 

.     23* 
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AUMote  total  by  the  perib  insured  agninst,  be  eomewhat  8bort  of  this 
<^  oCWr^k^  oofpplete  wrook,  or  actual  dismeiuberment,  altbougby  that  is, 
foiioISd^y*^*^  Aer  hull  may  hold  together ^  and  the  form  of  a  skip  remain  — 
**^ yat,  if  the  damage  be  so  great  as  to  maka.it  wholly  impossi- 

iSanbI*n!a'boid  ^^  ^^  *^®  waster,  by  any  means  in  bis  power,  to  repair  her 
together,  i»  yet   SO  aa  to  keep  the  sea  aa  a  ship,  or  to  do  so  except  at  a  oost 

90  dflutDHf ed  ihflit 

■he  either  can-  that  would  exceed  the  ship's  valiie  when  repaired  ;  and  the 
at^aUflOjSTi^  master  oonseqnently,  actiag  b(m&fide  and  aa  a  prudent  owner 
aThm^'lfr  OTiy*  ^o^^W,  if  Uninsured,  sells  the  ship  where  she  lies  —  the  aaeored 
so  repaired  at  a  QMiy  treat  tbis  as  an  absolute  total  loss  of  the  ship,  and 

coat  greater  ^  i_  i_    i  .      i'  .i_      •  -.i        .      -    • 

thao  her  value  reoovoT  the  whole  amount  of  the  msuraofie,  without  giving 
amTia  ^dm».  '  notioe  of  abandonment,  (a) 

wtere^she'ues.  ^^  must,  however,  carefully  be  borne  in  mind  in  these 
Id  such  caaes,  cases,  that  it  is  not  the  mere  fact  of  sale  which  entitles  the 
v^i(fh  makes  assured  to  recover  without  notice  of  abandonment ;  in  the 
luteirtofaTbut  l«Bgo«g«  <>f  Mr*  J-  Baylcy,  **  (here  is,  no  such  head  of  insur* 
the  state  of  dam-  ance  law  OS  loss  by  eaie;  "  (M)  that  which  entitles  the  asaured 

age  to  which  ,  *       >   / 

the  ship  has  to  treat  the  loss  in  such  cases  as  absolutely  total,  is  the  state 
beibfe'lhe  wifl,  to  which  the  ship  has  been  reduced  by  the  periis  insured 
Qulw^t       Bgainst  previous  to  the  sale,  and  which  alone  justified  the 


^master  in  selling.  The  loss,  in  fact,  before  the  saUj  must  be 
1011  *  total,  independently  of  the  election  of  the  assured  to  treat  it 
as  such,  in  order  to  enable  the  assured  qfter  the  sale,  to  recover 
for  it  as  a  total  loss  without  notice  of  abandjonmenU  Where 
this  is  not  so,  and  a  notice  of  abandonment  would  otherwise 
be.  requisite,  in  order  to  show  that  the  assured  elects  to  treat 
it  as  a  total  loss,  the  mere  fact  of  the  sale  will  not  excuse  the 
want  of  such  notice,  (c)  ^ 

(o)  Idle  V.  Royal  Exch.  Ass.  Comp.  3  wood  v  Heackell,  Park  o«  Im.  399,  Sih 

Moore,  115,  8  Taunt.  755.    Robertson  p.  ed.     Hodgson  v.   BiackistOD,  ibid.  400, 

Cbrke,  t  Bingh.  444.    Robertsou  9.  Gar-  note ;  and  also,  as  to*  this  point,  the  judg- 

nithers,  a  Siadc.  571.    CaiaiMid^B  «.  Aa-  «)eot  of  Tiadai  C.  J  in  Boiul  v,  ^dvioi^ 

denon,  Ry.  dc  Mood.  eO,  1  Car.  &  P.  213.  1  Bingh.  N.  C.  526. 

S.  C.  2  B.  &  Or.  691.    Doyle  9.  Dallas,  (6)  In  Gardner  v.  Salvador,  1  Mood,  ft 

1  M.  &  Rob.  4S.    Gardner  #.  Salvador,  Bob.  117. 

ibid.  116 ;  and  see  jwdgmeot  of  Ijovd  Abia-  (c)  See  the  very  able  aijgnmaiit  of  Mr. 

ger  in  Roux  v,  Salvador,  3  Bingh.  N.  C.  J.  lilaule  (then  at  the  bar)  in  Roaz  v. 

288,  overruling'  Mm  earlier  oases  of  All-  Salvador,  3  Pingh.  N.  C.  270. 


I  fc  GordoA  a.  Maf«.  P.  ds  M.  Ins.  Co.  2  Pick.  267,  Mr.  Chief  Justice  Paikcr 
said ;  — "  There  certainly  is  much  oontrariety  of  opinion  on  this  subject,  but  we  think 
the  priBci|»le  on  which  the  matter  rests  is,  that  where  the  property,  though  iDJored,  is 
not  destroyed,  and  the  insured  haa  any  legal  interest,  which  he  can  oonvey,  he  muit 
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The  foUowiog  is  the  leading  case  by  which  the  above  AbMiate  toiu 
poeition  has  been  established  in  our  jurisprudeDce.  ^ULsofwrMk, 

A  timber-laden  ship,  insured  from  Quebec  to  Bristol,  in  MofraTby^^^ 

sailing  down  the  8t  Lawrence,  struck  upon  the  rocks,  and  ^ 

got  so  fast  set  that  the  master,  after  making  every  possiUe  Jj^^JJ^  *• 
eflEnrt,  could  not  get  her  <^,  but  was  obliged  to  leave  her  there  Ry.  f^^^: 
exposed  to  a  heavy  sea  (d) ;  having  procured  surveyors,  and,  p.  231 ;  2  b.  & 
amongst  others,  a  Lloyd's  agent  from  Quebec,  to  examine  andByi. aoaT 
the  vessel,  she  was  found  to  be  so  damaged,  that,  although  still 
Ktaining  the  form  of  a  ship,  she  was  only  saved  from  going 
tt>  pieces  by  the  timber,  which  formed  the  greater  part  of  the 
cargo ;  and,  in  the  judgment  of  the  surveyors,  the  expense  of 
getting  ha  off  the  rocks  (if  that  could  be  accomplished,)  and 
repairing  her,  would  exceed  her  value  when  repaired :  they, 
therefore,  advised  the  master  to  sell  her,  which  advice  he, 
beiog  ignorant  of  the  insurance,  complied  with,  and  accord- 
ugly  sold  her  in  Quebec,  wilh  her  register  ;  the  purchaser, 
having  succeeded  in  getting  her  off  the  rocks,  repaired,  and 
sent  her  on  another  voyage,  at  the  outset  of  which  she  was 
lost  in  the  Gulf  of  St.  Lawrenoe ;  the  plaintiff,  who  had 
■ever  given  any  notice  of  abandonment,  brought  his  action 
for  a  total  loss. 

It  was  contended,  for  the  defendant,  that,  as  the  ship  still 
existed  aa  a  ship  at  the  time  of  the  casualty,  and  was  sold, 
^ot  as  a  wreck  to  be  broken  up,  but  as  a  ship,  with  her      *  1012 
legisler,  to  make  another  voyage,  the  sale  was  not  justified  ; 


(^  Bafcro  Ike  OMler  M  Uw  riiip  to  Ike  ifaip  was  bflgcd,  hogged,  ni4  twiMe4 

9»  to  Quebec  for  advioe»  be  had  found,  on  in  inch  a  manner  that  he  cooaidaied  it  ii»' 

examinaiioQ, "  that  the  keel  had  gone  fore  possi'ble  to  make  her  seaworthy."    From 

and  aft,  and  pieces  of  it  were  washed  on  the  report  of  the  case  in  4  Dowl.  &.  Ryi. 

ihoia,  the  atsB  and  giip  were  foiM,  and  904. 


abandon,  in  order  to  be  entitled  to  claim  for  a  total  kan.  On  the  other  hand,  wbero 
the  property  is  deatroyed,  or  the  title  is  UgaUijf  divested  by  a  lawful  saUy  an  abandon- 
ment is  not  uercssary.'*  See  Winn  9.  Columbian  Ins.  Co.  IS  Pick.  S280,  282 ;  Per 
ChMccOor  Walworth,  in  American  Ins.  Co.  v.  Center,  4  Wendell,  98 ;  Williama  «. 
SnSblk  Inau  Co.  S  Suauier,  610 ;  Per  Putnam,  J.,  in  Oitok  v.  Commonwealth  Ins. 
Co.  21  Pick.  464.  Mr.  Joatice  Thompson,  giving  the  opinion  of  the  Supreme  Court 
sf  the  United  Slates,  and  refening  to  the  case  of  Gordon  9.  Masmohusetu  F.  H  M. 
Int.  Co.,  says ;  —  <*Thera  is  veiy  respectable  anlhority,  and  that  loo^  founded  upon 
pfliy  suhsuntjal  reasons,  for  saying  that  no  abandonment  is  necemiry  wheie  the 
propeity  has  been  lawfully  tranaferred  by  a  nnoemaiy  and  jusiiiaUe  snia."  Patapsoo 
1m.  Co.  9.  Southgnle,  5  Peleis,  (U.  8.)  604. 
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Abiolute  total 
kMB  of  ship  in 
cttses  of  wreck, 
or  irreparability 
followed  by 
sale. 

LordTenteidea 
totheiuiy  at 
N.Pr. 


Judgment  of 
tlieoouit  in 
Banc. 


Eemaikson 
the  case. 
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at  all  events,  it  was  urged  that  the  plaintiff  could  not  recover 
a  total  loss  without  notice  of  abandonment. 

Lord  Tenterden,  before  whom  the  case  was  tried,  told  the 
jury  that  the  question  was,  whether  this  was  a  total  or  partial 
loss;  and 'that,  in  considering  that  question,  they  should 
look  jwt  so  much  at  the  acts  of  the  parties j  whether  buyers  or 
sellers^  as  at  the  state  of  the  ship  itself  ^^  If,"  said  his  lordship, 
^^the  jury  are  of  opinion  that  this  vessel  could  not  be  re- 
paired at  all,  or  that  she  could  not  be  repaired  without  incur- 
ring  an  expense  equal  to,  or  greater  than,  her  value,  then  I 
shall  hold,  that^  although  she  may  exist  in  the  form  of  a  vestpli 
and  be  afterwards  sold  with  her  register,  the  plaintiff*  will 
be  entitled  to  recover  as  for  a  total  loss,  with  benefit  of 
salvage."  («) 

When  the  case  came  before  the  court  in  banc,  his  lordship 
said,  ^^  If  the  subject-matter  of  insurance  remained  a  ship,  it 
was  not  a  total  loss ;  but  if  it  were  reduced  to  a  mere  oon- 
geries  of  planks^  the  vessel  was  a  mere  wreck :  the  name  you 
may  think  fit  to  apply  to  it  cannot  alter  the  nature  of  the 
thing."  Mr.  J.  Bayley,  on  the  same  occasion,  said,  "  I  take 
the  legal  principle  to  be  this :  if,  by  means  of  any  of  the  perik 
insured  against,  the  ship  ceases  to  retain  that  duwacter^  and 
becomes  a  wrecks  that  is  a  total  loss,  and  the  mourter  may  sell 
her,  and  the  assured  may  recover  for  a  total  loss,  without 
notice  of  abandonment."  (/) 

It  is  evident,  from  the  above  statement  of  the  case  (which 
is  founded  upon  a  collation  of  the  two  Nisi  Prius  reports 
with  those  in  banc,)  that  the  ship  at  the  time  of  the  sale 
was,  as  Lord  Tenterden  says,  ''  a  mere  congeries  of  planks," 
^retaining  the  form  of  a  ship  indeed,  but  so  far  damaged  as 
to  have  ceased  to  exist  for  any  useful  purposes  as  a  ship. 
"  She  was,  therefore,"  as  Lord  Tenterden  expressed  himself 
in  a  subsequent  case,  ^^  no  longer  to  be  deemed  a  ship,  but 
rather  materials  for  another  ship."  (jg) 


(«)  By.&  Mood.  61;  and  «ee,  alao,  1  Alien  v.Sograe^S  a4tC.  961,3  BL& 

Carr.  U  P.  214.  Byl.  0,  at  JN.  P.  ]>an0on  &  Lloyd,  188 ;  in 

(/)  Cambridge  v.  Anderton,  2  B.  &  this  case,  however,  as  appears  by  the  N. 

Cr.  691,  4  Dowie  4t  Ryl.  203, 8.  C.  Byl.  P.  report,  noUoe  of  abandonment  «m 

&  Mood.  60,  1  Car.  4t  P.  213;  see  S.  P.  given. 

Bobertson  V.Clarice, IBing. 456, 8 Moore,  {g)  In  Allen  v.  Sugroe,  Dans,  de  IL 

622,  where  the  loss  was  aleo  held  total  192. 
without  notice  of  abandonment ;  see  also 
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And  the  case  is  m  direct  authority  for  the  position,  that  Ab«}iata  toid 
when  a  ship  reduced  to  such  a  state  is  sold  abroad,  the  <^(^wraok, 
plaintiff  need  give  no  notice  of  abandonment  in  order  to  ^u^^!?^'^ 
recover  as  for  a  total  loss.^  ^i 

In  a  subsequent  case  the  offmer  a[  a  »hip  which  had  sunk,  Doyiev-Danas, 
Boeooe  Ayres  Boads,  sold  her  as  she  lay,  because,  in  the  48. 
opinion  of  surveyors,  among  whom  was  a  Lloyd's  agent,  the 
expense  of  raising  her  (even  if  she  could  be  raised  at  all) 
would  probably  be  more  than  she  was  worth :  Uwas  admitted 
thai  no  effedual  notice  of  abandonment  was  in  fact  given :  and 
th^  question  as  to  the  totality  of  the  loss  was  put  entirely  upon 
the  point,  whether  the  sale  was  justified  under  the  circum- 
stances. The  jury  having,  upon  the  facts,  found  that  the  sale 
was  not  justified,  a  verdict  passed  (at  the  defendant,  which 
the  court,  on  application  for  a  new  trial,  refused  to  disturb  (A) : 
bad  their  decision  been  the  other  way,  it  certainly  appears, 
from  the  whole  tenor  of  Lord  Tenterden's  summing  up,  that 
the  want  of  notice  of  abandonment  would  have  been  held  no 
objection  to  the  plaintiff's  right  to  recover  for  a  total  loss; 
and  the  case,  in  this  view,  is  an  authority  for  the  position 
that  a  sale  a[  ship  by  the  owner  abroad,  if  justified  by  the 
apparent  impossibility  of  recovering  the  ship  at  all,  or  at  an 
expense  leas  than  her  worth  when  recovered,  gives  a  right  to 
daim  the  whole  amount  of  the  insurance  without  notice  of 
abandonment* 

In  another  ease,  which  came  before  the  court  very  shortly  Oardner  •. 
afterwards,  a  total  loss  was  claimed  upon  a  ship  which  had  iMood.it  Rob. 
been  driven  on  rocks  in  the  course  of  her  voyage,  and  sold  ^^^' 
by  the  master  where  she  lay,  under  the  advice  of  surveyon, 
who  were  of  opinion  that  she  was  a  compkie  tereck  and  thai 
*U  was  impossible  to  get  her  off :  no  notice  of  abandonment  is      *  1014 
staled  to  have  been  given,  and  no  point  as  to  want  of  notice 
appeals  to  have  been  raised*    Mr.  J.  Bay  ley  said  to  the  jury,  sommiiisvpor 
"  The  question  in  this  case  is,  whether  you  are  satisfied  there  ***•  J-^W* 
has  been  a  total  loss  by  the  perils  of  the  seas.     I  know  of  no 
such  head  in  insurance  law  as  loss  by  sale.     If  the  situation  of 

{k)  Dofle  9.  VMaBy  1  Mood,  dc  Bob.    case  will  be  cited  at  greater  length  in  the 
48»  ruling  of  Lord  Tenteiden,  p.  54.   Ibis    next  cbapter. 


1  Ante^  1011,  ksolB. 
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Abaoiute  total  the  ship  be  such  that  by  no  means  within  the  tnaster^s  readt  it 
cam  of  ^^k,  con  be  treated  so  as  to  retain  the  character  of  a  ship^  then  it  is 
foUo^^ed^  '^^  ^  ^^^^  ^^^^^     ^  ^^^  master,  by  means  within  his  reach,  can 

^^' make  an  experiment  to  save  it,  with  a  fair  hope  of  restoring' 

U  to  the  character  of  a  ship  (i.  e.  a  sea-going  vessel,)  hecainnot 

by  sellings  turn  U  into  a  total  loss.     Bona  fides  in  the  master 

will  not  decide  the  question,  for  if  he  selb  erroneoosly  what 

is  entitled  to  the  character  of  a  ship,  though  he  thinks  it  a 

wreck,  it  will  not  do."  (t) 

BMoit  of  the         It  appears,  then,  that  these  authorities  support,  or,  at  all 

events,  are  not  inconsistent  with,  the  position  established  by 

Cambridge  v.  Anderton,  that,  when  a  ship  is  sold  by  the 

master,  or  owner  (y),  under  such  circumstances  that,  though 

her  timbers  hold  together,  though  she  may  not  have  lost  the 

form  of  a  ship,  yet  she  has  ceased  to  exist  for  any  useful 

purposes  as  a  ship,  and  becomes  a  mere  congeries  of  planks, 

the  cost  of  repairing  which,  so  as  to  restore  to  it  its  character 

as  a  sea-going  ship,  would  exceed  its  worth  when  so  repaired, 

this  is  a  case  of  absolute  total  loss  on  ship,  for  which  the 

assured  may  recover  without  notice  of  abandonment. 

The  authority        la  the  case  of  Roux  V,  Salvador  (the  facts  of  which  we 

9.  Aii£^»      shall  have  to  consider  in  the  next  article,)  when  it  first  came 

j^So^^*"-  before  the  Court  of  Common  Pleas,  Mr.  Chief  J,  Tindal 

to*  1  «n  h  ^"  <^i*3ented  from  the  doctrine  of  the  case  of  Cambridge  v.  An- 

N.c.  538-544.  derton  as  opposed  to  the  weight  of  previous  authorities, 

1015*      ^especially  to  the  two  Nisi  Prius  decisions  of  All  wood  v. 

Henckell  and  Hodgson  t;.  Blackiston,  which  he  regarded  as 

laying  down  the  proposition,  without  any  limitation,  that  a 

notice  of  abandonment  is  necessary,  though  ship  and  cargo 

have  been  sold  and  converted  into  money,  at  the  time  when 

the  notice  of  loss  is  received.  (A) 

Caaeaof  Ho(ig>      These  cascs,  however,  only  show  that  the  mere  fact  of  sale 

tML  ud  M-      abroad,  irrespective  of  the  state  of  the  ship  or  cargo  which  led 

wood  «.  Heock- 
eU,  ooDflidered. 

(t)  Qardner  v.  Salvador,  1  Mood.  &.  9.  Dallaa,  1  Mood,  de  Rob.  48.    AHen «. 

Rob.  116,  in  Tanner  v.  Bennett,  Ky.  &.  Sugrae,  Dana.  &  U.  IfiS,  8  B.  d(  Cr. 

Mood.  182 :  and  also  in  Underwood  v.  561.    See  also  the  dicta  of  Ch.  J.  Dattaa 

Bobertson,  4  Camp.  138,  where  a  total  in  Idle  v.  Boyal  Exch.  Ass.  Comp.  3 

loss  was  claimed  on  sale  of  ship  abroad,  Moore,  148, 8  Ttiunt.  774. 

nonoticeof  abandonment  appears  to  have  {i)  See  judgment  of  Tindal  Ch.  J.  in 

been  given,  and  no  objection  made  to  the  Roux  v.  Salvador,  1  Bingb,  N.  C.  S39- 

want  of  it  944. 

(  j)  It  makes  no  difference  whiob.  Doyle 


OR  TOTAL  LOSS  WITHOUT  KOTIOB  OV  ABANDONHENT.  1019 

to  omdjugHMd  U.  does  not  constitute  an  absolute  total  loss.  Abadate  total 

1111  .        .       11.  ii    I       kw  of  ship  in 

though  the  assured  noay  receive  uitelligence  at  one  and  the  oeaea  of  wreck, 
same  time  of  the  loss  and  the  sale.     In  the  case  of  Hodgson  fouo^^d^    ^ 

V.  Blackiston  (/)  no  facts  are  stated  at  all,  but  merely  the  flf: 

principle  laid  down  without  any  qualification.  In  Allwood  t;.  HeadraU^Paik, 
Henckell  (m)  the  facts  were,  that  a  ship,  with  cargo,  insured  389i8Uied. 
for  a  homeward  voyage  from  Jamaica  to  London,  having 
been  captured  by  the  French  and  recaptured,  was  carried 
into  Antigua  by  the  recaptors,  and  there  sold,  under  a  vice- 
adroiralty  decree,  by  a  prize  agent,  who  held  the  proceeds 
for  those  concerned,  subject  to  the  recaptors'  salvage ;  the 
assured,  who  received  news  of  the  loss  and  of  the  sale  at  the 
same  time,  at  first  elected  to  take  to  the  proceeds,  but  sub- 
sequently gave  notice  of  abandonment,  which,  being  out  of 
time,  was  treated  as  a  nullity,  and  then  brought  his  action 
for  a  total  loss :  it  was  contended  that,  as  in  this  case,  the 
property  had  been  sold  and  converted  into  money  before  the 
parties  knew  where  the  ship  was  taken  to,  the  loss  was  absolutdy 
toial  in  its  naiwre^  and  no  notice  of  abandonment  was  neces- 
sary. Lord  KenyoD,  though  he  gave  no  decided  opinion  on 
the  point,  inclined  to  think  thai  the  case  was  the  same  as  if  the 
property  had  remained  in  specie  at  Antigua^  and  had  not  been 
sold ;  and  the  verdict  was  ultimately  taken  for  an  average 

»«^(«)  •1016 

^It  is  clear  that  this  case,  when  its  facts  are  looked  to,  is  no  These  caaes 

antbOTty  against  the  docUtne  of  Cambridge  v.  Anderton :  ^tb  c^T^^ 
here  nothing  is  stated  with  regard  to  the  state  of  damage  to  ^^|^  ^-  ^' 
which  the  property  was  reduced ;  for  any  thing  that  appears 
to  the  oontrary,  the  sale  was  wholly  unjustifiable  v  the  ship 
migfat  have  been,  and  in  all  probability  was,  subsisting  in 
specie  as  a  ship ;  though  part  of  the  cargo  was  plundered,  the 
real,  for  all  that  appears  to  the  contrary,  might  have  been  for- 
warded :  the  cascj  in  faet^  merely  shows  that  there  is  no  sudi 
head  in  itwiarance  law  as  loss  by  sale;  in  other  words,  that  the 
mere  iact  of  sale  abroad,  before  notice  of  loss  received,  does 
DoC  dispense  with  notice  of  abandonment,  where  the  state  of 
circarostances,  at  the  time  of  sale,  was  not  such  as  to  have 
the  assured  to  recover  for  a  total  loss  without  such 


(I)  Hodgaon  v.  BlackiBtoii,  Park  od  Ina.       {m)  ADwood  9.  Henokell,  Park  on  Ins. 
«H^ Mia, Sih ed. Ifank oa Iw.  SIL  aQS,8U&ed.  (•)  IM^ 
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Abaohrte  total 
I088  of  ahip  in 
caaes  of  wreck, 
or  ifrepanblUty 
foUoiMdby 
aale. 

Doctrine  of 
Cambridge  9. 
Anderton  re- 
OQgniaed  and 
raaffiimed  by 
the  Court  of 
Exchequer 
Chamber  in 
Boox  9.  Salva^ 
dor,  3  Bingh. 
N.  C.  266. 

Whereu  how- 
ever, snip  sub- 
aista  in  ^lecie, 
as  a  shipj  when 
aanirednrat 
receives  notice 
of  loss,  he  can- 
not, by  electing 
to  wU  instead 
of  repairing, 
entitle  himself 
to  claim  a  total 
loss  without 
notice  of  aban- 
donment. 

Ifartinv. 
Crokatt, 
14  East,  465. 
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Reason  why 
notice  of  aban- 
dooment  abould 
be  given  in  such 


notice ;  accordingly,  Lord  Abinger,  in  delivering  the  jndg* 
ment  of  the  Court  of  Exchequer  Chamber,  in  Ronx  v.  Salva- 
dor, whiehi  as  to  this  point,  reversed  that  of  the  Court  of 
Common  Pleas,  expressly  upheld  the  authority  of  Cambridge 
V.  Anderton,  which  must  now,  therefore,  be  taken  as  un- 
doubted law.  (p) 

^  367.  In  Cambridge  v.  Anderton  the  ship^  for  all  practical 
purposes,  had  ceased  to  exist  as  a  ship  when  sold,  and  the 
sale  was  effected  by  the  master  abroad,  without  communi- 
cating with  the  assured,  who  received  intelligence  at  one  and 
the  same  time  of  the  loss  and  the  sale :  where  this  is  not  so, 
but  the  ship,  Ihough  much  damaged^  is  sHU  subsigting  as  a 
ship  when  the  assured  recewes  inteUigenee  of  the  loss,  he 
cannot,  by  electing  to  sell,  instead  of  repairing,  her,  on  the 
probable  estimate  of  the  expenses  of  repair  being  greater  than 
her  repaired  value,  entitle  himself  to  recover  a  total  loss  with- 
out notice  of  abandonment :  this  is  shown  by  the  following 
cases :  — 

A  ship  and  cargo  being  insured  from  Carlscrona  (in  Sweden) 
to  London,  the  ship,  in  the  course  of  her  voyage,  became  so 
sea-damaged  that  she  was  forced  to  run  into  Warburg,  a 
*8mall  fishing  place  on  the  Swedish  coast,  where,  on  survey, 
she  was  reported  incapable  of  proceeding  on  her  voyage 
without  thorough  and  very  expensive  repair.  The  assured, 
on  hearing  this,  vnthotU  giving  any  notice  of  abandonmetii, 
stated  the  facts  to  the  underwriters,  asking  directions  how  to 
proceed ;  they  declining  to  interfere,  he  ordered  a  sale  of  the 
ship  and  cargo  {which  latier  was  undamaged^  for  the  benefit 
of  all  concerned  t  th^  were  accordingly  sold  on  the  spot,  and 
realized  so  little  that,  after  deducting  the  expenses  of  the  sale 
and  salvage,  a  balance  of  20/.  was  left  against  the  assured  : 
the  assured  on  this,  having  brought  his  action  for  a  total  loss. 
Lord  Ellenborough  directed  a  nonsuit,  on  the  ground  that, 
as  the  ship  continued  to  subsist  in  specie  in  the  place  whither 
she  was  carried,  this  was  not  a  total  loss  without  notice  of 
abandonment.  On  motion  for  a  new  trial,  the  court  refused 
the  rule  (p) :  Mr.  J.  Bayley  said,  the  ship  remained  all  ike 
time  in  the  character  of  a  ship^  when  the  owners  proceeded 


(o)  SainglLN.  C.  266, 4  Soott,  L 


ip)  llwtto  r.  CMkai%  14  Eaat,  MS. 


OB  TOTAL  LOSS  WTTHOirr  NOTIOB  OF  ABANBONMBNT.  1031 

to  the  sale  of  her  without  giving  notice  of  abandonment ;  Abwiote  total 
and  Lord  EUenborough  said,  *^  Where  the  thing  subsists  in  ^Msofwr^k, 
specie,  as  it  did  here,  I  cannot  but  say  that  an  abandonment  ^i^^  b^*'*^^ 

i«  necessary ; "  and  his  lordship  then  states  the  reason  why  ^^ 

notice  of  abandonment  ought  in  such  cases  to  be  given,  viz. 
"  in  order  to  enable  the  underwriters  to  elect  whether  or  not 
tkey  will  incur  the  expenses  of  repair. ^^  {q) 

A  ship,  after  sailing  seaworthy  on  her  voyage  from  Hull  BeU  f  •  N****%, 
to  Quebec,  was  overtaken  by  bad  weather,  and  obliged  to 
run  into  Limerick,  which  then  had  no  docks  fit  for  taking  in 
Qt  repairing  a  ship  of  her  size.  On  survey,  she  appeared 
much  damaged,  and,  as  the  agent  of  the  assured  there  con- 
ceived it  to  be  impossible  to  remove  her  to  any  other  port  for 
repairs,  they  had  her  resurveyed,  condemned,  and  broken 
up  where  ehe  lay,  as  the  best  course  for  all  concerned.     No  * 

notice  of  abandonment  having  been  given,  it  was  held  that 
the  assured  could  not  recover  as  for  a  total  loss,  (r)  Dallas, 
C.  J.,  after  admitting  that  there  were  cases  in  which  the  as- 
sured may  claim  a  total  loss  without  abandonment,  added,  *  lOlti 
*'  But  if  the  case  be  doubtful,  the  assured  ought  not  to  take 
upon  himself  to  detemdne  for  the  underwriter,  to  break  up  the 
ship,  and  call  upon  them  for  a  total  loos.  The  ship  is  proved 
to  have  been  in  that  condition,  that  it  was  necessary  to  have 
a.  survey.  She  was  not  a  wreck ;  her  timbers  were  together  ;  • 
she  existed  as  a  ship  specifically,  both  when  she  was  surveyed 
and  when  -she  was  sold."  {s) 

Mr.  Phillips  (/),  remarking  on  this  case,  observes,  '^  The  BemubonUie 
formal  abandonment  of  a  ship  that  has  been  broken  up,  and  ^^f  ^^  '' 
the  pieces  sold  as  mere  materials  or  fuel,  seems  about  as  idle  • 
eeremony  as  can  be  well  conceived."     But  the  decision  seems 
correct  in  principle,  when  the  circumstances  of  the  case  are 
attended  to :  the  ship  remained  a  ship  till  broken  up  by  the 
assured;  her  destruction  as  a  ship  was,  therefore,  not  imme- 
diately caused  by  the  perils  insured  against;  it  was  the  work, 
not  of  the  winds  and  waves,  but  of  the  assured  himself,  who 
ought,  by  notice  of  abandonment,  to  have  given  the  under- 


(f  )  Ibid.  467.  notioe  of  ahtnrtonment  was  necwniy  in 

(r)  BeU  V.  Nixon,  Hoh's  N.  Pr.  423.    this  case. 
Tba  eoart  in  banc  were  nnanimoui,  tbat       («)  BeU  v.  Nixon,  Holt's  N.  Pr.  425. 

(I)  3  Phillips,  on  Ins.  S34. 

▼OL.  n.  24 
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Abiointetoui     writers  the  option  of  taking  to  the  ship  as  she  stood  before 
<^8  of  wreck,  being  broken  up,  and  naaking  what  they  could  of  her. 
foitowS  by*"*^       The  position,  in  fact,  established  by  this  and  the  preceding 

*^- case  simply  is,  that  if  the  ship  at  the  time  of  loss,  notioe  of 

loss  and  sale,  continues  to  subsist  specifically  as  a  ship,  the 
assured  cannot,  on  any  probable  estimate  of  its  not  being 
worth  while  to  repair,  {Mroceed,  without  giving  notice  of  aban- 
donment, to  have  her  sold  or  broken  up,  and  then  call  upon 
the  underwriters  for  a  total  loss. 
Where,  how-         If  however,  he  have  inven  such  notice,  and  then  orders  a 

ever,  ship  w  a  .  . 

mere  congeries  sale,  this  will  Qot,  it  scems,  operate  as  a  waiver  of  his  notice ; 
edV  selling"^  at  all  evcnts,  where  the  ship  is  as  a  ship  wholly  irreparable, 
bright  Z^ia^   except  at  a  cost  greater  than  her  repaired  value,  (u) 


on  previoas 
notice  of  aban- 


donmeot.  ^  368.  A  question  may  be  raised,  whether,  if  the  ship  reach 

her  home  port,  or  thai  of  her  destination^  in  so  shattered  and 
1019  *      ^dismembered  a  state  as  to  be  no  longer  a  ship,  but  a  wreck 

PI  tkAMo  Ka  on         ...  ' 


Can  there  be  an 


absolute  total  the  assured  may  recover  for  a  total  loss  without  notice  of 
riSi^a*w?^  abandonment :  if  she  be  wrecked  in  pieces  off  such  port,  so 
SartSTatSn?'^  that  nothing  but  her  fragments  come  to  hand,  there  can  be 
If;  in  such  case  ^^  doubt  that  he  may,  and  the  wreck  will  then  be  a  salvage 
her  planks  hoij  for  the  benefit  of  the  underwriters :    if,  however,  her  planks 

together,  it  is  .,,  '  *  r 

mfertogiveno-  Still  hold  together,  SO  that  she  retains  the  shape  of  a  ship, 
menu  ^  though  wholly  irreparable,  so  as  to  be  fit  to  take  the  sea  again^ 
except  at  a  cost  greater  than  her  value  when  repaired,  the 
safer  practice  would  appear  to  be,  to  give  notice  of  abandon- 
ment :  if  that  be  done,  the  fact  of  h^r  being  brought  thus  dis- 
abled into  her  port  of  destination  will  make  no  difference  to 
to^IUstfioa  ^^®  right  of  the  assured  to  claim  a  total  loss.  Thus,  in  Sbawe 
V.  Felton,  where  the  ship  had  experienced  a  concussion  at 
sea,  which  so  disabled  her,  that,  though  her  timbers  held 
together,  she  was  yet,  to  all  practical  purposes,  a  wreck,  and 
could  only  be  kept  afloat  in  harbor  by  lashing  her  to  another 
ship,  the  assured,  who  hjBtd  given  notice  of  abandonment,  was 
held  not  precluded  from  recovering  a  total  loss,  because  the 
port  into  which  she  had  been  so  brought  was  her  port  of 
destination,  (v) 
AUen|.  Si^  So,  Allen  t;.  Sugrue,  where  the  ship  had  got  aground  just 

cSloei.  off  the  entrance  to  her  home  port,  and  was  afterwards  brought 

(«)  Allen  V.  Sagrae,  Dans.  &  U.  188.        (9)  Shawe  v,  F^elton,  2  East,  MS. 
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m 

mto  that  port  in  mioh  a  state  that,  though  her  timbers  were  Aiwoiate  total 
together,  she  had  still  ceased  to  exist  for  any  usefal  purpose  mMsoTvlraQk, 
as  a  ship,  and  was^  ia  fact,  a  mere  congeries  of  planks,  which  foii^^lb^^^ 

oould  only  be  restored  to  the  character  of  a  sea-igoiog  ship,  ^^ 

at  a  coat  which  would  have  exceeded  her  value  when  repair* 
ed,  the  assured  on  notice  of  abandonnaent,  was  held  enUlied 
to  recover  a  total  loss  (w) :  and  the  law  as  to  this  point  is  the  u^^^'stawli!^ 
in  the  United  States,  (x) 


^BCT.  in*  Absohtle  Thiol  Loss  an  SecHiaimaged  Goods  when      «  1Q20 
thrown  awag  or  sold  in  the  coarse  of  the  Voyage. 

^  369.  Almost  all   perishable  goods   are  insured  m  this  Absolute  total 
ooontry  with  a  warranty  to  be  '^  free  of  average,"  that  is,  as  damaged  goods 
we  have  already  seen,  with  a  stipulation  on  the  part  of  the  ^y  ^'i^»4» 
underwriter   that,  in  respect  of  such,  articles,  he   wiU   be  ^SIT*^"^*** 
liable  for  nothing  short  of  a  total  loss.  AkaoaTairtiie" 

Hence,  almost  all  the  cases  in  which  the  qaestion  has  been  p^^*^  ^.^^ 

lute  total  low  ■ 

raised  as  to  the  underwriter's  liability  on  articles  warranted  oa  good*  have 
^'  free  of  average  "  have  turned  on  the  point,  what,  upon  ar-  tea^mm  to 
ticles  so  insured,  amounts  to  a  total  loss  ?  ^d^ 

It  is  not,  however,  to  be  coneluded  on  this  account,  that  a 
total  loss  on  articles  warranted  free  of  average  is  a  different 
thing  from  a  total  loss  on  other  perishable  goods  not  so  in- 
sured :  the  eontrary  is  the  oase.^ 

In  all  cases,  in  fact,  except  those  of  partial  loss,  the  iroods  ^^  T^^^  ^^ 

.-.',  '  5'  .      ^    ,  r       '  iiumum  tarns 

ooroprised  m  the  nemorandum  stand  on  the  same  tooting  as  on  the  totaHty 
other  goods  (y) ;  if  the  question  turns  on  the  totality  of  the  ^erkhaiSto^ 
loas,  there  is  no  difference  between  them  and  other  perisha-  g^j^m'^S^ 

of  av«nw0**  or 
not,  stand  on  the 
(w)  Allen  V.  SogriMi,  Dana,  dc  U.    lips  on  Ins.  970.    ^  Bot  see  Pennt  «.  same  footing. 

ISS.    S.  C.  8  B.  &  Cr.  Ml,  3  Man.  4t  National  Ins.  Co.  16  Wendell,  453,  4fi8. 

Ryl.  9.  Parage  v.  Dale,  3  John.  Ca».  156.  > 

(x)  i  Ralston  v.  XJnUm  Ins.  CoAp.  4  (y)  Per  Bayley  J.  in  Hont  v.  Royal 

Binney,  386.    f  Petera  9.  Phcenix  Ins.  Exch.  Comp.  See  Beneek^,  Pr.  of  Indem. 

Conp.  3  Self,  ds  RawK  35,  cited  2  Phil.  383. 


>  See  Morean  v.  IT.  States  Ins.  Co.  1  Wheaton,  219 ;  Richardson  v.  Maine  Ins.  Co. 
6  Mass.  119;  Le  Roy  v.  Governeor,  1  John.  Cas.  226;  Maggrath  a.  Church,  1 
Caines,  Cas.  196;  Poole  v.  Protection  Ins.  Co.  14  Conn.  47 ;  3  Kent,  (5th  ed.)  297. 
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AbMiote  total    ble  articles,  (js)    ^^  Whether  a  low  be  total  or  partial  m  iU 
dttoiaged  goods  TuUvre  must  depcod  on  general  prinoiples.     The  memoran- 

I^  oni^tn  ^"™  ^^'^  ^^^  ^^''y  ^^^  rules  upon  which  a  loss  shall  be  par- 
ths  eoMTM  oftkt  tj^  Qf  tQtai .  i^  does  no  more  than  preclude  the  iDdenmity  for 

an  ascertained  partial  loss."  (a)  ^ 

As,  however,  in  practice  almost  all  articles  of  a  perishaUe 
nature  are  insured  ^'  free  of  average,"  and  all  the  cases,  since 
the  introduction  of  the  memorandum  into  our  policies  in 
1749,  have  had  reference  to  articles  so  insured,  the  inquiry 
as  to  what  amounts  to  a  total  loss  on  perishable  goods  is 
practically  an  inquiry  in  what  cases  the  underwriter  is  liable 
for  any. loss  on  n^emoragidum  articles j^^Ae  term  by  which 
1021  *  ^commodities  warranted  free  of  average  by  the  common 
memorandnm  are  familiarly  known  in  insurance  law. 

Two  danct  oT       These  eases  may  be  divided  into  two  classes :  1.  Where 

enact'  , 

1.  Where  loM  the  loss  has  taken  place  in  the  course  of  the  voyage,  so  that 

the  coureTol^  the  goods  ncver,  in  fact,  arrive  at  their  port  of  destination  at 

2^wS!&^itM  ^"  '  ^*  Where  the  assured  claims  to  recover  in  respect  of  sea 

S?^  ^^IS  ^  damage  on  memorandum  articles  arrivii^  in  bulk  at  such 

deatioatioa  aea-  port. 

*'°^^^^  With  regard  to  the  former  class  of  cases,  to  the  considera- 

tion of  which  the  present  article  is  confined,  the  foUbwing 
may  now  be  taken  as  the  rule  established  by  our  recent  juris- 
prudence. 
Principle  estab-  If  perishable  goods  which  have  been  once^Bca-damaged  in 
cases  astoab.  ^^^  course  of  the  voyagc  are  necessarily  unshipped  at  some 
J^"J^j^^Jj^  >«/crwi«&ife  por^  and  there  found,  by  reason  of  the  previous 
go^wbea       sca-damage,  to  be  reduced,  either  to  soeh  a  state  of  absolute 

8(ncL  or  thrown 

away  in  the  putridity  that  they  cannot  with  safety  be  re-shipped  into  the 
same,  or  any  other  vessel,  and  are,  consequently-,  then  and 
there  thrown  overboard;  or  to  such  a  state  of  rapidly  pro* 
gressive decay  that,  instead  of  being  re-shipped  and  forwarded, 
they  are  necessarily  sold  at  the  iniermediaie  poriy  from  the 
certainty  that,  if  sent  on  to  their  port  of  destination,  their 

(«)  t  Per  Mr.  J.  Wasbingtoni  in  Mo-       (•)  Per  Lord  Abingvr  in  Honx  v.  Sal- 
rean  v.  Uiiited  States  Ins.  Comp.  1  Whea-    Tador,  3  Bingh.  N^  C.  S77, 27a 
ton  219,  cited  2  Phillips  on  Ins.  494. 


>  See  Poole  9.  Protection  Ins.  Co.  14  Conn.  47. 


eotum  pftk» 
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Species  itself  would  disappear,  their  form  become  changed,  Afaioiiito  tacd 
and  their  original  character  be  entirely  lost  by  decomposition  damaged  goods 
before  arriving  there  — in  such  cases  there  is  an  absolute  7w^otMi» 
total  loss,  within  the  meaning  of  the  policy,  on  the  goods  so  Jjlj^*  *^*** 

thrown  away  or  sold :  even  though  at  such  forced  termina-  

tion  of  the  risk  (i.  e*  at  the  time  of  the  sale  or  throwing  over- 
board) the  goods  may  still  have  subsisted  in  specie,  this  will 
make  no  difference ;  the  assured  is  equally  entitled  to  recover 
the  whole  amount  of  the  insurance  irtthout  giving  any  notice 
of  abandonment,  leaving  to  the  underwriters  the  benefit  of 
any  salvage  that  may  ultimately  come  to  hand,  in  the  shape 
either  of  the  remains  of  the  goods,  or  the  proceeds  of  their 
sale,  (b)  ^ 

*The  rule  thus  established  is  0|>posed  to  that  laid  down  by   .  «  iqc^Z 
Lord  Mansfield  in  the  case  of  Cocking  t^.  Fraser,  which  ap-  This  rule  op- 
plied  the  more  rigorous  construction  that  nothing'  short  of  ckwkmg  v. 
going  to  the  bottom  oftkesea  (or^  in  his  lordship^s own  words^  Fraser. 
'*  absolute  desiruetion  of  the  goods  bff  the  wreck  of  the  shipj*^^ 
could  amoiaU  to  a  total  loss  on  articles  insured  ^^free  of  aver^ 
age^^^  even  at  an  intermediate  port* 

The  fads  of  the  case  were  as  follows :  fish  was  insured  paets  of  the 
free  of  average  from  Newfoundland  to  the  ship's  port  or  porto  "^^^^^ 
of  discharge  in  Portugal : "  the  Portuguese  port  for  which  4  DougL  S05. 
the  cargo  was  destined  was  Figueira«     The  ship  on  her  voy- 
age encountered  such  bed  weather  that  part  of  the  fish  was 

(6)  Dyson  9.  Sowcroft,  3  Bos.  dc  Pull.  3  Bingb.  N.  C.  266, 4  Scott,  1,  overruUng, 

474.    Cologau  v.  Loodoa  An.  Comp.  5  as  to  this  point,  S.  C.  1  BIngh.  N.  C.  924, 

]faaledfc8el.447,ooim«l»i^Cockiagv.  lSoott,40L 
Fcaser,  4  Doug.  295.    Rouz  v.  Salfador, 


>  In  Poole  9.  ProlsetioA  bis.  Go.  14  Coon.  47,  it  wail  held,  that,  to  subject  the  insap> 
en  for  the  loss  of  goods  specified  in  the  memorandum  olause,  it  is  not  necessary  that 
there  should  be  either  an  actual  destruction  of  every  part  of  the  goods  insured,  so  as 
no  kMiger  physically  to  exist  in  specie,  nor  that  there  should  be  a  total  extinction  of 
their  value ;  bat  it  is  sufficient,  if,  by  any  of  the  perils  insured  against,  the  voyage  is 
arrested,  and  the  goods  neither  come  to  the  hands  of  the  owners,  nor  reach  their  port 
of  destination,  nor  are  capable  of  being  forwarded.  3  Kent,  (5th  ed.)  297 ;  Treadwell 
9.  Union  Ins.  Co.  6  Cowen,  270.  If  the  vessel  is  injured,  during  her  voyage,  to  half 
her  value,  and  no  other  vessel  can  be  found  to  carry  on  her  cargo  to  her  port  of  desti- 
nation, or,  if  the  vessel,  though  capable  of  repair,  cannfot  be  repaired  within  a  reason- 
able time,  and  before  the  cargo,  being  of  a  perishable  nature,  within  the  memorandum 
eiaaae,  wfll  be  irretrievably  destroyed  by  the  delay  to  repair,  in  such  a  case  the 
iasared  may  abandon  the  oaigo,  and  recover  for  a  total  loss.  Robinson  9.  Commoii- 
wenhfa  Ins.  Co.  3  Sumner,  220,  234;  Patapsco  Ins  Co.  9.  Sonthgate,  5  Peten, 
(8.  C.)  004;  3  Kent,  ((Xh  ed.)  297.    See  Bla^inth  v.  Chareh,  1  Caines,  Rep.  814. 
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Abiohite  tot«l 
low  oD  tea* 
damaged  goods 
when  thrown 
awajr  or  sold  in 
theeoutmo/thg 
vofoge. 


Cocking  V. 
Fraser  is  over* 
ruled  in  Eng- 
lish law. 


1023  • 


Bat  supported 
to  its  mil  ex- 
tent in  the 
United  Sutes. 


necessarily  thrown  overboard,  and  she  was  obliged,  though 
bound  for  Figueira^  to  put  into  Lisbon,  where,  upon  survey 
by  the  board  of  health  of  that  city,  the  remainder  of  the  fish 
was  pronounced  to  be,  and,  in  fact,  wa» rendered,  ofnovaluej 
through  sea-damage.  The  ship  did  not  proceed  from  Lisbon 
to  Figueira  in  ccmipletion  of  her  destined  voyage,  and  the  fish 
was  not  forwarded.  Lord  Mansfield,  under  these  ctrcum« 
stances,  held  that  the  loss  was  not  actually  total,  and  that, 
therefore,  the  assured  on  fish  could  recover  nothing,  (c) 

<'  What,"  said  bis  lordship,  <'  is  a  total  loss  ?  A  total  loss 
of  the  thing  insuredu^Aeoi^o/tttocfes/ruc^imof  t^  Ay^tere^ 
cf  the  ship*  The  fish  may  all  come  to  port,  though,  from  the 
nature  of  the  commodity,  it  may  be  putrid,  it  may  be  stink* 
ing,  sHUj  as  the  commodUp  spedficaUif  remains,  the  under- 
writer is  discharged." 

It  seems  better  to  consider  this  case  as  overruled  in  English 
law,  than  to  endeavor  to  support  it  upon  its  facte  (d) : 
especially  since  the  language  of  Lord  Mansfield  is  so 
entirely  unambiguous  and  so  undoubtedly  opposed  to  the 
rule  now  understood  to  prevail.  It  was  indeed  dissented 
*from  on  three  several  occasions  by  Lord  Kenyon  (e),  Lord 
Alvanley  (/),  and  Lord  Ellenborough  (g) ;  the  latter  of 
whom  expressly  said  that,  '<  if  obliged  to  choose  between  the 
two,  he  should  incline  to  the  opinion  of  Lord  Alvanley  in 
Dyson  v.  Bowcroft,  in  preference  to  that  of  Lord  Mansfield 
in  Cocking  v.  Fraser." 

In  the  United  States  the  case  of  Cocking  v.  Fraser  is  sup- 
ported to  its  fullest  extent ;  and  the  rule  prevailing  on  this 
subject  on  the  other  side  of  the  Atlantic  is  stated  by  Chan- 
cellor Kent  to  be,  that  the  assured  is  secure  against  all  damage 
on  perishable  articles  within  the  memorandum,  whether  such 
damage  be  great  or  small,  whether  it  defeats  the  voyage,  or 


(c)  Cocking  v,  Fraser,  Park,  8th  ed. 
247.  Maisball,  227.  Beneck6,  Pr.  of  In- 
dem.  270.  See  also  the  case  reported,  4 
Dougl.  295. 

(</)  Lord  Alvanley  oonjectums  that  the 
words  "of  no  value,"  in  the  case  of 
Cocking  9.  Eraser,  are  somewhat  too 
large,  and  that  the  fact  was,  not  that  the 
cargo  was  in  such  a  situation  as  to  make 
it  impomble  to  yrtterv  U,  but  was  only 


so  much  damaged  as  not  to  be  worth 
carryiDg  on  to  the  port  of  destination.'* 
See  Dyson  v.  BovtctoA,  3  Bos.  &  Poll. 
476. 

(e)  In  Bamett  v.  Kensington,  7  T.  Bep. 
222. 

(/)  Dyson  s.  Bowcroft,  3  Bos.  d&  PuU. 
475, 470. 

ig)  In  CdQgan  v,  London  Ass.  Comp. 
5  Mauie  de  SeL  455. 
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only  diminishes  the  value  of  the  goods,  unless  the  article  be  Absolute  total 
completely  and  actually  destroyed  so  as  no  longer  physically  damaged  goods 

•a  ^w:^*  /  jl\  1  when  thrown 

to  CXl8t,(  A)  *  •  away  or  sold  t» 

In  our  own  jurisprudence,  on  the  contrary,  as  the  following  ^cowraeofths 

cases  show,  there  has  been  an  uniform  tendency  to  relax  the  

extreme  rigor  of  the  rule  laid  down  by  Lord  Mansfield,  €U 
fwr  as  relates  to  losses  occurring  in  the  course  of  the  voya^ 

A  cargo  of  fruit  was  insured,  "/rec  ofaveragej^  from  Ca-  u^'^f^JJ? 
diz  to  Lisbon.     The  ship,  in  the  course  of  the  voyage,  was  '^^^!l!J^']u!['^ 
forced,  by  tempestuous  weather  and  contrary  winds,  into  ing  rotten,' at  an 
Santa  Cruz,   (an  intermediate  port,)  where  the  fruit  was  *^:  held  an 
found  to  have  been  so  much  damaged  by  sea  water,  that  it  f^^*^  ^'^ 
had  bcome  rotten,  and  stunk  to  such  a  degree  that  the  gov-  ^^^^^\,  ^^* 

croil|  3  ooa*  w 

emment  there  prohibited  its  being  landed.     It  being  requisite  PuU.  474. 
to  unload  the  cargo  in  order  to  repair  the  ship ;  and,  also,  in- 
consistent with  due  regard  to  the  health  of  the  crew  to  keep 
it  on  board ;  it  was  necessarily  thrown  into  the  sea.     The 
^Ssfaip,  on  survey,  was  found  so  damaged  as  to  be  unable  to      *  1024 
proceed  on  the  voyage,  and  was,  therefore,  sold  at  Santa 
Cruz.     The  Court  of  Common  Pleas  held  that  the  assured  ^  putrtfac- 
might  recover  for  a  total  loss  without  giving  notice  of  aban-  ^^  j^]^ 
donment.  (t)     Lord  Alvanley  said,  '^  in  this  case  it  is  found 
that  the  necessity"   (for  throwing  the  cargo  overboard) 
**  arose  from  sea  water  shipped  during  the  course  of  the 
voyage,  and  that  the  commodity  was  in  such  a  state  that  it 
could  not  be  suffered  to  remain  on  board  consistently  with 
the  health  of  the  crew.     In  consequence  of  this  necessity,  J^  "S^" 
therefore,  the  commodity  was  annihilated  by  being  thrown  exempt  the  on- 
overboard.     Had  it  not  been  so  annihilated,  it  would  have  auiossonpei^ 
been  annihilated  by  putrefaction  ;  and  is  it  not  as  much  lost  to  S^^i^^^hdr 

total  annihila- 

(A)  3  Kent's  Comm.  (6th  ed.)  295.   See  tame  meaning  aa  they  bear  on  this  side  tion. 

alao  t  Saltiis  v.  Ocean  Ina.  Comp.  14  John,  the  Atlantic,  there  seema  to  be  veiy  little 

Ida  tMoreaa  9.  United  States  Ins.  Compi.  diflereooe  between  the  rule  of  law  ii|  the 

3  Wash.  C.  C.  2S0.    See  particnlariy  2  two  countiies. 

Phillips  on  Ina.  482.  486.    If  the  words       (t)  Dyson  v.  Boworoft,  3  Bos.  dc  Pull. 

^fkgmcaUy  eaitt,'*  m  the  rale  as  above  474. 
laid  down  by  Chanaeltor  Kent,  have  the 


>  See  Hugg  a.  Augnata  Ina.  dE  Banking  Co.  7  Howard,  (IT.  S.)  905,  cited  jwar, 
1090,  in  notes ;  Poole  v.  Protection  Ina.  Co.  14  Conn.  47,  cited  mte^  1091,  in  note ; 
Neibon  a.  Coiumbian  Ins.  Co.  3  Caines,  Rep.  106 ;  lAarcardier  v.  Chesapeake  loa. 
Co.8Craiich,39;  Skinner  a.  Waslem  M.  dtF.  Ina.  Co.  l9IiQiiis.273i  Maggiath 
V.  Chnioh,  1  CainM,  IM. 
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Abtolnte  total 
lott  OD  aea* 
damaged  goods 
when  throwa 
away  or  sold  in 
the  eourteofths 
voyage. 

Part  of  cargo 
of  wheat  in- 
sured **  free  of 
average,** 
thrownawajr  as 
putrid  at  an  in* 
teimsdiate  port; 
««»£&,  an  abao- 
lute  total  lo« 
of  such  part, 
Cotoffan  9. 
London  Ass. 
Comp.  5  M.  dE 
SeL447. 


1025* 

BemariES  of 
£Uenborough 
on  the  general 
question. 


Position  estab- 
lished by  Roux 
f .  Salvador. 


the  insured  by  being  thrown  overboard,  as  though  the  captain 
had  waited  till  it  arrived  at  complete  putre&ction  ?  "  —  "J 
never  have  tmderstood  that  the  underwriters  insure  fish  and 
other  articles  against  no  perils  which  do  not  end  in  a  total  an^ 
nihilation  of  the  commodUy,^^  (j) 

In  the  next  case,  a  cargo  of  wheat  was  insured,  ^'  warranted 
free  of  average,''  on  a  voyage  from  Quebec  to  TeneriSe ;  in 
the  course  of  the  voyage,  the  ship,  having  been  captured  and 
recaptured,  was  carried  by  the  recaptors  into  Bernojida,  where, 
a  scarcity  prevailing,  an  embargo  was  put  on  the  wheat :  it 
being  also  found  necessary  to  repair  the  ship,  and  in  order 
thereto  to  unload  the  cargo,  an  order  was  obtained  from  the 
government  of  Bermuda  for  that  purpose,  and  the  whole 
cargo  was  accordingly  landed,  except  about  600  bushels  of 
the  wheat,  which  were  found  to  be  in  such  a  state,  from  the 
sea  water,  that  the  magistrates,  out  of  regard  to  the  public 
health,  would  not  suffer  it  to  be  landed,  but  ordered  it  to  be 
destroyed.  It  was  wholly  unfit  for  use,  and  was  accordingly 
carried  outside  the  harbor  and  thrown  into  the  sea :  as  to 
this  part  of  the  case,  the  Court  of  King's  Bench  intimated  a 
strong  opinion,  (though,  as  notice  of  abandonment  had,  in 
fact,  been  given,  the  point  did  not  directly  arise  for  their 
decision,)^  that  there  was  an  absolute  total  loss  on  the  wheat 
*thus  thrown  into  the  sea*  Lord  EUenborough  said,  '^  con- 
sidering the  contract  of  insurance  as  a  contract  of  indemnity, 
it  surely  cannot  be  less  a  total  loss  because  the  cpmmodUy  stdh 
sists  in  specie^  if  it  subsist  only  in  the  form  of  a  nuisance.^  There 
is  a  total  loss  of  the  thing,  if  by  any  of  the  perils  insured 
against  t^  is  rendered  of  no  use  whalever^  though  it  may  not 
be  entirdy  annihilaied"  (ft) 

The  following  case,  which  is  now  the  leading  authority  on 
the  subject  in  our  jurisprudence,  goes  further,  and  shows,  that 
if  the  goods  thus  necessarily  landed  at  an  intermediate  port 
in  a  sea-damaged  state,  are  sold  in  the  market  there,  from 
the  certainty,  that,  if  reshipped  aq^  sent  on  to  their  port  of 
destination,  they  will  inevitably  perish  before  arriving  there, 

(j)  Dyson  v.  Bowcroft,  3  Bos.  &  Pull.    Maule  &  Sel.  447,  judgment  of  Lord  Ellen- 
474.  borough,  454, 455. 

{i)  Colognn  v,  London  Am.  Comp.  5 


1  See  WilliamB  v.  Cole,  16  Maine,  207. 


OB  TOTAL  L088  WITHOUT  HOnOB  0?  ABAin>ONMSNT.  1089 

by  the  progress  of  putrefaction,  which  has  already  com-  Abmiate  total 
menced,  and  cannot  be  arrested  by  any  means  within  the  damaged  goods 
master's  disposal;  in  such  case  the  assured,  who  receives  I^^MiTtft 
inteilisenee  at  oiie  and  the  same  time  of  the  loss  and  the  ^^eaurMo/the 

sale,  may  recover  as  for  a  total  loss,  without  notice  of  aban-  

donment,  although  the  goods  at  the  time  of  sale,  still  sub- 
sisted in  specie,  and  commanded  a  price  in  the  markets  of 
the  intermediate  port,  as  and  for  what  they  were  described  as 
being  in  the  policy  ;  it  being  always  understood  that  the  pro- 
ceeds of  the  sale,  when  they  come  to  hand,  are  pro  tanto  a 
salvage  for  the  benefit  of  the  underwriters.^ 

Hides  valued  at  1117^.  in  the  policy,  were  insured,  ''  free  Rouz  v.  Saivi 
of  average,"  for  a  voyage  from  Valparaiso  to  Bowdeaux.  iT'c.  26^ 
The  ship,  after  sailing,  sprung  a  leak,  which  obliged  her  to  ^^}c^ 
put  into  Rio  de  Janeiro,  as  the  nearest  port,  to  repair.    There  ^?^  ^^ 
the  whole  cargo  was  necessarily  landed  in  order  to  repair  the  49i.' 
ship,  and  the  hides  were  found  to  be  in  a  state  of  incipient 
putrefaction  occasioned  by  moisture,  which  had  got  into  the 
hold  owing  to  the  leak ;  they  were  all,  as  it  is  termed, 
*'  greased,"  the  hair  coming  oflf  in  the  fingers  of  those  who 
bandied  them.    This  greasing  is  a  partial  fermentation,  which 
could  not  be  stopped  by  any  means  practicable  at  Bio ;  and, 
*in  consequence  of  its  progress,  it  became  impossible  to  send      *  1026 
the  hides  on  with  any  hope  of  their  reaching  their  port  of 
destination  in  a  salable  state  as  hides :  had  it  been  attempted 
to  carry  them  on  they  would,  by  the  progress  of  putrefaction, 
have  lost  the  character  of  hides  before  they  arrived  there.   They 
were  consequently  sold  at  Bio  for  the  gross  sum  of  273/. : 
they  were  sold  as  hides^  for  the  purpose  of  being  tanned,  and 
were  so  tanned  by  the  purchasers. 

The  ship  was  subsequently  repaired,  and  proceeded  to 
Bourdeaux  with  the  rest  of  her  cargo ;  the  assured,  who  bad 
received  at  the  same  time  notice  of  the  loss  and  the  sale, 
brought  his  action  as  for  a  total  loss,  without  haviiyg  given 
any  notice  of  abandonment ;  the  Court  of  Exchequer  Cham- 
ber reversing,  as  to  this  point,  the  judgment  of  the  Court  of 
Common  Pleas,  held  that  this  was  an  absolute  total  loss  on 


1  Sea  Hugg  v.  Aagosta  loa.  &  Banking  Co.  7  Hownid,  (U.  &)  OM^  cited  KKD^ 
Bolfla;  Poole  v.  Proiectioa  Int.  Co.  14  Coon.  47,  oitedMfai  lOSl,  iA  note. 
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Absolute  tota]  the  hides  SO  sold,  for  which  the  assured  might  recover  without 
damaged  goods  Qotice  of  cibandoDinent.  (/) 

T^y  ir'^Td".!.  The  principles  upon  which  the  Court  of  Exchequer  Cham- 
^  taunt  of  the  \^y  proceeded  in  thus  deciding  have  been  sAready  developed 
Groundaof —  ^"  ^  preceding  article  (m),  and  are  admirably  stated  by  Lord 
decisioa.  Abinger  in  giving  the  judgment  of  the  court;  a  judgment 

which  should  be  attentively  studied  by  all  who  desire  to  know 
the  present  state  of  our  law  00  this  much  litigated  point. 
Without  restating  here  what  6ught  to  be  read  at  large  in  the 
*  report,  it  will  be  suQicient  to  say  that  the  main  point  of 
decision  was  this,  — that,  owing  to  the  perils  insured  against, 
it  had  become  impossible,  when  notice  of  loss  was  first  re- 
ceived, for  either  the  assured  or  the  underwriter  to  procure 
the  arrival  of  the  hides  according  to  the  terms  of  the  policy. 

rl^^Uaff^  "  ^^  *^®  ^^®  before  us,"  said  his  lordship,  "  the  jury  have 
found  that  the  hides  were  so  far  damaged  by  the  perils  of 
the  sea,  that  they  never  could  have  arrived  in  the  form  of 
hides.  Bp  the  process  of  fermentalvm  and  pwtref action  tokich 
had  commencedy  a  total  destruction  of  them  before  their  arrival 
1027  ♦  *(rf  ffijgir  port  of  destination,  became  as  inevitable  as  if  they  had 
been  cast  into  the  sea  or  consumed  bpfire.  Their  destruction 
not  being  consummated  at  the  time  they  were  taken  out  of 
the  vessel,  they  became  in  that  state  a  salvage  for  the  benefit 
of  the  party  who  was  to  sustain  the  loss,  and  were  accordingly 
sold  ;  and  the  facts  of  the  loss  and  sale  were  made  known  at  the 
same  time  to  the  assured.  Neither  he  nor  the  underwriters 
could  at  that  time  exercise  any  control  over  them,  or  by  any 
interferehce  alter  the  consequences.  It  appears  to  us,  there- 
fore, that  this  was  not  the  case  of  what  has  been  called  a 
constructive  total  loss,  but  of  an  absolute  total  loss,  of  the  goods : 
they  could  never  arrive ;  and,  at  the  same  moment  when  intel- 
ligence of  the  loss  was  received,  all  speculation  was  at  an 
end." 

His  lordship  then  enters  into  the  question,  whether  the 
fact  of  the  goods,  as  in  this  case,  subsisting  in  specie  at  the 
time  of  sale,  and  \mn%  in  fact  sold  as  hides,  ought  to  make 
any  difference  as  to  the  necessity  of  giving  notice  of  abandon- 
ment ;  bis  lordship  decides  that  notice  of  abandonment  is  no 

(Z)  Roax  9.  Salvador,  3  Bingh   N.  C.        (m)  See  tuprdy  Art  1. 
208^  4  Soott,  1|  overruling  as  to  this  pdnt, 
a  C.  1  Biugh.  N.  C.  984^  1  Soott,491. 
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more  necessary  in  this  case,  than  it  would  have  been  "  if^  Aiwoiute  toua 
instead  of  being  sold  in  specie^  ike  hides  had  actually  changed  damaged  goodi 
tkeir  form  and  been  sold  as  glue,  manure^  or  ashes; "  (n)  in  7wly  w^im 
which  case  his  lordship  assumes  it  as  aa  undoubted  point,  tAsenirseofti$ 

that  no  notice  would  be  requisite,  (p)  

In  either  case  such  sale,  when,  in  the  opinion  of  the  jury,  Net  proceeds  of 
justified  by  necessity  and  a  due  regard  to  the  interests  of  all  had  and  reoe^. 
parties,  is  made  for  the  benefit  of  the  party  who  is  to  sustain  S^e^u^^iwritef 
the  loss ;  and  the  net  amount  thereof,  after  deducting  the  hfnf^ 'J^^^mf'^ 
charges,  becomes  money  had  and  received  to  the  use  of  the  '<»• 
underwriter,  upon  payment  by  him  of  a  total  loss. 

♦1028 
§  962.  It  musLi  however^  very  carefully  be  borne  in  ndnd^  ^o  degree  of 

thai  no  degree  of  loss  in  bulkj  deterioration  in  quality^  or  de*  detenoraUon  in 
^^eeiaiion  in  value^  will  entitle  the  assured  to  put  an  end  to  pl^lL^Jo?  ^ 
the  adventure,  and  recover  a  total  loss  without  notice  op  JJletteMsured 
ABANDONMENT,  071  goods  Warranted  free  of  average,  unless  <<>  p^  an  end 
such  damage  involves  their  total  destruction  in  specie,  either  ture,andre- 
aeUud  or  inevitable.    If  the  commodity  can  be  forwarded  to  11^'f'^ithout 
its  port  of  destination  with  any  reasonable  prospect  of  arriv-  S^memapan-^ 
ing  there  in  specie,  however  damaged,  the  assured  who  has  ^^U^'^^^'f^ 
failed  to  send  it  on,  or  sold  it  at  an  intermediate  port,  cannot  damage  in. 
recover  as  for  a  total  loss,  at  all  events,  without  notice  of  tai  d^trucUoa 
abandonment.1  JTctriSkJ^r 

Wheat,  valued  at  lOOOZ.,  was  insured,  "  free  of  average,"  *[**'*«• 
Irom  Waterford  to  UverpooL    The  ship,  on  going  down  the  Ro/ai  Cxoh. 
river  from  Waterford,  struck,  and  was  run  aground  to  pre-  sST^'  ^  *^ 
vent  her  sinking,  in  a  place  where  her  hull  was  con^)letely 
voder  water  at  every  high  tide.    The  wheat,  in  the  course  of 
about  a  month  after  the  ship's  being  stranded,  was  got  out 
mnch  damaged :  one-third  of  it  was  thrown  away  as  wholly 
vseleas ;  the  other  two-tbkds  were  kiln-dried,  and  might  have 

(ft)  3  BiDgb.  N.  C.28B*  CbaoceUor  Kant  UBwen  th9  nine  oaae 

(•)  Thus  answering  in  tlie  negntive  a  alio  in  the  negative,  "  for  the  cargo  was 

ease  put  by  Mr.  Beneck^ :  "  Suppose  fish  of  no  value  asjlshf  or  in  contemplation  of 

valoMl  at  1001.  to  sell  for  U  as  manuie,  the  contBact.'*    Comm.  vol.  tii.  p.  2O0» 

wiD  this  be  a  value  so  as  to  exonerate  the  note  a.  ed.  1844. 

uderwriter."     Pr.  of  IndeoL  379,  note. 


>  See  Hngg  «.  AugosU  Ins.  de  Banking  Co.  7  Howazd,  (U.  8.)  005. 
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Absolute  total  been  sent  on  to  Liverpool  and  sold  there ;  instead  of  this,  hoir" 
damaged  goods  ever,  it  was  Bold  at  Waierfard  for  about  250/.  gross,  and  90/. 
Mr^orMMTtfi  ^^^'  Lord  EUenborough  held,  that  in  this  case  the  assured 
a«oM««w  of  the  could  not  recover  for  a  total  loss  on  the  wheat  vrithout  notice 

"" of  abandonment,  because  it  might  have  been  sent  on  to  its 

port  of  destination,  in  a  salable  state,  as  wheat,  (p  ) 
Aovai^l^h!'         Tobacco  and  sugar  were  insured,  "  free  of  average,''  from 
CkMxip*  16  East,  Heligoland  to  London.     Just  off  Heligoland  the  ship  was 
wrecked,  but  the  tobacco  and  sugar  were  got  ashore  there, 
and  saved,  though  in  a  very  damaged  state ;  the  sugars  having 
been  mostly  washed  out  of  the  hogsheads,  and  the  tobacco 
(according  to  the  statement  of  the  plaintiff's  counsel)  entirely 
spoiled  by  sea  water,  so  as  to  be  worth  nothing  at  all  to  the 
assured.     The  Court  of   King's  Bench  unanimously  held, 
that  the  assured,  who  had  not  abandoned,  could  not  recover 
Lord  Abinger^  for  a  total  loss.  (jq)     Lord  Abinger  remarks  on  this  case,  that 
case.    ^        ''  the  tobacco  and  sugar,  though  damaged  by  the  sea,  was  in 
1029''^      ''^the  hands  of  the  shippers  at  Hebgoland ;  and,  as  stated  by 
Lord   EUenborough  in  his  judgment,  for  any  thing  that 
appeared,  might  have  been  forwarded  to  their  port  of  destina- 
tion." (r)     Lord  Abinger  probably  spoke  froifi  recollection  of 
what  had  been  said  by  Lord  EUenborough  in  his  own  hear- 
ing ;  for  nothing  of  the  kind  appears  in  the  printed  report, 
which  is,  however,  very  brief. 
f-Hedburghv.         Fifty-four  hogsheads  of  sugar  were  insured,    ^^  free  of 
tISuuil  ifi3.     average,"  from  ChUenburgh  to  Sirahund.    At  Copenhagen, 
in  the  course  of  the   voyage  the  ship  was  stranded  and 
bUged  \  every  one  of  the  fifty-four  hogsheads  was  saved  from 
the  sea ;  and  in  every  hogshead  there  were  some  loaves  <^ 
sugar  left,  though  the  total  quantity  of  sugar  saved  out  of  the 
whole  fifty-four  hogsheads  was  little  more  than  enough  to  fiU 
one :  seventy  of  the  loaves  were  saved  dry.    The  Court  of 
Common  Pleas  held  that  this  was  not  an  absolute  total  loss, 
and,  therefore,  that  the  underwriters  were  not  Uable.  {s)    The 
decision  in  this  case  was  evidently  conformable  to  the  prin- 
ciple abready  stated ;  for  although  the  sugars  were  greatly 

{p)  Andenoa  v.  Royal  Exch.  Comp.    '    (r)  3  Bingh.  N.  C.  280. 
7  East,  56.  («)  Hedborgh  v.  Peaiaon,  7  TaunL  123. 

{q)  ThompaoQ  v.  Royal  Ezch.  Ckimp. 
16  EaA,  214. 
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dimiaished  in  value  and  quantity,  yet  a  portion  of  them  was  Abaoiate  total 
saved,  in  a  salable  state  as  sugar ,  and  might,  as  suchj  have  damaged  goods 
been  sent  on  to  its  port  of  destination.  Tw^S'Sd'm 

tktoeuraeofthe 

Sect.  IV.  The  Underwriter  is  never  liable^  as  for  a  Total 
LosSi  on  sea-damaged  Goods  arriving  in  specie  at  their  Port 
of  Destination, 

§  370.  In  the  cases  considered  in  the  last  article,  the  total  The  underwn- 

,  .  .  ter  18  oevef  lia- 

loss,  in  respect  of  which  the  underwriters  were  held  liable,  bie,  as  for  a  to- 
on good;)  warranted  ^^  free  of  average  "  took  place  in  con-  daiM^ed  goods 
sequence  of  a  forced  termination  of  the  risk,  by  the  perils  in-  ciTaiTiieVport 
sured  against,  in  the  course  of  the  voyage^  i.  e.  before  the  arrival  of  desUnaUon. 
of  the  goods  at  their  place  of  destination^  according  to  the  terms  Jfntedliee  of 
of  the  policy :  if,  however,  they  do  so  arrive  at  their  port  of  average  arrive 
destination,  Lord  Abinger  admits,  and  the  following  cases  their  port  of 
*8how,  that  '^  if  they  remain  in  specie,  however  damaged,  ho^verdam- 
there  is  not  a  total  loss,"  and,  consequently,  the  underwriter  Jf^rij^  jj**" 
who  has  stipulated  by  the  memorandum  to  be  liable  on  such  di^^arged. 
goods  only  in  case  of  a  total  loss,  is  exonerated,  by  the  very         ^^^^ 
terms  of  the  policy,  from  all  chargeability.^ 

In  a  case,  indeed,  that  was  decidefl  by  Chief  Justice  Lee,  p"f  of  Boy- 

/  ^  .  ^  '  field  V.  Brown, 

at  Nisi  Prius,  before  the  mtroduction  of  the  memorandum  2  sir.  loes^ 
into  English  policies,  where  perishable  goods  arrived  at  their  jbroUMlDtio. 
port  of  destination  so  damaged  by  the  perils  of  the  sea,  as  to  ^J.^  ^^wnt 
realize,  on  sale  there,  less  than  the  freight,  the  Chief  Justice  5®2J|J?iJ^ 
was  of  opinion  that  this  was  a  total  loss,  and  the  jury  found  wmra.  but  is 

,.      ,      y  .  overruled. 

accordingly.  \i) 

It  is  better  to  consider  this  case  overruled,  than  to  endeavor 
to  reconcile  it  with  the  subsequent  authorities,  on  the  ground 
that  the  goods  were  not  warranted  free  of  average ;  for«  as 
we  have  already  seen,  this  warranty  makes  no  difference 
when  the  question  turns  on  the  totality  of  the  loss,^  and  the 

(0  Boyfield  «.  Brown,  2  Str.  1065. 

1  Id  regard  to  the  change  in  a  thing  so  that  it  no  longer  exists  in  spede,  k  was  held 
fa  Hew  Yoffic  that  a  chariot,  insured  free  of  average,  did  not  specifically  remain,  aAer 
the  loss  of  the  box ;  for  if  the  box  should  be  replaced,  Mr.  Justice  Benson  »aid,  — -<«  it 
eoQid  not,  with  propriety,  be  said  that  the  chariot  was  repaired}  it  would  be  a 
Mwchariof*    Jodah •.  lUndat,  2 Cainas,  Cas.  324. 

•  JiiMilQaS. 

VOL.  n.  S5 
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The  uDderwri.  true  proposilioo  is  that,  either  with  or  without  the  warranty, 
Ue.  as  (J A  tol  there  is  no  total  loss  if  the  goods,  however  damaged,  arrive 
2uMSed"goods  i°  Specie  ;  ihe  difference  beiv^  ihat^  if  they  are  warraiUed  free 
y^vmj^  *P®"  of  average,  the  underwriter  is  released  from  his  liabilily  alto- 

cie  at  their  puit    */  o    ^  */  ^ 

of  degtination.    gether,  whereoSy  if  Tiot  SO  Warranted^  he  would  be  liable  as  for 
an  average  loss^  in  proportion  to  the  depreciaiion  actually  sus- 
tained by  the  sea-damage, 
1.  English  aa-        1.  There  are  numerous  cases  in  which  this  point  has  been 

determined  uniformly  in  the  same  way. 
M'Andrewn  ».        Thus,  where  fruit  was  insured,  "/rec  of  average,^^  from 
sth^asT**'  Lisbon  to  Londofi,  and  arrived  at  the  latter  place  so  damaged 
by  the  perils  insured  against  as  to  have  lost  80  per  cent,  in 
value,  Lord  Kenyon  held  the  underwriters  not  to  be  liable. 
"  The  cargo,"  said  his  lordship,  "  arrives  at  its  port  of  des- 
tination ;  and  though  it  is  good  for  very  little,  yet  it  has  inva- 
riably been  held  that  the  voyage  must  either  be  lost,  or  the 
cargo,  if  it  be  one  of  those  mentioned  in  the  memorandum, 
be  wholly  and  tu^ttudly  destroyed^  to  entitle  the  assured  to 
recover."  («) 
1031  *  *^^  ^^^  ^^86  1^  should  seem  that  the  fruit,  though  much 

damaged,  was  neither  physically  destroyed,  nor  totally  ex- 
tinguished in  value :  it  was  still  fruit,  and  salable  as  such, 
though  at  a  very  reduced  price. 
Masonv.  Skur-      So,  where  a  cargo  of  peas,  warranted  free  of  average, 
ed.*2SS,  reached  its  port  of  destination  so  damaged  as  to  produce  only 

one  fourth  of  the  freight,  which  became  due  on  their  arrival, 
the  defence  set  up  was  that,  if  the  goods  mentioned  in  the 
memorandum  arrive  in  the  market,  (i.  e.  the  market  to  which 
they  are  destined,)  then,  though  a  loss  equivalent  to  a  total 
loss  may  have  happened  on  them,  the  underwriters  are  not 
liable.  Upon  this  evidence  the  jury,  under  the  direction  of 
Lord  Mansfield,  found  for  the  defendant,  (v) 

Here,  again,  the  peas  seem  to  have  been  sold  €is  peas^  and, 

therefore,  were  not  totally  extinguished,  either  in  specie  or 

in  value. 

Gtenniei?.  Rice  was  insured,  "  free  from  average,"  from  Charleston 

Gomo.  3  Maule  to  Liverpool ;  the  ship,  after  arriving  within  the  limits  of  the 

ftSd.  371.       p^j^j  ^£  Liverpool,  took  the  ground  while  endeavoring  to 

{u)  ITAndrewBv.Vaugfaan,  Park,  293,       («)  Mason  v.  Skamy;  Paik  on  las. 
Sthed.  2S3,8lhed.    BiaishaU on I|m» 318^ S19. 
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get  into  the  dock  gates  there,  filled  whh  water,  and  became  The  underwri- 
a  wreck ;  the  rioe  was  taken  out  of  her  in  small  craft,  as  she  bie,  u  for  a  to- 
by, and  sold  in  Liverpool  for  972/. ;    the  freight  amounting  SLm^^'!^^ 
to  1763/.     This  was  held  not  to  amount  to  a  total  loss  on  the  airi^ngjn  v»- 

ae  at  their  port 

rice,  (w)      Lord  EUenborough  said,  '^  I  think  it  quite  clear  of  deetipatioD. 

that  this  is  a  case  of  particular  average,  and  not  of  total  loss. 

There  had  been  an  arrival  of  ike  ship  with  the  goods  at  their 

destination — the  voyage  has  been  performed,  and  the  goods 

have  come  into  the  hands  of  the  consignees ;   it  appears  that 

the  rioe,  which  was  said  to  be  totally  lost,  did  produce 

972/."  (z) 

In  this  case,  it  is  also  clear  that  the  rioe  sitbsisted  as  rice,  Remaiia  ot 
and  was  sold  as  such,  though  at  a  great  loss.     '<  Though  oq  xhm  t^ST 
damaged,*'  as  Lord  Abinger  observes,  "  it  was  delivered  to 
the  consignees,  and  in  a  salable  state  as  rice."  (y) 

*In  the  case  kst  cited,  reference  was  made  to  an  unreport-      *  1032 
ed  decision  of  Buller  v.  Christie,  in  order  to  prove  that,  if  the  ^S'lSeSin*"^ 
•hip  be  wrecked  before  reaching  her  port  of  destination,  but  Mauie  &  set. 
the  goods  are  saved  so  as  to  reach  the  hands  of  the  consignees 
in  a  damaged,  but  not  an  unsalable,  state,  there  is  a  total 
loss  thereon,  by  reason  t>f  the  wreck  of  the  ship.     The  facts 
of  the  case  referred  to  were  these  :  1950  boxes  of  soap  were       » 
insured  (not  stated  to  be  free  of  average)  from  Liverpool  to 
Oporto.     The  ship   was  wrecked  just  outside  the  bar  of 
Oporto ;  all  the  boxes,  except  seventeen,  were  got  ashore, 
and  came  to  the  hands  of  the  consignees,  having  sustained 
damage  not  exceeding  20  per  cent.     There  was  no  abandon- 
ment, but  Lord  EUenborough  held  the  loss  to  be  total,  (z) 

This  case  seems  opposed  to  a  variety  of  other  decisions,  Remarki  on 
and,  on  principle,  cannot  be  supported.  What  has  the  wreck  ^**** 
of  the  ship  to  do  with  the  question,  whether  there  is  or  is  not 
an  actual  total  loss  on  the  goods  ?  The  underwriter  does  not 
insure  the  arrival  of  the  goods  in  the  ship ;  otherwise  whenever 
the  ship  is  lost  on  the  voyage  there  would  be  an  actual  total 
loss  on  the  goods,  which  is  not  so.  It  is  opposed  to  other 
English  authorities.  Thus,  in  Davy  t;.  Milford  (a),  the  ship 
was  wrecked  before  arrival,  and  yet  the  loss  was  held  only 

(w)  Glenaie  v.  Loadoo  Am.  Comp.  8  (y)  In  3  Bingh.  N  C.  280. 

Haute  &  Set.  371.  («)  Butler  v.  Christie,  cited  in  2  BCaule 

(x)  GHennie  «.  London  Ais.  Comp.  2  &  Sel.  374. 

Manle  ft  Sel  376.  (a)  15  East,  5SQ. 
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Tbeonderwri-'  to  be  8  particular  av«rage  loss  on  the  flax  washed  ashore ; 

bie,  as  for  a  to-   in  Hedbiirgh  V.  Pearson  (b)^  and  Thoropaon  v.  Royal  Exch. 

^aSed°gocSi»  ^-  (^)>  ^^c  wreck  took  place  before  arrival,  yet  the  loss  was 

c!e*at"£^r'p«t  ^^^^  ^^^  partial  on  the  goods  washed  ashore :  and  yet  in  all 

of  deatination.    thesc  cases  the  damage  to  the  goods   saved  far  exceeded 

30  per  oent.,  which  was  the  extent  of  danMge  in  BuUer  v. 

Christie  ;    if  it  be  arged  that,  in  BuUer  v.  Christici  the  soap 

was  not  a  memorandum  article,  that,  we  have  already  aeeu, 

makes  no  difference  in  cases  where,  as  in  Buller  v.  Christie, 

the  only  question  is,  whether  the  loss  was,  or  was  m>^,  adualbf 

total :  on  the  whole,  therefore,  the  case  seems  alike  onsup- 

1033  *      ''^ported  by  principle  and  by  authority ;  and  the  position  it  was 

adduced  to  establish  must  be  abandoned,  (d) 

2.  Law  in  the        2.  The  decisions  of  the  American  courts,  upon  the  general 

aa  to  total  loea    principle  that  nothing   short  of   absolute  destruction  will 

anie!e8lirriv?nff  niake  a  total  loss  on  memorandum  articles,  if  they  arrive  at 

3181^8*1^111     ^^^^  P^***  ^  destination,  are  to  the  same  effect,  or  even 

•p^KiM-  stronger  than  our  own.     Thus,  where  corn,  insured  **  free 

of  average,"  arrived  in  a  putrid  state  at  its  port  of  destination, 

the  judge  at  Nisi  Prius  told  the  jury  ^^  that  if  it  was  so  much 

damaged  as  to  have  become  of  no  value  for  the  mUrimenl  of 

mauj'^  the  underwriters  were  liable  as  for  an  actual  total  loss. 

But   the  court  in  Banc  held  this  a  misdirection,  saying, 

*^  thai  so  long  as  the  com  physically  existed  there  could  noi  b$ 

a  total  loss  on  accowU  of  damage  merely;  although  it  was 

good  for  nothings  the  insurers  were  not  liable,  (e)  ^ 

(b)  7  Taniit.  153.  sold  in  Lisbon  for  little  more  than  the  ex- 

(c)  Id  Eatt,  214.  penaea  of  aaving  tod  drying :  held  not  a 

(d)  It  i8oppo8ed,almoalin  tenn8,bythe  total  losa.  t  Morean  v.  United  States 
following  decitfion  in  the  United  States.  Ins.  Comp.  3  Wash.  C.  C.  250,  cited  in 
In^rance  on  corn,  **  free  of  average,'^  2  Pbiliipa,  on  Ins.  484. 

from  Cape  Henry  to  Lisbon.  Tbe  ship  (s)  t  Neilson  9.  Columbian  Ina.  Con^ 
was  wrecked  just  outside  Liabon  harbor,  3  Cainea,  108^  cited  in  2  Phillips  on  Ina. 
a  portion  of  the  com  waa  kiln  dried,  and    483. 


I  Robinson  v.  Commonwealth  Ins.  Co.  3  Sumner,  220,  224 ;  Marcardier  v.  Chesa* 
peaks  Ina.  Co.  8  Cranch,  39;  Morean  •.  Chesapeake  Ina.  Co.  I  Wheaton,  219; 
3  Kent,  (dth  ed.)  295  to  297  ;  Skinner  v.  Western  M.  &  F.  Ins.  Co.  19  Louis.  R. 
273;  Ins.  Co.  v.  Bland,  9  Dana,  143;  Morean  v.  U.  S.  Ins.  Co.  I  Wheaton,  219; 
S.  C.  3  Wheaton,  250.  In  Williams  9.  Cole,  16  Maine,  207,  the  insurance  was  on 
potatoes,  which  came  within  the  exception  of  the  memorandum  clauae  in  the  policy. 
The  court  said ;  —  *'  Here,  the  cargo  was  so  damaged  by  the  perils  of  the  fea,  aa  to 
exist  only  inike  shape  of  a  nuisane*.    In  such  a  caae,  the  kws  is  total  withont  abaa- 
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3.  In  Prance,  before  tbe  introduction  of  the  new  code,  The  imderwri. 
when  actual  total  lo»  { perte  eniiere)  was  by  the  Ordinance  bio,Mforato^ 
de  la  Marine,  made  a  ground  of  abandonment  on  perishable  Ibiulged'golMSi 
goods,  (/)  the  question  was  vehemently  debated,  whether  Sri?*2beir  wt 
aoch  a  case  of  actual  total  loss  could  ever  be  said  to  arise  of  dertination. 
when  the  goods  arrived  in  specie  at  their  port  of  destina-  yj^^  ^^^ 
tion«     Emerigon  was  decidedly  of  opinion  that  it  could  not.  subject. 
"  I  have  already  spoken,"  he  says,  "  of  the  case  in  which  gSiSSw^ 
a  cargo  of   wheat  arrives  in   port  almost  entirely  rotten 
(  presque  tout  paurri :)  I  now  add  that  even  if  it  arrive  en* 
tirely  so   (quand  mime  U  le  serait  en  eniier,)  that  is  not 
such  a  case  of  total  loss  as  to  justify  an  abandonment."  (g) 
♦Valin  (A)  and  Pothier  (i)  inclined  to  the  less  rigorous  inter*      ♦1034 
pretation  ;  and  the  latter  even  considered  that  the  loss  might  potbl^l!"  "^ 
be  total  within  the  meaning  of  the  46th  article  of  the  Or- 
dinance, if  the  goods  were  damaged  to  half  their  value. 

The  French  tribunals,   before  the  Code  de  Commerce  French  jnrii. 
became  the  law  of  the  land,  were  frequently  called  upon  to  the  a>de  de 
decide  between  these  conflicting  authorities ;  and  they  appear  ^°°*°*®''°^ 
invariably  to  have  supported  the  more  rigid  construction  of 
Emerigon,  and  uniformly  to  have  upheld  the  doctrine,  that 
there  can  be  no  total  loss  on  perishable  goods  unless  there 
have  been  an  entire  privation,  or  absolute  destruction  of  them  in 
their  nature  and  essence  (destruction  totale  des  effects  asswris 
dans  tear  nature  et  essence.')  (j) 

Prom  a  review  of  all  these  authorities,  it  plainly  appears  Resoit  of  the 
that  no  degree  of  damage,  however  great,  can  amount  to  an 

(/)  Old.  de  la  Marine,  th.  vL  des  Am.  be  said  to  exist  in  specie.**    (Si  le  U^  est 

art.  4A.  deveou  fumier  M  n'est  certainemeBt  pins 

(g)  Emerigon,  chap.  zviL  sect  2,  vol.  dans  son  essence.)    £9tran|in,  note  l9 

u.  p.  214,  ed  1827.   M.  Estraogin  diaseou  Pothier,  Tniit6  d* Assurance,  p.  428;  ed. 

ihiai  this  opinion.    '*This  doctrine,*'  he  1010. 

mjB,  **  is  at  variance  with  what  Emerigon  {k)  Comment,  on  Ord.  tit.  vi.  art.  46; 

himself  has  sdvanced  a  little  before,  tnjr.  vol.  ii.  p.  342;  ed.  1889. 

that  a  thing  is  destroyed  when  it  has  (t)  Pothier,  Traits  d* Assurance,  No. 

ceased  to  exist  hi  specie."    {Quand  eOs  ISI. 

cBsse  dexiMer  m  utemet,  see  Emerigon^  (J)  See  Ertrangin's  edition  of  Pothier, 

ibid.  213.)    He  adds,  **  if  wheat  has  be-  ia  Appendix,  pp.  419-429,  ed- 1810. 
oome  mnnnre  it  certainly  can  no  hmger 


danment.*'  So^  the  insured  was  permitted  to  recover  lor  a  total  km  of  cargo  within 
the  memorandum  clause,  altboogh  a  few  srtfcles  were  saved  at  an  expense  not  justi- 
fied by  their  valnav  te  BryiB  •.  Insi  Co.  26  Wendeli,  617. 

25# 
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The  unaerwrt-  absolute  total  loM  <m  perishable  goods  warranted  free  of 
bie,  ■»  for  a  to-  svenige,  if  they  arrwe  in  specie  at  their  port  of  destination : 
dianmgedVio^  in  Other  words,  the  mere  fact  of  their  so  arriving  precludes 
cfe  •I'^r'St  •'*  inquiry  into  the  extent  of  the  damage  they  have  sos* 
of  dertiaatkm.  tained,  and  entirely  discharges  the  underwriter,  who  has 
stipulated  by  the  memorandum  to  be  exempt  from  liability 
for  any  loss  on  such  goods,  which  is  not  in  its  nature  total. 

If,  however,  the      ^  371,  The  quesiiou,  however,  may  still  be  raised,  whether, 

goods  arrive  at     .-    ,  ,  .  ,     ,  g>    %       •        »  .    ^ 

their  port  of      if  the  goods  amvc  at  their  port  of  destmation,  md  not  or 

buiCbunso"'     spBcic,  this  will  amount  to  an  absolute  total  loss,  so  as  to 

k»TO?^pre?°   charge  the  underwriter,  notwithstanding  the  memorandum. 

.^njejA»f«n^.  If  the  goods,  or  rather  the  remains  of  such  goods,  arrive  at 

i»  this  an  abso-   their  port  of  destination  in  such  a  state  that,  in  the  language 

wlthin^he        of  Lord  Abinger,  ''  the  species  itself  has  disappeared,  and 

v^^y'^  the  goods  have  assumed  a  new  form,  losing  all  their  original 

1035  ♦      ♦character,"  ^ —  if,  in  fact,  they  arrive,  in  the  words  of  Lord 

On  iheory,  it      Alvanley,  "  atmihUaied  by  putrefaction  "  —  may  not  the  loss 

fotTinsuch       on  such  goods  be  considered  total  notwithstanding  their  ar« 

wMid«w!'a»^  ""^^^  ^    It  is  an  absolute  total  loss,  for  which  the  underwriter 

soiuteiy  ttiuL     jg  liable,  notwithstanding  the  memorandum,  if  I  sell  my  hides 

at  Bio  Janeiro,  from  the  certainty  that,  if  sent  on  to  Bour- 

deaux,  they  will  arrive  there  a  mere  mass  of  putrefaction  ;  if, 

instead  of  selling,  I  send  them  on,  and  they  do  arrive  at 

Boiirdeaux  a   mere   mass   of  putre&ction,  surely  their  so 

arriving  cannot  prevent  the  loss  from  being  actually  total,  so 

as  to  exempt  the  underwriter  from  his  liability  ?    That  of 

which  I  insure  the  arrival  is  a  cargo  of  hides ;  that  whici\ 

actually  comes  to  port,  in  the  case  supposed^  is  a  heap  of 

corruption^  which  cannot  properly  be  designated  as  hides,  nor 

be  sold  as  such  :  the  actual  thing,  then,  whose  arrival  I  in- 

sured  has  not  come  to  port :  it  is  physically  destroyed  — 

'^annihilated  by  putrefaction "  —  is  the  loss  less  an  actual 

total  loss  because  the  remains  of  the  thing  insured  have  not 

been  thrown  overboard  or  burnt  before  arrival  ?  ^ 

Batithasnever      These  rcasonings  are  plausible,  and,  in  fact,  theoretically 

to  be ;  and  for    Speaking,  seem  to  be  onanswerable  ;  but  in  practice  it  appears 

all  practical  pur- 
poses it  appears 

better  to  con- — '• 

aider  it  not  an 
a<»taal  total 

>  See  Jodah  9.  Randal,  2  Caiaes,  Cm.  994. 

'  See 3Keat,  (^ed.) 89^ 297;  onl^,  Vm.m 
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far  better  to  disregard  all  such  refiaenienls,  and  to  lay  down  The  underwn- 
the  broad  position  that  there  can  be  no  total  loss  on  perish-  biei^s^oiTa  S^ 
able  goods,  and,  therefore,  no  claim  whatever  against  the  ^J^*^^^ 
underwriter,  who,  by  the  memorandum,  has  expressly  con-  ""'^["fj,^"  •^ 
fined  his  liability  to  the  case  of  their  total  loss  only,  unless  of  desUnatjoa. 
the  goods  either  go  to  the  l)ottom  of  the  sea,  or  are  neces- 
sarily destroyed  or  justifiably  sold  by  the  assured,  from  the 
irapossihility  of  sending  them  on  in  specie  to  their  port  of 
destination.^ 

If  the  goods,  or  their  remains,  once  arrive  at  the  port  of 
destination  in  bulk,  so  that  freight  is  payable  on  them,  then 
no  matter  how  damaged,  no  matter  if  even  physically  de- 
stroyed, the  underwriter,  who  has  protected  himself  from 
liability  by  the  memorandum,  should  be  entirely  released 
from  all  claim  for  indemnity. 

To  introduce  the  question  of  the  physical  destruction  of  JJjJ^^  iJ^ 
*the  goods  in  such  cases  as  a  test  of  the  underwriter's  liability,  cie  is  of  very 
would  lead  in  practice  to  infinite  difficulty  and  embarrassment,  cai  appi£irt^ 
It  is  impossible  to  define  beforehand  in  what  the  physical  de-      *  1086 
struction  of  any  class  of  perishable  goods  consists:  what 
might  appear  to  amount  to  a  case  of  physical  destruction  to 
one  jury,  might  be  differently  regarded  by  another :  and 
uncertainty  and  confusion  would  thus  be  introduced  into  a 
subject  which  ought  to  be  rendered  as  certain  as  possible. 
In  bet,  as  Bmerigoa  says,  with  reference  to  this  very  point, 
to  introduce  such  a  test  would  be  to  make  the  question  of 
the  underwriter's  liability  "  depend  on  the  fluctuating  views 
which  difierent  man  might  form  on  the  same  subject,  and 
eould  be  of  no  service  except  to  give  rise  to  litigation  ruinous 
to  conmierce.''  (k) 

It  wds  an  admirable  maxim  of  Lofd  Mansfield'S|  which 
ought  never  to  be  lost  sight  of  in  the  determination  of  any 
doubtful  point  of  mercantile  law,  — -  "  That  tbei  property  and 
daily  negotiations  of  merchants  ought  not  to  depend  on 

(i)  EnerigiM,  chaf.  xvii  imL  ^  vU.  ii  (k  214,  ed  1387. 


■  A  nle  of  the  cugo^  hj  the  maaler,  raBderad  oeeeMuy  by  the  operetioo  of  the 
perils  uuuMd  afaiMt  upoo  the  caigo  iteeU^  is  undoubtedly  a  total  la»  of  the  caigo,  no 
lev  than  a  Mle  of  the  ship  i%  under  anilar  drcumatanoe^  a  total  loaa  of  the  ahip. 
See  M^  1011,  and  in  Bola. 
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The  nnderwri-  subtleties  and  tiiceties,  bDt  on  rules  easily  learned  and  easily 
bie,  at  for  a  uv  retained,  because  they  are  the  dictates  of  common  sense."  (J) 
dan^^^sTgmSi  ^^  ^^^f  ^^  doubt,  from  the  influence  of  such  principles, 
S*at"uiei'port  ^^^^  ^^^  legislature  of  France,  on  introducing  the  new  com- 
of  dertinatioQ.  mercial  code,  altered  the  clause  in  the  Ordinance  de  la  Marine 
Modem  French  which  made  ^^  actual  total  loss  "  (perte  entiere)  a  ground  of 
poiiiL  abandonment  on  perishable  goods,  and  substituted   instead 

^l^lj^*^^^   thereof  the  words  "  loss  or  deterioration  of  the  commodities 
insured  when  such  deterioration  or  loss  amounts  to  three- 
fourths.''  (m) 
Ezpiamed  by         M.  Pardessus  thus  explains  this  provision  :    ''  The  term 
loss  (perte)  relates  to  the  quaniity;  deterioraiion  to  the  quality 
of  the  thing  insured.     The  quantity  lost  is  ascertained  by 
measure  and  weight :  deterioration  is  the  change  of  a  good 
into  a  bad  quality  of  the  same  article,  which  may  happen 
without  any  diminution  of  its  quantity,  and  is  estimated  in  its 
1037  •      value."  (n) 
Remarks  of  M.      *The  last  editor  of  Valin,  Monsieur  Becane,  writing  in 
chao^  of  the    1828,  t.  6.  more  than  twenty  years  after  the  code  became  the 
^*  law  of  France,  thus  speaks  of  the  change  introduced  by  it 

in  this  respect :  "  Nothing  can  be  more  just  than  such  a  reg- 
ulation :  a  deterioration  so  considerable  is  equivalent  to  a 
total  loss ;  and,  but  for  this  rule,  as  an  actual  total  loss 
(perte  entiere)  can  hardly  occur  except  in  cases  of  shipwreck, 
the  underwriters  might  frequently  have  raised  difficulties 
which  the  law  has  wisely  put  an  end  to  by  a  safe  and  definite 
rule."  (o) 
Franoh  rule  With  regard  to  memorandum  articles  it  is  expressly  pro- 

SSSiSi.  vided,  by  the  Code  de  Commerce  (p),  "  That  the  clause /ra 
articles.  of  avercLge  shall  discbarge  the  underwriters  from  all  liabilities 

meice,  art  409.  from  average  losses,  whether  general  or  particular,  ^ticcept  tn 
Sy  "bTeTTOt-  ^*^^  ^^^  which  giee  a  right  of  abandonmeml ;  and  in  such 
ing  to  atMmdon,  eascs  the  assured  may  choose  whether  he  will  abandon,  or 
memorandum     proceed  for  an  average  loss." 

asupoQMiy  ^  damage  to  the    goods  in  quantity  or  quality  to  the 

Sie11owI:I^SLto  ^^^^^^  ^^  xhxee  fourths  in  measure,  weight  or  value,  is,  as  we 
three  fourths  in  have  seen,  one  of  the  express  grounds  of  abandonment,  it 

wewht,  or              ^/j  2  Bqtt.  686.  vd.  iii.  part  iv.  Ut.  5.  No.  845.  p.  401.  cd. 

(m)  Art.  309.    *  Perte  oudeten'oration  1841. 

des  effets  assur^  si  la  deterioration  oa  (0)  Valtn,  Comment  sur  Ord.  ed.  pw 

perte  vu  an  moina  4  troia  quarts."  VL  Becane,  1828|  vol.  ii.  p.  339. 

(«)  Pudeaaua,  Ck>ttr8  de  Droit  Comm.  (fr)  Code  de  Oommeroe,  art.  409. 
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follows  that  the  assured  may,  by  the  present  law  of  France  The  anderwri- 
upon  abandonment,  recover  for  a  total  loss  on  i^eroorandum  ue,^or!i  u^ 
articles  as  well  as  upon  any  others,  whenever  the  loss  or  damageTgooi 
deterioration  reaches  the  required  amount.  arrivinffin spe- 

If,  indeed,  he  does  not  avail  himself  of  his  right  of  aban*  of  desUnatkm. 
donment,  he  is  then  left  to  the  operation  of  'the  old  law, 
which,  as  we  have  seen,  is  upon  this  point  exactly  the  same 
as  our  own.  (q) 

It  certainly  appears  very  desirable  that  some  such  rule  French  aystem 
should  be  adopted  in  our  own  law ;  for  the  present  system,  SSel^^iS*- 
as  the  reports  sufficiently  prove,  hais  given  rise  to  great  diffi-  bietoourown. 
oulties,  and  introduced  a  subtlety  and  refinement  of  distinc- 
tion which  seems  entirely  out  of  place  in  a  law  assuming  to 
regulate  the  practical  dealings  of  practical  men. 


♦Sect.  V.  AbsohUe  Toial  Loss  of  Part  of  Cargo.  *1038 

§  372.  It  is  an  undoubted  doctrine  in  the  English  law  of  ^^^^^ 
marine  insurance,  that,  if  a  cargo  of  perishable  goods  be  made  <»'y>> 


up  of  several  distinct  packages,  each  oapable  of  a  separate  if  acarsoof 
valuation,  and  one,  or  more,  of  these  be  entirely  lost,  there  is  g«)od8  be  made 
an  absolute  total  loss  upon  every  such  package,  though  the  dL^r^Mi^ 
rest  of  the  cargo  may  come  to  hand  only  partially  damaged,  ^^If  ^toSS** 
and  the  whole  may  have  consisted  ^af  articles  warranted  free  vaiuatioo,  and 

*  any  one  of 

from  average.  theae  be  entirely 

The  foundation  of  this  doctrine,  in  English  law,  appears  to  ^^^S^^^S 
be  the  following  passage  from  Lord  Mansfield's  judgment  in  j^^^aMotai 
Lewis  t^.  Rucker  (r) :  ^^  If  part  of  the  cargo,  capable  of  a  dis«  loaa  of  part 
tinct  and  separate  valuation  in  the  obtset,  be  totally  lost  --^as, 
if  there  be  100  hogsheads  of  sugar,  and  10  happen  to  be 
lost  —  the  insurer  must  pay  the  prime  cost  of  those  10  hogs- 
heads, without  regard  to  the  price  at  which  the  other  90 
may  be  sold*" 

If  the  cargo  be  thus  made  op  of  separate  packages,  capable 
of  distinct  valuation  in  the  outset,  and  the  insurance  appears, 
from  the  terms  of  the  policy,  to  be  separately  effected  on  each 

(f)  Boulay-Paty,  Comment  on  Emeri-  (r)  3  Bair.  1170. 

fon,  chap,  xji-  aeot.  40.  vol.  Vl  p.  10.  ed. 

vssn. 
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Absolute  total    distinct  package,  there  can  be  no  doubt  that  the  loss  will  be 
oargo,  treated  as  a  total  loss  on  each  packoge  lost,  (s) 

In  practice  In  practice,  accordingly,   as  we   have   seen    elsewhere, 

jDoet  always      clauscs  are  inserted  m  almost  all  policies  upon   perishable 
Sw  OD  pl^rwhal  cargoes  composed  of  separate  packages,  which  have  the  effect 
shov^^t  the     ^'  showing  that  the  insurance  is  to  be  thus  distributively  taken : 
iDsurance  is  to    th US  where  the  cargo  consists  of  manufactured  goods,  ship- 
buttvei/ taken;  pcd  in  bales  Of  boxes,  a  clause  is  generally  inserted  *^io 
muc?" matter   P^P  average  on  each  packagt  as  if  separately  insured;^*  — 
«ven*wbere  not  ^'^^^^  ^^  cousists  of  different  kinds  of  raw  produce,  "  io  pay 
^rted,  the      average  on  each  species  as  if  separately  insured  {()  ;  and  this 
tice  tt  acted  on  ^is  Said  to  be  considered  so  much  a  matter  of  usage  where 
Xrm!^      y   goods  are  insured  direct  from  their  place  of  growth  or  mano- 
*1039      facture,  that  even  if  no  such  clauses  are  inserted  in  the  policy, 
yet  a  liberal  construction  is  put  on  the  omission,  and  the  policy 
is  acted  upon  as  if  they  were,  (u) 

The  following  cases  are  illustrations  of  this  rule. 
Actual  totoi  losa      Plax  was  insured,  Tree  of  average  "  from  Lmidon  to  Exder. 
pac^  Uk  mau.  The  flax  was  packed  in  mats,  in  twenty-four  separate  pack- 
■STiS'^sL     ®8®*»  ®°^  ^^^  policy  was  expressed  to  be  on  ^^flax  "  generally. 
ss».  The  ship,  in  the  course  of  the  voyage,  was  wrecked  before 

arriving  at  her  port  of  destination.  After  the  wreck,  part  of 
the  flax  floated  ashore  in  a  loose  state,  out  of  its  packages ; 
and  other  part  was  got  out  of  the  ship's  hold;  the  whole 
quantity  saved^was  about  one  fifth  hi  weight  of  the  whole 
quantity  shipped,  and  its  net  produce  when  sold  was  about 
one  fortieth  in  value  of  the  sum  at  which  the  flax  was  in- 
sured. All  the  rest  of  the  flax  went  to  the  bottom  of  the 
sea :  no  package  came  ashore  entire,  but  all  that  was  saved 
was  loose  and  wetted  with  sea  water :  no  notice  of  abandon* 
ment  had  been  given.  Lord  EUenborough  held  that,  as  to 
the  flax  that  came  ashore,  there  was  only  a  partial  loss,  for 
which  the  underwriters  were  freed  from  liability  by  the 
memorandum ;  but  that,  as  to  that  part  of  the  flax  which 
went  to  the  bottom  of  the  sea,  there  was  an  absolute  total 
loss,  for  which  they  were  liable,  notwithstanding  the  memo^ 
randum.  (t;) 

(#)  Per  Lord  Abfnger  in  Hflb  v.  Lon-       (e)    Davjr  v.  Mflford,  15  East,   SSO. 

don  Ass.  Gomp.  5  Mees.  dc  Wels.  S76,  ^  As  to  the  authority  of  this  case,  see 

(t)  Stevens  on  Average,  224.  5th  ed.  Poole  9.  Protection  Ins.  Co.  14  Conn 

(tf)  Ibid.  47.  y 


OR  TOTAL  LOSS  WTTHOITC  KOTICB  OF  ABANDONMENT.  1043 

Lord  AbiDger  refers  to  this  case,  as  though  the  insurance  Absolute  total 
had  been  expressly  made  upon  each  mat  of  Oax  separately,  cargo. 
and,  indeed,  supports  it'on  that  ground  (u^)  :  in  the  report  of  Remarks  on 
the  case,  however,  there  is  no  statement  from  which  this  j^lj?^*'* 
inference  can  be  drawn,  although  it  is  very  probable  that  the 
policy  contained  a  clause  of  the  nature  referred  to,  the  effect 
of  which  would  be  to  give  the  same  construction  to  the  in- 
aorance  as  though  it  had  been  in  terms  separate  on  each  sep- 
arate package. 

•An  insurance  was  effected  in  terms  on  fifty-four  "Aog***      ♦1040 
heads  of  sugar  "  warranted  "/ree  of  average.^^     All  the  hogs-  fea^i^of  si^" 
heads  came  ashore,  and  not  one  of  them  was  entirely  emptied  —  »<>?«  of 

WDJub  were 

of  sugar,  though  the  quantity  left  in  each  was  so  small,  that  quite  washed 
the  amount  of  sugar  saved  in  all  the  fifty-four  hogsheads  put  UMTfTay  oae. 
together  would  not  have  more   than  filled  one   hogshead,  p^^^*' 
This  was  held  not  to  be  an  absolute  total  loss  on  any  one  of  "^  Taunt.  1S3. 
the  hogsheads,  although  it  would  have  been  so  if  the  sugar 
had  been  wholly  washed  out  of  any  one  of  them,  (x) 

So,  where  an  insurance  was  effected  ^^  on  3224  bushels  of  Actual  total 
wheat "  warranted  ''  free  of  average,"  and,  on  arrival  at  an  biuheU  of 
intermediate  port,  686  bushels  were  found  to  be  so  Hamaged  ^«o*'in»ured* 
by  sea  water  that  they  were  obliged,  by  order  of  the  govern-  by  ou»»»ei». 
ment,  to  be  thrown  into  the  sea.  Lord  Tenterden,  then  Mr.  Lx>ndon  As. 
J.  Abbott,  said,  "  I  should  strongly  incline  to  the  conclusion  &^?.'456. 
that  this  was  a  total  loss  of  part."  (y) 

Where,  however,  the  cargo  is  not  made  up  of  separate  Where,  how- 
packages,  but  is  shipped  in  bulk,  and,  also,  insured  in  bulk,  is  not  made  up 
then,  though  part  of  such  cargo  be  wholly  destroyed  by  the  ^Jk^^el^but 
perils  of  the  sea,  it  is  only  an  average  loss  on  the  whole,  and  bulk^lmd  atao 
not  a  total  loss  on  part.  'h!^^  in  bulk, 

Thus,  where  a  cargo  of  wheat,  valued  at  1600/.,  and  actual  total  io« 
"  warranted  free  of  average,"  was  shipped  in  bulk,  and  in-  ^^^  l^^. 
sured  in  bulk  by  one  entire  insurance,  and  a  quantity  of  this  don  Aaa^Comp. 
wheat,  to  the  value  of  about  70/.,  was  pumped  up  out  of  the  WeU.  i»9. 
bold  into  the  sea  during  a  storm,  and  totally  lost,  this  was 
held  not  to  be  an  actual  total  loss  of  part  of  the  wheat,  but 

(w)  See  in  HiUa  v.  London  A».  Co.  N.  Pr.  349.    Stevem  on  Average,  237. 

9  Meet,  dc  Wels.  ISOQ.  Ah  ed. 

(«)    Hedbuii^b  •.  Pennon,  7  Taunt  (y)  Colognn  9.  London  Ini.  Comp.  i 

VSZ.    3  MnnhaU'a  Bep.  438.  a  C.  Holt's  llaule  ft  Set.  496. 
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Abwiiito  total     only  an  average  loss  on  tbe  whole  cargo,  (z)  On  its  being  eon- 

cStgo.  tended  in  argument  that  this  cargo  was  divisible,  Alderson  B. 

""""""""""^  said,  "  How  ?  — into  particles  certainly  :   if  you  can  say  the 

insurance  is  on  each  particle,  then  you  may  say  there  has 

been  a  total  loss  of  so  many  particles ; "  and  Lord  Abinger 

1041  *      ^sald  decidedly,  "  when  it  is  an  insurance  on  the  bulk,  there 

cannot  be  a  total  loss  of  any  part  of  the  cargo^"  (a) 

Bi  the  United         Jn  the  United  States  this  doctrine  of  a  total  loss  of  part 

States  tbedoo-  ' 

trine  of  absolute  has  been  considerably  discussed,  and  finally  rejected.  The 
partis  lejected.  doctrine  there  now  is,  as  stated  by  Mr.  Chancellor  Walworth, 
that  "  the  underwriter  is  not  liable  for  any  partial  loss  on 
memorandum  articles  unless  there  is  a  total  loss  of  the  whole 
of  the  particular  species,  whether  the  particular  article  is 
shipped  in  bulk,  or  in  separate  boxes  or  packages."  (b)  ^ 

Mr.  J.  Story,  referring  to  the  English  case  of  Davy  v. 
Milford,  says,  '^  upon  this  case  I  confess  myself  to  have  great 
difiSculties  :  suppose  the  insurance  had  been  on  coffee  or  on 
corn,  what  difference  is  there  between  the  loss  of  a  single 
kernel  and  a  bag  ?  —  between  the  loss  of  an  aggregate  mass 
made  up  of  artificial  and  separate  parcels,  or  of  an  aggregate 
made  up  of  things  in  their  own  nature  separate.  Tbe  loss 
of  the  whole  of  a  bag  of  coffee  or  corn  does  not  seem  to  me 
to  differ,  in  principle,  from  the  loss  of  an  equal  quantity  of 
coffee  or  corn  in  bulk.  The  meaning  of  the  memorandum 
has  hitherto  been  supposed  to  be,  that  it  shall  exempt  the 
underwriters  from  all  partial  losses  or  particular  averages  on 
the  thing  insured.     What  difference  is  there,  in  principle  or 

{»)   Hilb  9.  London   Ass.  Comp.  9  is,  that  in  that  case  the  insurance  was  on 

Mees.  &  Wels.  fl6d.  so  many  bushels  of  wheat  taken  dtstribu- 

(a)    Hilis  V,  London  Ass.   Comp.   5  tively  —  in  this — on  wheat  iit  6tt£&. 

Mees.  &  Wels.  969.    The  distinction  be-  (&)  t  In  Wadsworth  «.   Pacific  Ins. 

tween  this  case  and  that  of  Cologan  v.  Comp.  4  Wendell,  33,  cited  in  2  Pbilhps 

London  Ass.  Comp.  6  Maule ^  Sel.  569,  on  Ins.  492.    See  aJso  ibid.  pp.  490-497. 


>  See  Poole  v.  Protection  Ins.  Co.  14  Conn.  47;  Wain  v.  Thompson,  9  Seig.  & 
Rawie,  115;  Biays  v.  Chesapeake  Ins.  Co.  7Crancfa,4l5;  3  Kent  (5th ed.)  298»  299; 
Brooke  «.  Loubiana  Ins.  Co.  17  Blarttn,  530;   Gnerlain  v,  Columbian  Ins.  Co. 

7  John.  527.  In  an  insurance  on  "  carigo  **  composed  chiefly  of  lemons  and  oranges^ 
the  whole  of  the  oranges  were  lost,  and  the  lemons  were  saved.  Fruit  was  war- 
ranted free  from  particular  average.  The  underwriter  was  not  held  for  the  loss  of  the 
oranges.  Humphreys  v.  Union  Ins.  Co.  3  Mason,  429.  A  total  loss  cannot  take 
plaoe  after  part  of  the  goods  have  been  safely  landed.    Gracie  v,  Maryland  Ins.  Co. 

8  Cianch.  84. 
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teason,  between  a  partial  loss  or  average  by  the  damage  of  Abedate  total 
party  and  a  partial  loss  by  the  destruction  of  an  integral  part  c«iko. 


of  the  thing  insured  ?  "  (c)  ^ 

The  reasonings  of  the  great  American  jurist  seem  speeula- 
tiFely  unanswerable ;  but  the  law  and  practice  of  England 
are  conclusively  settled  by  the  cases  already  cited. 

There  may  be  a  total  loss  of  part  of  the  freight  where  part  Ab«>iute  total 
of  the  cargo  actually  perishes,  but  not  where  it  is  merely  left  fr^ht.^*^ 
behind  by  the  master,  owing  to  the  expense  of  forwarding  it 
^as  compared  to  its  value ;  although  he  may,  in  leaving  it      *  1042 
behind,  have  exercised  a  wise  discretion,  (d)  ^ 


BiscT.  VI.  Absolute  Total  Loss  on  Freight 

§  373.  An  insurance  on  freight  is,  as  we  have  already  seen,  A|^'"^^  ^9^ 
nothing  more  than  an  undertaking  that,  if  the  shipowner  is 


prevented  from  earning  freight  by  any  of  the  perils  insured  pies  as  to  absol 
against,  the  underwriters  on  freight  will  make  good,  to  the  <^-^D«ight^ 
extent  of  their  subscriptions,  the  loss  he  has  thereby  sus* 
tained. 

Bearing  this  principle  in  mind,  in  connection  with  those 
already  established  in  the  preceding  part  of  this  chapter, 
the  inquiry  as  to  what  constitutes  an  absolute  total  loss  pn 
freight,  so  as  to  give  the  assured  a  right  to  daim  the  whole 
amount  of  the  insurance  without  notice  of  abandonment,  does 
not  seem  to  present  any  great  difficulty.  In  general,  it  may 
be  said  that,  whenever  the  happening  of  the  event  on  which 
the  earning  of  freight  depends  is  rendered  absobUely  impoS' 
sMej  or,  in  any  practical  sense,  utterly  hopelesSf  by  means  of 
the  perils  insured  against,  this  is  a  case  of  absolute  total 
loss  on  freight,  in  respect  <^  which  the  assured  may  recover 

* 

(c)  t  Hamphrey  v,  Uaioq  Ins.  Cocnp.       (<f)  Moidy  v.  Jones,  4  B.  dc  Cr.  304. 
3  Mason's  Rep.  429.    2  Phillips  on  Ins.    Brockelbank  v.  Sugrue,  1  Mood.  &  Bob. 
4S1.    i  See  Biays   v.  Chesapeake  Ins.    103. 
Co.  7  Cranch,  415.    Morean  v.  United 
Ids.  Co.  1  Wheaton,  319, 237.  y 


>  See  also  the  ranarics  on  Davy  v.  Mjlfofd,  in  Poole  v.  Protection  Ins.  Co.  14 
Conn.  47. 
*  See  jwii,  1130  to  1144,  and  in  notes. 
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Abwhite  total    without  notice  of  abandonment.^    The  question,  therefore, 

^*^       turns  in  some  measure  on  the  nature  of  the  contract  under 

which  freight  is  payable.  If  the  freight  insured  be  the  hire 
of  a  ship  for  an  entire  voyage,  under  the  terms  of  a  charter- 
party,  so  that  no  freight  is  payable  except  on  the  arrival  of 
that  particular  ship  at  the  port  of  destination  outwards,  or  at 
her  home  port,  then,  if  such  arrival  of  the  ship  be  rendered 
impossible  or  hopeless,  either  by  her  foundering  at  sea,  or 
being  justifiably  sold  as  irreparable  in  the  course  of  the  voy- 
age, this  ought,  on  principle,  to  be  an  absolute  total  loss  of 
freight,  quite  irrespective  of  all  questions  as  to  the  state  of 
the  cargo.  Where,  on  the  other  hand,  the  earning  of  the 
freight  insured  is  not  thus  made  to  depend  on  the  arrival  of 
1043*  *the  ship  under  the  charter-party,  but  on  ike  delivery  of  the 
goods  according  to  the  terms  of  the  bill  of  ladings  the  chance 
of  the  ship's  arrival  would  seem  to  be  less  important  as  the 
criterion  of  the  right  to  recover  a  total  loss  on  freight  with- 
out notice  of  abandonment,  than  the  chance  that  the  goods 
may  be  forwarded,  so  as  to  earn  freight,  by  another  ship  {e) : 
in  such  cases,  accordingly,  if,  although  the  original  ship  be 
wholly  destroyed,  or  justifiably  sold  as  irreparable,  yet  the 
eargo  is  preserved  in  such  a  state  that  it  may  be  sent  on, 
so  as  to  earn  freight,  by  a  substituted  ship,  it  should  seem 
that  the  assured,  in  order  to  recover  as  for  a  total  loss  on 
freight,  ought,  on  principle,  to  give  notice  of  abandonment. 
TwodaBsesof  The  cases  on  this  subject  seem  divisible  into  two  main 
classes :  1.  Those  in  which  the  ship  has  foundered  at  sea,  or 
been  forcibly  taken  out  of  the  hands  of  her  owners,  as  by  cap- 
ture, detention,  &c.  and  not  restored  before  action  brought ; 
2.  Those  in  which  both  the  ship  and  cargo,  or  either  of  them, 
have  been  sold  by  the  master  abroAl.  With  regard  to  the 
first  class  of  cases  there  is  no  difficulty :  if  the  ship  with  a 
full  cargo  on  board  has  foundered  at  sea,  so  that  ship  and 
cargo  are  both  hopelessly  lost  to  the  assured,  without  any 

(e)  Shjpton  v.  Tboratoo,  9  Ad.  ft  Ell.  314. 


Foandering  oT 
both  ship  and 
eaiiga 


1  In  Herbert  o.  Hallett,  3  John.  Cat.  93»  Mr.  Jostioe  Kent  said,—'*  It  appean  to 
me,  that  tbesame  peril,  and  to  the  same  extent,  oagbt  to  exist,  to  authorise  a  recov- 
ery on  a  policy  on  freight,  as  on  a  pobcy  on  the  ship.  If  the  assured  could  not  recover 
a  total  loss  on  the  ship,  I  see  no  reason  why  there  should  be  a  recovery  on  the 
fieight" 
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asBignable  cbanoe  of  salvagei  this  is  a  clear  case  of  absolute  AiMoiate  total 
total  loss  on  the  freight,  the  earning  of  which  has  become  — ^ — - — 
inapossible  under  the  circumstances.^    So,  where  the  freight  ^Jl^^^^K^ 
insured  is  the  hire  of  a  ship  under  charter  party,  the  same  with  no  caigo 
consequence  follows,  if  the  ship  is  lost  at  sea  after  liaving 
ooce  broken  ground  on  the  voyage,  even  though  at  the  time 
of  loss  no  cargo  may  have  been  shipped  on  board.  (/)  ^ 

So,  even  where  the  freight  insured  is  to  become  payable  on  Of  general  ^ 
delivery  of  the  goods,  by  a  general  ship,  under  the  term  of  the  ^  ^m  »  S^ 
bill  of  lading,  although  a  full  cargo  may  not  be  actually  on  ^!|^;^  ^ 
board  at  the  time  of  loss,  yet,  if  a  full  dargo  have  been  then 
contracted  for,  and  is  lying  ready  to  be  shipped  on  board,  and 
the  ship  be  ready  to  receive  it,  in  this  case  also  the  assured 
*on  freight  may  recover  as  for  a  total  loss,  though  only  a  part,      *  1044 
or  even  though  none,  of  the  cargo  may  actually  be  on  board 
the  ship  at  the  time  of  loss  (fi-) ;  if,  on  the  other  hand,  in  such  Absolute  total 
case  the  full  intended  cargo  be  neither  shipped  on  board  nor  freight,^  Iom 
contracted  for  at  the  time  of  loss,  and  the  ship  is  not  then  in  ta^ 
a  state  of  readiness  to  receive  it,  but  is  lost  with  only  a  part 
of  the  intended  cargo  on  board,  this  is  an  absolute  total  loss, 
not  of  the  whole  freight  on  the  full  cargo,  but  only  of  the 
freight  on  such  part  of  it  as  is  actually  shipped  and  lost,  (h) 

On  the  same  principle,  if  the  event,  on  which  the  earning  ^JS*  *^tb? 
of  the  entire  freight  is  made  to  depend  under  the  charter-  io«  coatiaiuof 
party,  be  the  ship's  arrival  at  her  port  of  ultimate  destination  brought,  an  ab- 
with  a  certain  description  of  cargo,  and  the  happening  of  this  £  freight!'  '^^ 
event  is  rendered  hopeless  by  the  capture  of  the  ship  (unre-  f^^M,'^^ 
deemed  by  subsequent  restoration,)   before  this  particular  N.  R.230. 
description  of  cargo  is  loaded  on  board,  this  is  a  clear  case  of 
absolute  total  loss  on  the  whole  freighL  (t) 
So,  where,  under  a  policy  on  ship  and  freight  for  a  Baltic  Seizure  and 

sale  01  ontwapd 

risk,  it  appeared  that  the  ship  was  a  general  ship,  and  the  cargo  an  ab- 

'^'^  r  o  r>  solute  total  low 

on  tfyttwwt^ 
(/)  Thompson  9.  Taylor,  6  T.  Rep.        (k)  Forbes  «.  Cowie,  1  Gamp.  820.   freight 

4f78.    Horocastle  v.  Suart,  7  East,  400.  Forbes  v.  Aspinatl,  13  East,  383.  wifioa  v. 

Mackenae  v.  Sbedden,  3  Gamp.  431.  (»)  Any  v.  Lindo^  I  Boa.  dc  PuU.  N.  R.  J^S^\  q. 

(^)  Devaux  9.  J'Ansen,  5  Biogh.  N.  C.  996.  '  "™^  **• 

$19,  where  all  the  previous  authorities  are 


>  See  M'Oawv.  Ocean  Ins.  Co.  23  Piok.  400, 410. 

•  See  Robinson  e.  Manufacturers  Ins.  Co.  1  Metcali;  143, 146;  Mte,  900  to  902, 
■oiesi  463j  and  cases  in  note;  Adams  «.  Wanen  Ins.  Co.  99  Pick.  163. 
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Abtolute  total    freight  tnsured  teas  made  payable  on  deliTery  of  the  cargo  at 

loas  on  freight 


the  ship's  port  or  ports  of  discharge  in  the  Baltic^  it  was  held 

that  seizure,  condemnation,  and  sale  of  this  cargo,  under  th^ 

Berlin  decree,  in  the  ship's  port  of  discharge,  involved  an 

absolute  total  loss  of  the  outward  freight,  though  the  ship, 

which  had  been  also  seized,  was  repurchased  bj  the  master, 

But  where  the    and  ultimately  arrived  earning  homeward  freight  (j):  had 

homeward        the  policy  IH  this  Qase  been  on  freight  for  the  homeward 

aWp^arriv^       ^oy^g^j  under  charter-party,  then,  although  the  cargo  first 

thoS^h^wiih^*"^'  shipped  on  board  at  the  foreign  port  hdd  been  takdn  out 

another  carigo,    and  sold,  yet,  if  the  ship  had  ultimately  arrived  at  her  home 

total  I068  on       port  so  as  to  earn  freight  with  another  cargo,  this  would  not 

EvSth ».  Smith,  hctvc  been  b  total  loss  on  freight  under  such  policy.  (*) 

2Mauie  &  Sei.      #Qjj  ^j^^  same  principle,  where  the  event  on  which  the earn- 

1045  *      ''^g  ^^  freight  is  made  to  depend  under  the  dharter-party  is 

Where  the  in-    the  ship's  completing  in  safety  her  entire  voyace  out  and 

aurance  18  on  aa   ,  V  .1.   •        1  .     .      1     .  •       .  .  1 

entire  freight  bomc,  then,  if  the  ship  be  lost  on  the  homeurard  passage,  there 
vovage^lbMof  ^ill  he  an  absolute  total  loss  on  the  whole  freight;  if,  on  the 
home wiuS*  paa-  ^^^^  hand,  the  voyage  out  is  distinct  from  the  voyage  bome^ 
aaffe,  isanab-    and  freight  have  been  earned  on  the  ship's  arrival  outwards, 

•oTute  total  Iom  ^  ' 

on  freight.  her  Subsequent  loss  on  the  homeward  passage  is  not  an  abso- 
Simond,2Chiit.  l^te  total  loss  of  the  whole  freight.  (J) 

llep.  MO. 

Where  both  k  374.  ^  to  the  second  class  of  cBS&si  in  which  ship  and 

ship  and  cafgo  '  * 

are  joatifiabiy     cargo,  or  either  of  them,  have  been  sold  abroad  by  the  master, 

this  is  an  ai»o-    it  would  Seem  to  be  clear,  on  principle,  and  is,  in  fact,  un- 

<m*freSt,' and    doubtcd,  that,  if  boih  shtp  and  cargo  have  been  sold  abroad, 

Bbandomn«it  is  ""^^^  ^^^^  circimistances  of  urgent  necessity  as  to  justify  their 

n^w^ary.         Wife,  the  assured  may,  without  any  notice  of  abandonment, 

recover  as  for  a  total  loss  on  the  freight,  the  earning  of  which^ 

under  the   circumstances,   has  become   wholly  impossible, 

owing  to  events  beyond  his  control  {m)  :  on  the  other  hand, 

where  the  sale  is  not  thus  justified  by  necessity,  but  the  ship 

might  have  been  repaired,  or  the  cargo  sent  on  so  as  to  earn 

{j)  Wilson  V.  Forster,  6  Taunt.  25.    1  (/)  Mackrell  v.  Simond,  2  Chitty's  Bep. 

Marshall,  425,  S.  G.  S.  P.  in  United  States.  600,  (cases  in  time  of  Lord  Mansfield.) 

t  Hutin  V.  Union  Ins.  Comp.  1  Wash.  G.  See  also  8.  G.  Abbott  on  Shipping,  4lS, 

C.  Rep.  530.  6th  ed. 

{k)  Everth  v.  Smith,  2  Maule  &  Sel.  (m)  Idle  0.  Royal  Exch.  Comp.  3  Mo(«e, 

278.    Brockelbank  9.  Sugfrue,  1  Mood.  115.    8Tauat.756. 
ft  Rob.  102.    See  also  Barclay  «>  Stir- 
Ung,  5  Maule  db  SeU  6. 
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freight^  it  would  seeoii  on  principle,  that  the  shipowner  ought  Absoiuietotai 
not  to  be  allowed  to  avail  himself  of  such  unjustifiable  sale,  in  -— - — j- — 
order  to  throw  on  the  underwriter  on  freight  a  total  loss  on  such  sale  is  not 
that  interest  which,  in  the  case  supposed,  has  been  caused,  ^^   ^  ^* 
not  by  the  perils  insured  against,  but,  by  the  unauthorized  act, 
either  of  himself,  or  of  the  master,  as  his  agent,^  at  all  events, 
it  would  appear,  that  he  could  only  so  entitle  himself  in  cases 
where  he  has  given,  and  the  underwriter  accepted,  notice  of 
abandonment. 

The  mere  fact,  however,  of  notice  of  abandonment  being  Nor  wiD  aoiioe 
given  cannot,  per  se,  give  the  assured  on  freight  a  right  to  ter-  meat^s^ 
cover  as  for  a  total  loss  where  the  sale  is  not  justifiable :  it  is  ^^aSn  aTtouS 
only  where  the  underwriter  has  accepted  or  acted  upon  such  ^>  except 
^notice  that  it  can  bind  the  rights  of  the  parties;   as  Mr.  ed  or  acted 
£aron  Parke  observes,  in  giving  the  judgment  of  the  Court  of  "^  1 04^ 
Exchequer  Chamber  in  Benson  t;.  Chapman,  "if  the  loss  of 
freight  be  not  total  in  its  nature,  abandonment  cannot  make 
it  so."  (n) 

The  principle,  in  short,  seems  to  be  this,  —  where  the  sale 
of  ship  and  cargo  is  justified,  notice  of  abandonment  to  the 
underwriter  on  freight  is  unnecessary ;  where  such  sale  is  not 
justifiable  it  is  inoperative,  unless  accepted  or  acted  upon. 

The  case  generally  cited,  as  showing  notice  of  abandon-  Where  goods 

.  '  \  r  1  1  mwht  have 

ment  to  t>e  necessary,  m  order  to  recover  for  a  total  loss  on  been  sent  on  go 
fireight,  where  ship  and  cargo  had  been  sold  abroad,  is  that  of  fi^^t^saie  of 
Parmeter  v.  Todbunter,    which  was  a  policy  of  insurance  ^IJnSfmiSw 
"  on  ihefrdght  of  the  ship  Portseoj^^  insured  from  Berbice  to  SJf^"^ 
London :  the  ship,  in  the  course  of  her  voyage,  was  captured,  freight. 
recaptured,  and  carried  into  Grenada,  where  she  was  sold  with  TodhameT 
ihe  whole  of  her  cargo :  —  the  plaintifi*,  who  had  given  no  ^  ^•^i*-  ^ 
valid  notice  of  abandonment,  claimed  a  total  loss :  it  was 
contended  that  no  notice  was  necessary,  sed  non  allocatur^  for 
ihe  floods  might  have  been  brought  home  in  another  ship^  and 
so  freight  have  been  earned  (o) :  it  is  clear,  by  what  fell  from  Bemaikaoa 
Lord  EUenborough,  that  the  circumstances  of  this  case  were  ^^^ 

(«)  Benton  «.  Chapman,  in  eiror,  from       (a)  Paimeter  0.  Todhunteri  1  Gamp, 
the  ahoil-hand  writer'a  notes  of  the  judg^    «S41. 
tt. 


>  8c« /Oil,  1141, iniMlci. 
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AbsoTute  toui     not  such  as  to  make  the  sale  of  the  whole  skip  and  cargo  jns- 

^^^ — —-  tifiable,  but  only  to  warrant,  at  the  utmost,  the  hypothecation 

of  the  ship,  and  the  sale  o{part  of  the  cargo :  the  ease,  there- 

forcj  is  rather  an  authority  for  the  position,  that  there  is  no 

total  loss  on  freight  by  an  unjustifiable  sale  of  ship  and  cargo 

— *-atall  events,  without  notice  of  abandonment  —  than  for 

the  position,  that  such  notiee  is  requisite  where  ship  and  cargo 

have  been  justifiably  sold. 

Where  sale  of        The  ncxt  case  in  which  the  point  arose  —  Green  v.  The 

Is  ju^ffiab^Tno  Royal  Exchange  Assurance  Company  —  is  quite  consistent, 

don^em^is^re^"  when  its  facts  are  considered,  with  that  last  cited*     In  this 

a"taud loMon**  ^®^  ^^®  insurance  was  on  "  freight,  by  the  ship  Defiance, 

freight :  where  «at  and  from  the  Canorv  Islands  to  London : "  the  ship  having 

sate  not  justifi-         .,    ,  .  •urn  v        j  • 

able,  such  no.  Sailed  on  her  voyage j  with  a  uiii  cargo  on  board,  was,  m 
ijoe  IS  uopera*  gonsequence  of  sea-damage,  obliged  to  put  back :  her  cargo 
EmK*  Asi?*^'  having  been  necessarily  unshipped,  and  the  ship  being  found 
S*"f  M^t**"  *^  disabled  that  it  would  be  impossible  to  bring  her  home 
447.  without  repairs,  which  could  not  be  procured  where  she  was^ 

1047  *  both  ship  and  cargo  were  sold  :  the  purchaser  of  the  ship, 
having  repaired  her,  brought  her  home  with  half  a  cargo ; 
her  captain  {who  was  also  owner  and  plaintiff  in  the  action) 
bought  another  ship  of  small  burden,  in  which  he  also  brought 
goods  to  London,  but  none  of  the  original  cargo  :  having 
brought  his  action  against  the  underwriters  on  freight  for  a 
total  loss,  two  objections  were  made  to  his  right  of  recovery. 
1.  That  he  had  given  no  notice  of  abandonment ;  2.  That 
the  sale  was  not  justified  by  necessity.  Chief  J.  Gibbs,  as 
to  the  first  objection,  which  was  supported  on  the  authority 
of  Parmeter  v.  Todhunter,  held  that  there  was  nothing  in  it ; 
but,  as  to  the  second  he  granted  a  new  trial,  in  order  that 
the  jury  might  consider  whether  the  sale  of  the  sliip,  under 
the  circumstances,  was  such  a  measure  as  a  prudent  owner, 
if  uninsured,  would  have  resorted  to ;  or  whether  he  would 
not  have  repaired  and  sent  her  on,  so  as  to  earn  freight,  (p) 
"  I  think,"  said  the  Chief  Justice,  "  the  assured  ought  to 
have  acted  as  if  the  adventure  had  not  been  insured ;  and, 
if  a  man  of  common  prudence,  would  havfe  repaired  her,  not 
being  insured,  he.  should  have  done  so,  on  accoimi  of  the 
undenorit^Sj  otherwise  he  would  have  been  selling  the  ship  for 

(f)  Gfeea  «.  Boyal  Exoh.  Am.  Comp.  6  Tawii«i6.    1  BianhaQ's Aep.  447. 
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ike  purpose  of  throwing  the  loss^^  {of  freight)  **Ontke  under-  Abeoiute^ji 
writers.'' {q)  io«  on  freight. 


This  case,  therefore,  shows  —  1.  That  no  notice  of  aban-  Remaria  on 
donnient  is  requisite  where  the  ship  and  cargo  have  been 
justifiably  sold ;  2.  That,  unless  such  sale  be  justifiable,  the 
assured  on  freight  cannot  recover  as  for  a  total  toss. 

The  former  of  these  points  was  all  that  was  determined  in 
Idle  V.  Royal  Exchange  Assurance  Company,  which  was  the 
^next  in  which  the  point  arose.    In  that  case  the  insurance      «  xo48 
was  "  on  the  freight  of  the  ship  Ajax,"  for  a  voyage  from 
Quebec  to  her.  port  of  discharge  in  the  United  Kingdom : 
the  ship  and  cargo  having  been  sold  abroad  by  the  master  H^®?*?*^ 
and  one  of  the  part-owners,  under  circumstances  (to  be  else-  Comp.SMoore, 
where  detailed)  which,  in  th^pinion  of  the  Court  of  Com-  755/       "* " 
mon  Pleas,  justified  the  sale,  on  the  ground  of  urgent  neceso 
«ty,  that  court  held  that  no  notice  of  abandonment  was 
necessary  to  entitle  the  assured  on  freight  to  recover  a  total 
loss,  (r)     When,  however,  the  same  case  came  before  the  ^t^^gi^i'** 
Court  of  King's  Bench  on  a  special  verdict,  that  court  direct-  in  «»T*>^3  Brod. 
ed  a  venire  de  novoj  on  the  ground  that  the  necessity  of  the  sale  note'(a^ 
was  not  distinctly  found  in  the  special  verdict,  and  could  not 
be  inferred  from  the  facts  stated  ;  and  Mr.  J.  Bayley  added, 
on  the  same  occasion,  ^^  That  the  question,  whether  the  cir- 
cumstances amounted  to  an  abandonment,  might  also  be  left 
open, "  {s)  i.  e,  whether,  even  with  notice  of  abandonment, 
the  assured  would  have  had  a  right  to  recov^  as  for  a  total 
loss  on  freight. 

In  the  preceding  cases  both  ship  and  cargo  had  been  sold :  is  then  a  total 
in  that  which  folloves  only  the  ship  had  been  sold,  bui  the  ^^ut  n^ 
cargo  sent  on :  it  was  an  insurance  "  on  freight,  per  ship  men^t^© 
Olive  Branch,"  from  the  Cape  of  Gk>od  Hope  to  London ;  ^^^.y''^ 
the  ship,  while  loading  in  Table  Bay,  was  driven  ashore,  and  but  cargo  is 
sold  under  circumstances  of  such  urgent  necessity  as,  in  the  arrives? 
opinion  of  the  cocnt,  fully  to  justify  the  sale ;  the  cargo,  one  SJ^^i  a^hT 
third  of  which  was  loaded  on  board  at  the  time  of  loss,  and  ^J 1  Moore 

'  ot  p.  14. 

the  rest  engaged,  was  immediately  sent  on  to  England  in 
another  vessel :  the  plaintiff  claimed  a  total  loss  on  freight ; 
it  was  objected  that  he  should  have  given  notice  of  abandon- 

(f)  1  UanfaaH's  Bep.  498.  («)  3  Biod.  9l  BiDgh.  151,  note  {d). 

(r)  Idle  9.  Royal  Exch.  Am.  Gomp. 
3Moore,ll5L    SlWanLlSa. 
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Abtolate  total 
kMioafivigfat. 


RonariCBon 
thiscaae. 

1049* 


Where  cargo  is 
neoeaaarily  sold 
at  an  interme- 
diate port,  un- 
der such  cir- 
cumstances 
that  no  freight 
proratAiB 
earned : 

an  absolute 

total  loss  on 

freigbt 

Vlierboom  v. 

Chapman, 

13Mees.& 

Wel8.290. 


ment,  but  the  courti  under  the  circumstancee  of  the  case, 
thought  it  unnecessary,  and  the  plaintiff  recovered  the  whole 
amount  of  his  insurance.  (() 

It  must  be  assumed  in  this  case  that  the  event  upon  which 
*the  earning  of  the  freight  insured  was  made  to  depend,  was 
the  arrival  of  the  ship  under  the  charter-party :  if  the  freight 
insured  had  been  made  payable  on  the  delivery  of  the  goods, 
in  terms  of  the  bill  of  lading,  it  should  seem  that,  as  the 
goods  were  actually  sent  on,  and  arrived  so  as  to  earn  freight, 
by  another  ship,  that  this  was  precisely  the  case  contemplated 
by  Lord  EUenborough  in  Parmeter  t;.  Todhunter,  and  that, 
as  the  loss  on  freight  became,  in  the  event,  less  than  total,  the 
assured  would  not  have  been  entitled  to  claim  as  for  a  total 
loss  (at  all  events,  without  f^tice  of  abandonment)  ;  that 
which  he  should  have  abandoned  being  the  chance  of  the  cargo 
arriving,  so  as  to  earn  higher  freight,  than  that  which  the  ship- 
owner would  have  to  pay  for  the  hire  of  the  ship  in  which  it 
was  sent  on.  (u)  Where,  under  similar  circumstances,  the 
master  sold,  not  only  the  ship,  but  also  the  cargo,  from  the 
impossibility  of  sending  it  on,  except  at  an  exorbitant  rate  of 
freight,  this  was  held  in  the  United  States,  and  as  it  seems 
justly,  an  absolute  total  loss  of  freight,  {v)  ^ 

Where  a  cargo  of  perishable  goods  loaded  on  board  a  gen- 
eral ship,  and  deliverable  to  the  consignees  under  terms  of  the 
bill  of  lading,  on  paynoent  of  freight,  is  necessarily  unloaded 
at  an  intermediate  port  in  the  course  of  the  voyage  for  the 
repairs  of  the  ship,  and  there,  on  survey,  found  so  sea* 
damaged  that  it  is  necessarily  sold  by  the  master,  in  order  to 
prevent  its  perishing  by  the  rapid  progress  of  putrefaction, 
in  such  case,  if  neither  the  merchant  (or  his  agent,)  nor  the 
shipowner,  have  been  present  at  the  sale,  nor  have  any  know- 
ledge of  it  till  after  it  has  taken  place,  the  present  doctrine 
of  the  English  law  is,  that  no  freight  whatever  is  due  on  the 
cargo  so  sold,  {fo)    In  such  case,  therefore,  as  the  earning  of 


(<)  Mount  V.  Harrison,  4  Bingh.  388 ;  America,  5  Binney,  325^  cited  2  Fhillqis 

1  Moore  &  P.  14.  on  Ins.  353. 

(«)  Shipton  t.  Thornton,  9  Ad.  &  EU.  314.  {w)  Vlierboom  v.  Chapman,  13  Mees. 

(v)  t  Callender  v.  Ins.  Comp.  of  North  dt  Wels.  230. 


1  See  Huggv.  Augusta  Ids.  dc  BankiDgCo.  7  Howard,  (U.  &)  S05. 


OB  TOTAL  LOBS  WnSOVT  HOTIOX  OV  ABANDONMENT.  1053 

freight  has  become  an  absolute  impossibility  by  a  justifiable  Abiohite  totti 
sale  of  the  cargo  (z),  it  should  seem,  on  principle,  *and  has  .^"^      ■■ 
accordingly  been  so  held  in  the  United  States,  that  this  is  an      *  105Q 
absolute  total  loss  of  freights  (y)  ^ 

Nothing  short,  however,  of  this  absolute  impossibility  of  ^J*o?nS 


sending  on  the  cargo  with  any  chance  of  its  arriving  in  its  tity  wflijiutify 
original  character  at  its  port  of  destination,  will  justify  the  caigo:  or  entitle 
master  in  selling  it  at  an  intermediate  port,  or  entitle  the  {^ji^Ttb^f 
assured,  in  consequence  of  such  sale,  to  throw  the  loss  on  the  ^^,|[|jy2iL  ion'' 
underwriters  on  freight.     Thus,  where  the  ship  havinir  been  on  freight 
driven  back,  m  consequence  of  sea-damage,  to  her  port  of  Jon^  4  B.  ft 
loading,  it  became  necessary  to  unload  the  cargo,  part  of  ^^'  ^^ 
which  was,  on  survey,  found  so  damaged  that  the  master, 
after  having  repaired  his  ship,  sold  it  on  the  spot,  instead  of 
taking  it  on,  because,  if  put  on  board  as  it  was,  it  might  have 
ignited  the  rest  of  the  cargo,  and,  if  he  waited  till  it  was  fit  to 
ship,  the  expense  would  have  exceeded  the  freight  he  could 
earn  upon  it — Lord  Tenterden  held  that  the  assui^d  could 
not  claim,  from  the  underwriters  on  freight,  a  total  loss  upon 
the  part  of  the  cargo  so  sold,  (z)  ^ 

(x)  Bou  9.  Sdrador.d  Basb.  N.  G.       («)  Mordf  v.  Joaea,  4  B.  a  Cr. aMk 
286.  S.  C.  6  Dowl.  ^  Ryi.  479. 

(y)  t  Hartin  v.  UnioD  Ins.  Comp.  1 
Waah.  530,  cited,  3  Phillips  on  Ins.  35a 


>  Id  esse  of  an  tnsuranoe  oo  fieight,  there  is  no  total  loss  in  respect  to  memorandum 
•iticles  so  long  as  the  goods  have  not  totally  lost  their  original  character,  but  remain 
in  ifptcte,  and  in  that  condition  are  capable  of  being  shipped  to  their  destined  port,  no 
matler  what  may  be  the  extent  of  the  damage.  If,  however,  the  articles  are  not  cap»> 
bfe  of  being  .carried  tn  ^icie,  to  the  port  of  destination,  arising  from  danger  to  tfan 
keahh  of  the  crew  or  to  the  ssiety  of  the  vessel,  or  the  pnUio  authorities  at  the  port 
of  distrew  order  the  articles  to  be  thrown  orerboaxd,  from  fear  of  disease,  there  would 
be  a  total  kMs.    Hugg  v.  Augusta  Ins.  db  Banking  Ca  7  Howard,  (U.  8.)0O& 

•  See  Jondsn  «.  Warren  Ins.  Co.  1  Story,  C.  C.  342,  cited jwit,  1141,  in  note; 
Whitney  v.  New  York  Ins.  Co.  18  John.  206.  In  construing  the  contract  of  insur- 
ance on  freight,  the  interest  of  the  insured,  or  of  the  underwriters,  in  respect  to  the 
cnigo,  is  not  cunsidered.  Therefore,  if  the  vessel  is  in  a  condition  to  carry  on  the 
cargo  to  the  port  of  destination,  or  another  vessel  can  be  procured  for  that  purpose, 
it  is  the  duty  of  the  owner  of  the  vessel  to  carry  it  rni,  although  it  may  be  for  the  inter- 
est of  the  insured  and  of  the  underwriters  of  the  cargo  to  sell  it  at  the  port  of  distress. 
If  soM  under  these  circumstances,  the  insured  cannot  recover  for  a  total  loss  of  freight. 
Hngg  9.  Angttsta  Ins.  dc  Banking  Co.  7  Howard,  (U.  S.)  5S5.  It  would  seem  to  be 
otherwise,  however,  if  it  should  appear,  that  repairs  rendered  necessary  by  damage  to 
Uie  original  vcmcI,  or  the  procurement  of  another  vessel,  would  inevitably  produce 
soch  a  retardation  of  the  voyage  as  would,  in  all  probability,  occasion  a  destruction  of 
the  article,  in  spteit,  before  it  oonU  arrive  at  the  port  of  destination,  or,  from  its  dam- 
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Absolute  total        ^  375.  In  a  policy  on  the  profit  of  goods,  the  underwrite 
oMoo  reigii     enggges  that  the  goods  shall  not  be  prevented  by  the  perib 

No  notice  <rf        .  *  •     ^  r  •   •  *  c^.  /    \       't 

abaDdonmeatis  insured  against  from  so  arriving  as  to  earn  a  profit  (a)  :  if, 
rpSicy  ctt^^  then,  the  goods  are  so  prevented  from  arriving  by  the  perib 
p^^^-  insured  against,  there  is  a  total  loss  on  the  expected  profits, 

and  this  without  any  necessity  for  a  notice  of  abandonment ; 
for,  as  a  transfer  of  goods  by  abandonment  necessarily  in- 
cludes the  eventual  profit  on  such  goods,  a  separate  aban- 
donment of  expected  profit  would  be  a  nugatory  and  idle 
form ;  for  the  same  thing  cannot  be  abandoned  to  two  differ- 
ent persons  at  the  same  time,  {b) 

The  rule,  therefore,  is^  that  a  total  loss  of  the  goods  in- 
volves a  total  loss  of  the  profits  expected  to  arise  from  their 
1051  *      ^le,  and  that  this  may  be  recovered  without  notice  of  aban- 
Norundera      doument.^     Commissions  stand  upon  the  same  footing  as 

policy  OH'  COM  #•  i  • 

mitnon.  profits,  a  policy  on  commissions  bemg  an  undertaking  that  the 

assured  shall  not  be  prevented  by  the  perils  insured  against 
from  earning  a  commission  on  the  sale  of  the  goods  {c) : 
hence,  if  the  assured  have  done  his  part  towards  earning  the 
commissions,  but  the  goods  never  arrive,  he  may  recover  for  a 
total  loss ;  and,  as  in  such  case  he  could  assign  nothing  by 
abandonment,  no  notice  of  abandonment  is  required. 

(a)  2  Phillips  on  loa.  244.  East,  551.     {  Momfoid  v.  BaOett,  1  Join. 

(&)  Beaeck^  Pr.  of  Indem.  366.    See    433.  } 
per  Lawienoe,  J.  in.  Barclay  o.  Couaina,       (c)  3  IMiillipa  on  loa.  368.     {  See  New 

York  loa.  Co. «.  Robioaon,  1  John.  616.  \ 


aiged  eoodition,  it  coald  not  be  reabipped  in  time,  oonaistently  with  the  health  of  tbe 
ctew  or  aafety  of  the  vessel,  or  would  not  be  in  a  fit  oondition  from  pestilential  cffl»> 
via  or  otherwise,  to  be  carried  on.  In  auch  case,  it  would  become  the  duty  of  the 
master  to  sell  the  ^Dods  for  the  benefit  of  whom  it  might  conoeni.  Hogg  v.  Aofpnia 
Ina.  &  Bankinf  Co.  7  Howard,  (U.  S.)  506. 
«  See  Fosdick  p.  If orwioh  loa.  Co.  3  Day,  106. 
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Of  OONfiTRUOnVB  TOTAL  L0B8BS. 

8bct.  L  General  Doctrine  of  Constructive  Total  Loss. 

§  376.  As  we  have  already  seen,  a  constructive  total  loss  in  General  doc- 
insurance  law  is  that  which  entitles  the  assured  to  claim  the  stmcUve  total 

km 

whole  amount  of  the  insurance,  on  giving  due  notice  of 


abandonment ;  and  that  is,  generally  speaking,  a  case  of  ooofttniotire 
constructive  total  loss  where  the  thing  insured  has  been  **^*°* 
reduced  to  such  a  state,  or  placed  in  such  a  position  by  the 
perils  insured  against,  as  to  make  its  total  destruction  or 
annihilation,  though  not  inevitable,  yet  highly  imminent,  or 
its  ultimate  arrival  under  the  terms  of  the  policy,  though  not 
utterly  hopeless,  yet  exceedingly  doubtful.     For  instance,  ^J^^^ 
though  the  thing  insured  may  not  be  absolutely  destroyed,  or  ion. 
irretrievably  lost,  yet,  to  avail  ourselves  again  of  the  language 
of  Lord  Abinger :  **  there  may  be  a  capture^  which,  though 
primA  facie  a  total  loss,  may  be  followed  by  a  recapture  which 
would  revest  the  property  in  the  assured.     There  may  be  a 
forcible  detention^  which  may  either  speedily  terminate,  or  may 
last  so  long  as  to  end  in  the  impossibility  of  bringing  the 
ship  or  the  goods  to  their  destination.     There  may  be  some 
other  peril  which  renders  the  ship  innavigable,  without  any 
reasonable  hope  of  repair ;  or  by  which  the  goods  are  partly 
lost,  or  so  damaged,  that  they  are  not  worth  the  expense  of 
bringing  them,  or  whai  remains  of  them,  to  their  destina- 
Hon.''{a)  1 

(a)  3  Bingb.  N.  C.  286. 


>  Hie  right  to  abukkxi  eziM»  when  the  ihip,  for  all  the  useful  puipoiea  of  the  YOf • 
age,  ii  gone  from  the  control  of  the  owner ;  as  in  the  ca«es  of  submersion,  or  shif^ 
wrack,  or  captore,  and  it  is  anoertain,  or  the  time  unreasonably  distant,  when  it  will 
benstofedinastatetoNBOBiDtheiroyage;  or  when  the  ask  and  expense  of  rMtoring 
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General  doo-         In  all  such  cases,  the  assured,  if  he  wishes  to  recover 

triiie  of  ooa-  r.ii  !•• 

structive  total  lor  a  total  loss,  must,  as  a  necessary  preliminary  to  so 

loss. 


Notioeof  aban- 
dnninipnt. 


the  vessel,  are  disproportioned  to  the  expected  beoefit  and  objects  of  the  Toyage. 

3  Kent,  (Ah  ed.)  321 ;  Peele  v.  Merchants  Ins.  Co.  3  Mason,  27.  See  also  Amer. 
Ins.  Go.  V.  Ogden,  15  Wendell,  938;  S.  C.  20  Wendell,  287;  Cincinnati  Ins.  Co.  v. 
Bakewell,  4  B.  Monroe,  541 ;  Marcaidier  p.  Chesapeake  Ins.  Co.  8  Cranch,  39.  It  is 
a.  general  rule  in  the  United  States,  that  if  the  ship  or  goods  insured  be  damaged  to 
more  than  half  of  the  value,  by  any  peril  insured  against,  the  assured  may  abandon 
^d  recover  for  a  total  loss ;  for  if  the  ship  oroaigo  be  damaged  so  as  to  diminish  their 
value  above  half,  they  are  said  to  be  constructively  lost.  "The  rule,"  says  Mr.  Chan- 
cellor Kent,  ''came  from  the  French  law,  and  is  to  be  found  in  the  treatise  of 
Lb  Quubnt  where  it  is  applied  to  the  cose  of  goods,  and  in  respect  to  both  ship  and 
cargo,  the  rule  has  been  incorporated  into  the  American  jurisprudence."  3  Kens, 
(5th  ed.)  329  ;  Gardiner  v.  Smith,  1  John.  Cas.  141 ;  Dickey  v.  N.  York  Ins.  Co. 

4  Cowen,  222 ;  Marcardier  v.  Chesapeake  Ins.  Co.  9  Cranch,  39 ;  Ludlow  v.  Colum- 
bian Ins.  Co.  1  John.  335 ;  Petees  v.  Pbcenix  Ins.  Co.  3  Seig.  6t,  Rawie,  25 ;  Bodd  «. 
TTuion  Ins.  Co.  4  M'Cord,  1 ;  Dickey  v.  American  Ins.  Co.  3  Wendell,  658 ;   Peele  9. 
Merchants  Ins.  Co.  3  Mason,  27 ;  Center  v,  American  Ins.  Co.  7  Cowen,  564 ; 
S.  C.  4  Wendell,  45 ;   Deblois  v.  Ocean  Ins.  Co.  16  Pick.  303 ;  Patapsco  Ins.  Co.  v, 
Southgate,  5  Peterts  604 ;  Bradlie  v.  Maryland  Ins.  Co.  12  Pfitees,  378, 398 ;  Citizena 
Ins.  Co.  V.  Glasgow,  9  Missouri,  411.    Mr.  Chief  Justice  Parsons  considered  damage 
to  the  ahip,  exceeding  half  her  vdlue,  to  be  a  constructive  shipwreck.    He  says, 
"  when  the  ship  becomes  a  wreck  by  any  of  the  perils  insured  against,  it  is  generaiiy 
a  total  loss.    The  ship  becomes  a  wreck,  when,  in  consequence  of  Ihe  injury  she  has 
received,  she  is  rendered  absolutely  unable  to  pursue  the  voyage  without  repain 
exceeding  the  half  of  her  value."    Wood  v.  Lincoln  and  Kennebec  Ins.  Co.  6  Mam. 
482.    In  reference  to  this  American  doctrine  of  constructive  or  technical  total  Iom^ 
Mr.  Justice  Putnam,  in  Deblois  v.  Ocean  Ins.  Co.  16  Pick.  303, 309, 310,  remarked ;  — 
"  Now  it  is  a  fixed  rule,  that  if  the  ship  be  injured  by  tlie  perils  insured  against  so  as 
to  require  repairs  to  the  extent  of  more  than  half  her  value,  the  insured  is  entitled  to 
abandon  as  for  a  total  loss.    Peele  v.  Merchants  Ids.  Co.  3  Mason,  27.    That  poeitkii 
of  the  eminent  judge  of  the  Supreme  Court  of  the  United  States  for  this  circuit,  [Mr. 
Justice  Story,]  is  proved  by  the  many  authorities  cited  to  that  point.    This  role  wiU 
be  found  among  the  principles  of  the  law  of  insurance,  embodied  by  Parsons,  Ch.  J., 
in  a  most  learped  opinion  in  the  case  of  Wood  v,  Lincoln  and  Kennebec  Ins.  Co.  6 
Mass.  479.    He  cited  very  few  authorities,  but  the  opinion  is  well  supported  in  the 
books.  '*    A^ter  remarking  upon  some  of  the  rules  for  the  caloulalion  of  this  half  value, 
Mr.  Justice  Putnam  added,  —  "  Judges  would  be  influenced,  without  doubt,  by  the 
consideration,  whether  abandonments  for  technical  total  losses  ought  to  be  favored  or 
rastricted.    We  are  among  those  who  think  that  this  part  of  the  law  of  insurance,  as 
it  now  is  administered,  is  a  cle^ir  departure  from  the  great  principle  of  iudenonity,  upon 
which  the  contract  of  insurance  should  rest.    According  to  the  original  intent,  surely, 
the  underwriters  were  to  pay  the  damage,  the  actual  loss.    They  were  not  to  become 
shipowners,  brokers,  or  merehants.    This  idea  was  expressed  by  Bailer,  J.,  one  of  the 
most  eminent  judges  of  England,  about  fifty  years  ago.    Mitchell  v.  Edie,  1  T.  Rqk 
615.    We  must  decide  the  law  as  we  now  find  it.    But  where  a  construction  is  to  be 
made,  in  the  absence  of  binding  authority,  we  prefer  that  which  restrains,  rather  than 
that  which  enlarges  the  right  to  make  a  technical  total  loss."    See  Richie  v.  United 
States  Ins.  Co.  5  Serg.  &  Rawle,  501 ;  Orrok  v.  Commonvrealth  Ins.  Co.  21  Pick. 
456, 470.    The  case  of  Peele  «.  Merchants  Ins.  Co.  3  Mason,  27,  has  been  regarded 
as  very  much  favoring  abandonments  for  technical  or  constructive  total  losses,  and  the 
doctrines  of  that  case  on  many  points  have  been  expressly  xejected  in  Massachusetts. 
See  Deblois  v.  Ocean  Ins.  Co.  16  Pick.  310  to  31&.    See  abo  3  Mason,  p.  38.    Per 
Sii»w,Ch.  J.,  in  Sewall  v.  U. dtataa Ina.  Co.  llPiok.  95. 
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doing,  give  due  notice  cf  abandonment :  ^  that  is,  an  explicit  (6)  General  docs 
^intimation  to  the  underwriter  that  he  offers  to  cede  or  aban-  struotive  total 

lam 

don  to  them  unconditionally  (c)  his  whole  interest  {d)  in  the 


thing  insured,  or  the  remains  of  it,  as  far  as  it  is  covered  by  1063 

the  policy;    and  this  notice   he  must  give  in  reasonable 
time,  (e) 

This  is  the  first  step  ;  having  done  this,  his  right  to  insist  The  state  of 
upon  such  notice,  and  recover  as  for  a  total  loss,  depends,  in  enSSet  thcTaa- 
English  law,  upon  the  point  whether  the  aftate  of  things  which  ooi^^of  aUn- 
entitled  him  thus  to  give  notice  of  abandonment  continued  ^l^^'^J^ 
down  to  the  time  of  bringing  the  action.'    In  our  law,  there*  which  will  enti- 

_  ,  .  -.-  ^t  ••!•  tie  him  to  recov- 

fore,  there  are  two  mam  questions  to  be  considered  m  every  er  as  for  a  total 
ease  of  constructive  total  loss :  1.  Was  the  state  of  things 
such  as,  prim&facie^  to  entitle  the  assured,  on  receiving  intel- 
ligence thereof,  to  give  notice  of  abandonment  ?  2.  Did  it 
continue  such  down  to  the  time  of  action  brought,  as  to 
entitle  him  to  follow  up  such  notice  and  recover  as  for  a  total 
loes? 

§  377.  The  first  question  then  u,  upon  iohat  kind  of  intelU'  Upon  what 
gence  the  assured  map  give  noUee  of  abasidonment  .*  as  to  this,  gence  the  aa!' 
it  may  be  answered  generally,  that  he  has,|^iii4/acie,a  right  nlJItoo'of^aSiiiih 
to  give  such  notice  on  receiving  intelligence  of  any  such  <^Da»nt. 
marine  casualties  as  those  just  referred  to,  which,  though  they 
do  not  involve  the  absolute  destruction  or  irretrievable  loss  of 
Ibe  thing  insured,  yet,  render  its  destruction  highly  probable, 
or  its  ultimate  recovery  very  doubtful ;  and  these  are  the  only 
land  of  casualties  which  can  justify  a  notice  of  abandon* 
ment ;  no  amount  of  damage,  however  great^  which  does  not 
threaten  the  entire  destruction  of  the  thing  insured  (/)  ;  no 

{hy  TbeUosioo  9.  Flelohar,  I  Eip.  73.       («)  As  to  what  »  leasoiiable  tine,  sea 
Fiimieier  tr.  Todfaanter,  1  Caiqp.  501.  jpmI,  Cha|».  IX.  Seat.  UL  p.  1163^ 

(c)  See^oif,  Chap.  DC  Sect  L  p.  1197.       (/)  CaaUel  v.  8ft.  Barbe,  1  T.  Bep. 
{dj  Ibid.  187.    Farneaax  «.  Bradley,  Park  on  las. 

SdS,8thed. 


*  Anu^  906|  and  cases  in  note.    Where  aa  i^jary  to  an  insoMd  vaasel  oaa 
repaired  at  an  expense  leas  than  her  value  when  repaiicd,  the  aanied  oannot 
Ibr  a  total  loss  wtthoat  abandoning  to  the  luiderwiileia.    teith  9«  firnaif  Ina.  Co. 
7  Metralf,  44& 

•  It  is  othenrae  in  these  United  Sut^    SceaM^Ma^SM^aad  eMS»hiMl%and 
1057. 
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amount  of  difficulty  in  regaining  possession  of  it,  which  does 
not  involve  an  absolute  temporary  privation  of  oumership^  or 
alienation  of  property  (g*),  can  make  a  case  of  ^constructive 
total  loss.  ^^  The  assured  cannot  elect  to  turn  what,  at  the 
time  when  it  happened,  was  only  an  average  loss,  into  a  total 
one  by  abandoning."  (A)  "  There  is  no  instance,"  says  Mr. 
J.  Buller,  '^  where  the  owner  can  abandon,  unless  at  some 
period  or  the  other  of  the  voyage  there  has  been  a  (construc- 
tive) total  loss."  (t)  "  There  is  not  any  principle,"  says 
Lord  Ellenborough,  ^^  which  authorizes  abandonment,  unless 
where  the  loss  has  been  actually  total,  or  in  the  highest  degree 
probable^  at  the  time  of  the  abandonment."  {j)  ^ 

Supposing,  however,  the  case  to  be  such  as  primAfade  to 
justify  the  assured  in  giving  notice  of  abandonment,  he  is  not 
hound,  before  giving  it,  to  wait  for  fuQ  and  accurate  informa- 
tion, but  may  give  it  at  once  upon  a  mere  report  or  rumor 
of  capture,  detention,  innavigability,  or  any  other  casualty, 
which,  supposing  the  intelligence  to  be  well  founded,  would 
be  a  clear  case  of  constructive  total  loss.  (A;)  ^ 

^'  In  cases  like  this,"  said  Lord  Ellenborough,  *^  men  must 
act  upon  probable  information,  and  leave  the  effect  of  their 
acts  to  be  determined  by  the  eventual  truth  or  falsehood  of 
the  intelligence  they  receive.  If  I  hear  of  my  ship's  being 
taken  in  the  East  at  Vfe^X  Indies,  I  am  not  obliged  to  wait 
till  I  certainly  know  the  event  by  the  testimony  of  those  who 
were  present.^    Provided  the  event  has  once  existed,  what  I 


(g)  Thomeley  v.  HeUion,  2  B.  &  AM. 

(A)  Per  Loid  Mansfield  in  2  Bair.  097. 

(i)  1  T.  £ep.  191.  The  learned  judge 
uses  the  term  ^  total  loss,''  without  quali- 
ilcatioB,  but  the  whole  tenor  and  language 
of  his  judgment  ahowa  that  he  was  speak- 
ing of  a  technical  or  construotive  total 
loss. 


(J)  Per  Lord  Ellenhorongh  in  Ander- 
son V.  Wallis,  2  Mauk»&  Sei.  240. 

(i)  Bainbridge  v.  Neilson,  1  Camp. 
240.  In  the  United  States  a  report  in  a 
newspaper  has  been  held  a  sufficient  found- 
ation for  notiee  of  abandonment  f  Base- 
ley  9.  Chesapeake  Ins:  Comp.  3  Gill  ^ 
John.  Rep.  490;  and  see  2  Phillips  on 
Ins.  380. 


1  See  Peele  v.  Merchants  Ins.  Co.  3  Mason,  27,  66^  67;  3  Kent,  (5th  ed.)  321 ; 
Fontaine  «.  Phceniz  Ins.  Co.  11  John.  299;  Bradlie  v.  Maryland  Ins.  Co.  12  Peters, 
398,de& 

*  An  abandoBnemt  may  be  made  on  information  of  a  capture,  given  by  a  pilot  who 
was  present  at  the  capture.    Munaona.  New  Eng.  Biar.  Ins.  Co.  4  Mass.  SB,  90. 

*  On  inteiligiBaQe  of  a  threatened  seizore  of  property,  the  assured  may  wait  till  he 
leceivea  infoimation  of  an  actual  aeinire  before  he  abandooa.    Duncan  9.  Koch, 
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dO)  belie^ug  it  to  have  t&kea  plaeei  must  be  valid  and  General  do&. 
effectual."  (/)                                                                           SSS^^Sii 
Of  course,  if  it  turns  out  that  the  intelligence  upon  which  ^^ 


the  aj98ured  acted,  in  fftving  notice  of  abandonraeDL  was  if  the  inteiu. 

ffBQoe  turn  out 

totally  false  and  unfounded,  the  notice  of  abandonment  is  to  have  been 
^entirely  inoperative ;  in  fact,  is  a  mere  nullity,  (m)    ^'  The  notice  of^an- 
eiect  of   an  offer  of   abandonment,''    said  Lord    Ellen-  ^"^.^ 
borough,  ^^  IB  that,  if  it  appears  to  have  been  properly  made      #  1055 
upon  supposed  facts,  which  turn  out  to  be  true,  the  assured  True  eff^  of 
has  put  himself  in  a  condition  to  insist  on  his  abandonment.  abandoDinent. 
But  it  is  not  enough  that  it  was  made  properly  on  assumed 
fieu^ts,  if  it  turn  out  that  none  such  existed ;  it  may  be  said  to  be 
piroperly  made  upon  notice  reoeivefi,  and  bona  fide  credited  by 
the  assiured,  of  his  ship  having  been  wrecJied,-whether  such  in- 
telligence were  true  or  not,  and  although  the  latter  convey- 
iog  it  turn  out  to  be  a  forgery ;   yet  clearly  no  right  of  action 
would  vest  in  him,  founded  upon  an  abandonment  made  on 
false  intelligence.    If  the  facts  be  all  imaginary  and  founded 
on  misconception,  the  whole  foundation  of  the  a1>andonment 
lails."  (») 

And,  in  order  to  make  a  notice  of  abandonment  valid,  not  No  notice  of 
only  must  the  information  on  which  it  is  founded  prove  true,  can  be  valid 
bmi  U  nutti  also  be  jnOified  by  the  Uate  of  facts  existing  at  ^S^Va^f^ 
ike  time  when  it  is  aetuaUy  given.^     Even  though  the  facts  Jh^timAJt  k 
upon  which  it  was  founded  were  truly  reported,  and  were  in  °>a^- 
Iberoselves  such  as  to  xustify  the  assured  in  giving  notice  of 
abandonment,  yet,  if  they  have  ceased  to  exist  before  the 

(/)  Per  Lord  Ellenborougfa  in  Bain-  Emerigon,  chap.  xvii.  sect.  6,  vol.  ii.  p. 

bridge  v.  Neibon,  1  Camp.  240.  233,  ed.  1827.    **  If  an  abandonment  has 

(at)  Le  delaiHement  fiut  par  eneur  been  made  wbera  there  has  been  ne  ca^ 

Be  pioduit  aucun  efiet,  lonque  Perrenr  turC)  it,  of  course,  goes  for  nothing.''    Per 

torobe  sur  quelqu'  une  de  ces  choses.  Lord  EUlenborough,  1  Camp.  240. 
qu*ll  ftut  comiaitie  pour  operer  un  aban-       (f»)  Per  Lord  EUenboroogh  in  Bain- 

doo  regulier  et  valable,  oomme  si  la  bridge  v.  Neilson,  1  Camp.  240. 
Douvelle  de  Taocident  se  trouvait  iausse. 


Wallaoe,  33.  80,  on  intelligence  of  captnie,  the  assured  may  wait  the  event,  and 
•baadoo  on  intelligence  of  eondemnation.  Bfarylaad  and  Phoenix  Ins.  Co.  v. 
Bathurst,  9  Odl  &  John.  190. 

■  See  Bodey  9.  Chesapeake  Ins.  Co.  3  Gill  ft  John.  490;  oMii,  993, 904,  and  oasss 
eiled ;  Dorr  v.  Union  Inii  Co.  8  Masi.  902;  Robinson  e.  Jones,  8  Mass.  936 ;  Maiw 
•hall  V.  Delaware  Ins.  Co.  4  Craaeh,  202 ;  8.  C.  2  Wash.  C.  C.  94.  An  abandon- 
ment on  the  mere  ground  that  a  vessel  is  stranded  does  not  disclose  a  sufficient  reason 
to  justify  iL    Bosley  e.  Chesapeake  kis.  Co.  SGilt  ft  John.  490. 
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time  at  which  siioh  notiee  was  given,  it  will  hare  no  force  or 
effect  whatever.  Thus,  where  the  assured,  on  hearing  of  the 
captitre  of  his  ship,  gave  notice  of  abandonment,  but  tbe  ship 
bad  been,  in  fact,  re*>oeptuf€d,  though  not  to  his  knowledge, 
before  soch  notice  was  given,  the  court  held  that  it  was  en- 
tirely inoperative,  for  an  abandonment  could  be  made  (m/jf 
according  to  the  fads  ai  ike  Ume  of  snaking  U.  (o)  Lord 
EUenborongh  said,  that  to  '^give  effect  to  such  a  notice  of 
Abandonment  would  grievously  enlarge  the  responsibility  of 
the  underwriters :  it  would  be  to  make  them  answerable,  not 
for  the  actual  loss,  but  for^  supposed  total  loss,  which  had, 
in  fact,  eeasied  to  exist.",  (^p) 

The  law  in  the  United  States,  and  also  in  France,  iaia 
this  respect  the  same  with  our  own.  (q)  ^ 

But,  even  though  the  intelligenoe  may  have  been  troe, 
and  the  state  oi  things,  at  the  thne  the  notice  was  given, 
such  as  to  justify  its  being  given,  (t.  e.  though  tbe  loss  may 
have  continued  constructively  total  at  the  time  the  assured 
gave  notice  of  abandonment,)  yet  the  undoubted  doctrine  of 
the  English  law  is,  that  the  right  of  the  assured^  {j^ler 
having  given  such  noHce^  to  recover  as  for  a  total  losSj  depends 
entirely  on  the  state  of  things  as  it  exists  at  the  time  of  action 
brought :  if  before  the  commencement  of  ibte  action  tbe 
thing  insured  be  restored,  under  such  circumstances,  and  in 
such  a  state,  that  the  assured  may,  if  he  pleases,  take 
possession  of  it,  and  may  reasonably  be  expected  so  to  do, 
this  defeats  his  right  to  recover  as  for  a  total  loss,  (r)  Ijord 
Tenterden,  in  the  last  case  in  which  the  point  was  mooted, 
thus  states  the  law  as  now  understood  in  this  country :  "  The 
abandonment  is  to  be  viewed  with  regard  to  the  uUimaie  state 
of  facts  as  appearing  before  the  action  brought^  according  to 
the  opinion  of  the  court  in  Bainbridge  v»  Neilson.     Doubts 


(o)   Bainbridge    v.  Neilson,  10   East,       (r)  See  the  cases  cited  in  next  sectioB. 
329.     Paisons  v.  Scott,  3  Taunt.  963.    Bainbridge  9.  Neilson,  10  East,  329.    Pat- 


tersoQ  9.  Ritchie,  4  Maule  &  Sel.  393L 
Brotherton  9.  Barber,  5  Maule  &  SeL 


Falkner  v.  Ritchie,  2  Idaule  &  Sel.  290. 

(p)  10  £as^  341. 

(f)  2  PhiUips  on  Ins.  37a    Paidessas,    41&    Nayior  o.  Taylor,  9  &  dc  Cr.  72& 
Gours  de  Droit  Gomm.  part.  iv.  tit  Si, 
ohap.  iii.  sect.  L  toL  Hi.  p.  933,  ed.  ISU, 


See4M0, 903|  sid 
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Mrere  expressed  as  to  the  propriety  of  that  decision  by  very  General  do©- 
high  authority  (Lord  Eldon)  in  Smith  v.  Robertson  (2  Dow.  stmeUve  total 
474 ; )  but,  notwithstanding  those  dotibts,  the  rule  as  laid  ^— 


down  in  Bainbridge  i;.  Neilson  was  adopted  in  the  two  subse- 
quent cases  of  Patterson  v,  Ritchie  (4  M.  &  Sel.  893.)  and 
Brotherston  v.  Barber  (5  M .  &  Sel.  418.)  We  consider  the 
point  to  have  been  well  settled,  and  the  rille  established  by 
these  authorities."  (s) 

*This  doctrine  of  the  English  law  differs,  as  we  have      ^1057 
afaready  intimated,  from  that  of  the  Continent,  and  of  the  p|^^  the 
United  States.     In  France  the  law  is  now  fixed  by  the  Code  ^^.^tatci 

•^  oiTOiB  trom  our 

de  Commerce,  which  declares  (t)  that  no  abandonment  can  own  oa  this 

operate  as  an  irrevocable  transfer  of  property,  unless  it  foe,  1,  f^ch  law 

accepted,  or,  2,  adjudged  to  be  valid,  (u)    Boulay-Paty  thus  Je  Comme^ 

explains  the  meaning  and  effect  of  this  provision  of  the  Code : 

"  An  acceptance  by  the  underuniier  waives  any  defect  in  the 

grounds  of  the  abandonment;  '^  the  judgment  of  the  court  de-' 

cides  that  good  grounds  existed  for  it  at  the  time  it  was  made : 

— if  before  the  abandonment  is  thus  **  adjudged  to  be  valid," 

the  thing  insnred  should  be  restored,  the  right  of  the  assured 

to  insist  on  his  abandonment  is  not  thereby  defeated ;  for  the 

judgment  when  given;  has  a  retrospective  efiect,  and,  if  it  be 

in  favor  of  the  validity  of  the  abandonment,  the  underwriters 

are  presumed  to  have  acquired  the  proprietorship  of  the 

thing  insured, /rom  the  moment  the  abandonment  was  first  ruh 

Ufied  to  Aem.  {v) 

By  the  existing  law  of  France,  then,  1.  An  abandonment 
once  well  made  on  good  grounds  is  indefeaable,  whether  it 
have  been  accepted  or  not ;  2.  K  accepted,  it  is  indefeasible, 
whether  it  have  been  made  on  good  gronads  or  not. 

The  law  as  thus  explained  prevails  also  in  the  United  Xbeiawintbe 
States  of  America.     The  facts,  as  they  exist  at  the  time  a  no-  ^'^^  states. 
tice  of  abandonment  is  given,  must  be  such  as  to  justify  it ; 
but  if  they  be  so,  then  the  rule  is,  that  "  an  abandonment 

(«)  Per  Lord  TeMevden  in  9  B  ft  Cr.  Code,  as  akme  authociainy  an  abaackNi- 

728  aMit."     Boiday-Paty,  Go«n  de  Drait 

(0  Alt.  389.  Comm.  Mar.  torn.  ir.  p.  377,  ed.  1834. 

(«)  /.  «.  says  Boaiaj-Patf,  Masosa*  («)  Boalay^aiy,CeiindeDrdtOoim. 

tained  by  the  judgment  of  a  oomt  of  law  Mar.  tit  xL  sect  7  torn.  iv.  p.  377,  ed. 

or  triboaal  of  eommeioe,  to  liaTe  bean  1834.  See  also  PardesMis,  Conn  de  Droit 

made  in  respect  of  some  one  of  those  Comm.  part  vf,  tit.  t.  obap.  iii.  sect  4, 

oasiiahifs,  whieh  ars  ipssMart  te  the  torn.  iii.  p.  4B1  ed.  1841. 

«7* 


iMt  or  CONSTMOOTB  fOTAL  LO80, 

gkbmm)  4oo-  oQce  f  ightfnlly  made  is  bindiiig  and  oonelusive  between  the 
KtracUve  total    parties,  ^nd  the  rights  flowing  from  it  become  vested  rights, 

"*•  , and  are  not  to  be  devested  by  any  subsequent  events."  (tp)  ^ 

1058  *  ''^It  is  a  principle  in  the  English  law  of  abandonment,  that 

SveXs^r^ht  ^^®  doctrine  of  eonstrnctive  total  loss  is  only  applicable  to 
which"i8no**°^  cases  in  which  the  loss  is  proximately  caused  by  some  of  the 
proximal  perik  insurcd  against :  thus,  as  we  have  seen,  disappointment 
perils  insured  of  arrival  by  interdiction  of  commerce,  or  by  being  turned 
"^^^"^  away  from  the  port  of  destination,  being  risks  not  insured 

against  by  the  common  form  of  English  policies,  have  been 
held  to  be  no  ground  of  abandonment  (x)i  so,  the  loss 
caused  by  detention  or  embargo  ^id  on  by  the  foreign  gov- 
ernment, of  which  the  assured  was  a  subject,  was  held  at 
one  time  to  be  no  ground  of  abandonment  as  against  a  British 
underwriter  (^),  a  doctrine  which,  as  we  have  seen,  if  not 
entirely  relinquished  in  English  law  {z\^  was  subsequently 
modified  by  the  limitation,  that  loss  so  caused  would  give  a 
right  of  abandonment,  whenever  it  appeared,  from  the  whole 
ciroumstanoes  of  the  case,  and  the  true  construction  of  the 
policy,  that  it  was  a  risk  contemplated  by  the  parties,  (a) 

On  the  same  principle,  loss  caused  by  any  peril,  expressly 

or  virtually  excepted  out  of  the  policy,  can  give  no  right  of 

abandonment ;  as  where  a  ship,  insured  against  ^^  teardamagt 

otdj^^^  is  lost  b^y  capture,  (b) 

The  doetrine         If^  ff om  the  general  doctrine  of  .constructive  total  loss,  we 

ot  coastractive 

total  loss  varied,  pass  to  an  examination  of  the  cases  in  which  the  question  has 
tbe^^lfiereiu  ^^^  raised,  in  our  jurisprudence,  whether  the  right  to  give 
suraD^.^  ^'    >^^^<^  ^  abandonment  has  ever  vested  in  the  asaured ;  or, 

(w)  Per  8lciy,  J.  In  t  ^eele  e.  Mo^  (y)  Toateog  v.  Hobfeard,  3  Boa.  It 

chants'   Ins.   Ckmap.   3  Maaoa  27.     3  PuU.  291.    Conway  e.  GrajTa  V^  East, 

Kent's  Comm.  (dth  ed.)  324.    See  also  536.  Conway  p.  Forbes,  ibid.  539.   Minett 

2  PUtlipe  OD  Ins.  chap.  xvil.  sect.  14.  v.  Bonham,  15  Bast,  477. 

''Whether  an  ahandotimam  nair  b«d»»  («)  FUodt  v.  8oou, 5 Tunt- S74.    Bt- 

feated  by  snbsequent  events^"  pp.  411  -  sett  v.  Meyer,  ibid.  824. 

417.  (a)  Simeon  9.  Baaett,  2  Maule  dc  Set 

(s)  Hadkinson  v,  Robinson,  3  Bos.  dc  9a    Campbeli  9,  Innes,  4  B.  dc  AUL  423. 

PuiL  368.    Lubbock  v.  RoworoA,  5  Eq».  {b)  t  Rice  ?.  Honer,  12  H«m.  Rep. 

49.   BlM^kesbafen  v.  London  Ass.  Cnnp.  290,  oited  2  Phillips  on  Ins.  248.     •<  Wil- 

1  Camp.  454.    Parkin  v.  TiWM,  U  Raal,  liams  v.  Smith,  2  Cainea,  20.  ^    See  also 

22.    Fostnr t>,  Ckiiatie^  iM.  2Q&  &  P.  Umv.  Jaiae^  la  En^^  648. 


^  flna  flitig,  ftflfli  9M_  and  OBana  in  notrai 
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vested,  whether  it  has  or  has  not  been  so  far  devested,  Q^wnd  doo- 
by  subsequent  events,  as  to  preclude  him  from  ultimately  re-  ttmctive  total 
<x>vering  as  for  a  total  loss,  we  shall  find  some  apparent  con-  ^^' 


fusion  in  the  decisions,  arising  principally  from  a  want  of 
properly  distinguishing  the  different  effects  of  the  doctrine 
^f  constructive  total  loss,  as  applied  to  the  different  subjects  *  1059 
of  insurance :  in  order  to  avoid,  as  far  as  possible,  this  con- 
fusion, we  will  consider  separately  the  cases  of  constructive 
total  loss  on  the  three  main  subjects  of  insurance,— -S&^, 
Gcodgjond  Freight. 

The  difficulty,  it  will  be  seen,  relates,  not  so  much  to  the 
grounds  of  abandonment  in  the  abstract,  t.  e.  to  the  kmd  of 
casualiies  which  give  the  right  to  abandon^  (c)  as  to  the 
application  of  general  principles  to  the  varying  circumstances 
of  each  particular  case,  which  must  be  the  apology  for  a  more 
lengthened  citation  of  authorities  than  would  be  requisite 
imder  a  more  scientific  and  methodical  system  of  law. 


Scot.  II.  Caseg  of  CondmcUne  Total  Lou  m  Ship. 


Art.  1.  In  Coies  of  Capkarcy  Arresij  Seizure  by  MuHnom 

OreWf  DeseriioH  at  Ssa,  4^* 

§  378.  The  best  general  statement  I  have  any  where  met  CoostnictiTe 
with,  of  the  circumstances  which  confer  on  the  assured  on  ship  ship —in  cm 
m  primi  facie  right  to  give  notice  of  abandonment,  is  cob-  n^S^^n^ 
tatned  in  the  following  passage  firom  the  judgment  of  Mr.  ^'ti^^^M^ 

Justice  Story  in  the  American  case  of  Peele  v.  The  Merchants'  — r— * 

Insurance  Company  t  (d)  ^    **  The  right  of  abandonment  has  of  cases  wbieh 
been  admitted  to  exist,  where  there  is  a  forcible  dispossession  ^SJ^il^l^ 

abaodoBiiMOt 
ooahip. 
(e)  The  groanda  of  abandoomeDt  (i.  e,    ity,  prodnoed  by  perils  of  the  seas ;  5. 

eaaea  of  ooostractire  total  loss)  contained  Detention  by  a  foreign  power ;  6.  Or  by 

is  the  fiillowing  enumeration  taken  from  the  home  government ;  7.  Lou  or  dtu- 

th^  Code  de  Commeioe,  are  aU,  taxeptii^  tiorationMfktn  amounting  tothrm'fourtha 

lAs  lattt  admitted  to  be  aHch  In  our  law :  —  ^  ths  valus  of  ths  iMing  insured. 

1.  Capture;  2.  Shipwreck;  3.  Stranding  {d)  3  Mason's  Rep.  27|  cited  2  Phfllips 

where   the   ship^   timber*  ai«   broken  on  Ins.  2S3. 

{mkmtamtmt  ame  brig) ;  4.  Jnnavigabil- 


1  Bee  the  rtiMThsof  Mr.  JnstiM  PutMODi  in  lefswoa  to  this  etaa,  in  DeMoiiv. 
Omui  hm.  Co.  le  Piok.  SIO,  31L 
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Goastraetive  or  ouster  of  the  owners  of  the  ship,  as  in  cases  of  captwrt^ 
ship— in  cases  &c. ;  -—  where  there  is  a  restraint  or  detention  which  deprives 
paMeSsun^^  the  owner  of  the  free  use  of  his  ship,  as  in  cases  of  em- 
dcAertiixiatsea,  bargoes^  blockodes  and  arrests;  —  where  there  is  a  present 

total  loss  of  the  physical  possession  and  use  of  the  ship,  as  in 

1060  *      leases  of  submersion  ;  ^  —  where  there  is  a  total  loss  of  the  ship 
for  the  voyage,  as  in  cases  of  shipwreck^  so  that  the  ship  can- 
not be  repaired  in  the  port  where  the  disaster  happens ; — 
where  the  injury  is  so  extensive,  that  by  the  reason  of  it  the 
ship  is  useless,  and  the  making  repairs  would  exceed  her  wdueJ^ 
Cai^uie.mima  We  will  consider  the  different  cases  somewhat  in  the  above 
the  nght  of       order :  1st,  therefore  the  assured  on  the  ship  has  a  right  to 
diate  Dotice  of    give  noticc  of  abandonment,  immediately  he  hears  that  his 
oameat.    ^^^  ^^^  ^^^  forcibly  taken  out  of  his  possession  and  con- 
trol by  capture ;   for,  from  the  moment  of  capture,  he  is 
deprived  of  the  free  disposal  of  his  vessel,  at  all  events,  for 
a  time,  and  perhaps  for  ever :  (e)  *^  The  ship,"  as  Lord  Mans- 
field says,  ^^  is  lost  by  the  capture,  though  she  be  never  con- 
demned at  all,  nor  carried  into  any  port  or  fleet  of  Uie 
enemy."  (/)  Immediately,  therefore,  the  assured  receives  in- 
telligence that  his  ship  is  captured,  he  has  a  right  to  givenotice 
of  abandonmentj^  and  he  may  insist  on  such  notice,  tmd  re- 
cover as  for  a  total  loss,  ^^  provided  the  capture^  and  the  total 
loss  occasioned  tiierebp^  continue  to  the  time  of  bringing  the 
action.^^  (g)^ 
u;  however,  the      If,  however,  before  action  brought,  the  ship  be  re-captured 
Do^butbe-    &nd  restored  to  the  possession  or  control  of  her  owners, 
^^t^bL  re-    either  in  an  undamaged  or  only  partially  damaged  state,  the 

storea  to  her 

ownerain  an 

undamaged,  or        («)  Emerigon,  chap,  zvi  sect,  2.  vol.  ii.       {g)  Per  Lan}  Mansfield  in  Hamfllon  e. 

only  partially       p.  212.  ed.  1827.  Mendes,  2  Burr.  1212. 

teSiS'^'        (/)  In  2  Burr.  694. 


cannot  recover 
as  for  a  total 
loss. 


>  See  afK«,  1004. 

s  Gardere  t;.  Columbian  Ins.  Co.  7  John.  514 ;  Bohlen  v.  Delaware  Ins.  Co. 
4  Binney,  490  ;  Munson  v.  New  England  Ins.  Co.  4  Mass.  88 ;  Dorr  v.  New  England 
Ins.  Co.  11  Mass.  1  ;  Dorr  v.  Un.  Ins.  Co.  8  Mass.  494 ;  Rhinelander  v.  Ins.  Go. 
4  Cranch,  29 ;  Loveringv.  Mercantile  Mar.  Ins.  Co.  12  Pick.  348;  Delano  e.  Bedford 
Ins.  Co.  10  Mass.  347 ;  Brown  v.  Phoenix  Ins.  Co.  4  Binney,  445.  But  the  abandon- 
ment  must  be  made  before  the  cause  of  the  loss  is  removed.  Tucker  v.  United  Ins. 
Co.  12  Mass.  288;  Amory  v.  Jones,  6  Mass.  318;  Richardson  v.  Maine  Ins.  Go. 
6  Mass.  102  ;  Shaw,  Ch.  J.,  in  Lovering  v.  Mercantile  Mar.  Ins.  Co.  12  Pick.  348; 
Queen  v.  Union  Ins.  Co.  2  Wash.  C.  C.  331 ;  De  Peau  v.  Ruaael,  1  Brevua,  441. 

s  See  De  Peau  v.  Russel,  1  Brevard,  441. 
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amtred  oaaqot  inmt  on  his  notice  of  obaodonment  and  xer  Conttraotive 
cover  as  for  a  total  kiss,  even  though  the  losa  was  total  at  the  ahip^mctties 
tune  he  gave  such  notice.  ^^i^ 

The  principle  of  the  English  law,  in  fact,  is,  as  we  have  portion  aiae«, 

already  seen,  "  thai  the  nature  qf  the  damnificaHon  al  the  time 

qf  action  broughi  ^  is  ike  $ole  criterion  of  the  right  io  recover  as 
for  a  total  lo9»J'  (A) 

The  following  case  aflfords  an  illustration  of  this  principle. 

Insurance  was  effected  on  ship  and  goods  on  a  voyage  if  a  shipper 
firom  Virgima  to  Limdon :  the  ship  on  the  voyage  was  cap-  capture,  is  ra- 
ptured on  the  6th  of  May,  and  re^^aptured  on  the  23d :  on  ^Idf'wora^ 
the  3d  of  June  ahe  was  brought  into  Plymouth.    Twenty  ^^'^"§Sii 
days  after  her  arrival  in  Ptpmouth.  the  assured,  who  then  be  abandoned. 
first  beard  both  of  the  capture  and  re<*capture,  gave  notice  of  Mendes, 
abandonment,  which  the  underwriters   refused  to  accept,      ^^'ingi' 
On  the  19th  of  August  (before  action  brought}  the  ship  and 
oargo  were  brought  into  the  port  of  London.     The  skip  had 
received  no  damage  Jrom  the  capture^  and  the  cargo  was  deliV' 
ered  to  the  fretghtem^  who  paid  fuU  freight.     Lord  Mans- 
field held  that  upon  the  above  facts,  the  assured  could  not 
recover  as  for  a  total  loss  {i) :  ^^  the  plaintiff  ^s  demand"  said 
his  lordship,  *^  is  for  an  indenmity.    His  action^  thm^  must  be 
founded  on  the  nature  of  his  damnification  as  it  really  was  at 
the  time  of  action  brought^    It  is  repugnant  on  a  contract  of 
indemnity  to  recover  as  for  a  total  loss  when  the  final  event 
has  determined  that  the.  damnificatioa  is  in  truth  an  average 

lo«."  (J) 
In  this  case,  it  will  be  observed,  the  assured  was  aware  of  Even  though 

the  ship^s  re-capture  and  restoration  at  the  time  he  gave  notice  factT^l^nmted 
cf  abandonment^  so  that   neither  the  supposed  nor  the  real  ^^^^^ 
state  of  facts  was  such  as  to  justify  the  notice  of  abandon-  t^®  miKequc 

restoration  of 


uent 


ment  at  the  time  it  was  made;  but  even  though  the  sup-  the shipbefore 

foeed  state  oi  facts  was  such  as  to  justify  the  notice  when  ^u^y  defmts 

given,  that  is,  although  the  assured  had,  at  that  time,  only  ^^^^J  fo^T 

heard  of  the  capture,  and  not  of  the  re-capture,  yet  the  sub-  ^^^  ^^'^ 
sequent  recapture  and  restoration  of  the  ship  in  a  compara- 

(A)  Per  Lofd  EUeoboioogh  in  4  Made       (»)  Hamihon  e.  Mendea,  S  Bam  1196. 
9t  Sel.  flB3.  (i)  9  Burr.  1210. 


>  At  the  time  of  the  abandmment^  in  the  United  Statea.    AiU$^  1097, 003, 004,  and 
Maain 


1066  oaKsnaronvE  total  loss  on  amp — 

Con«tracttve      lively  Undamaged  state,  if  before  action  brought,  will  equally 
flhip-^  caaee  prevent  the  assured  from  recovering  as  for  a  total  loss.  (A:) 
SL?2SS^"^       The  foUomng  are  the  facts  of  the  case  by  which  this  point 

desertioo  ataea,  ^^g  fu^gt  established  : — 
dec. 

BaTbridse —       Lisurancc  was  effected  on  ship  andfreiffkt  for  a  homeward 
Neiison,  voyagc  from  Jamaica  to  Liverpool :  the  ship,  in  the  course 

^'^  of  the  voyage,  was  captured  on  the  21st  of  September,  and  re- 

captured on  the  25th ;  the  assured  on  the  SOth,  having  then 
1062  *     ^'^y  received  intelligence  of  the  capture,  but  not  *of  the  re- 
capture^ gave  notice  of  abandonment,  which  the  underwriters 
did  not  accept :  afterwards,  but  before  aetiaa  brought^  the 
ship  was  restored  to  the  possession  of  the  assured  in  an  Irish 
port  to  which  she  had  been  carried ;  and  after  the  commence- 
ment of  the  action,  but  before  the  trial,  she  arrived  at  Ux>er' 
poolj  and  earned  freight     Neither  ship  nor  goods  were  dam- 
aged ;  but  the  salvage  charges  on  the  ship  amounted  to  about 
15/.  per  cent,  on  the  sum  insu^d,  and  on  ihefreig'kt  to  aboat 
13/.  per  cent.  —  Lord  EUenborough  and  the  Court  of  King's 
Bench,  upon  this  state  of  facts,  and  on-  the  principle  above 
stated,  unanimously  held  that  the  assured  could  only  recover 
for  an  average  loss.  (/) 
And  the  nde  is      Subsequently,  the  courts,  notwithstanding  the  dobbts  iA 
where  the  cap.  Lord  Eldon  in  Smith  v.  Robertson  (m),  gave  a  still  further 
t^ed^at  ^    extension  to  the  doctrine,  and  conclusively  established  that, 
^oe^of  ^Q.  ^^^^  where  the  reai  state  of  facts  was  such  as  to  justify  an 
donment.  abandonment,  at  the  time  of  giving  notice,  that  is,  though  the 

capture  was  actually  continuing  at  that  time,  yet  subsequent 
re-capture  and  restoration,  before  action  brought,^  would  de- 
feat the  claim  for  a  total  loss*  (n) 

(i()  Bainbridge  V.  NeflsoQ,  10  East,  329.  these    decisions "   (i.    «.    Hamilton   v. 

Parsons  v.  Scott,  2  Taunt  362.    Naylor  Mendes,    Bainbridge   v.    Neilson,)    and 

V.  Taylor,  9  B.  &  Cr.  718.  j^retty  plainly  intimates  that  if  the  jndg- 

(l)  Bainbridge  v.  Neilson,  10  East,  390.  ment  of  the  House  of  Lords  were  givea 

See  also  S.  P.  Naylor  v.  Taylor,  9  B.  &  on  this  point,  it  would  overrule  that  of 

Cr.  718.    4  M.  &  Ryl.  S26.    S.  C.  at  N.  Bainbridge  v.  Neilson :  the  case  went  off 

Pr.  Dans.  &  LI.  240.  on  the  point  that  the  notice,  having  been 

{m)  2  Dow's  Pari.  Cases,  471  See  the  accepted,  bound  the  rights  of  the  parties^ 

language  of  Lord  Eldon  at  p.  482.  of  the  (n)  Patterson  v.  Bitchie,  4  Maule  dE 

report,  in    which   his  lordship  protests  Sel.  993.    Brotherston  v.  Barber,  5  Made 

«  against  being  considered  as  giving  an  &  Sel.  418,  confirmed  in  Nayior  9.  Tay* 

opinion  agreeing  or  no|  agreeing  with  lor,  9  B.  dc  Cr.  724. 

>  Before  a6afuil9fNMiK,  in  the  United  States.    Amm^  1060,  in  note,  993»  994, 10S7. 
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The  principle  was  first  enforced  in  the  following  case :  —    Coutmotive 
Goods  were  insured  for  a  voyage  from  Liverpool  to  ship— moaa« 
Quebec :  on  the  27th  Septemberi  in  the  course  of  the  voyage,  ^L^Z^^ 
the  ship  was  captured,  and  was  not  re-captured  till  the  27th  d^ertionataea, 
October ;  in  the  interim,  on  the  13th  of  October,  the  assured,  patte^m  ^^ — 
who  then  first  heard  of  the  capture,  gave  notice  of  abandon-  ^^^^M^. 
ment,  which  the  underwriters  refused  to  accept :  ultimately,  383. 
and  before  action  brought^  the  ship,  with  the  goods  on  board, 
arrived  at  Quebec^  and  earned  freight*    The  court  held,  on 
^he  above  principle,  that  the  assured  could  only  recover  for      *  1063 
an  average  loss,  to  the  extent  of  the  sea  damage  and  salvage 
charges  on  the  goods,  (p) 

In  this  case.  Lord  Ellenborough  said,  "  although  Lord 
Eldon  is  stated  to  have  spoken  with  dissatisfaction  of  Bain^ 
bridge  V.  NeUsoHj  in  the  House  of  Lords,  I  confess,  with  all 
deference,  I  am  unable  to  see  any  good  reason  for  receding 
fi'om  that  judgment;"  and  Mr.  J.  Bayley  observed,  ^Mt 
appears  to  me  that  the  plaintiff  can  only  recover  in  respect 
of  that  which  constituted  a  loss  at  the  commencement  of  the 
action.*'  (p)  ^ 

§  379*  But  as  capture,  though  primd  facie  a  total  loss,  does  Bat  lecapcm 
not  necessarily  anoount  thereto,  so  neither  does  recapture  or  ^ the ^pto- 
restoration  of  the  ship  before  action  brought  necessarily  pre-  ^^h?^ 
vent  the  loss  from  being  total :  if  the  Mp^  after  the  recapture^  "o*  ^?Sb^^ 
comes  to  the  hands  of  the  oumeTj  and  remains^  at  the  Hme  of  assured  from 
bringing  the  action^  in  such  a  state  that^  even  if  no  notice  of  Sb^Ttotaf  Iom: 
abandonment  had  been  previously  gwen^  yet  the  assured  mighty  ihiTeffelH  inbe 
ol  thai  moment^  have  abandoned^  he  may  recover  as  for  a  total  ^^^^^^ 
lossy  notwithstanding  the  existence  of  her  mere  hull?  acu<»  brought, 

waa  fuch  aa  to 
entitle  the  as- 
(o)  Panenon  v.  Ritchie,  4  Made  Sc    ^^  Baylor  e.  Taylor,  0  B.  &  Cr.  TM,  al-  sured,  at  that 

Bel.  383.    In  this  case,  and  in  Naylor  e.  ««^y  cited,  approving  andoooiinning  the  "^J^t  •^ 

Tkylor,  the  policy  waa  CO  gWNfr:  bat  thto  rale  of  Bainbridg©  ».  Neilaoo.    In  Broth.  '~°**-    . 

■Baloea  bo  dtflerenoe  in  caaea  of  ooostruo-  mton  v.  Barber,  Mr.  J.  Bayley  seemed 

tire  total  kw  by  ciQMMM,  the  prindplea  of  even  to  think  it  an  open  point  whether  the 

wbkh  are  the  — ip*  on  aD  subjects  of  in-  assured  could  recorer  o  for  a  total  loss, 

wav&OB  alike.  **  if  the  toss,  oontimiiBg  total  mi  tim$  tfat' 

(p)  4  BUole  &  8eL  387;  and  seethe  liimdraHg^,  became  a  partial  loss  only,  at 

fivxn  Lord  Tenterden's  judgment  tkttimso/tkttnaL"  0Maule&8el.424. 


1  See  amU,  993, 1097. 

•  Magoun  v.  N.  Eng.  Marine  Ins.  Co.  1  Story,  C.  O.  197,  oked  pon,  1073.    If  a 
aVtnred  sh4>  be  recaptured  by  a  friend,  the  reeaptnetak«aw«y  the  right  of  tbu- 
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Conrtraotitre 
total  loM  on 
skip — incases 
of  oaptui«,  ar- 
resti  se&nife, 
deseitioiiatsea, 

dEO. 


1064* 


What  state  of 
the  restored 
dup  at  the 
time  of  action 
brought  will 
entitle  the  as- 
sured either 
then  to  five  no- 
tice of  aibandonp 
ment,  or  by  vir- 
tae  of  a  pre- 
vious notice^  to 
leoover  as  for  a 
total  loss. 


Incases  on 
wacer  policies, 
Ihelouof  ths 
VMmv  was  held 
tODe  theiitw  c/ 
tktship. 


Afi  far  as  concerns  the  skip^  therefore,  the  question  in  all 
cases  of  capture,  (or  other  forcible  privation,)  followed  by  re- 
capture and  restoration  before  action  brought,  comes  to  this : 
was  the  state  of  the  ship  after  restoration,  and  at  the  time  of 
commencing  the  action,  such  that  the  assured  might,  at  that 
Hmei  have  treated  the  case  as  one  of  constructive  total  loss  ? 
if  so,  then  he  is  entitled,  notwithstanding  such  restoration, 
either  to  follow  up  a  previous  notice  of  abandonment,  if  any 
have  been  given,  or,  if  he  hears  of  the  loss  and  restoration 
*at  one  and  the  same  time,  then,  first,  to  give  one,  and,  in 
either  case,  to  recover  as  for  a  total  loss. 

The  main  difficulty  has  arisen  in  determining  in  what  state 
the  restored  ship  must  be,  so  as  either  to  entitle  the  assured, 
notwithstanding  the  restoration,  to  recover  as  for  a  total  loss, 
or  to  preclude  him  from  so  doing  on  the  ground  of  such 
restoration.  In  determining  this  question,  there  has  been 
considerable  fluctuation  in  the  decisions,  and  especially,  a 
great  discrepancy  between  the  earlier  and  the  later  authorities, 
the  former  of  which  must  be  now  considered  as  to  a  great 
extent  overruled.  Lord  Mansfield,  in  the  deci^n  of  thiB 
point,  gave  great  weight  to  a  circumstance  which,  it  is  now 
settled,  must  be  altogether  left  out  of  consideration  in  de- 
termining whether  the  loss  on  the  ship  is  or  is  not  construct* 
ively  total,  —  viz.  whether,  in  consequence  of  the  casualty, 
there  had  or  had  not  been  a  loss  of  the  voyage :  this  arose,  in 
all  probability,  from  want  of  duly  attending  to  the  distinction 
between  polides  of  insurance,  as  contracts  of  indemnity,  and 
mere  wagers  in  the  form  of  policies,  in  which  latter  the  issue 
of  the  voyage  was  the  sole  point  upon  which  the  result  of  the 
wager  depended,  and,  therefore,  the  sole  point  to  he  attended 
to  in  determining,  whether  the  sum  staked  on  the  venture 
was,  or  was  not,  demandable  from  the  parties  who  had  sub- 
scribed the  wager-policy.  Accordingly,  in  cases  upon  wa* 
ger-policies,  it  had  frequently  been  held  that  capture,  being 
an  event  which  defeated  the  voyage,  gave  the  wagerers  a  right 
to  reoover  as  for  a  total  loss,  though  the  ship  might  be  re- 
taken after  having  been  but  a  few  days  in  possession  of  the 


donment  as  far  as  it  depended  on  restraint  and  detention  merely,  sod  the  right  wiB 
theq,  as  in  the  case  of  sea^damagei  depend  upon  the  degree  of  injury 
QOBtequeBM  of  the  c^ptaie.    Queen  «•  Unionlns.  Co.  S  Wash.  C.  C.  331. 
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captors,  and  siibaequently  restored  to  h^  owners  b^ore  action  CoiwtnietiTe 
brought^  being  liable  only  to  a  trifling  ekum  for  salvage.  (^)  ship— in  cam* 

The  first  reported  case  in  whieh  ibe  point  had  to  be  de-  restT^Su^r 
termined  ♦on  an  inierest  p(Mcyy\vB»  that  of  Pole  v.  Fitzgerald,  ^^^^  »»i». 
whieh  came  before  the  Court  of  Exchequer  Chamber  in  1752       m\ac^ 
(on  Error  from  the  King's  Bench) :  in  this  case,  a  privateer  qu^  j„  j„ten»t 
was  insured  in  a  valued  policy,  "  ai  crndfrom  Jamaica^  for  a  §^|!SiJ^  inTS* 
cruise  for  four  months  from  the  lith  June^  1744,"  t.  e.  till  Exchequer 

/       ^  I        r>rk  1       J*  ^  II  Chamber  and 

the  14th  of  October :  on  the  23d  of  September  the  crew  the  Houtie  of 
mntinied  and  deserted  the  ship,  carrying  away  with  them  the  inMtnmce  was 
boats,  fire  arms,  and  cutlasses,  £^  which  means  the  voyage  and  ^^?u{^q*^ 
cruise  was  whoUv prevented  and  lost :  the  ship  herself,  however,  7up/orth$vo!f 
was  brought  safe  to  Jamaica,  where  she  arrived  on  the  29th  of  quentiv  that  the 
September,  and  where  she  lay,  in  good  safety  at  (he  time  of  T^^sX^ 
action  brought.     Upon  this  state  of  facts,  the  Court  of  Error,  ^"^ih  "te  l^  of 
reversing  the  decision  of  the  court  below,  held  that  the  assured  ^^  ^'Pj 
oo  ship  could  not  recover  as  for  a  total  loss*  (r)     Chief  J.  Pole,  WiUeal 

641  •  5  Br  P 

Willes,  in  delivering  the  judgment  of  the  Court  of  Error  on  this  c.  isi. 
ocxsasion,  grounded  their  decision  on  the  broad  principle  iQ^bich 
may  now  be  regarded  as  one  of  the  landmarks  of  insurance 
law,  that  in  all  policies  on  ship  (not  being  wagers)  ths  oisua- 
ANCE  IS  NOT  ON  THE  VOYAGE,  but  OH  the  shzp  for  the  voyage^  and 
that,  in  all  cases  of  loss  nnder  such  policy,  the  question  never 
is,  whai  damage  hasiheassured  sustained  by  the  inlerruptian  cf 
ih£  voyage  ?  but,  haw  much  damage  is  done  to  the  ship  ?  ^ 

(f)  De  Paibav.  Ludlow,  Comyn's  Bep.  latter  tuned  mainly  on  another  point. 

360.    Pond  V.  King,  1  Wil«.  191.    Dean  See  these  cases  comnirented  on  by  Lord 

9.  Dicker,  2  Str.  900.      Whitehead  t,  Mansfield,  d  Buir.  eS5. 
Buce,  Park  on  Iml  10&  Sth  ed.    The       (r)  Pole  v.  Fitzgerald,  Wilfei,  641,  oo». 

casca  of  Aaseviedo  v.  Cambridge,  10  Mud.  finned  in  tbe  House  of  Lords  by  eight 

77,  and  Spencer  r.  Franco,  before  Lord  judges  against  three ;  see  S.  C.  Fitzgerald 

Uai^wieke,  a.  d.  1730,  seem  eonira;  but  9.  Pole,  6  Brown's  P.  C.  131. 
UiB  fomier  was  never  decided,  aad  the 


>  See  Rbinelander  a.  Ins.  Co.  of  Pennsylv.  4  Cranch,  4S ;  Peele  v.  Merchants  Ins. 
Co.  3  MasoD,  27, 67  ;  Alexander  a.  Bthimore  Ins.  Co.  4  Cranch,  370 ;  Ritchie  v. 
Uailed  las.  Co.  S  Sei^g.  Sl  Rawks,  SOI ;  Bradlie  a.  Maryland  Ins.  Co.  12  Peteis,  400, 
401 ;  Chorcb  a.  Maine  Ins.  Co.  1  Mason,  341 ;  King  v.  Uanibrd  Ins.  Co.  1  Conn. 
40.  Ifa  voyage  is  kiit,  in  oonseqnenoe  of  the  ship  being  prevented  from  sailing  by  a 
ai|uadron  blockading  the  ooast,  it  has  bean  hek^  not  to  be  such  a  loss  of  the  voyage  as 
gives  a  right  of  abandonment.  PattMSon  v.  Marine  Ins.  Co.,  Patterson  a.  Baltimore 
Ina.  Co.  d  Uarr.  Si  Jc^  417.  InfiNnaiion  given  by  a  belligereat  to  a  neutral  vessel, 
tbM  her  port  of  destination  is  btockadnd  and  a  warning  not  to  proceed  thither,  do  not 
amuunt  to  a  restraint  or  detenlkMt  smhnriiing  an  abandononnt     BinhnrflsQB  a. 
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lOfB  comwuiuixvB  wtai^  loss  ok  8HIP-<- 

ComtruetWe  It  certainly  seems  remarkable  that,  after  such  an  explicit 

aiiip— mcaMs   declaration  of  this  principle,  it  Bhould  have  been  so  far  loat 

n^SeSaareT  ^^S^^  ^^  ^^  Lord  Mansfield,  as  it  appears  to  have  been,  in 
denrtioBfttsea,  njQg|  q(  i\^  cascs  in  which  the  same  point  presented  itself 
.    ,-. — rrr  for  his  decision,  and  which  we  have  now  to  consider. 

Lord  ManRfield,  /*  r    %  ^  t»t. 

however,  re-  The  first  of  these  cases  \VB8  Goss  V.  Withers,  which  was 

bmofthevotf    decided  by  his  lordship  in  1758 — six  years  after  the  judg* 
2e^ht  to**^  ment  of  the  Court  of  Exchequer  Chamber  in  Pole  v.  Fita- 
nart^^aftw*^   geraW.     In  Goss  t?.  Withers  there  were  two  policies,  one  on 
capture  and  re-  ship,  and  the  other  on  cargo :  the  consideration  of  both  is 
0(]Mv.Witben,  mixed  up  together  throughout  the  case,  and  additional  god- 
A  abip,  after      fusiou  thereby  introduced  :  we  wiU  confine  our  attention 
SoigSmto "   ^^  ^^  ^^  policy  on  the  Mp.     The  ship  was  insured  on  a 
an  Engikb        voyage  from  NewfewidUmd  to  a  port  of  discharge  in  Spain  or 
abied  to  proM-    Portugal^  whither  she  was  bound  with  a  cargo  of  fish :  after 
witbout'ex^^  sailing,  she  encountered  a  storm,  by  which  she  was  separated 
and  imSe%r     ^^^^^  her  convoy,  and  so  disabled  as  to  be  incapable  of  pro* 
K^^^Sf  ^}^^    ceeding  on  her  voyage  without  repair :  while  in  this  state  ahe 
iwM  a  oon-        was  Captured  by  the  French,  and  all  hands,  exeq>t  an  ap- 
io»  ofshipj^by  prcutice  and  landsman,  taken  out  of  her :  after  remaining  in 
oTvoyage.        ^^  enemy's  hands  for  eight  days,  she  was  re-captured,  and 
1066  *      TuecessarUy  brought  into  Milford  Haven ;   upon  which  the 
assured,  who  then  heard  for  the  first,  and  at  the  same,  time 
of  the  capture  and  re*captnre,  immediately  gave  notice  of 
Slp^a^nL     abandonment.     The  ship,  as  she  lay  in  Milford  Haven,  was 
leoaptore.         jn  such  a  disabled  state  that  she  could  not  prosecute  her  voy-  ^ 
age  without  repairs,  (the  expense  of  which  is  not  stated,)  and 
the  claim  of  the  re-captors  for  salvage  amounted  to  half  her 
then  value.     Upon  this  state  of  fects.  Lord  Mansfield  said, 
that  the  plaintiff's  right  to  recover  as  for  a  total  loss  turned 
on  the  single  question,  whether,  when  the  ship  was  brought 
into  Milford  Haven,  the  assured  had,  under  all  the  circum- 
stances, a  right  to  abandon :  his  lordship  held  that  he  had, 
and  decided  accordingly.  (5)  ^ 

(«)  Ggm  9.  WitherBi  2  Bnir.  683. 


F.  a.  M.  Ins.  Co.  6  Maas.  102.  The  aarared  cannot  abandon  beo^uae  hia  voyage 
ja  loat  by  an  anticipation  or  fear,  however  reaaonaUe,  of  a  capture.  Amory  v.  Jooaa, 
6  ICaaa.  318;  Lee  v.  Gray,  7  Maaa.  349;  Cook  v.  Easez  Ina.  Co. «  XaaB.  122;  TaeiDBr 
V.  United  Ina.  Co.  12  Maaa.  296;  Brewer  v.  Union  Ina.  Co.  12MBM.  170;  Oeipv. 
United  Ina.  Co.  8  John.  277;  Craig «.  U.  Stnlee  Ina.  Co.  6  Jofao.  296;  Meaaonier  v. 
Union  Ina.  Co.  iNott&M'Oord,  ld8;  StaAh  v.  Univenal  loi.  <M.  6  Wfaeatoa,  176. 
1  See  WaUauM  v.  Saiiblk  Ina.  Co.  3  SooiBar,  270,  ilO. 
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Tlie  foUowing  ar«  tlM.groindB  of  his  lordship's  judgment  CotMtmotiv* 

^     .«        I  *  total  io0s  on 

to  the  ship  2  ibip— in 


"  The  loss  and  disability  "  (by  the  capture)  «  was,  in  its  SLTSSSJT 
nature^  total  at  the  time  it  haf^ned.     The  subsequent  re-  ^f^'^'^  ^ 
oapture  is,  at  best,  a  saving  only  of  a  small  pert :  half  the  Qrooodgoa 


▼alue  must  be  paid  for  salvage.     The  disabiHUfto  nursm  the  which  Lord 
vojfog^siiUeomUnmed;  Ike  master  ami  nktrtnerswere^p^  hisdecinoii. 

tke  charter-pmri/if  wa&  dissolved ;  the  freigki  {except  in  pr<h 
p^rUom  to  the  goods  saved)  was  lasL  The  ship  was  neces- 
aerily  brought  inio  an  English  port :  what  oould  b^  saved 
might  not  be  worth  the  expense  attending  it  (which  is  proved 
by  the  pkinliff's  offinr  to  abandon) ; "  and  his  lordship  then 
states,  in  one  sentence,  the  principle  of  his  decision  i  ^'  The 
^subsequent  title  to  restitution,  arising  from  the  re-captureyOt  *  1067 
a  great  expense^  of  a  ship  disabled  to  pursue  her  voyage^  can- 
not take  away  a  right  vested  in  the  insured  at  the  time  of  the 
oapture."  (t) 

It  seems  clear,  that  the  grounds  thus  stated  by  his  lord-  Remarks  on 
ip,  would  not  nOw  he  held  to  support  the  affirmative  of  the  ^^•^'^-^^^^ 
ue  on  which  be  so  correctly  puts  the  decision  of  the  oasQ,  *-«- 
whether  the  assured,  when  the  ship  was  brought  into  the 
port  of  necessity,  had  a  right  to  abandon  :  it  seems  equally 
clear  from  the  passages  primed  in  italics,  that  the  ground  on 
winch  his  lordship  mainly  relied,  was  the  lass  of  the  vojfage^ 
which  Chief  Justice  WiUee,  and  the  House  of  Lords,  had 
ahready  determined  to  have  nothing  to  do  with  the  loss  of  the 

The  next  case  iHorder  of  time  was  Hamilton  v.  Mendes  (v),  Hamilton  v. 
which  has  been  already  considered,  and  in  which  his  lordship  2^Burr'ii96. 
found  it  neeessary  to  qualify  the  generality  of  the  terms 
lie  had  employed  in  Qoss  v.  Withers,  but  still  refers  ^  the 
loss  of  the  voyage  as  a  main  element  in  his  decision,  say- 
ing, ^'  in  the  present  case  the  voyage  teas  so  farfron^  Mmg 
tasty  that  it  had  only  met  with  a  short  temporary  obstruct 
tieo,"  &C. 

{t)  lUd.  696,    In  relation  to  this  pas-  to  the  insurers,'  that  most  mean,  tueh  sal- 

Mge  Lord  Tenterden  on  a  snlMeqnent  vage  a$  tks  tumtnd  kas  no  reaiotuMs 

ocenriOB  said,  that  *'  it  was  oertainly  too  mstau  ofpmifingy    Per  Lord  Tenterden 

feaenl,  and  that  when  Lord  Mansfield  giving  judgment  m  Thomley  p.  Hebson, 

said,  *tfaat  the  right  which  an  owner  has  2  B.  &  Aid.  518. 

to  obtain  restitution  of  ship  and  caigo^  («)  8  Boir.  1196. 
pnyteg  gftai  <o<iwyn^  may  be  afanadoond 


1072  otmmaMtnxn  mvax.  lobs  eir  8H»-^ 

CoBttniotiTe  In  tbe  case  of  Milled  v.  Fletcher  (v),  where  the  point  next 
Ship— in  cMet  arose,  Lord  Mansfield's  judgment  still  mainly  proceeded  on 
restT^^e?'^  the  principle,  that  as  the  voyage  or  adventnve  contemplated 
dMertkmatMa,  ^^g  wholly  lost,  the  ship  might  be  considered  as  lost  also  : 
—  in  this  case  the  insurance  was  on  ship  andfrdglU  for  a  voyage 

Miiles  V,  ftottk  Montserrat  to  London  :  the  ship  hi  the  coarse  of  the 

rDouT'25i  ^^y*B^>  ^^^^  captared^  by  the  French,  bat  recaptured  and 
A  ship,  aAer  brought  iuto  New  York)  then  in  possession  of  the  Brit  tab, 
^rjed  into  ^wherc  the  captain,  who,  with  the  crew,  had  been  taken  oal 
there  left^o1]«  ^^  ^'^^  ^^  ^^^  captors,  soou  after  arrived  and  took  possession 
sold,  because     ^f  |,^ .  ^t  that  time  the  state  of  the  ship  was  as  follows: 

the  expense  of  ,  "^  • 

repairs  would    she  was  leaky,  and  had  lost  all  her  rigging ;  her  own  crew 
her  freight,  or     was  entirely  gone,  and  no  sailors  could  be  had  to  navigate 
have  sold  for^^  her;  the  salvage  was  high;  (he  cost  of  repairs  would  have 
™  ^'hSd*a      ©3iceeded  her  freight :  under  these  circumstances,  the  captain, 
constructive       who  knew  nothing  of  the  insurance,  acting  bond  fide  and  for 
ship  by  reason    the  benefit  oPall  concerned,  left  the  ship  to  be  sold  where  she 
of  the'voy^.    lay,  and,  coming  over  to  Eilgland,  gave  information  of  the 
above  facts  to  the  assured,  who,  having  then  heard,  for  the 
first  time,  both  of  the  capture  and  all  that  followed,  imme* 
diately  gave  notice  of  abandonment :  Lord  Mansfield  told  the 
jnry  at  the  trial,  that  if  they  were  satisfied  the  captain  had 
done  what  was  best  for  the  bem^t  of  all  concerned,  they 
most  find  for  a  total  losa. 
Qaestion  and         On  moiion  for  a  new  trial,  his  lordship  said,  that  the  qnes- 
cSon,  as^stated  ^o"  ^^  ^^^  <^^  ^^i  ^^  singlj  ^^^ts :  whether  the  consequence 
fieid^*^  ^*°^   of  the  capture  were  such,  as,  notwithstanding  the  recapture, 
accarioned  a  totat  obstruction  of  the  voya^  or  only  a  partial 
9toppage^  as  in  the  case  of  SamiUan  v.  Mendes^     With  re- 
gard to  the  ship^,  his  lordship  said,  ^^  It  was  certainly  better 
to  sell  her,  than  bring  her  to  London*     There  was  no  crew 
belonging  to  her,  and  she  had  no  cargo.     Even  if  all  the 
cargo  had  been  left,  the  expense  of  repairs  woutd  have  exceed- 
'  ed  her  freight    If  she  had  been  brought  home,  the  expense 

of  bringing  her  itiight  have  been  more  than  she  would  have 
sold  for  in  London."—**^  The  point  is,  what  did  the  owner 
suffer  by  the  capture ;   and  it  appears  that  he  suffered  so 


(v)  Dou^.  231. 
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much  Itmt  it  was  not  worth  while  to  puroue  the  voyag««    The  Ck)iiitruccive 
whole  voltage  was  loiL^^  (w)  ^  «bip— in  cum 

This  case  may,  perhaps,  be  supported  on  the  grouod  that  ^^Miam^^ 
the  ship  was  never,  after  the  capture,  restored  to  her  owners  ^J®^®**  *^  *** 
at  all,  or  never  in  such  a  state  as  to  make  it  reasonable  to  ex*  RemMtoon — 
pect,  that  they  should  take  possession,  instead  of  abandoning  ^^|^- 
her ;  but  it  is  clearly  not  on  that  ground,  that  it  is  put  by 
*Ijord  Mansfield,  but  on  the  untenable  position,  that  the  ship      *  1069 
was  lo0t  because  the  voyage  was  lost,  (x) 

Throughout  the  whole  time  that  Lord  Mansfield  presided 
IB  the  King's  Bench,  and  indeed  long  afterwards,  such  seems 
to  have  been  the  recognized  doctrine  of  the  courts  {y) :  one  Tbe  doctrine 
of  the  first  cases  in  which  a  return  was  made  (though  net  Ia^vo^Ib 
without  some  difficulty)  to  Ibe  doctrine  of  tbe  House  of  ^^fJ^J^ 
Lfwds  in  Fitasgerald  t;.  Pole,  was  that  of  Panon$  v.  Scoiif  revived  in 
which  came  before  the  Court  of  Common  Pleas  in  1810.    In  Scott,  2  Taunt. 
this  case  the  insurance  was  on  the  ship  for  a  voyage  from  ^  ,'|,jp  brougiit 
Plymouth  to  Oporto  and  St.  Ubes,  thwe  to  load  a  cargo  of  ^^^  ^^  ^» 

^  ^  country  m  a 

salt,  and  thence  return  with  it  to  London :  while  the  ship  candafup^wo 

was  at  Oporto,  and  before  she  couki  proceed  to  St.  Ubes  for  m^bt  bare" 

a  cargo  of  salt^  according  to  her  destination,  she  was  seized  Jj^^Vbwoa 

by  Marshal  Soult  at  the  bead  of  the  French  forces,  but  sub*  P^y>°6^  ^ 

*'  cartel  money : 

aeqoently  ransomed  by  the  master  on  payment  of  3000  doi*  held  not  a  total 
lars  as  •  carkl  ship  (that  is,  under  an  engagement  that  she  thoagh.tbe  m*. 
should  sail  back  to  England  in  ballast^  with  a  certain  number  Srokm'atk' 
of  English  prisoners,  and  thence  return  to  Oporto  mto  the 
custody  of  Soult,  with  a  like  number  of  French  prisoners)  t 
the  ship,  which  had  been  captured  on  the  29th  of  March, 
1809,  sailed  from  Oporto,  under  this  contract,  on  the  19tb  of 
April,  aod  arrived  in  Plymouth  on  the  13th  of  May : .  the 
plaiotiff,  who  bad  given  notice  of  abandonment  on  the  1st  of 

{w)  Milles  p.  Fletcher,  1  Dougl.  231.  tbe  ship  or  the  toyage  bn  lost,  that  is  a 

(«)  Tbe  case  of  Manning  v,  Newen-  total  loss.    So  again  in  Rotch  v.  Edie,  6 

kun,3IXMgl.  ISO^iipallijrLotd  Ifan^  T.  Aep.  413,  (tonp.  Lord  Kmyon,)  te  a 

Add  oa  tbe  same  grouiid,  though,  as  we  case  of  abandonment  on  detention,  the 

sbaU  dsewhero  aee,  it  may  be  supported  sasne  doctrine  was  held :  vis.  that  it  was 

Ml  aaoibcr.  a  total  loai  on  sfaip^  because  tbe  voyage 

(y)  See  Caalet «.  Sl  Baibe,  1  T.  Bep.  was  lost,  and  tbe  whole  adventure  irastra- 

187,  in  which  BuUer,  J.  says  «  If  either  ted. 


•  WJUsMi  •.  SuAlk  IM.  pew  8  aumner,  91%  fflS;  Qfatm  •.  Usioa  !■&  Co. 
aWMh.C.C.n. 

2S* 
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Coostwctive      May  (when  he  had  heard  of  the  capture,  but  not  of  the  libe- 
ahfp— ibcaMi   ration  of  the  ship,)  claimed  her  from  the  master,  who,  hovvr- 
restTMSlmf"^    cvcr,  refused  to  deliver  her  up  except  on  payment  of  the 
d^itioaatiiea,  gpoQ  dollarsT,  which  the  plaintiff  would  not  pay ;  and  at  the 
time  of  action  brought  she  was  still  in  possession  of  the  mas- 
ter :  the  jury  having  found  a  verdict  for  the  plaintiff  as  for  a 
total  loss,  a  tnotion  was  made  to  enter  a  nonsuit,  on  the 
1070*      *ground  that  the  skip  tffos  not  lost,  for  that  she  was  desthted  to 
go  to  Portugal  and  come  back  •agmuj  and  that  shedid  ffothere^ 
and  did  come  back.     The  case  was  twice  argued :  on  the  first 
argument  the  court  were  stiH  evidently  entangled  with  the 
doctrine,  that  the  loss  of  the  voyage  was  the  loss  of  the  ship  ; 
but  on  the  second  the  good  sense  of  the  matter  prevailed,  and 
they  held  that  there  was  no  total  loss  in  this  case,  on  the  short, 
but  satisfactory  ground,  *^  thai  she  had  been  detained,  but  was 
now  safe."  {z)  ^ 
AmI  TO-ftffirmed      Four  ycars  afterwards  the  case  of  Palkner  v.  Ritchie  was 
borough  in  ^°^    decided  in  the  same  way  by  the  Court  of  King's  Bench,  then 
Kitehie'  2  III  &  P^e^ided  over  by  Lord  Ellenborongh :  in  t\iis  case  the  in- 
Sei.  S90.  surance  was  on  ship  foar  a  bartering  voyage,  from  Cadiz  to 
8e£rre  and  de-   the  African  coast,  and  thence  back  to  Cadiz  or  Lisbon :  after 
cwwT-'^^rwShi  ^^^  arrival  on  the  African  coast,  and  while  she  was  engaged 
coujBt^  'i*a      '"  loading  ber  return  cargo,  the  master  being  on  shOTe,  the 
dBinas:ed,  but     crew  seized  the  ship,  cut  her  cables,  and  sailed  away  with 
parable,  state,    bcT  to  the  coast  of  South  America,  wbere  they  deserted  her, 
I  dal^^for^Mi-   '^ving  only  one  black  mart  on  board  :  in  this  situation  she 
r^iitraliv^    ^^  picked  up  by  an  English  privateer,  tfnd  brought  to  this 
total  loss  on       coiRitry :  immediately  on  her  arrival  here  the  assured,  who 
total' loss  of  the  theA  first  heard  of  both  her  loss  and  recovery,  gave  notice 
^^^v«-            of  abandonment,  which  was  not  accepted  :  the  ship  at  the 

time  of  action  brought,  lay  in  the  port  of  London  in  posses- 
sion of  the  owner  of  the  privateer,  from  whom  the  assured 
might  have  had  her,  on  paying  him  his  claim  for  salvage. 
The  slate  of  the  ship  was  this :  part  of  her  rigging  was  gone, 

(m)  Panoos  v.  Scott,  2  Tuant.  363. 


>  The  redelivery  of  a  vessel,  which  has  been  captured,  to  the  assured,  by  order  of 
the  prize  court,  upon  his  giving  boad  either  to  restore  the  vessel  in  specie,  or  pay  her 
vaiae^  fa  oaee  of  a  osudeMnatioD,  is  no  detenaJttalioa  qf  the  hsiie  detantBW.  Lavcr- 
ing  e.  Mercantile  Mar.  Ins.  Co.  12  Piok.  348. 
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and  she  could  not  be  made  fit  for  the  voyage  again  without  Constractive 
considerable  expense,  and  providing  a  crew  and  stores :  the  eiup— mcaaes 
assured  claimed  a  total  loss,  on  the  ground  that  the  voyage  ^^is^^^i^ 
had  been  wholly  defeated,  and  relied  upon  the  authority  of  desertion  aisea, 
Goss  V.  Withers :   Lord  EUenborough,  without  calling  on  Remarks  of 
counsel  on  th^  other  side,  decided,  that  in  this  case  a  total  }^^  £|iien- 

Dorough  on 

loss  could  not  be  recovered.     "  As  to  Goss  t;.  Withers,"  said  Gobs  9. 

his  lordship,  '^  there  may  be  some  doubt  whether  it  is  similar     ^  ^^' 

to  the  present  case  "  (t.  e.  on  its  facts)  ;  ''  and  I  must  say, 

^faat  there  is  a  looseness  and  generality  in  the  expressions,      *  1071 

which  have  been  borrowed  in  argument  from  that  and  the 

other  case"  {HanUUon  v.  MendeSj)  ^*  which  make  one  inclined 

to  pause  upon  them.     What  has  loss  of  the  voyage  to  do 

unUi  the  loss  of  the  ship.    On  this  subject  there  is  so  much 

good  sense  in  the  judgment  of  Chief  Justice  Willes  in  Pole 

▼•  Fitzgeraldj  that  it  may  be  of  great  use  to  resort  to  it  to 

purify  the  mind  from  these  generalities*"  (a) 

From  this  period,  then,  the  law  may  be  considered  as  The  doctrine  is 
settled — and  it  is  this:  the  loss  of  the  voyage  has  nothing  t^^^huqf 
to  do  with  the  loss  of  the  ship;  but  the  assured  on  ship  can  S^^^*^odo" 
never  recover  as  for  a  total  loss,  unless,  at  the  time  of  bring-  Jlj^ /J*  '^  ^-^ 
log  the  action,  the'^ihip  is  absolutely  lost  to  him,  as  by  capture 
or  detention  cantinving  to  thai  timey  or  is  only  restored,  in  such 
a  state,  that  the  expense  of  making  her  available  as  a  ship 
would  exceed  her  value,  (ii) 

The  same  principle  has  received  abundant  judicial  illustra-  The  same  doo- 
tioD,  and  may  be  regarded  as  conclusively  established,  in  the  1^  i^Ued    ^ 
insurance  law  of  the  United  States,  where  the  courts  have  ^^^^ 
repeatedly  laid  it  down,  that,  in  order  to  give  a  right  to 
abandon  on  any  subject  of  insurance,  there  must  be  what 
amounts  to  a  constrtictive  total  loss  on  that  subfect  itself;  and 
that  the  loss  or  breaking  up  of  the  voyage  by  the  destruction 
or  plunder  of  the  cargo,  or  by  the  ship's  being  necessarily 


(a)  Falner  9.  RitoMe,  9  Maule  ft  Sel.       {b)  See  the  admirable  note  to  the  ease 

See  judgment  of  Lord  ElleDborougfa,  of  Naylor  v.  Taylor,  in  Danson  dE  Lloyd's 

ibid.  299.    The  same  principle  is  recog.  ReporU,  ftom  p.  248,  to  p.  994,  of  which 

Msed  and  reaflmied  by  Lord  Eldon  in  I  have  largely  availed  myself  in  the  pre- 

Brown  v.  SmHh,  1  Dow's  P.  C.  390 :  by  ceding  examination  of  the  cases. 
Lord  Tenteiden  in  Doyle  v.  Dallas  i 
Mood,  ft  Rob.  99. 


1076  ooKffEKaonvB  wial  losb  on  ship—* 

Ooiu|«ucdve  delayed  for  the  purpose  of  repairs,  has  nothing  whate^rer  to 
•bip— in  cases  do  with  the  loss  of  the  ship,  (c)  ^ 

of  capture,  ar- 
rest, seisure, 

dneiticmatsea,  ^399^  gut,  although  it  is  thus  established  that  the  mpre 
— 7ato# —  ^^**  of  the  voyage  is  never,  without  more,  a  constructive  total 
The  mere  res-  "^lofBB  of  the  ship,  it  is  equally  certain  that  the  mere  restitution 
^f*o?^^  of  the  ship's  hull  before  action  brought,  is  not,  per  «c,  suffi- 
huu  of  the  ship  cjent  to  defeat  a  notice  of  abandonment  once  riirhfully  made. 

ailer  capture  o  tr 

and  MKsapture  and  reducc  a  total  to  an  average  loss.  "  No  ca§e$  $ay  thai 
defeats  ngLr  ^  bare  restUiMon  of  the  hull  of  the  ship  presents  the  loss  from 
1^^^^^  *«»»«'  ^^>^"  W  "  2%e  ship,  after  the  recapture,  must  be  in 
andacted  upon,  e«8  in  the  countrv  of  the  owner,  under  such  drcum^ances  that 

nor  predudo  •^    ^  ' 

theassured  hcmay,  if  he  pleaseSjtoke  posscssion  of  her,  ondnu^  reosonoM^ 
ing  such'noUoe.  be  expected  to  do  ^o.''  (e)  ^ 

(e)  t  Bmsdlie  v.  Maryland  Ins.  Gomp.  See  these  ctoes  cited  and  oommented 

12  Peters  (S.  C.)  Rep.  400.    t  Hurtin  upon  in  2  PhilUps  on  Ins.  254-257. 

V.  Phoenix  Ins.  Comp.  1  Wash.   G.  G.  {d)  Lord  Mansfield  in  MiUes  r.  Fletcfa* 

Bep.  400.     t  Alexander    v.   Balthnore  er,  Dougl.  232. 

Ins.  G0119.  4  Granch  Bep.  370.    Ritchie  (s)  Mr.  J.  Bayley  in  Holdsworth  9. 

o.  United  Ins.  Go.  5  Seig.  &  R.  501.  Wise,  7  B.  &  Gr.  799. 


>  A  ship  on  a  sealing  voyage  visited  the  Pykland  islands,  where  the  master,  with 
the  second  mate,  and  four  of  the  best  men,  were  captured  by  Lewis  Vemel,  acti«g 
governor  of  those  islands.  The  ship  itself  was  also  seized,  and,  after  being  in  the 
hands  of  the  captors  two  or  three  days,  was  recaptured  by  the  mate  and  part  of  the 
crew  remaining  on  board,  who  brought  her  home  and  Ubelled  her  for  salvage.  Ott 
these  events,  it  was  decided  by  Mr.  Justice  Story,  that  there  was  a  loss  ot  the  voyage 
from  necessity,  so  that  the  underwriters  were  liable  as  for  a  constructive  total  loss. 
The  learned  judge  said ;  — ^'I  cannot  treat  this  as  the  ease  of  a  voyage  to  a  port  d 
necessity  for  the  mere  purpose  of  new  equipments  and  repairs  to  resunie  the  voyage ; 
but  there  was  a  total  loss  of  the  voyage  itself.  Besides,  the  vessel  was  liable  to,  and 
was  libelled  and  sold  for,  salvage.  That  sale  put  an  end  at  onoe  to  the  orighial 
ownemhip  dnd  voyage ;  for,  after  the  sale,  it  was  utterly  impossible  to  lesome  the 
voyage  insured.  New  interests,  new  rights,  and  new  parties  had  intervened.  The 
necessary  sale  of  a  vessel,  in  the  course  of  a  voyage,  to  defray  salvage,  creates  of 
itself  a  total  loss  of  the  vessel  for  the  vojrage ;  and  in  a  case  Uke  the  psesent,  tfaeM 
was  thereby  a  total  loss  of  the  voyage  also  as  to  the  outfits  insured."  Williams  n. 
Sudbik  Ins.  Go.  3  Sumner,  510.  See  Alexander  v.  Baltimore  Ins.  Go.  4  Granch,  370; 
Per  Branson,  J.,  in  Pezant «.  National  Ins.  Go.  15  WendeU,  457. 

'  A  vessel  was  seised  in  a  foreign  port  by  the  oustom-house  oAoeffS,  for  an  alleged 
'^mikation  of  the  revenue  laws,  and»  upon  trial,  the  oourC  aiKruMd  that  there  was  no 
justifiable  ground  for  the  seinue,  and  the  vessel  was  restored.  But^lrom  long  exf^ 
sue  in  oonsequenee  of  these  prooeedings,  it  was  founds  that  she  oould  not  perfoca 
her  voyage  home  without  great  repairs,  amounting  to  more  than  her  value.  She  was 
accordingly  abandoned  to  the  underwriters,  and  in  an  action  against  them  the  assured 
recovered  for  a  total  loss.  Magoun  v.  N.  Eng.  Marine  Ins.  Co.  1  Story  G.  C.  IS7, 
See  also  Levering  e.  Mercantile  Marine  Ins  Go.  12  Pick.  348. 
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The  following  cases  have  established  and  illustrate  this  Conttmctive 

.    1  total  I088  on 

prineiple: —  ship -in 


A  ship,  insured  from  Liverpool  for  a  bartering  voyage  n^teUmn^ 
to  the   African   coast,  in   the  course  of  her  passage  out  ^rUonatsea, 
was  captured  by  the  French,  who,  after  taking  out  her  — 

captain  and  most  of  her  crew,  and  plundering  her  guns,  being  captured 

^  r       'a  •  •  J  •  *  L  ■"<*  plundered 

Stores,  furniture,  provisions,  and  register,  gave  her  up  m  of  her  stores. 
that  state  to  the  master  of  a  Portuguese  prize,  which  they  ^'^eiX 
had  previously  taken,  and,  at  the  same  time,  put  on  board  |jj"ihw*^mif 
of  her  again  the  English  captain  and  part  of  the  original  in  a  dismanUed 
crew.     The  ship  being  left  at  sea  thus  manned  and  very  theeVeVofa 
badly  provisioned,  the  Portuguese  captain  bore  up  for  Fayal,  appeal:  hefd 
(Western  Island,)  and,  on  arriving  there,  claimed  the  ship,  {^^1*0^0^^^ 
and  what  remained  of  the  cargo,  as  a  gift  from  the  French  ship  did  not 
captors :  the  English  captain  resisted  this  claim :  the  prize  of  the  assured, 
eourt  of  Fayal  decided  in  his  favor,  subject  to  an  appeal,  due^noticeo?'' 
pending  which,  by  selling  what  remained  of  the  cargo,  and  J^^JJ^ver^ 
depositing  the  proceeds  to  abide  the  event  of  the  appeal,  he  » toui  loss. 
obtained  the  release  of  the  ship,  and  arrived  with  her  at  der8on,4M.  i 
Liverpool  before  action  brought :   the  state  of  the  ship,  as 
she  lay  in  port  at  Liverpool,  was  as  follows :  she  was  still  in 
an  entirely  dismai^d  condition,  but  was  worth  ,to  be  sold  as 
she  lay  1900/.  (her  value  in  the  policy  was  8000/.)  ;    the 
expenses  of  bringing  her  from  Fayal  had  been  221/.,  the 
sum  left  there  to  abide  the  event  of  the  appeal  was  427/. ; 
ike  c^ppeal  was  still  pending^  andj  in  the  event  of  its  being' 
decided  againsi  the  assured^  he  would  have  lost  his  deposU  and 
*been  condemned,  besides^  in  damages  to  a  much  larger^  and      *  1073 
indefinite  amount.    Under  these  circumstances  the  assured^ 
who  had  given  notice  of  abandonment,  on  first  hearing  of  the 
capture  and  before  the  ship's  liberation,  insisted  on  his  right 
to  recover,  in  respect  of  such  notice,  as  for  a  total  loss ;  and 
the  Court  of  King's  Bench  gave  judgment  in  his  favor.  (/) 

The  main  ground  on  which  Lord  EUenborough  rests  his  Onmnd  of  je- 
decision  is  this :  "  The  mere  restUvOm  of  the  hull  of  the  ^^*^  ^  ^ 
shipy  if  the  assured  may  eventually  have  to  pay  more  for  it 
than  il  is  worthy  is  not  a  circumstance  by  which  the  totality 
of  the  loss  is  reducible  to  an  average  one.*^  (g)    '^  If  no  aban- 

(/)  Mlver  9.  Henderaon,  4  Manle  &    ooofse  of  his  judgment,  referred  to  other 

8el.  S7(L  oontiderationi,  which,  m  pointed  oat  by 

(ff)  Loid  JSDenboroagh,  indeed,  in  the    the  very  able  annotator  in  Dans.  9l  LL 


lOVB  oomsxftTOnvB  xoiaii  lobs  on  odp?*- 

CoBitnictive  doQiBeDt  bad  been  already  made/'  his  lordship  asks,  "  do  not 
■Up— in  cant  Sufficient  circumstances  exist  in  this  case  to  justify  an  original 
m^^teizm^  abandonment  at  the  present  moment  ?  "  and  he  concludes^ 
^itioaatflea,  «i  jj  appears  to  us  that  there  existed  at  the  time  of  the 

abandonment,  at  the  time  of  action  brought,  and  that  there 

exist  at  the  present  moment,  circumstances  fully  sufficient  to 
entitle  the  plaintiff  to  recover  as  for  a  total  loss." 
A  ship,  after  be-  A  slave  ship  insured  from  Liverpool  to  the  coast  of  Afiricsa 
carried  off  by  and  thence  to  me  West  Indies  wa^,  m  the  course  of  her 
broughuoto  a  voyage,  mutinously  seized  and  run  away  with  by  her  crew, 
wi^^ber'^  but  subsequently  boarded  and  taken  possession  of  by  a  Briliah 
Btorea  are  aoid    man-of-war,  who  brought  her  into  Barbadoes;     The  govern- 

(by  strangers  to  '  "  ° 

the  assured)  to  mcut  agent  there,  in  the  absence  of  the  master^  and  wiikowU 
&ving  o^'  waiting' for  orders  from  EngUmd^  sold  the  whole  of  the  cargo 
f^^r  held  ^^^  stores  that  still  remained  on  board  the  ship,  in  order  to 
tot3T^"*^f  ^*'  pay  the  salvage,  leaving  nothing  but  the  huU  and  rigging. 
•hip.  The  House  of  Lords  held  that,  under  these  circumstances, 

Smith,  1  DoVs  the  assured  (who,  immediately  on  hearing  these  facts,  bad 
^  irv^A*      *given  notice  of  abandonment  and  sent  out  orders  to  sell  the 
ship)  was  entitled  to  recover  as  for  a  total  loss.  (A) 

Nothing  is  said  in  this  case  as  to  the  state  of  the  ship  ;  and 
the  decision  probably  proceeded  on  the  ground,  that  there  had 
been  no  restoration  of  the  ship  to  the  country  of  the  owners^ 
within  the  terms  of  Mr.  J.  Bay  ley's  judgment  in  the  follow- 
ing case. 
A  ship,  after  A  ship,  iusured  on  a  voyage  from  Belfast  to  her  port 

^e^ew  ud  ^  P^^^  ^  loading  in  British  America^  and  thenoe  back  to 
notiDe  of  aban-  her  port  of  discharee  in  the  United  Kingdom,  after  sailing  on 

donment  given  ^  ^  iir 

by  the  assured,  her  homcward  passage,  received  so  much  damage  from  tern* 
a  foreign  port,  pc^tuous  gales,  that  the  crew,  as  the  sole  chance  of  saving 
pa^  on  bot.  ^^^^^  lives,  abandoned  her,  and  went  on  board  of  another  ves* 
^"'LSS^  sel.  Immediately  on  receiving  intelligence  of  the  ship's  deser- 
/ivm  ths  a*-  tion  by  her  crew,  the  plaintiff  gave  notice  of  abandonment : 
Safher  being    the  day  after  the  crew  had  left  her,  the  ship  was  picked  up  at 

882,  show  that  his  loidsbip  had  not  quite  ment  he  dwelk  on  the  foct  that  ^  the  soy- 

**  purified  Jiis  mind  o^  the  geoeralities  "  age  was  completely  lostj''^  (see  4  Maule  & 

that  he  reprobates,  in  Falkner  v.  Ritchie.  Sel.  984, 589,)  —  circumstances  which,  he 

Thus,  in  stating  the  condition  of  the  ship  had  previously  admitted,  could  have  no* 

at  time  of  acu'on  brought,  he  says,  inter  thing  to  do  with  the  loss  of  the  ship. 

B^"  The  voyage  is  lost,  the  cargo  which  {h)  Brown  o.  Smith,  1  0ow*a  P.  C. 

was  to  be  otmeeyed  in  the  ship  is  whoOy  349.    Lord  £ldon  gave  judgment. 
gfme;  "  aod  ia  another  part  of  hkt  judg* 
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by  a  third  Tessel,  the  captain  of  which  put  some  men  on  ComMotive 
board  of  her,  and  ultimately  succeeded  in  bringing  her  into  siup— in  oaaw 
New  York,  where,  on  arrival,  she  was  taken  possession  of  by  ^e^S^^J^ 
the  BritUh  consul,  and  by  his  sanction,  but  u^ihoui  any  auihar-  ^T^""^ 
tfy  from  the  cusuredy  was  repaired  on  bottomry  by  the  agents  gnbaequenUy 
for  Lloyd's  in  that  city :  the  ship,  after  being  thus  repaired,  restored  to  imt 
was  brought  over  to  Liverpool,  where  she  arrived  before  before  s^tioa 
action  brought,  but  was  immediately  taken  possession  of  on  a^eS  with^ 
behalf  of  the  lenders  on  the  bottomry  bond,  whose  claims  ^^^^^Am' 
amounted  to  1200/.  and  was  liable  besides  to  an  additional  ^^  rmin, 

together  ex* 

charge  of  850/.  for  the  estimated  cost  of  repairing  further  dam-  ceedmjr  her 
age  received  by  her  in  the  Mersey  just  before  reaching  Liver-  ^Mnoi  redu^ 
pool :  the  joint  amount  of  these  two  sums  exceeded  the  value  JSTaveragS*^ 
in  the  policy.     Under  these  circumstances  the  court  held,  S?^*^^®Il**^- 
that  the  loss  which  had  once  been  total  by  the  desertion  of  Cr.  7»4. 
the  orew,  and  in  respect  of  which  the  assured  had  given  due 
notice  of  abandonment,  was  not  turned  into  a  partial  loss  by 
the  subsequent  events,  the  effects  of  which  could  be  of  no 
benefit  to  the  assured,  (i) 

*In  this  case  it  is  important  to  observe,  that  the  repairs  •  1075 
abroad  for  which  his  ship  was  bottomried  had  been  done  by 
Mnmgers  wUhout  the  authority  of  the  assured;  had  they 
been  done  by  bis  direction,  or  by  the  master  acting  as  his 
agent  at  the  foreign  port,  then  the  fact  of  the  ship's  arrival 
woald,  as  it  seems,  have  precluded  a  recovery  for  a  total  loss,  Renwrki  on 
though  the  amount  of  the  bottomry  bond  and  expenses  had 
together  exceeded  the  worth  of  the  ship  to  her  owners  as 
restored,  (j )  ^ 

\  381.  It  must,  however,  be  carefully  borne  in  mind,  that,  in  order,  how- 
in  order  to  give  the  assured  even  a  pri$nd  facie  right  to  right  of  aban^ 
abandon  in  respect  of  capture,  seizure,  desertion,  or  other  m^cTofcaih 
privation  of  property  or  possession,  whether  forcible  or  not,  Sirrtifw"Sro 
there  {nust  have  been,  at  some  one  period  of  time  during  the  the  owner  most, 

period  during 
(t)  HoldiWDith  9.  Wiw,  7  B.  &  Cr.       (j)  Se^  the  judgment  of  the  Coortof  the  riak,  have 
794.    S.  C.  1  M.  &  Ryl.  673 ;  and  see  the    Exchequer  Chamber  in  Chapmao  v.  Ben.  {^  ^'^^^ 
reiiuuk%  ou  thif  case,  of  Lord  Tenterden    son,  oveiTuling  that  of  the  Common  Pleas  xLe  posMwaioo, 
«•  B.4Cr.  4ie,aiidof  TindiJ  C.J.  in    in  Benson  9.  Chapman,  6  M.  &  Or. 790.  andcoatraiof 
SlLdcOr.SU.  See  these  esses  considered  beieafter.         theship. 

I       ■  ■■        »  ■       ^»     ..I,!  .  ■■.■■.■■■■■■■  ■       ■       ■!    I..         I  ■    .P         I        >       *■       ^.. 

>  See  LomiH^  •.  Heresatlle  Ins.  Co.  n  Pick.  SIS ;  jMM^  Ull^  1114 
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CoDfltnictive  risk,  a  total  loss  by  the  complete  and  actual  privatum  of  ike 
■iijp— in  cases  owfier^s  possession  or  control  aver  the  ship :  if  the  legal  pos* 
n^S^^^  session  of  the  ship  by  the  owner  have  never,  for  any  single 
teertionatflea,  point  of  lime,  been  pot  an  end  to  by  the  casualty  in  respect 
of  which  he  abandons,  he  has  no  vested  right  of  abandon- 
ment, and  can  never  recover  as  for  a  total  loss. 

The  following  case  is  an  illustration  of  this  principle :  — 
A  ship  deserted  The  ship  William^  belonging  to  Townshend  and  White,  of 
mwt^^the  New  York,  was  insured  on  their  behalf,  in  this  country,  for  a 
tofc«i*p22Sf'  v^y^ge  from  Hull  to  New  York :  in  the  course  of  this  voy- 
skm  of  by  sal-  gge  gbe  met  with  such  tempestuous  weather,  and,  in  conse- 
oMdiabringios:  qucucc,  became  so  leaky,  that  the  crew,  who  were  reduced 
in  the  own^'8    to  a  State  of  sheer  exhaustion  by  working  the  pumps,  deserted 

with^fie  know-  ^®'  *^  ®^**J  ^^  ^^®  ^"^Y  possiblc  meaus  of  saving  their  lives, 
Wgi MdMseni  and  ^erc  taken  on  board  the  brig  Hyder  Ali,  which  had  borne 
sheisunnec^s-  down  to  their  assistance  in  the  gale  :  at  the  same  time,  eight 
pav  The  salvage:  men  of  the  Hyder  Ali's  crew,  at  the  imminent  hazard  of  their 
^  which  tod  l*v^»  offered,  and  were  allowed  to  board  the  WiUiatfiy  in  the 
*^jJ|^2b!*^  hopes  of  ultimately  bringing  her  into  port,  and  thereby  en- 
sured, was  not  titling  themselves  to  salvage*  The  Hyder  Ali,  with  the  *crew 
such  sale.  of  the  William  on  board,  reached  New  York  in  safety,  upon 
Hefasoa,^^B.&  which  Townshcud  and  White,  who  resided  there,  imme* 
Aid.  513.  diately  sent  orders  to  their  agents  in  England  to  give  notice 

of  abandonment  to  the  underwriters,  which  was  given  ac- 
cordingly, but  not  accepted :  meanwhile,  only  two  days  after 
the  Hyder  Ali's  arrival  at  New  York,  the  WilUam  was 
brought,  by  the  eight  seamen  who  had  boarded  her,  into 
Newport,  Rhode  Island,  (a  harbor  about  two  hundred  miles 
off,)  and  there,  with  the  knowledge  of  Townshend  and  White, 
who  did  nothing  to  prevent  the  proceeding,  was  sold  to  pay 
the  salvage,  which  amounted  to  about  two-thirds  of  the  price 
she  sold  for :  the  court,  on  the  whole  of  the  above  circum- 
stances, held,  that  the  assured  could  not  insist  on  bis  notice 
221^  ^  of  abandonment,  and  recover  as  for  a  total  loss ;  for^  first, 
the  ship  had  never  effectually  been  lost  to  the  assured  at  all, 
his  right  of  possession  and  control  over  her  never  having,  in 
fact,  ceased ;  for  the  eight  seamen  who  boarded  her  as  salvors 
must  be  regarded  as  his  agents^  and  they  had  taken  possession 
of  her  directly  she  was  left  by  the  original  crew :  secondly, 
the  ship  was  restored  to  Townshend  and  White,  after  notice 
of  abandonment,  under  such  circumstances,  that  they  might 
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^ave  had  possession  of  her  again,  if  they  pleased,  and  might  Constructive 
reasonably  have  been  expected  to  take  it ;  and  they  could  not  ship— in  cases 
entitle  themselves  to  recover  as  for  a  total  loss,  by  permitting  ^^^S^^' 
the  salvors  to  have  recourse  to  a  sale,  which,  not  being  neces-  ^rtionaisea, 
sary,  was  not  justifiable,  (k)  ^  — 

§  382.  The  grounds  of  abandonment  hitherto  considered  Arrest,  deten- 
have  been  capture,  barratrous  seizure,  and  carrying  away  of  g^°is^^niid 
the  ship  by  the  crew  (/),  and  desertion  of  the  ship  at  sea  by  the  ^^l^^^ 
crew  J  as  the  necessary  and  sole  means  of  saving  their  lives  (m) :  ^^^^v  ^^^^ 
m  all  these  cases  we  have  seen  that  the  assured  has  a  vested  tain  duration. 
right  to  give  notice  of  abandonment  on  first  hearing  of  the 
^casualty,  supposing  the  privation  of  his  possession  or  control*      *  1077 
over  the  ship  to  have  been  once  total ;  but  that  his  right  to 
recovery  as  for  a  total  loss,  depends,  in  all  cases  alike,  upon 
the  state  of  the  ship  at  the  commencement  of  the  action.^ 
Sabject  to  the  same  limitations,  there  can  be  no  doubt  that 
arrest,  detention,  or  embargo  of  the  ship,  whether  by  a  hostile 
or  friendly  government,  gives  aprimAfacie  right  of  abandon- 
ment in  all  cases  where  there  is  an  apparent  probability  that 
the  owner's  loss  of  the  free  use  and  disposal  of  his  ship,  once 
total,  by  the  arrest  or  embargo,  may  be  of  long,  or,  at  all 
events,  of  very  uncertain  continuance,  (n)^ 

Thus,  where  the  ship  of  an  American  merchant,  resident,  Rotch  v.  Edie, 
at  time  of  action  brought,  in  this  country,  had  been  seized  and  ^' 

detained  by  the  French  government  in  their  port  q/*  loading, 
it  was  held,  that  under  a  policy,  at  and  from  such  port,  he 
might  recover  as  for  a  total  loss,  upon  due  notice  of  abandon- 
ment, more  especially  as  it  appeared  that  the  ships,  at  the 

w 

(k)  Thomeley  v,  Hefason,  2B,Sc  Aid.  («)  Admitted  by  Lord  Hdt  in  Oreen  t, 

5ia  Toung,  2  Ld.  Baym.  240,  and  by  Loid. 

(/)  Falkner  9.  Ritchie,  2  Maule  &  Sel.  Mansfield  in  Goas  v.  Withers,  2  Burr. 

9D0.     Brown  v.  Smith,  1  Oow's  P.  C.  696.    See  also  6  T.  Rep.  423^  and  3  Kent's 

349.  Comm.  (5th  ed.)  291.    <{  Odiin  9.  Penn- 

(m)  Thomeley  9.  Hebson,  2  B.  4t  Aid.  syiv.  Ins.  Co.  2  Wash.  C.  C.  312.    De- 

513.    Holdsw<)rth  v.  Wise,  7  B.  It  Cr.  lano  r.  Bedford  Ins.  Co.  10  Mass.  347. 

794.    IH.  &Byl.  073.  M'Bride  v.  Bftarine  Ins.  Co.  5  John.  299.  ^ 


1  See  Williams  9.  Suffolk  Ins.  Co.  3  Sumner,  510,  cited  posl,  1082. 

s  At  the  time  of  the  abambtwumt  in  the  United  Sutes,  anU,  093,  1057^  and  in 


>  See  ante,  1000,  and  GMBB  IB  Mte,  M0^  in  BOM^ 
•    VOL«  IL  29 
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CoiMiructive      time  of  action  brought,  were  still  detained,  and  had  then  been 

total  km  oa  r      .1  >^  n 

ship—  io  08066  SO  for  three  years.  Qo) 

SLrSC        Of  ^^"^'  'f  *»^«  ^^"^  ^  ^nly  niomenlary  in  its  duration, 
teertiooatsea,  [f  ji  creates  only  a  temporary  obstruction  of  the  voyage^ 

^— without  giving  rise  to  any  permanent  loss  of  control  over 

be  ooiv  of  very  the  shipj  it  canuot  give  any  right  to  abandon.     Thus,  where, 

it  is  no  grouoJ    on  the  occasiou  of  a  famine  at  Corfu,  some  Venetian  cruisers, 

forabandoii.      niecting  at  sea  a  Genoese  ship,  laden  with  corn,  carried  her 

into 'Corfu,  and,  after  taking  out  and  paying  for  the  corn,  let 

the  ship  go  free,  this  was  decided,  in  the  Rota  court  of  Genoa, 

to  give  no  ground  of  abandonment  to  the  assured  on  ship,  {p) 

80,  where  a-British  ship  was  detained  eleven  days  by  a  British 

man-of-war,  to  prevent  her  proceeding  to  a  port  where  an 

embargo  was  laid  on  all  British  vessels,  it  was  held  that  the 

assured  on  ship  could  not  abandon  on  this  ground,  (f ) 

1078  *  *In  France  the  assured  is  allowed  to  give  notice  of  aban- 

uiode?^8  u«    donment  immediately  after  capture  ;  but,  in  case  of  detention 

required.  ^^y  ^ate^l  OX  embargo,  he  is  obliged  to  wait  before  doing  so 

for  different  periods  fixed  by  the  387th  article  of  the  Code  de 

Uw?  ^°^^     Commerce :  (r)  "  Other  laws,"  says  Mr.  Benecke,  "  make  no 

distinction  between  capture  and  detention.     Those  of  Prossia 

admit  the  abandonment  when  the  liberation  is  uncertain  or 

tedious.     In  Genoa  and  Leghorn  the  assured  may  abandon 

when  ship  has  been  detained  for  three  days.    In  Hamburg 

the  assured  cannot  claim  a  total  loss,  until  the  ship  or  goods 

have  been  definitely  condemned  or  irretrievably  lost."  («) 

iri!^ia"'^       In  this  country  no  precise  period  is  fixed  ;  but  immediaidn 

t^i^&c.  confer  on  hearing  that  his  ship  is  detained  by  an  embargo,  the 

right  to  ffive      assuTcd  may  give  notice  of  abandonment,  subject,  of  course, 

oTabao-    ^  |^  ^|  ^^^^^  m^^  cascs,  to  have  his  right  to  recover  for  a 

total  loss  defeated,  by  the  restoration  of  the  ship  before  action 
brought,  (t)  ^ 

§383.  In  some  of  these  cases  of  capture,  seizure,  and 

(o)  Botch  9,  Edie,  6  T.  Rep.  413.  (q)  Foater  e.  Christie,  11  Eaat,  205. 

(p)  Hoocua,  No.  90,  ohed  by  Emeri*  (r)  See  Code  de  Comm.  ait.  387. 

goo,  obap.  xii.  aeot.  30,  vol.  i.  p.  927,  ed.  (•)  Beneck^  Pr.  of  Ijidein.  340. 

1827  i  and  see  Boolay-Paty  *8  oommentary  {t)  See  6  T.  R.  425. 
▼d  ii.  p.  219. 


Before  abamdomum  in  the  quitad  Bmm.    jMie,998^1097,aiidiiinoiM. 


notice  of  abao- 
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arrest,  a  question  has  been  raised  as  to  the  effect  of  a  repur-  Constmctive 

chase  of  the  ship  by  the  masteri  upon  the  right  of  the  ihip— incMM 

assured  to  recover  as  for  a  total  loss.    And  the  doctrine  here  res^MinHe,*^ 

appears  to  be,  that  where  the  property  in  the  ship  has  never  deaerUoaautt, 

been  devested  out  of  the  owners  by  lawful  condemnation,  and  ■-■,_^  ^ 

^  .         £flect  of  re- 

the  ship,  after  being  legally  repurchased  by  the  master,  acting  purchase  of  ship 
bond  fide  and  justifiably  for  their  benefit,  is  brought  back  to  aLrcaptuiT 
this  country  under  such  circumstances,  that  the  owners  may,  ^^J^^^ 
if  they  please,  take  possession  of  her,  on  payment  of  the 
amount  of  repurchase  money,  and  of  any  sums  that  may  have 
been  expended  abroad  in  repairing  her,  they  cannot,  by  re- 
fusing to  do  so,  entitle  themselves  to  recover  as  for  a  total 
loss ;  at  all  events,  in  cases  where  they  have  given  no  notice 
of  abandonment,  nor  even,  as  it  should  seem,  where  they 

^*"  ♦  1079 

Thus,  where  a  ship,  after  condemnation  by  a  French  con*  ship  is  bought 

sul  in  a  neutral  port,  (which,  being  illegal,  effects  no  change  ter*'oi?2jSISii 
•on  the  property,  was  lawfully  repurchased  by  the  master  on  of  own^,  after 
account  of  the  owners,  and,  after  being  repaired  abroad,  demnation,  aod 
brought  back  by  him  to  this  country,  before  the  commence-  country  before 
ment  of  the  action  :  Lord  Kenyon  held,  that  the  plaintiff,  who  J^w  Sai~i5?^^' 
refused  to  pay  the  amount  of  the  repurchase  money  and  the  Jf ^^  ^°^ 
cost  of  the  repairs  abroad,  could  not  thereby  entitle  himself  Schooibred, 
to  recover  a  total  loss,  at  all  events,  as  he  had  given  no  notice  Same  decisioa 
of  abandonment,  but  that  he  had  only  a  right  to  recover  an  after'uM  iS» 
average  loss,  to  the  amount  of  the  sum  spent  in  the  repairs  [JSUSlt^t 
and  repurchase  (u) :   the  satne  decision  was  given  in  a  case  subject  to  a  hot- 
where  the  master,  acting  for  the  benefit  of  his  owiers,  had  repairs  done  by 
repurchased,  and  repaired  on  bottomry,  a  ship  which  had  oidenTaSoad. 
been  seized  in  Pillau  (her  port  of  discharge)  by  the  Prussian  2er*6T\iumr 
government,  under  the  Berlin  decree,  and  there  put  up  to  ^  ^^^^ 
sale  at  public  auction :   the  master  in  this  case,  after  repair- 
ing, had  navigated  the  ship  safely  home,  where  the  owners 
might  have  had  her  on  paying  the  amount  of  the  bottomry 
bond,  but  they,  declining  to  interfere,  allowed  her  to  be  sold 
to  satisfy  the  bond,  and  then,  without  having  given  notice  of 
abandonment,  claimed  a  total  loss :  the  court,  however,  said, 
that,  as  in  this  case  there  had  been  an  unlicensed  seizure,  and 
the  master  had  purchased  the  vessel  of  those  who  had  no 

(m)  M'llMlers  t.  Sohoolbfed,  1  Eq>.  836. 
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CoutructiTe  right  to  Condemn  her^  the  assured  were  entitled  to  take  pos- 
•h^-^  cues  session  of  her,  on  paying  the  expanses  incurred  in  the  re* 
nLrSizure"'  pu'chase  and  repairs,  and  that  those  expenses  accordingly 
dMertioaaiiea,  were  all  they  were  entitled  to  recover  from  the  underwri- 

ters.  (») 

j>octrine  in  the  Several  cases  have  been  decided  in  the  United  States  as 
as  to  the  effect  to  the  effect  of  such  repurchase  on  the  rights  of  the  parties, 
by'ite^matft^.  where  notice  of  abandonment  has  been  given  before  the  sale 
in  fact  took  place  :  the  result  of  those  authorities  appears  to 
be,  that  the  roaster  in  repurchasing  is  to  be  regarded  as  the 
agent  of  the  owners,  before  notice  of  abandonment,  and  then, 
after  it,  as  the  agent  of  the  underwriters,  (w)  ^ 

*  1080  Art.  2,  Cases  of  Innavigabilit^  by  Sea  Perils,  where  Repair 
is  impracticable^  or  the  Cost  thereof  would  exceed  the  re* 
paired  Value,  —  Right  of  Master  to  seU  the  Skip. 

Caaesof  innavi-  §  384.  Where  the  ship  is  totally  wrecked  in  the  course  of 
Spair  w  im-  ^^  the  voyagc,  —  t.  €.  Completely  broken  up  by  the  perils  insured 

practicable,  or 

more*lh^the         ^'^  Wilaon  v.  Fonter,  6  Taunt.  25.    1       (w)  See  these  caaes  collected,  2  Phillipa 

repaired  value,    Blarah.  Rep.  425.  on  Ins.  439  -  419;  and  see  pott, 

—  right  of  mas>   ,..____^_^___^__^__^,^____^________^_____^_^^ 

ter  to  sell. 

>  "  Upon  a  ralid  abandonment,*'  saya  Mr.  Chancellor  Kent,  **  the  master  becomes 
the  agent  of  the  inaurer,  and  the  insured  iB  not  bound  by  bis  subsequent  acts  unless 
he  adopts  them.  The  owner  or  insured,  equally  with  the  master,  becomes  the  agent 
of  the  insurer  on  abandonment,  and  he  cannot  purchase  in  the  property  on  his  own 
account,  without  the  consent  of  his  principals ;  and  if  he  does,  it  revokes  the 
abandonment,  and  turns  the  total  into  a  partial  loss.  Robertson  v.  Western  M.  &  F. 
Ins.  Co.  19  Louis.  R.  227.  In  cases  of  capture  he  is  bound,  if  a  neutral,  to  remain 
and  assert  bis  claim  until  condemnation,  or  the  recovery  be  hopeless.  Marshall  p. 
Union  Ins.  Co.  2  Wash.  C.  C.  452.  The  duty  of  the  mariners  is  the  same.  The 
Saratoga,  2  Gallison,  164 ;  Brown  v.  Lull,  2  Sumner,  443.  The  wages  of  the  master, 
and  those  of  the  rrew,  are  a  charge  on  the  owner,  and  ultimately,  in  case  of  recovery, 
to  be  borne  as  a  general  average  by  all  parties  in  interest ;  and  if  the  abaDdonraeni 
be  accepted,  the  underwriter  becomes  owner  for  the  voyage,  and  in  that  character 
liable  for  the  t<earaan's  wages,  and  entitled  to  the  freight  subsequently  earned.  Hani> 
mond  V.  Essex  Fire  &  Mar.  Ins.  Co.  4  Mason,  196.  If  the  master  purchases  in  the 
vessel,  or  ransoms  her,  the  insurer  will  be  entitled  to  the  benefit  of  the  purchase  or 
composition ;  and,  on  the  other  hand,  if  the  insured  affirms  the  purchase  of  the  mtf&ter, 
it  will  be,  at  the  option  of  the  insurer,  a  waiverof  the  abandonment.  The  insurer  can 
accept  of  the  repurcliase  of  the  master,  as  his  constructive  agent,  and  affirm  the  act, 
or  he  may  leave  it  to  fall  upon  the  master."  3  Kent,  (5th  ed.)  331,  332 ;  Saidler  v. 
Church,  cited  in  2  Caines,  R.  286 ;  United  Ins.  Co.  v.  Robinson,  2  Catnes,  R.  280 ; 
Jumel  V.  Marine  Ins.  Co.  7  Jolm.  412 ;  Willard  v.  Dorr,  3  Mason,  161 ;  Dederer  v, 
Dekware  Ins.  Co.  2  Wash.  C.  C.  61 ;  Bryant  v.  Commonwealth  Ins.  Co.  6  Pick. 
131 ;  Center  v.  Amer.  Ins.  Co.  7  Cowen,  564 ;  Columbian  Ins.  Co.  v.  Ashby, 
4  Petere,  (S.  C.)  139 ;  Gardere  9.  Col.  Ins.  Co.  7  John.  514 ;  Clarkson  v  Phoenix  Ins. 
Co.  9  John.  1 ;  Miller  o.  Da  Peyster,  2  Caines,  301 ;  Smith  v.  Touro,  14  Mass.  112.   . 
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against,  so  that  her  hull  is  dismembered,  and  her  planks  and  Cases  of  innavi- 
timbers  scattered  on  the  sea,  —  this,  as  we  have  already  seen,  ^pai'r  u  im- 
gives  the  assured  a  right  to  recover  as  for  a  total  loss,  with-  JJiJukuStt  ** 
out  notice  of  abandonment,  and,  dforiioriy  would  entitle  him  JJJ^*^,^*^^^ 
so  to  recover  where  notice  of  abandonment  has  actually  been  —right  of  mas- 
given  :  ihe  case  is  the  same  where,  although  the  ship's  tim-  — ^ — 7 

bers  hold  together,  so  that  she  retains  the  shape  of  her  hull,  is  J^ked  ia  ^ 

she  is  yet  so  shattered  as  to  be  reduced  to  a  mere  mass  of  Sl^SftoV*" 

materials,  or  "  congeries  of  planks,^  so  that  she  would  require  "J*™  ^^^^^ 

reconstrucHoti  rather  than  repair,  to  make  her  a  sea-going  loss  is  total 

.  .  .       /   V  00   without  Qotioe 

snip  agam.  (X)  of  abandon- 

There  are  however  intermediate  cases :    a  ship  may  be  ™**** 
stranded  or  driven  ashore  without  this  extreme  amount  of  ^^®'®^'^' 
absolute  disability  being  at  once  produced,  and  yet  under  without  this  ex- 
circumstances  which  make  the  chances   of  her  being  ulti-  oTT^iuto'dis. 
mately  extricated  from  the  peril,  at  all,  exceedingly  precari-  Si^^KcwasIro^ 
ous ;  or  the  probable  expense  of  so  extricating  and  repairing  ^^^^v  ^^ 
hit  as  to  be  able  to  keep  the  sea,  as  a  ship,  greater  than 
would  be  justified  by  her  estimated  value  when  repaired. 

Considerable  difficulty  has  been  experienced  in  discover- 
ing a  practical  test  by  which  to  ascertain  when  the  assured 
CD  ship  in  such  cases  shall  be  entitled  to  recover  as  for  a 
constructive  total  loss.  The  point,  however,  in  our  own  law 
may  now  be  considered  as  fixed  with  tolerable  certainty  by 
a  long  course  of  judicial  decisions,  of  which  the  result  may  be 
expressed  in  the  two  following  propositions. 

First;  if,  by  the  perils  of  the  seas,  the  ship  be  so  damaged  Principles  of 

**i_«tii»  J-  r  I  constructiva 

*&8  to  be  mcapable  of  proceedmg  on  her  voyage,  or  keeping  toui  loss  in 
the  sea  without  repairs,  at  a  place  where  such  repairs  cannot  *"*^i^^^ 
be  prociured,  —  either  from  want  of  materials,  or  from  the 
master's  total  inability,  after  using  his  best  exertions,  to 
obtain  either  money  or  credit  for  the  purpose  of  raising  funds 
to  repair  —  that  is  a  case  of  constructive  total  loss  on  ship.^ 

{x)  Cambridge  9.  Andertoo,  2  B.  &  Cr.  The  law  is  the  same  in  France.  Boulay- 
601.  4  Dowl.  ft  Ryi.  203.  Allen  v.  Sn-  Paty,  Cours  de  Croit  Comm.  Mar.  torn, 
gme,  8  B.  dc  Cr.  561.    3  M.  4  Byl.  9.    iv.  p.  231,  ad.  1S34. 


>  Pede  «.  Merchants Ina.  Co.  3  Masoa,27;  4Cranch,45;  Bradlie  v.  Maryland 
Ibs.  Co.  12  Peters,  (S.  C.)  400 ;  Wood  a.  Liacoln  and  Kennebec  Ins.  Co.  S  Mass. 
470 ;  Patrick  v.  Com.  Ins.  Co.  11  John.  13 ;  King  a.  Middleiown  Ins^  Co.  1  Cowi. 
184;  Chaich  a.  Marine  InSw  Co.  1  Mason,  341 ;  SewaU  a.  U.  &  Ins.  Co.  11  Pick. 
00;  Abbott  a.  Broome,  1  Cainea,  202. 
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GaiMoftDiiaTi-      Secondly;  the  case  is  the  same  when  the  ship,  by  the  like 
I^MA  im.      perils,  is  driven  ashore,  or  otherwise  placed  in  a  position  of 
PJJ2d«»i  ^    imminent  hazard,^  and,  by  reason  of  the  casually,  reduced  to 
more  thao  the    gy^jj,  ^  g^j^jg  ^f  innavigabilily,  that  a  prudent  owner,  if  unin- 
bright  of  mas-  sarcd  and  on  the  spot,  would,  in  the  exercise  of  the  best  and 
'- —    soundest  judgment  that  could  be  formed  under  the  circum- 
stances, rather  sell  her,  as  she  lay,  than  attempt  to  repair  her, 
either  because  there  is  no  reasonable  probability  of  her  ever 
being  delivered  from  the  peril  at  all,  or  because  the  expense 
of  repairing  her,  so  as  to  be  capable  of  keeping  the  sea  as  a 
ship  again,  would  exceed  her  value  when  repaired.^ 
In  guch  cafies         jj  yf\[\  (je  observed,  that  in  these  cases  of  extreme  emer- 

tiic  law  auto 

vests  iD  the        gcncy  and  urgent  necessity,  when  the  conduct  of  the  adven- 

to  adUhe'^bip^  turc  to  a  safc  termination,  as  to  the  ship,  becomes  hopeless, 

and  no  prospect  remains  of  bringing  her  home,  the  law  has 

vested  a  power  in  the  master  to  do  the  best  for  all  concerned, 

and,  consequently,  to  sell  or  otherwise  dispose  of  her  for  their 

benefit.^  * 

Hence,  the  Accordingly,  we  shall  find  that  in  many  —  in  fact,  in  most 

er^e^oiTim  '  —  of  the  cascs  whcrc  the  question  has  arisen  as  to  the  right  of 

ihJeiy*iourby^  ^^^  assurcd  on  ship,  in  respect  of  such  casualties,  to  recover 

reason  of  !«ea.    ^g  for  a  total  loss,  the  master  has,  in  fact,  exercised  this  power 

damage,  often  ,  .  . 

turns  on  the       by  Selling  the  ship  abroad,  and  the  assured  has  given  notice 
the°Mirby\be    of  abandonment  on  first  receiving  intimation,  at  one  and  the 
^dTunder^the  '*'™®  time,  of  the  casualty  and  the  sale.     In  such  cases  the 
ciroumstanoes.    question,  whether  the  circumstances  amounted  to  a  construct- 
ive total  loss  on  ship,  has  very  generally  been  made  to  turn 
on  the  point,  whether  the  sale  by  the  master  was  or  was  not 
justified  by  the  urgent  necessity  of  the  case,  it  being  clear 
law,  that,  wherever  the  circumstances  are  such  as  to  justify  the 
1082  *      master  in  selling,  they  amount  to  a  constructive  *total  loss,  in 
respect  of  which  the  assured,  on  giving  notice  of  abandon- 
ment, may  recover  from  the  underwriters  the  wh(^  amount 
of  the  insurance,  (y)  ^ 

(y)   See  this  doctrine  stated  by  Lord  says  Lord  Mansfield,  "it  was  right  for  tlie 

Manafield,  Milles  r.  Fletcher.  1  Dougl.  captain  to  have  done,  ii  it  was  his  own 

232,  and  by  Mr.  J.  BuUerin  Plantamour  ship  and  caigo,  the  underwriters  must 

«.  Staples,  1  T.  R.  611.    *<  Whatever,"  answer  the  oontiequenoes  of.'* 


>  The  assured  cannot  abandon  on  tke  ground  of  imminent  danger  of  a  total  k 
Hall  9.  Frenidia  Ins.  Co.  9  Pick.  466. 
•  Pott,  1066. 

s  Ante^  183,  et  seq.  and  notes. 
«  Wbere  a  mIs  of  a  vessel,  in  the  ooone  of  a  voyage,  is  rendered  neoeHuyi^ 
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It  must,  however,  in  all  these  cases,  be  most  carefully  Cases  of  inoavi. 
borne  in  mind,  that  the  sole  point  to  be  attended  to  in  ascer-  repair  is  im-  "^ 
taining  whether  the  circumstances  are  such  as  to  entitle  the  ^Cid^t  ^ 
assured  to  abandon  and  recover  as  for  a  total  loss,  is  not  the  more  than  the 

'  repajred  valuo, 

merefctd  of  a  sale  by  the  mastery  but  the  stale  to  which  the  ship  —right  of  mas- 

was  reduced  by  the  perils  insured  against^  which  justified  that  — ; — '- 

sale  on  the  ground  of  necessity.  The  mere  fact  of  sale  itself,  caUTthat  *^ 
irrespective  of  the  state  of  the  ship,  which  made  it  necessary,  right  to^'bandoS 
can  give  the  assured  no  right  to  abandon  :  "  there  is  no  such  j?  °°4**®.™^ 
head  of  insurance  law  as  loss  by  sale."  (z)  ^  the  master,  but 

The  assured,  in  fact,  abandons,  as  it  is  well  expressed  by  ^Ixl^T^ 
Mr.  Phillips,  "  not  became  the  sale  has  given  the  Hght,  but  be-  ^^i  ItoiSi?" 
cause  the  events  which  induced  the  sale  had  occasioned  a  total 
loss."  (a) » 

Accordingly,  as  we  shall  presently  see,  although  no  sale  There  is eqaaiiy 
has  intervened  before  notice  of  the  loss,  but  either  the  assured  total  loss  where 

■  •         ii»u       :  J         A         iir»  ••        'aii*  c  there  has  been 

himself  has  given  orders  to  sell  after  receivmg  intelligence  of  no  sale  before 
the  casualty  and  giving  notice  of  abandonment  (6),  or  the  ship  a^S^t***" 
has  remained  unsold  at  the  time  of  action  brought  (c),  the  loss 
is  equally  total  in  construction  of  law,  if  the  cost  of  repairing 
the  ship,  so  as  to  be  fit  for  navigating  the  s^  again,  will  ex- 
ceed her  value  when  repaired. 

Bearing  these  principles  in  mind,  we  will  proceed  to  con- 
sider the  cases  in  which  the  question  has  been  raised  as  to 
the  right  of  the  assured  to  abandon  and  recover  as  for  a  total 
loss  in  respect  of  the  innavigability  of  the  ship,  whether  sold 
by  the  master  abroad  before  notice  of  loss,  or  remaining  un- 
sold at  time  of  abandonment,  or  at  time  of  action  brought. 

*1083 
*^  385.  Firstf  then,  the  assured  on  ship  may  give  notice  of  if  a  ship,  after 

abandonment,  and  recover  as  for  a  total  loss,  whenever  his  Se'so  dama^ 

that  she  canaot 
{z)  Per  Bayley,  J.  1  Mood.  &  Rob.        (c)  Young  p.  Taring,  3  Man.  &  Gr.   ^  JJ^™^Jh? 
117.  593.    2  Scott,  N.  R.  752.  *  Mannig  «.   wa  again,  fiom 

(«)  2  Phillips  on  Ins.  296.  Irving,  1  C.  B.  108.    2  C.  B.  784.    S.  C.  «m»X  of  maU- 

(6)  Allen  v.  Sngrue,  8  B.  ft  Cr.  56L    Dom.  Proe.  July  26, 1847.  ?^^'  ^r^.^^ 

3M  A:Rvl  Q  tmpouMity 

4  M.  «  Jtyi.  ¥.  ofyrocunng 

moruf  or  endU 

• at  the  place  of 

the  casualty,— 
to  defray  salvage,  tliis  of  itself  is  held  to  create  a  total  loes  of  the  vessel  for  the  voy-  ^^^  ^.^  coin- 
age.   Williams  a.  Sufiblk  Ins.  Co.  3  Suniner,  510,  cited  anU,  1071,  in  note.  toss^^^p  ^ 

>  See  auM,  1010, 1011,  and  note.  ^' 

>  See  American  Ina.  Co.  v.  Center,  4  WendeU,  45 ;   Amerinn  Ins.  Co.  o.  Ogden, 
15  Wendell,  532. 
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Gwesof  innavi.  ship  has,  by  the  perils  insured  against,  been  reduced  to  such 
repair  is  im-  "^  a  State  that  sbe  cannot  keep  the  sea  without  repairs,  and  yet 
woutd^t  ^  cannot  be  so  repaired  where  she  lies,  either  from  want  of 
reui^i«dhra\ae  '^*^^®''^^1®  ^^^  conveniences  for  repair,  or  from  the  total 
— Hghtof  mas-  inability  of  the  master  to  procure  either  money  or  credit  for 

the  purpose  of  repairing.^ 

Valin  says,  that  the  assured  on  ship  has  a  clear  right  to 
abandon,  if,  in  the  place  where  the  ship  goes  ashore,  or  in  ite 
neighborhood,  there  are  neither  materials  nor  workmen  for 
the  repairs :  the  same  right,  he  says,  also  attaches  where, 
though  materials  and  workmen  can  be  found,  yet  the  master 
has  no  means  of  raising  funds  to  pay  for  the  repairs,  (d) 

"  If  the  master,"  says  Chief  Justice  Tindal,  "  has  no  means 

of  getting  the  repairs  done  in  the  place  where  the  injury 

occurs,  or  if,  being  in  a  place  where  they  might  be  done,  he 

has  no  money  in  his  possession,  and  is  not  able  to  raise  any, 

then  he  is  justified  in  selling,  as  the  best  thing  that  can  be 

done ;  (e)  ^  and  the  loss  on  the  ship  will  in  all  such  cases  be 

constructively  total. 

Ti>eMptainof       ji  jg  upon  the  above  principles  that  the  following  case 

ship,  drivea      appears  to  have  bdbn  decided :  —  A  ship,  insured  from  London 

ta  in  a  disaUed  to  the  East  Indies  and  back,  at  the  outset  of  her  homeward 

paUe  ^  keef^'  voyage  was  so  damaged,  by  the  perils  of  the  seas,  that  the 

"%wat  «tteii-    ^P^^^"*  ^^  forced  to  put  back  to  Calcutta  for  repairs :  on 

aiverepaire,       arriving  there  several  surveys  were  had,  all  of  which,  except 

■ellB  her  there,  ^  .jj  .  .,  ii.n'-i 

because  he  can-  one,  Were  attended,  at  the  captam's  request,  by  the  omcial 
j^t^^j^i^^  surveyor  appointed  by  Lloyd's  agents :  by  these  surveys  it 
^ttos!^  appeared  that  the  ship  was  greatly  shattered,  and  that 
sale  held  jusiifi-  to  repair  her  would  cost  5000/.    (she  was  valued  in  the 

able,  and  loss 

ccMwtructiveiy  policy  at  8000/. : )  the  agents  for  Lloyd's,  who  had  refused 

Bead  v  Bon-  *^^  accept  from  the  captain  a  notice  of  abandonment,  equally 

ham,  3  B.  &  declined  to  authorize  the  ship's  being  repaired :  under  these 

1084  *  circumstances  the  captain,  having  in  vain  sought  for  advice 

{d)  Valin,  Comment,  snr  rOrdonnanoe       (•)  Per  Tindal,  G.  J.  4  C.  &  P.  283^ 
de  la  Marine,  vol.  ii.  pp.  345-347,  ed.    See  also  the  remarks  of  Lord  StoweUin 
1828.    Pothier,  No.  120,  pp.  181  -  la^  ed.    the  Fanny  and  Elmira,  1  fidw.  117. 
par  ELstraDgin,  1810.    Boalay-Paty,  Cours 
de  Droit  Mar.  torn.  iv.  p.  278^  ed.  1831 


1  See  the  eases  cited  in  note  to  ante^  p.  1081. 
*  AnUt  189  to  190^  and  in  notes. 


HiNAYIQABILrrT,  —  KBPAIBS.  —  RiqHT  OP  MASTER  TO  BELL.  1089 

from  three  of  the  most  respectable  houses  in  Calcutta,  and  CawsofiDnavi. 
have  failed  in  procuring  the  advance  of  any  money  ^on  the  repair  wim-^^ 
hypothecation  of  the  ship  (though  he  was  offered  it  on  the  ?JSuid^^*' " 
terms  of  also  hypothecating  the  cargo,)  sold  the  ship  in  re^^,^*°j£V 
Calcutta  for  1200/. :    at  the  trial  he  swore  that  he  had  no  —  right  of  ma«- 

money  to  go  on  with  the  repairs ;  that  if  the  ship  had  been  '- 

his  own  he  should  have  pursued  the  same  course ;  and  that  to 

have  repaired  her 'in  the  shattered  state  she  then  was  would 

have  been  an  ad  of  madness.    Upon  this  evidence  the  jury 

found  that  there  was  a  justifiable  cause  for  selling  the  ship ; 

and  the  plaintiff  who  had  given  a  notice  of  abandonment, 

which  the  court  afterwards  held  sufficient,  had  a  verdict 

for  a  total  loss.     On  motion  for  a  new  trial,  the  majority  of 

the  court  (Dallas,  C.  J.,  Park,  J.,  and  Burrougb,  J.)  refused 

the  rule  ;  Mr.  J.  Park  saying,  the  verdict  was  clearly  right, 

^*  for  a  case  of  stronger  necessity  to  justify  the  sale  of  a  ship 

has  seldom  been  made  out.     The  captain  could  mot  procure 

money  for  repairs,  and  it  was  not  to  be  expected  he  should  let 

ike  ship  rot.^^     Mr.  J.  Richardson  dissented  from  the  rest  of  w^^^rS,?'., 

the  court,  on  the  ground  that  the  facts  did  not  disclose  any  soo'. 

justifying  necessity  for  a  sale.     "  There  was,  it  is  true,"  said 

the  learned  judge,   *^  some  difficulty  as  to  raising  money, 

Calcutta  being  an  expensive,  though  a  good  place  for  repairs, 

and  the  captain  attempted,  without  success,  to  borrow  on 

hypothecation  of  the  ship,  but  he  never  offered  to  hypothecate 

the  cargo  as  he  might  have  done.    It  appears  a  strong  thing 

to  say  that  he  would  have  sold  for  1200/  if  he  had  been 

uninsured.'^'*  (/)  There  certainly  seems  great  weight  in  these  Remarks  on 

remarks  of  the  learned  judge,  as  applied  to  the  circumstances       ^"^* 

of  the  particular  case,  the  value  of  which,  as  an  authority, 

rather  depends  on  the  principle  it  recognizes,  than  on  the 

application  of  that  principle  to  facts. 

*But  the  mere  fact  that  the  expense  of  repairs  and  the  rate      *1085 
of  bottomry  interest  is  extravagantly  high  at  the  place  where  The  mere  fact 
the  ship  is  driven  ashore,  will  not  give  the  master  a  right  to  of  repairs  and 
sell,  nor  the  assured,  on  abandonment,  to  recover  as  for  a  Ij^tereat  ia^<^^ 
total  loss :   in  such  cases  an  abandonment  and  sale  can  only  }|]lh^ff%*^ 
be  justified  upon  clear  evidence  that  the  cost  of  repairs,  so  as  place  or  the 

*  r  r        1  casualty,  will 

not  justify  a 
sale. 

(/)  Read  v.  Boahain,2  Brod.dt  Bins^b.    son,  itud.  196.    See  also  S.  C.  6  Moore, 

147.    See  the  judgment  of  Mr.  J.  Richard-    d97. 
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Cases  of  innavi-  to  make  the  ship  fit  for  the  sea  again,  would  have  exceeded 

gability:  where  ,  ,  ,  -     ji    /-    w 

repair  is  im.      her  v«ue  when  repaired,  (g*)  ^ 

SSSw  ^t  **  A  fortiori  J  the  mere  fact  that  there  is  a  difficulty  in  procwr- 
"^IredTvdue  ^^^  materials  for  repair  will  not  justify  the  master  in  selling, 
bright  of  mas-  nor  entitle  the  assured,  on  abandonment,  to  recover  as  for  a 

-- — --^ total  loss,  where  the  ship  is  not  irreparably  damaged,  or  not 

difficulty  in  pro-  SO  damaged  that  the  cost  of  repairs  would  exceed  her  repaired 

Furneauxv.  A  ship,  insured  for  six  months,  from  July,  1777,  and 

on  Ins.  365.       bound  from  Cork  to  Quebec,  was,  on  arrival  at  the  latter 
place,  removed  into  the  basin  for  the  winter,  but  before  the 
expiration  of  the  six  months  was  driven  thence  by  the  force 
of  the  drift  ice,  and  run  upon  the  rocks.     This  was  in  Novem- 
ber, and  the  condition  of  the  ship  could  not  be  ascertained  till 
the  next  spring,  when,  on  survey,  she  was  found  to  be  bulged 
and  much  injured,  but  not  irreparably  so.    In  consequence 
of  the  difficulty  of  obtaining  maierialsfor  the  repairs ^  the  mas- 
ter sold  her  where  she  lay.     The  court,  on  these  facts,  unan- 
imously held  that  the  assured  could  not  recover  as  for  a  total 
loss.  (A) 
If  the  master's       If  the  master's  want  of  means  to  get  the  ship  repaired  arise 
to  get  the  ship    from  the  fault  of  the  agents  or  correspondents  of  the  assured, 
^^\he  f"^     in  ihe  foreign  port  where  the  casualty  has  taken  place,  his 
oor^poSL^te'  inability  to  repair  will  not  justify  a  sale,  nor  entitle  the 
of  the  assured,   assufcd  to  rccovcr  as  for  a  total  loss.* 

hif  consequent 

sale  of  the  ship      A  West  Indian  ship,  insured  from  London  to  St.  Thomas, 

the  assured 'to^    had  struck  upou  somc  sunken  rocks  just  off  the  harbor  of  the 

toS^oBs!'^*''*  *latter  place,  but  was  got  off  and  brought  into  port  there,  so 

netTR  ^dc^*^   much  damaged  that  she  could  not  be  safely  navigated  on 

Mood.  182.        another  voyage  without  being  hove  down  and  repaired  :  the 

*  1086      means  for  making  these  repairs  existed  at  St.  Thomas,  but, 

owing  to  the  negligence  of  the  agents  of  the  assured  there 

resident,  and  the  misconduct  of  the  local  authorities,  who 

twice  condemned  the  ship  after  two  imperfect  surveys,  these 

{g)  Somes  0.  Sugnie,  4  C.  &  P.  474.  (both  the   latter  cases  were  oasale  of 

See  also  S.  P.  Morris  v.  Robinson,  3  B.  goods,  as  to  which,  see  next  section ) 

dc  Or.  196.    5  DowL  &  Ryl.  35.    Cannan  (A)  Furneaux  v.  Bradley,  Park  oo  Ins. 

9.  Meaburn,  1  Bingh.  243.  8  Moore,  127,  365, 8th  ed.    Ante,  192. 


>  See  Pieree  «.  Ooean  Ins.  Co.  18  Pick.  83. 

*  American  Ins.  Co.  p.  Ogden,  19  WendeU,  287 ;  S.  C.  15  Wendell,  538. 


nrKAYIQABILITT.  —  REPAIBS.  —  KIOHT  OF  MA6TBB  TO   BBLL.  1091 

repairs  were  not  done,  and  the  master,  who  tried  to  sell  her  Camof  ionaTi- 
as  a  ship,  being  unable  to  find  any  bidders,  and  being  ordered  repair  ii  im- 
to  tow  her  out  of  the  harbor,  ultimately  broke  her  up,  and  w'oSid'^ " 
sold  her  for  firewood :   Lord  Tenterden,  on  this  evidence,  ™^2red*vdM 
told  the  jury  that  if  the  ship  might  have  been  repaired  but  —  "^^^^  ™^ 

for  the  negligence  of  the  agents  of  the  assured,  the  plaintiff = 

could  not  recover  as  for  a  total  loss :  the  jury  accordingly 
found  that  only  an  average  loss  had  been  sustained  ;  and  as 
there  was  no  evidence  to  what  amount,  they,  under  his  lord- 
ship's direction,  found  for  the  plaintiff,  with  nominal  damages 
only,  (i) 

§  386.   Secondly^  where  the  ship,  by  the  perils  insured  Where  there  h 
against,  is  reduced  to  such  a  state  of  innavigability  that  a  ho^eof extri- 
prudent  owner,  if  on  the  spot  and  uninsured,  in  the  exercise  fro^jj^^^^,^ 
of  the  best  and  soundest  judgment  that  could  be  formed  under  Se^t^ateir' 
the  circumstances,  and  acting  for  the  benefit  of  all  concerned,  ^os;  ^  repain 

will  exceed  Uie 

would  rather  sell  her  as  she  lies  than  attempt  to  extricate  or  ship's  value 
repair  her,  either  because  there  is  no  reasonable  chance  of  ^  mUv&r^ 
ever  extricating  her  from  the  peril  at  all,  or  because  the  cost  ^i/jS^'^'the 
of  repairing  her,  so  as  to  msdse  her  a  navigable  ship  again,  ^"'T^™^ 
would  exceed  her  value  when  repaired,  this  amounts  to  a  recover  as  for  a 
case  of  urgent  necessity,  which  will  justify  the  master  in 
selling,  and  to  a  case  of  constructive  total  loss,  which  will 
entitle  the  assured,  on  abandonment,  to  recover  the  whole 
amount  of  the  insurance.^    Such  is  the  doctrine  derivable  Doctrine  as 

stated  by  Mr. 
Chief  Justice 
(f)  Tanner  v.  Bennett,  By.  &  Mood,    cited,  there  appears  to  have  been  no  Tindal  in 

182.    In  this  case,  and  that  last  before    notice  of  abandonment.  Somes  v.  Sa- 

grae. 

>  See  Bobinson  v.  Commoowealth  Ins.  Co.  3  Sumner,  220, 226, 227 ;  cmtf,  189  to 
196,  where  the  cases  illustrating  this  point  will  be  found  cited.  In  the  case  of  SouU  «. 
Briddle,  2  Wash.  C.  C.  IJIO,  Mr.  Justice  Washington  held,  that  in  cases  of  extreme 
■BOBBBity  the  master  may  sell  in  a  fortign  wwury^  rather  than  let  the  property  per- 
ish, but  not  in  the  country  where  his  owner  lives.  This  was  held  in  the  case  of  a 
tale  of  the  materials  of  a  wrecked  vessel,  which  there  was  no  immediate  necessity  of 
sdUBg,  bat  which  might  have  been  stored  in  a  place  of  safety.  Bat  in  The  Brig 
Sarah  Abb,  2  Somner,  215,  Mr.  Justice  Story,  holding  a  contrary  doctrine,  remarked, 
that  **  if  such  aa  oigent  neceanty  does  exist,  as  renders  every  delay  highly  perilous,  or 
roiBoos  to  the  mteresta  of  all  eooeemed,  thedaty  of  the  master  is  the  same,  whether 
the  vsascl  he  stranded  oa  the  home  shore  or  oa  a  foreign  shore,  whether  the  owner's 
rerideaoe  be  near,  or  be  at  a  distance.  lamawareof  the  doctrine  maintained  by  my 
farather,  the  late  Mr.  Justice  Washington,  in  SoaU  e.  Briddle,  2  Wash.  C.  C.  150; 
aad,  oaleas  it  is  to  be  received  with  the  qaaliik»tioaB  above  Mated,  I  cannot  assent  to 
it."    This  opinion  of  Mr.  Justice  Stoqr  ha*  been  affirmed  by  the  Supreme  Court  <jf 
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Cases  of  imavi-  from  the  cases  — a  doctrine  that  has  nowhere  been  better 
S^pair^is  im-  expressed  than  by  Chief  J.  Tindal  in  the  course  of  his  charge 
PJ^^i  *  to  the  jury  in  the  case  of  Somes  v.  Sugrue.  "  If,"  said  that 
mbZ^y^  *learnfed  judge,  "  you  think  that,  if  the  owner  himself  had 
—  right  of  mas.  been  on  the  spot,  uninsured,  he,  in  the  exercise  of  a  sound 

discretion,  would  have  repaired  the  vessel,  or  that,  if  an  agent 

1087  ♦  0f  ijjg  underwriters  had  been  there,  he,  exercising  such  dis- 
cretion, would  have  repaired,  then  the  master  ought  certainly 
to  have  done  so.  But  if  they  would  not  have  done  so,  then, 
I  think,  the  captain  was  not  compellable  to  repair,  and  the  sale 
in  such  case  will  have  taken  place  under  a  justifiable  neces- 
sity." (j)     To  the  same  eifect,  where  the  assured  claimed  to 

C;)  4C.&P.  284. 


the  United  States,  in  the  case  of  New  Eog.  lbs.  Co.  v.  Brig  Sarah  Ann,  13  P^teis, 
(S.  C.)  387,  where  the  court  say;  —  "The  true  criterion  for  detenuining  the  occnr- 
rence  of  the  master's  authority  to  sell,  is  the  inquiry,  whether  the  owners  or  insuren, 
when  they  are  not  distant  from  the  scene  of  stranding,  can,  by  the  earliest  use  of  ordi- 
nary means  to  convey  intelligence,  be  informed  of  the  situation  of  the  vessel,  in  time 
to  direct  the  master,  before  she  will  probably  be  lost  If  there  is  a  probability  of  loss, 
and  it  ia  made  more  hazardous  by  every  day's  delay,  the  ma^iter  may  then  act 
promptly,  to  save  something  for  the  benefit  of  all  concerned,  though  but  little  may  be 
saved.  There  is  no  way  of  doing  so  more  effectually  than  by  exposing  the  vesMl 
to  sale ;  by  which  the  enterprise  of  such  men  is  brought  into  competition  as  are  accus- 
tomed to  encounter  such  risks,  and  who  know,  from  experience,  how  to  estimate  the 
probable  profits  and  losses  of  such  adventures."  A  ship  insured  at  Boston,  in  Decem- 
ber, for  one  year,  and  owned  partly  iQ  Boston,  but  chiefly  in  New  Orleans,  on  her 
voyage  from  Boston  to  New  Orleans,  struck  on  a  shoal  on  the  coast  of  Florida,  on  the 
18th  of  February  following ;  but  by  the  assistance  of  wreckers  she  was  got  ofi^  and» 
according  to  a  previous  stipulation,  insisted  on  by  the  wreckers,  she  proceeded  to  Key 
West,  in  order  to  have  the  salvage  adjusted,  either  by  arbitration,  or  by  a  judgment  of 
a  court  of  admiralty,  the  nearest  court  being  three  hundred  miles  distant  She  arrived 
at  Key  West  on  the  23d  of  February.  She  did  not  leak,  and  she  might  have  remained 
at  Key  West  in  safety,  until  notice  of  the  disaster  oould  have  been  sent  to  Boston. 
Notice  was  sent  to  the  part  owners  at  New  Orieans,  and  one  of  them  arrived  at  Key 
West  on  BAareh  17th.  A  survey  was  then  had,  and  the  vessel  was  condemned  as 
unworthy  of  being  repaired,  and  on  the  21st  she  was  sold.  The  expense  of  repairing 
her  at  Key  West  would  have  exceeded  fiAy  per  cent  on  her  value,  but  at  New 
Orieans  or  Boston,  (to  either  of  which  ports  she  might  have  proceeded,  and  to  the  lat- 
ter of  which  she  did  in  fact  proceed,  aAer  the  sale,  with  the  same  master,)  the  expense 
would  have  been  less  than  fifty  per  cent.  It  was  held,  that  the  sale  was  not  neces- 
sary, and  the  underwriters  were  not  afiected  by  it.  Hall  v.  Franklin  Ins.  Co.  9  Pick. 
466.  A  vessel  insured  at  Boston,  while  on  a  voyage  to  Mobfle,  struck  on  Carysfixd 
reef,  and  was  injured  to  the  amount  of  more  than  half  her  value,  but  she  was  got  ofi| 
and  arrived  in  safety  at  Mobile.  While  she  was  lying  at  a  whaif  in  that  port,  a  so^ 
vey  was  held  apou  her,  and  the  surveyors  having  recommended  a  sale^  she  was  soU 
by  the  master,  who  was  also  a  part  owner  and  one  of  the  insured,  without  consulting 
the  insurers  or  the  agent  of  the  owners  at  Boston.  It  was  held,  that  the  master,  as 
such,  was  not  justified,  under  these  ciroomstances,  in  soiling  the  vessel.  Peiroe  v. 
Ooea&  Ins.  Co.  18  Pick.  83. 
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recover  as  for  a  total  loss  in  respect  of  a  submerged  ship,  which  Camof  jomti* 

had  been  sold  by  himself  as  she  lay,  instead  of  being  weighed  repair  is  im- 

up  and  repaired,  Lord  Tenterden,  after  telling  the  jury  that  ^uid^cost^ 

the  question  was,  whether  "  what  had  taken  place  was  eqidv^  ^'^^i^^^^^^ 

aieni  to  a  total  lossJ^  proceeded  thus  —  "I  think  the  circum*  —  righiof  maa- 

t6r  to  sell. 

Stances  in  this  case  will  have  that  effect,  if,  at  the  time  of  the ^ 

salet  that  measure,  on  the  sound  exercise  of  the  best  judgment^  xenterden  in 
appeared  most  beneficial  to  all  parties.  It  is  not  enough  that  ^^^  ^'  ^^^^ 
the  owner  acted  honestly  in  the  sale,  and  intended  to  do  for 
the  best ;  the  underwriters  are  not  liable  unless  he  formed  a 
correct  judgment,  th^ii  if,  the  best  and  soundest  judgment  thai 
could  be  formed  under  the  circumstances  that  then  existed. 
Nothing  less  than  this,  in  my  opinion,  will  make  a  total  loss, 
while  the  ship  continues  in  existence."  (k)  ^ 

The  same  doctrine  prevails  in  the  United  States,  and  has  The  same  doo- 
thus  been  expressed  by  Mr.  J.  Story:— «'* If  the  circum-  eS^bfUr.J. 
stances  were  such  that  an  owner,  of  reasonable  prudence  and    ^^' 
discretion,  acting  upon  the  pressure  of  the  occasion,  would 
have  directed  the  sale,  from  a  firm  opinion  that  the  vessel 
could  not  be  delivered  from  the  peril  at  aU^  or  not  wiikoui  the 
hazard  of  an  expense  utterly  disproporiionale  to  her  real  value^ 
then  the  sale  by  the  master  is  justifiable."  (/) 

The  great  difference  between  the  doctrine  in  the  two  coun-  mthnnce  be- 
tries  is  this :  that  in  America  it  is  a  technical  total  loss,  when-  {hi^  of  ^o^!** 
ever  the  cost  of  repairs  exceeds  one  half  the  repaired  value :  ^  f  "^"^n^th^*^ 
here  it  is  only  so,  when  such  cost  exceeds  the  full  ^repaired  United  state* 
value :  bearing  this  distinction  in  mind,  the  rules  in  the  Uni-  SCuouy. " 
ted  States,  as  to  the  constructive  total  loss  of  ship,  apply      *  1088 
equally  here. 

In  considering  the  decided  cases,  it  will  be  found  that  in  The  hopeieaa^ 
some,  especially  of  the  earlier  decisions,  the  hopelessness  of  abks  toextiS? 
being  able  to  extricate  the  ship  from  the  peril  at  all,  has  been  au^^  uie  mlfiii*^ 
the  main  ground  on  which  the  courts  seemed  to  have  relied,  ground  or  de- 

^  '  ciuoa  in  sonia 

as  justifying  the  sale  and  making  the  loss  constructively  total :  of  the  cases;  ia 
in  others,  and  this  applies  generally  to  the  later  authorities,  ksraeai  of  do^ 

ing  80  except  at 

(k)  1  Mood.  It  Rob.  94.  Sanmer,  213,  cited  2  Phillipa  on  Ids.  317.  fbaTtkwreiMiJf. 

(i)  Per  Slory,  J.  in  t  The  Sarah  Ann,  2    AmU,  160  to  106,  and  notes.  ed  value. 


>  8ee  aiifs,  ISO  to  106,  and  notes. 

*  Or,  in  some  of  the  states,  in  case  ofa  valaed  policy,  one  half  the  Taluation  in  the 
pottef .    See  pom,  1111,  and  note. 

VOL.  n.  SO 
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CaMsofmnaTi.  the  principal  teat  has  been  the  cost  of  repairinfif  the  ship  as 

•nKiltIv*    ujli  111  jL  '  *  1  V*  I 

Kpair  18  im-  Compared  with  her  estimated  worth  to  her  owner  when  re- 
w^M^^t  ^  paired ;  in  others,  again,  the  two  considerations  have  been 
mora  than  tbe    blended  together. 

repaired  value,  ^ 

—right  of  maa.      With  regard  to  the  general  right  to  sell  the  ship,  cts  between 

— the  master  and  owner,  the  doctrine  that  now  prevails  in  Eng- 

trine  of  the       lish  law  has  nowhere  been  stated  with  greater  precision  and 

^ter  to  wu     accuracy,  than  bj  Mr.  Baron  Parke  in  the  case  of  Hunter  v. 

fuied^y**       Parker,  viz. :  "  That  the  master  has,  by  virtue  of  his  authority, 

F^rke,  B.,ia      not  merely  those  powers  which  are  necessary  for  the  naviga- 

Parker.  *         tion  of  the  ship,  and  the  condnct  of  the  adventure  to  a  safe 

termination,  but  also  a  power,  when  stick  terminaMon  becomes 

hopeless,  and  no  prospect  remains  of  bringing  the  vessel  home, 

to  do  the  best  for  all  concerned,  and  therefore  to  dispose  of 

her  for  their  benefit/*  (m)  ^ 

Thia  rigbt  oDijr       It  will  not,  in  this  place,  be  necessary  to  enter  into  an  ex- 

here  ooDaiderra  '  r         i  j 

80  far  a»  it  ia      amtuation  of  the  authorities  which  have  established  this  now 

tiie rigbt  lore-    fmdoubted  principle  of  English  law ;  nor,  indeed,  to  consider 

Sai'«»/^  *    ^^^  doctrine  itself,  except  in  so  ftir  as  it  is  mixed  up  with  the 

question  of  the  right  to  recover  for  a  total  loss  as  between  the 

assured  and  the  underwriters,^  of  which,  in  many  of  the  foU 

lowing  cases,  it  is  made  the  principal  test. 

S?ri£ofibe      Dismissing,  therefore,  from  our  consideration  the  earlier 

m^rtoieU     authorities,  in  which  the  doctrine  of  the  right  to  sell  in  any 

plied  aa  a  teat    case  was  regarded  as  doubtful,  and  passing  at  once  to  those 

recover  ufo^a  *^^  which  it  was  applied  as  a  test  of  total  loss,  the  following 

****ilnfiQ        ^  ^^®  ^^  ^^^  ^®*'  ®°^  among  the  most  important,  of  the 

reported  decisions:  — 
A  aWp  rtnuided  A  timber-laden  ship,  bound  from  Quebec  to  London,  en- 
rence  waa  sold  Countered,  soon  after  sailing,  such  furious  gales,  and  was,  in 
yfiitk theadvice  conscquence, making  water  so  rapidly  that  the  master,  as  the 
anTthe^saDc-  ^^'y  o^®***^®  of  saving  the  lives  of  the  crew,  was  forced  to  run 
tion  of  one  of  the  her  ashore  in  the  St.  Lawrence,  on  the  21st  November, 

pait-ownefB,  '  ' 

(m)  7  Meea.dK  Web.  342;  treating  th«  Uk    Cambridge  a.  Anderton,  d  B.  dc  Cf. 

caae  of  Reid  v.  Darby,  10  Eaat,  143,  aa  591.   4  D  &  Ryl.  203.    Some«  v.  Sugnie, 

overruled  to  thia  extent  by  the  aubeequent  4  C.  de  P.  174. 9te. 
caaea  of  Robertson  a.  Clarke,  1  Bingh. 


>  See  Abbott,  Shipp.  (0th  Adl  ed.)  7  to23,and  innoiea;  19,nate,aiideMe8oiled 
tmUt  189  to  196|  and  notea ;  Patapeoo  Ina.  Co.  v.  Sonthgate^d  Peten,  (S.  C.)  601 
!  See  Tbe  Schooner  Xilton,  5  Maaon,  476. 
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1810:  she  took  the  ground  outside  a  reef  of  rocks  at  the  en*  Cawscf  ioBAvi- 
trance,  of  Kamouraska  bay,  in  the  full  tide- way  of  the  river,  repair  u'im- 
00  as  to  be  exposed,  to  the  whole  force  of  the  drift  ice,  which  ^u  ^'  ^ 
was  already  beginning  to  float  down  in  large  masses.     The  ^^J[^"yaj^ 
master  went  up  to  Quebec  and  procured  two  surveys  to  be  —rigbtof  mas- 
made,  the  result  of  which  was  that  the  surveyors  advised  him  7 — r^ 

*^  there  being  no 

to  sell  her  as  soon  as  possible,  being  of  opinion  that,  where  reasonable  pio- 

,,  1  •••*j  ri.   '  'J  bability  of  ex- 

sfae  lay,  she  was  in  immment  danger  of  bemg  carried  away  tricaUog  her 
and  destroyed  by  the  ice :  accordingly, under  the  direction  of  ^^ ^^Sb^' 
the  agent  for  the  owners  at  Quebec,  who  was  also  himself  (^00^  of  Com- 
one  of  the  part-owners,  and  who  attended  the  sale,  the  mas-  total  loes  on 
ter  soU  the  ship  as  she  lay,  together  with  her  rigging,  stores,  a'SSonmeot, 
and  cargo,  for  about  2060/.     Contrary  to  all  reasonable  ex-  ^^^J^lotow 
pectation,  the  ship  survived  the  winter  of  1810,  and  having  ^^  «^  ^ 
in  the  course  of  the  next  sfuring,  been  got  off  by  the  purchaser  chaaer,  and 
at  great  expense,  and  floated  up  to  Quebec,  she  was  repaired  a  ca^.  ^"^ 
there  at  a  cost  of  about  550/. ;  and  that  same  season  performed  ^Ich!  ij^ 
a  voyage  to  Cngland,  bringing  over  a  full  cargo  and  earning  3|J2|^ ^^ 
full  freight.     The  plaintiff  in  the  action,  who  had  insured  her  8  Taunt  755. 
freight  and  cargo,  and  had  received  information  at  one  and 
the  same  time  of  the  casualty  and  the  sale,  claimed  a  total 
lass  an  the  freight^  without  having  given  any  notice  of  aban- 
donment. 

Tbe  jury  at  the  triali  found  that  the  master  had  acted 
throughout  the  whole  transaction  fairly  and  bond  fide^  and 
that  the  sale  was  honestly,  fairly  and  properly  conducted, 
with  a  view  to  the  benefit  of  all  concerned.^ 

On  motion  for  a  new  trial,  two  questions  were  made  before  SS^SS.^ 
tbe  Court  of  Common  Pleas ;  1.  Whether,  under  the  circum- 
stances, the  master  had  the  right  to  sell  tbe  ship  and  cargo ; 
*2.  Whether  there  ought  to  have  been  an  abandonment  of  the      *1090 
freight.     The  judgment  of  ihe  court  on  the  latter  point  has 
been  considered  elsewhere :  as  to  the  first  point,  they  held 
that  tbe  master  was  justified  in  selling,  on  the  ground  of 
urgent  necessity,  and,  that  being  so,  that  the  loss  was  total,  (n) 
As  to  this  point,  Chief  J.  Dallas  said,  «'  Here  it  is  said  that  ^j^^ 
the  loss  arose  out  of  the  act  of  the  owner  in  selling,  and  that 

(fi)  Uie  V.  Boyal  Exch.  Am.  3  Mooie,  115.    8  Tannt.  755. 


1  See  Gofdoa  *.  Mm.  F.  It  M.  laa.  G&  3  Piok.  940 
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OuesofiiuMn- 

gabiltty:  where 
repair  is  im- 
praulicable,  or 
would  cost 
more  tbaa  the 
repaired  value, 
—  n^t  of  ma»- 
ter  to  sell. 


The  Court  of 

King's  Bench 
thought  the 
neceasitjr  of  the 
nie  not  to  be 
inferred  from 
the  ftcta. 


Ship  sold  by 
maater  abrpad, 
becaiwe  the 
cfltimated  ooat 
or  repairs 
would  have  ex- 
ceeded her  re- 
paired value : 
neld  a  total  Iom 
of  ship,  though 
the  was  after- 
wards repaired 
by  the  pur- 
ehaaer,  and 
made  a  voyage. 
Robertson  V. 
CamttherSi 
8  Stark.  571. 

1091  • 


The  aame  cir- 
cumstance held 
to  make  out  an 
urgent  necessi- 
ty for  the  sale, 
and  to  consti- 
tote  a  total  loss! 
the  ship,  in  this 
case,  was  after- 
waros  got  off 
bv  the  pur- 
ooaser,  but 
found  irrepara- 
ble and  broken 
np. 

Robertson  v. 
Clarke, 
8  Moore,  099. 
1  Bingk.  445. 


the  sale  was  not  induced  by  any  peril  of  the  sea.  But  this 
distinction  seems  to  me  to  be  a  fallacy :  ike  state  of  (he  Mp^ 
tahich  led  to  the  sale^  was  mdueed by  the  perils  of  the  sea:  she 
had  incurred  damage  in  the  course  of  her  voyage,  which  made 
it  necessary  to  run  her  on  shore,  and  she  was  stranded  at  the 
time ;  there  was  no  reason  for  supposing'  she  would  have  beeja 
got  off  the  rocks^  buty  on  the  contrary^  every  probabiHty  of  her 
going  to  destruction,  (o) 

It  certainly  seems,  that  in  this  case,  there  existed  such  an 
urgent  necessity  as  would  now  be  held  to  justify  a  sale  and 
constitute  a  constructive  total  loss  :  when,  however,  it  came 
up  on  a  special  verdict  before  the  court  of  King's  Bench, 
that  court  expressed  a  clear  opinion  that  the  necessity  of  the 
sale  could  not  be  inferred  from  the  facts  stated,  and  as  it  was 
not  specifically  found,  they  awarded  a  venire  de  novo  for  the 
purpose  of  trying  whether  such  necessity  existed,  (p)  ^ 

In  the  same  year  in  which  this  case  was  decided,  the 
following  came  before  Lord  Tenterden  (then  Chief  J« 
Abbot)  at  Nisi  Prius  :  a  ship  had  been  driven  out  to  sea  by 
a  monsoon  from  Madras  roads,  and  afterwards  brought  into 
Cuddalore,  in  so  shattered  a  condition,  that  she  could  not 
proceed  further  without  the  most  imminent  risk  of  the  lives 
of  the  crew,  nor  be  repaired  where  she  was  except  at  a  cost 
which  it  was  estimated,  on  survey,  would  exceed  the  amount 
of  the  insurance :  the  captain,  on  this,  sold  her  on  account  of 
*the  underwriters :  the  ship  having  been  repaired  at  Cuddalore 
in  the  course  of  two  months,  (it  is  not  stated  at  what  ex* 
pense,)  at  the  end  of  that  time  carried  on  a  cargo  to  Calcutta. 
The  assured  on  ship  claimed  a  total  loss,  and  a  verdict  was 
found  for  him  for  the  full  amount  under  the  direction  of 
Lord  Tenterden.  (g) 

Five  years  later  the  following  case  came  before  the  Court 
of  Common  Pleas  while  Lord  Gifford  presided  there  :  a  ship, 

(o)  3  Moore,  151.  doabtfnl.     See  the  following  caaea,  and 

ip)  3  Brod.  &.  Bingh.  Idl,  note  (a).  M^at  of  Hunter  a.  Paiker,  7  Meea.  It 

The  case,  having  been  settled,  never  came  Wels.  322. 

on  for  trial  a  second  time:  whether  the        (q)  Robertson  «.  Carruthen,  2  Staik. 

(acta  would  not  now  be  held  to  ahow  a  971.    No  notice  of  abandonment  appeaia 

neoeasity  for  sale  may  be  regarded  as  to  have  been  given. 


>  See  per  Pvker,  Ch.  J.,  in  Gopdoa  v.  Mans.  F.  It  M.  Ina.  Co.  fi  Pick.  949, 26& 


IVHAYIQABIUIT.-^BEPAIBS.— BIOKT  OF  MASTER  TO  8KLL.  1097 


homeward  bound  from  Mauritius  to  England,  on  making  CtMsofiimiivi- 
land  at  Algoa  Bay,  (Cape  of  Good  Hope,)  met  with  very  bad  repair  jg'im- 
weather,  which  increased  to  a  gale,  that  continued  incessantly  ^ujai^'  ^ 
till  she  arrived  off  Symond's  Bay,  on  nearing  which  place  the  ™S!arS*viJSc 
captain,  by  firing  distress  guns,  got  assistance  from   the  —right  of  mas- 
inhabitants,  who,  with  much  difficulty,  brought  the  ship  into  '• 

port.  She  was  immediately  surveyed  ;  but  the  extent  of  her 
damage  could  not  be  ascertained,  as  she  had  a  full  cargo  on 
board :  she  was,  therefore,  unloaded  and  surveyed  a  second 
time,  when  the  surveyors,  among  whom  was  a  Lloyd's  agent, 
tipon  the  captain's  applying  for  advice,  recommended  she 
should  be  sold,  a$  the  expense  of  rqfkdring  her  would  muck 
exceed  her  original  value.  The  captain,  acting  on  this  advice, 
and  bebig  ignorcaU  of  the  insurance  effected  on  her^  sold  the  ship 
and  the  damaged  part  of  the  cargo  for  1100/.  (the  ship  had 
been  valued  at  8000/.  and  the  freight  at  4000/.  in  the  re- 
spective policiess : )  no  estimate  of  ike  expense  of  repairing  u>as 
given  in  evidence  ;  bat  it  appeared  that  the  purchasers  of  the 
vessel,  after  a  month  had  elapsed,  succeeded  in  bringing  her 
round  to  Table  Bay,  where  she  might  have  been  fully  re- 
paired,  but^  finding  her  so  damaged  as  to  make  that  course 
MnadvisablCj  they  had  broken  her  up  instead  of  repairing: 
under  these  circumstances,  the  plaintiff,  who  had  effected  two 
policies  on  ship  and  freight,  claimed  a  total  loss ;  and  the 
court  held  him  entitled  to  recover  on  the  former  policy  to 
the  full  amount,  on  the  ground  that  an  urgent  necessity  had 
been  made  out  for  the  sale,  (r) 

^Liord  Gifford  rested  his  judgment  on  the  grounds  that  the      *1092 
sale  was  bond  fide  ;  that  it  was  clearly  for  the  benefit  of  all 
concerned,  and  that  there  was  an  urgent  necessity  for  its 
being  resorted  to.  {s) 

A  ship,  insured  from  the  Cape  of  Oood  Hope  to  London,  Sbip  dnvw 
while  taking  in  her  cargo  in  Table  Bay,  was  driven  ashore  intteopLion 
by  a  tremendous  storm,  which  left  her  high  and  dry  on  the  abeoou^Taociw 
strand,  above  the  level  of  high- water  mark,  where  she  lay  JSyti^anSir 
imbedded  eight  feet  deep  in  sand,  and  very  much  strained  2Sd  to'ST^ 
and  damaged.    Surveys  were  made,  and  the  result  being,  fiabiv  mM  and 
that  in  the  opinion  of  experienced  persons,  the  ship  either  Slni/h  •&  wm 

(r)  HobertMB  v.  Clarke,  1  Biofh.  449.  oo  a  aejpuale  ground:  there  was  no  notice 

S  JHoore,  082.    On  the  fi«%ht  poUef  a  of  abaadonment. 

rale  ana  gnuMsd  10  vadnee  the  dauHfea  («)  See  1  Binsh.  490. 

30» 
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Cases  of  fnnavi-  could  fiot  be  got  offtU  My  ot  if  SO,  oTily  ot «  ruinous  expense^ 
repair wim-  "*  the  Captain  sold  her  as  she  lay  about  ten  days  after  tbc 
wouM  *(SS  ^  stranding :  ^  the  purchaser,  in  about  three  months,  after  several 
rTSredTvalue  ""successfiil  attempts,  succcedcd  in  getting  her  off,  and, 
—  right  of  mai  having  been  repaired,  (at  what  expense  is  not  stated,)   she 

'- afterwards  made  several  voyages  to  England :  Mr.  J.  Park 

oflfand,  bein^  thronght  the  propriety  of  the  sale  in  this  case  so  dear,  that 
SSJiSfto™.  ^^  did  "^^  P^®»8  it  on  the  jury,  and  they  without  hesitation 
Sfouiit  V  Har.  ^^""^  for  the  plaintiff  (who  claimed  a  total  loss  on  freight,^ 
riaon,  4  Binffb.    on  the  grouud  that  the  master  was  justified  in  selling,  (t) 

P.M. 

§  3S7.  The  above  cases  sufficiently  show,  that,  if  there  is 

either  no  reasonable  chance  of  restoring  the  ship  at  ail,  or  only 

at  a  cost  exceeding  her  value  when  repaired,  the  master  may 

sell,  and  the  assured  recover  as  for  a  total  loss* 

Tbeaaieofship      It  must,  howevcr,  carefully  be  borne  in  mind,   that  the 

tifiei^nurthe'*'   ^^^^  will  not  be  justified,  nor  the  loss  constructively  total, 

tiv^i^iotoV'^un. •  ""^^®*  ^^^  ^^^^  ^^^  ®"^**  ®*  ^^^  ^*™®  ^^  ^^®  ®*''®>  ®^  ^^  make 
^Bai the  time  jt  clear  beyoud  all  reasonable  doubt,  cither  that  the  ship  can 

measure,  in  the  ucvcr  be  extricated  at  aU,  or  only  at  a  cost  greater  than  her 

cise  of  the  beat  repaired  value :    if  this  be   not  so,  mere  bona  fides  in  the 

j^u^da^nnhai     "lastcr  or  owner  who  sells  will  not  justify  the  sale,  nor  bear 

S?£l.?^*"  **     out  the  assured  in  his  claim  for  a  total  loss :  ^  the  circumstances 

foimed,  appear-  * 

od  moat  benefi.  will  not  amouut  to  a  Constructive  total  loss,  unless,  at  the 
tiea.  "  ^^'  *tme  of  the  sale^  that  measure^  in  the  prudent  exercise  of  the 
1093  *  best  and  sovmdest  judgment  that  could  then  beformedj  appeared 
most  beneficial  to  all  parties, 
IT^  exoern  of  Thus,  with  regard  to  the  estimated  cost  of  repairs^  Chief  J. 
pain  ak>ve  the  Tindal  told  the  jury  in  Somes  v.  Sugrue,  "  that  it  must  not 

repaired  value 

must  be  no 

meremeaauiiog  (<)  Mount  v.  Hairisoa,  4  Bingh.  988.  1  Mooic  &  P.  14. 


oaat. 


t  A  report  of  sttrveyora,  that  the  ship  ia  not  worth  repairing  in  conaequence  of  the 
damage  done  her,  ia  not  oondasive  as  to  Itie  fact  Gonkm  v.  Maaa.  Fire  and  Marine 
Ina.  Co.  2  Pick.  249.  But  in  this  caae,  p.  264,  Mr.  Chief  Justice  Parker  said ;  —  "  V 
they  acted  fairly,  and  the  captain  acted  fairly,  his  acta  in  conformity  with  their  opin. 
ion  will  be  justified,  unless  it  shall  be  made  to  appear  by  those  who  conteal  the  loaa, 
that  the  facta  on  which  they  founded  their  opinion  were  untrue,  or  the  inferences 
they  drew  from  those  facts  were  incorrect  And  the  burden  of  proof  should  be  upon 
those  who  would  impeach  these  proceedings."  See  Peiroe  v.  Ocean  Ins.  Co. 
18  Pick.  83 ;  The  Ship  Fortitude,  3  Sumner,  228. 

*  Unless  the  circumstances  are  auch  aa  to  give  a  right  of  abandonment,  the  maaler 
cannot,  by  a  sale  of  the  ship,  under  the  notion  that  the  sale  is  necessary  at  expedient, 
give  a  right  to  the  assured  to  abandon.    Orrokv.CommonweBltkIna.Coi21 
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be  a  mere  measuring  cast,  not  a  matter  of  doubt  and  un-  Cases  of  innivi. 
certainty  whether  the  expense  would  or  would  not  have  repair  aim-*'* 
exceeded  the  value,  but  it  must  be  so  preponderating  an  wouW^Met***' 
excess  of  expense,  that  no  reasonable  man  could  hesitate  as  ^^^.  ^*l«"  ^^« 

'^  repaired  vaJae, 

to  the  propriety  of  sellini?  under  the  circumstances  instead  of  —  nghi  of  maa- 

..,',,/  °  tertosell. 

repairmg."  (u)  

So,  again,  with  regard  to  the  probability  of  ever  extricating  Nor  can  the 
the  ship  at  ally  the  sale  will  not  be  justified  if  the  master  has  thesaie'^^i^m 
formed  a  hasty  judgment,  or  resorted  to  that  measure  with-  hauSe/SftSB 
out  having  previously  exhausted  all  the  means  in  his  power  '"^^"^j^^^ 
for  the  recovery  of  the  ship :  where,  by  means  within  his  recovery  of  the 
power,  she  can  be  so  treated  as  to  retain  the  character  of  a      ^' 
ship,  he  cannot,  by  selling  her,  even  bonAfdCy  convert  the 
average  into  a  total  loss :  but  the  underwriters  are  entitled  to 
have  those  means  used  on  their  account. 

The  following  cases  illustrate  these  positions  :  *- 
The  ship  Triton,  on  the  11th  October,  1828,  having  struck  ship  partially 
on  an  anchor  in  Buenos  Ayres  (inner)  roads,  filled  rapidly,  by"owraw,"SSth- 
and  the  next  morning  sunk,  so  as  to  be  completely  under  exerilon'fw  h«r 
water  at  high  tide,  but  only  partly  so  at  ebb :  in  the  course  recovery,  be- 

®  ^   I-        -^  cauae  the  coat 

of  the  same  day,  the  captain  (who  was  owner  as  well  as  of  weighing  up 
master,  and  also  plaintiff  in  the  action)  had  the  ship  surveyed  her  \v^uid  pro- 
at  low  water  by  some  ships'  captains  and  a  Lloyd's  agent,  her*re^^J^ 
who  recommended  she  should  be  sold,  as  the  expense  of  value:  held  not 

'^  a  iuvufiable 

raising  her  would  probably  be  more  than  she  was  worthy  and  aaie,  and  coo- 
the  plaintiff  accordingly  next  day  sold  her,  for  about  270/.  fJUIarioia"** 
Two  days  after  this,  the  wind,  which  had  been  previously  {^(S^^aJS 
south-west,  shifted  to  the  north,  —  a  circumstance,  as  is  well  ^• 
known  *to  all  sea-faring  men  in  those  parts,  lowers  the  level      ^1094 
of  the  water  in  Buenos  Ayres  roads  (v)  ;    the  purchaser, 
taking  advantage  of  this,  contrived  to  get  the  ship  afloat,  and 
afterwards  repaired  her  at  an  expense  of  about  1300/.,  so  as 
to  be  fit  for  the  Brc\^ilian  coasting  trade,  but  not  so  as  to  have 
been  fit  for  carrying  on  to  England  a  cargo  of  hides  which 
the  plaintiff  had  contracted  for  at  the  time  of  the  loss :  the 

<if)  4  C.  &  p.  263.    On  ihe  &ct8  of  nan  v.  Meabum,  1  Bingfa.  243.    8  Moora, 

this  case  the  jury  found  for  the  defendant ;  127. 

but  the  court  granted  a  new  trial,  on  the  (a)  The  south-west  wind,  from  its  sweep- 
ground  that  the  verdict  was  against  the  ing  over  the  Pampaa,  is  called  the  Pam- 
eridence.  See  also  in  illustration  of  the  pera :  there  is  an  interesting  account  of 
poaition  in  the  text,  Morris  v.  Robinson,  its  effect  on  the  water  level,  in  Robertson's 
3  a  dc  Cr.  106. 5  Dowl.  &  Rjl.  35.   Can-  Hwtory  of  Dr.  Franoia. 
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Cases  of  innavi-  worth  of  the  vessel  before  the  accideDt  was  about  2500/.  (at 
repair  is  im-       which  sum  sbe  was  also  valued  in  the  policy) :  what  her  value 
wou^co^ ^    ^3S  after  the  repairs  is  not  clearly  stated, 
JSJI^^t,       On  this  Slate  of  facts,  the  plaintiff;  who  had  effected  a  Ume 
— riffb^  °***"  P^lioy  on  the  ship,  claimed  to  recover  as  for  a  total  loss :  his 

:-^ right  to  do  so,  Lord  Tenterden  told  the  jury,  "  depended  on 

of  Lord  Ten.  the  question,  whether,  at  the  time  of  the  sale,  that  measure,  ia 
teideiL  ^1^^  sound  exercise  of  the  best  judgment,  appeared  most  bene- 

ficial for  all  parties ; " — '^  now  the  correctness  of  this  judg- 
ment," said  his  lordship,  '^  will  depend  on  two  circumstances : 

1.  The  probability  of  being  able  to  raise  the  vessel  at  all;  cind 

2.  The  power  of  repairing  her  when  so  raised  at  a  price  Tea- 
dering  it  worth  while  to  do  so." 

Tte  impossibUN  «  With  rcspect  to  the  first  of  these  questions,  the  sale 
to  raise  the  ship  certainly  took  place  very  soon.  There  seems  to  have  been  a 
cided  <^u)o  great  change  in  the  level  of  the  water  after  it, —  more,  perhaps, 
^°^'  than  could  have  been  anticipated  at  all,  or,  at  all  events,  so 

soon.     But  it  was  known  that  the  height  of  the  water  did 
vary  greatly  with  the  variation  of  the  winds ;  and  I  think  thai 
on  the  dag  of  the  survey^  when  it  was  determined  to  sell  the 
vessel^  it  must  have  appeared  uncertain  whether  she  might  or 
might  not  be  raised,*^ 
The  8hi|^  need        With  regard  to  the  second  point,  his  lordship,  after  stating 
paired  as  to  be   generally  the  evidence  as  to  the  expense,  adverted  to  the 
^Vi^ulc^  point  made  by  the  plaintiOf 's  counsel, —  viz.,  that,  after  all 
as'to"i»*aSeto  ^^®^  expense^,  she  was  still  unfit  to  sail  to  England  with  a 
keep  the  sea.     cargo  of  hides ^  such  as  the  plaintiff  had  contracted  for :  as  to 
this,  his  lordship  said,  ^'  I  do  not  think  that  circumstance  suffi- 
1095*      *cient  to  justify  the  sale  :    the  underwriters  do  not  undertake 
thai  the  ship  shall  be  able  to  carry  this  or  thai  cargo.    Jff'tke 
ship  could  have  come  to  England  in  ballast  {certainly  with  ant 
cargo)  so  that  on  her  arrival  she  would  have  been  worth  the 
moTiey  expended  on  her  J I  think  she  ought  to  have  been  repairei 
for  the  purpose.     The  loss  of  the  voyage  will  nat^  in  my  opinion^ 
matce  a  constructive  total  loss  of  the  ship.^^     The  jury,  upon 
the  whole  facts,  found  a  general  verdict  for  the  underwriters, 
which  the  court,   on  motion   for  a  new  trial,   refused  to 
disturb,  {w) 

{to)  Doyle  v.  Dallas,  1  Mood.  &  Rob.  48.    In  this  case  there  was  no  efiectaal 
notice  of  abandonment. 
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The  following  case  is  to  the  same  effect,  or  even  stronger :  CaaaiorinDan. 

A  ship,  in  the  course  of  her  voyage,  was  driven  by  a  cur-  Spair » im-  "* 
rent  upon  the  ThisUe  Rock,  twenty-eight  mikss  from  GaUen-  ^m^^ " 
burgh.    The  rock  penetrated  the  bottom  of  the  ship,  and  ^^^-^^^^ 
made  very  large  holes,  so  that  the  crew  were  obliged  to  —right  of  mas- 
leave  her,  for  the  preservation  of  their  lives.     The  captain  ^^ — ^ 

consulted  at  Gottenburgh   with  several  persons,  amongst  feirchaiioe%y 
whom  was  a  Lloyd's  agent,  who  were  all  of  opinion  that  the  wiihhuhlTniM. 
ship  was  a  complete  wreck,  and  that  the  best  course  was,  for  i^'^Jj^i*n**',2c 
the  captain  to  sell  her  as  she  lay.     Accordingly,  on  the  4th  ship  as  to  re- 
October  (six  days  after  the  casualty)  she  was  sold  for  a  small  character  of  a 
sum.     Before  the  sale,  however,  the  ship,  on  the  2nd  October,  ^  Se'cfno^, 
bad  floated  from  the  Thistle  Rock,  and  got  aground  between  {^hVf^ioS?'^* 
two  rocks  on  the  island  of  Tomo.     From  this  situation  the  Gardner  j.  Sbi. 
mate,  with  about  twenty  men,  and  an  anchor  and  cable,  had,  &  Rol>.  ii6. 
on  the  day  before  the  sale,  tried  to  get  her  off  for  six  hours, 
but  without  success.    The  purchaser  of  the  ship  got  her  off 
in  five  days,  and  in  four  more  brought  her  to  Gottenburgh 
for  a  small  expense.     He  afterward  completely  repaired  her 
for  about  750/. :  after  the  repair  she  was  worth  1300/.     Upon  samnunff  up  of 
these  facts  being  proved,  Mr.  J.  Bay  ley  told  the  jury,  that  ^'^'  Bayiey. 
*'  if  the  captain,  by  means  within  his  reach,  could  have  made 
a  fair  experiment  to  save  the  ship,  with  a  fair  hope  of  restor^ 
ing  her  to  ike  character  of  a  ship,  he  was  bound  to  have  •em-      ♦  1096 
ployed  those  means  on   account  of  the  underwriters,  and 
could  not,  by  selling,  turn  it  into  a  total  loss : ''   the  jury 
found  for  the  underwriters,  and  the  court  subsequently  re- 
fused to  set  aside  the  verdict,  {x) 

The  following  case  was  decided  on  the  same  principle :  a  The  joir  most 
collier  having  come  to  Deal  with  a  cargo  of  coals  was,  as  is  ^.^J^ljfat  the"^ 
usual  there,  run  upon  the  beach  for  the  purpose  of  discharging  ^°^  %^^ 
her  cargo  (technically  beached) :  while  there  for  that  purpose  **^X®*^^^ 
the  wind  veered  round}  and,  rough  weather  coming  on,  an  that  they  would 
attempt  was  made  to  haul  off  and  float  her :  this  failed,  and  aemiy'ia  so'^' 
the  ship  was  drifted  broadside  on  to  the  beach,  and  sustained  £^^u  „, 
so  much  damage  that  the  master  called  a  survey  :   the  sur-  PSSfii  ^!7' 
veyors  recommended  a  sale,^  for  the  benefit  of  all  parties,  as 

(x)  Oaidoer  v.  Salvador,  1  Mood,  de  Bob.  116.    There  was  no  notice  of  aban- 
domnent  ia  this 


>  See  arUCt  lOSS,  in  note. 
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CMetof  iniian-  there  would  be  great  expense,  uocertainty,  and  risk  in  getting 
repair  jsim-  her  off,  and  the  probable  cost  of  repairs  might  exceed  her 
IJIl^^la^' ^  value :  the  master  aocordingly  sold  her  as  she  lay  for  185^ ; 
IJISrii^'vaiue,  ^  purchaser  got  her  off  for  about  50i.,  aod  repaired  her  for 
-^rigbicf  mas-  300/.  more,  after  which  she  made  several  Yoyages :  her  worth 

ter  to  tail.  .^    o 

when  repaired  is  not  stated  :  she  was  valued  in  the  policy  at 

70(M. 

Upon  these  facts  Mr.  Baron  Gurney  told  the  jury,  that, 
'^  they  would  have  to  consider  whether  the  owners  of  the 
ship,  as  prudent  men,  exercising  a  sound  judgment,  would, 
if  they  were  uninsured,  have  sold  the  vessel,  or  whether  they 
would  have  employed  persons  to  try  to  get  her  off,  and,  if 
successful,  have  repaired  the  vessel  themselves,  it  being  oeces* 
sary  for  the  plaintifib,  in  order  to  recover  as  for  a  total  loss, 
to  satisfy  tbe  jury,  both  ihai^  if  uni$tsuredj  they  would  have 
acted  as  they  had  doncy  and  also  thai  they  had  acted  prudenUy 
in  so  doing^/^    The  jury  found  the  loss  not  total,  (y)  ^ 

'S^^t^  §  388.  In  most  of  these  cases  it  will  be  observed,  that  the 
>tP*?  ^L^®      ship,  after  the  sale  and  abandonment,  was  ultimately  got  off 

ship  by  the  purw         ^^  '  •'  o 

chaser,  even  at  by  the  purchaser,  and  so  restored  by  him  as  to  be  rendered 
^  not  defeat  navigable  as  a  ship  again :  of  course,  if  this  were  done  with 
anored  uTie^^  ^comparatively  little  difficulty,  and  at  a  cost  far  less  than  her 
^udioflL  where  '^P®*''®^  value,  it  would  be  one  amongst  other  circumstances 
the  facta  were    to  show  the  juTV  that  the  Sale  was  not  justified  by  necessity, 

such  as  to  lu^  *     <f  f  f/  ¥  * 

tify  the  notice  of  and  that  the  assured  consequently  could  not  recover  as  for  a 
when^v^en?^  total  loss :  but,  generally  speaking,  it  may  be  laid  down  as 
1097*  the  result  of  the  cases,  that  the  jury,  in  considering  whether 
the  sale  was  justified,  must  look  mainly  (if  not  exclusively) 
to  the  state  of  the  circumstances  aX  the  time  of  sale.  ^  The 
questicHi  is  not,  whether,  by  possibility j  if  a  different  conduct 
had  been  pursued  by  the  master,  the  ship  might  not  even- 
tually have  been  saved,  but  whether,  exercising  the  best 
discretion  he  could  on  the  subject  matter,  he  viras  not  jus* 
tified  in  selling,  without  entering  into  a  nice  and  minute  cat* 
cttlation."  (z) 

(y)  Domett  o.  Young,  1  Carr.  &  Marah.       («)  Per  Abbott,  C.  J.  in  Robertaon  v. 
405.  Camitben,  2  Stark.  $72, 


1  See  aaUt  189,  in  note. 
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The  same  doctrine  has  been  held  in  the  United  States,  and  Oafleeof  iDo^vi- 
is  thus  stated  with  admirable  clearness  by  Mr.  J.  Story :  *^  In  repair  is  in^ 
the  case  of  a  sale  of  ship  and  cargo  by  the  master,  which  can  SJSdcow  " 
only  be  justified  by  urgent  necessity,  if  suck  necessity  does  afh  reSL^SiSSl 
parenUy  exist  at  thb  time  and  on  the  spot,  I  conceive  that  —  nghtof  mas- 

ter  to  selt. 

the  master  will  be  justified,  although  subsequent  events  may  '-^ — 

show  that  a  difierent  course  might  have  been  attended  with 
soccess.'^  (a)  ^ 

It  further  appears  from  the  authorities  that,  as  between  the  ifthesaiewera 
assured  and  the  underwriter y  if  the  sale  were  otherwise  justi-  fiSuTTinaSei 
fiable,  it  makes  no  difierence  whether  it  were  conducted  by  ?®.t"®?*JI?f  ■• 

'  •^    to  the  lioht  to 

the  master  alone,  where  the  assnred  has  no  agent,  or  by  the  recover  lor  a 
master,  with  the  sanction  and  attendance  of  one  of  the  part-  wheu^it  wa* 
owners  who  is  agent  for  the  rest  (b)^  or  even  by  the  assured  or  ownS***" 
himself,  who  is  both  master  and  owner,  and  also  plaintiff,  in  |^^^^^^^ 
the  action  (c),*:  ''  On  the  broad  ground,"  says  Chief  J.  Dallas, 
**  of  a  power  to  act  on  a  sudden  emergency,  to  save  as  much 
^as  could  be  saved  from  impending  ruin,  whether  it  be  the      *1098 
owner  or  captain,  will  make  no  difierence,  if  the  circumstan- 
ces justified  the  seffing,  and  the  sale  was  honestly  and  fairly 
conducted."  (d)  ^ 

{a)  Per  Story,  J.  in  t  Tbe  Ship  Fortl-       {b)  Aa  in  Idle  «.  Royml  Exch.  Asa. 

tode,  3  Sumoer,  228,  cited  2  Phillipa  on  Comp.  3  Moore,  119.    8  Taunt  759. 
ftaa.  3ld.    See  alao  to  the  aanie  efieet  the       (e)  Aa  in  Green  v.  Eojral  Exch.  Aaa. 

HBfluriai  of  Ch.  J.  Kent  in  t  Fontaine  9.  Comp.  1  Manh.  Bep.  447.    6  Taunt  68; 

Pbcenix  Ina.  Comp.  11  John.  Bep.  cited  and  in  Doyle  v.  Dallaa,  1  Mood.  &  Rob. 

in  2  PhiUips  on  ins.  271.  311.  48. 

{di  PwDbUm,  C.  J.  3  Moon,  14& 


>  The  fact  that  tbe  vessel  ia  got  ofi^  delivered  of  her  peril,  and  repaired  by  the 
poichaser,  aflef  a  sole,  is  eercainly  a  strcmg  eireomstanoe  against  the  necessity  of  the 
saAe.  But  il  is  by  no  means  decisive ;  for  cases  of  this  sort  are  nol  to  be  judged  of  by 
yJbb  event.  A  vessel  may  be  apparently  in  a  desperate  situation,  and  yet,  by  some 
lucky  accident,  or  unexpected  concurrence  of  fortunate  circumstances,  she  may  be 
asiiswrfil  from  her  peril.  The  Brig  Sanh  Ann,  2  Sumner,  2US,  216 ;  Fontaine  v.  Phoniz 
las.  Co.  11  Jotu.  299.  See  also  HaU  s.  Franklin  Ins.  Co.  9  Pick.  466^  Peele  v. 
Merchants  Ins.  Co.  3  Mason,  27;  Wood  v.  Lincoln  and  Kennebec  Ins.  Oo. 
SMMn.483. 

<  See  Hall  9.  FMnklin  Ins.  Co.  9  Pick.  466,  cited  oMe,  1086;  in  note. 

*  See  Peiroe  v.  Ocean  Ins.  Co.  18  Pick.  83,  cited  ante,  1066,  in  not^. 

4  Where,  on  a  sale  ef  the  ahip  by  the  master,  on  aocoont  of  damage,  she  Is  purchased 
by  tbe  master  or  by  the  ownen,  and  rspaired,  the  assured  have  not  the  right  of  aban- 
aoonent.  Hall  «.  Franklin  Ina.  Co.  9  Pick.  466  ;  Church  v.  Marine  Ins.  Co. 
1  Mason,  341.  Bm  see  Maryland  It  Phcenix  ins.  Co.  e.  Bathnrst,  6  QiD  &  John. 
199;  Woodward,  J.,  in  Robinson  9.  Unhed  Ins.  Co.  1  John.  611;  Kent,  Cb.  J.,  aa 
Jnmelv.  Marine  Ian.  Co.  7  John.  426;  Ogden  «.  Fin  Ins.  Co.  10  Joha.  180. 
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Caawof  inoavi-      §  389.  In  all  the  cases  hitherto  considered,  a  sale,  whether 

gftbiUw :  where  /^  • 

repair  would  by  the  master  or  by  the  owoeri  who  is  also  plaintiff  ia  the  ac- 
^  i^^d  tion,  had,  in  liact,  taken  place  before  notice  of  abandonment, 
repauB^how^cw^  and  daim  to  recover  as  for  a  total  loss :  it  is,  however,  quite 
^iiaaa^^-  certain,  that  although  no  sale  may  have  intervened,  yet,  if  the 

Though  no       gtatc  of  the  ship  be  such  as  would  have  justified  a  prudent 

nle  may  have  *  *  * 

interveued,  the  owner,  if  Uninsured,  in  the  exercise  of  a  sound  discretion,  to 

give  ootke  of  scU  rather  than  to  repair,  from  a  reasonable  certainty  that  the 

JJ^^l^r*^^  cost  of  repairs  would  exceed  the  repaired  value,  this  is  equally 

foratotaiio88,  ^  constructive  total  loss,  as  though  a  sale  had  actually  uken 

wherever  the  »  o  ^  •^ 

ertimated  coat    place  (c),  it  being  always  remembered,  that  it  is  not  the  sale 
woulSThave  ex-  itsclf  which  gives  the  right  to  abandon,  but  the  ship's  being 
pai^va^eT    reduced  to  such  a  state,  as  to  justify  a  sale. 
Present  rule  of       The  rule  of  law,  in  fact,  is  clearly  settled,  as  stated  by 
*^'      Chief  J.  Tindal  in  a  recent  case,  '<  MU  where  the  damage  to 
the  ship  is  so  great  from  the  perils  insured  against^  as  that  the 
owner  cannot  put  her  in  a  state  cf  repair  necessary  for  pur^ 
suing  the  voyage  insured^  except  at  an  expense  greater  than  the 
value  of  the  sIUpj  he  is  not  bound  to  incur  that  expense^  but  is 
at  liberty  to  abandon^  and  treat  the  loss  as  a  total  /of^,"  (/) 
QuertioDs  as  to      Several  questions  have  arisen  upon  the  true  construction  of 
fltruotioQ  of  this  this  rulc,  which  may,  perhaps,  be  conveniendy  discussed 
"^  under  ihe  three  following  heads :  — 

1.  Of  what  nature  are  the  repairs,  the  cost  of  which  is  to 
exceed  the  ship's  value  ?  2.  How  is  the  cost  of  repair  to  be 
estimated  ?  3.  What  is  that  value  of  the  ship  with  which  such 
cost  is  to  be  compared  for  the  purpose  of  ascertaining  whether 

1099*  ^^^  ^^^^  ^  constructively  total  ? 
Fifu.  Of  what  *Firstf  then,  as  to  the  nature  of  the  repairs  alluded  to  in  the 
f^Vvaiiuded  Tule :  it  is  uow  clearly  settled  that  these  repairs  are  not  to 
iLyneed'not'  be  such  Complete  repairs  as  may  be  necessary  to  enable  the 
be  such  as  are  ghip  to  carry  on  the  same  cargo  ;  but  only  such  as  are  neces- 
enabie  the  ship  sary  to  enable  her  to  keep  the  sea,  as  a  ship,  again,  in  fact,  to 
ca^^iuonly  render  her  navigable^  and  capable  of  being  carried  on,  either 
for^e*voya^e.  ^^  ballast,  or  with  any  kind  of  cargo,  to  her  port  of  original 
u^Ijt  ^?^*  destination :  thus,  in  the  case  of  Reid  v.  Darby ^  where  it 
appeared  that  the  ship  had  been  sold  abroad,  under  a  Vice- 


(e)  Allen  a.  Sugrae,  8  E  ft  Cr.  9S1.    3       (/)  Per  Tiadal,  C.  J.  in  6  M.  ft  Or. 
Mann,  ft  Ryl.  9«    Young  v,  Tiuing,  2    810. 
M.  ft  Or.  903. 
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Admiralty  decree,  upon  a  report  of  surveyors  certifying  that  Cansofmnavi. 
*'  the  ship  was  totaUy  unfit  to  proceed  with  her  cargo  to  her  repair  woui/'^^ 
port  of  destination;  "  and  that  the  expense  of  such  repairs  as  ^^^^r^*^^ 
would  enable  her  to  do  so  would  exceed  her  value  when  ▼«*"«! -7  cost  of 

repeira  how  es- 

repaired,  Lord  EUenborough  said,  in  reference  to  this  part  of  timated. 

the  case,   "  it  is  not  found  that  the  ship  was  not  navigoMey 

but  only  that  she  was  not  capable  of  being  navigated  home 

with  her  then  cargo ;"  (g)  the  same  circumstance,  as  we  have  Doyle  v.  Dallas, 

already  seen,  has  been  held  by  Lord  Tenterden  not  to  justify  ]gMood.&Rob. 

the  sale,  on  the  ground   that  the   underwriters  indemnify 

only  against  the  loss  of  the  ship^  not  of  the  voyage,  and  the 

loss  of  the  voyage,  therefore,  cannot  make  a  constructive 

total  loss  of  the  ship,  (h) 

So  clearly  is  it  established,  indeed,  in  insurance  law,  that  Thompson  v. 
by  the  word  "repairs"  in  the  above  rule  is  meant  such  wdisl*i^.'* 
repairs  as  are  necessary  to  make  the  ship  navigable  for  the 
voyage,  that  the  Court  of  King's  Bench  refused  to  grant  a 
new  trial,  on  the  ground  that  Lord  Tenterden,  in  leaving  a 
case  of  this  kind  to  the  jury,  had  not  precisely  expressed  to 
them  the  necessary  extent  of  the  repairs :  "  a  jury  of  Londoa 
merchants,"  the  court  said,  "  must  have  understood  them  to 
be  such  repairs  as  would  put  the  ship  into  condition  for  the 
voyage."  (i) 

Secondly^  as  to  the  mode  of  estimating  the  cost  of  repairs^      #  hqq 
^various  questions  have  arisen  both  in  this  country  and  the  Steondty.  What 
United  States.     It  may  be  taken  as  a  settled  rule  in  this  estimating  the 
country,  that  the  cost  of  repairs  is   to  be  calculated  ivith  S^^S^-' 
reference  to  all  the  circumstances  attending  the  ship,  at  the  ^'reDce^i*^^^ 
place  and  time  of  the  casualty ;  t.  e.  the  question  is^  what  ^^  ctrcum- 
would  a  have  cost  to  repair  the  ship  where  she  lies  ;  ^  and  in  ing  the  ship  at' 

the  time  and 
^aoe  of  the 
{g)  Keid  V.  Darby,  10  East,  143.  (t)  Thompson  v.  Colvin,  U.  &;  Web.  casualty. 

(A)  Doyle  V.Dallas,!  Hood,  dc  Bob.  48.    140. 


>  In  Hall  9.  Franklin  Ins.  Co.  9  Pick.  466,  it  was  decided  that  the  expense  of  repair- 
ing the  ship  at  the  place  where  she  is  injured,  is  not  the  criterion  for  determining 
whether  there  is  a  oonstructive  total  loss,  if  there  are  no  reasonable  means  of  making 
the  repairs  at  that  place,  and  the  ship  can  be  safely  navigated  to  a  port  where  the 
lepairs  can  be  made  at  an  expense  of  less  than  fiAy  per  cent,  on  the  value  of  the 
■hip ;  but  in  such  case  it  k  the  duty  of  the  master  to  proceed  to  such  port  to  make 
the  repairs.  Oirok  9.  Ckwunonwealth  Ins.  Co.  21  Pick.  456, 466;  American  Ins.  Co. 
9.  Center,  4  Wendell,  45^  51 ;  S.  C.  7  Cowen,  564 ;  oMto,  1066,  in  note.  See  Patap- 
noo  Ina.  Ca  9.  Soothgmte,  6  Pelen,  (S.  C.)  604.     So  where,  by  making  partial 
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Ownof  innavi-  fonning  this  estimate,  all  the  then  existing  circumstances  are 
rej^^wDuid  '^  to  be  taken  into  consideration :  thuSi  where  a  ship  was  sold  at 
^repl^^  a  port  where  great  difficulty  existed  in  obtaining  materials, 
J^nho^  ^  ^^^  ^  ^  «awo»  of  the  year  peculiarly  unfavorable  for  repairs^ 
timated.  Lord  Teutcrden  told  the  jury  to  take  bo^i  these  circumstances 

into  their  estimation,  in  considering  whether  the  probable  cost 
of  repairs  was  such  as  to  justify  the  sale,  (j) 

So  where  a  Dutch  ship,  stranded  on  the  Goodwins,  and 
brought  into  the  port  of  London,  would  not  sell  in  England 
for  so  much  as  it  would  cost  to  repair  her  here,  owing  to  her 
being  a  foreign  ship  ;  nor  in  Holland^  for  so  much  as  it  would 
cost  to  repair  her  there,  owing  to  a  usage  of  trade  in  Holland, 
by  which  stranded  ships  wouldaiot  be  employed  again  by 
any  of  the  Dutch  trading  companies ;  it  was  held  by  the  jury, 
in  comparing  the  cost  of  repairs  with  the  ship's  repaired  value, 
,         were  rightly  durected  to  take  all  these  facts  into  their  consid- 
eration. (A) 
Paitiai  i«P^        If  a  ship  be  partially  repaired  at  the  place  of  the  casualty, 
the  casuaitv      and  afterwards  arrive  at  her  port  of  destination  in  a  state  of 
to^^bseqaeot     Complete  disability,  so  that  the  aggregate  of  the  cost  of  the 
mireine^      partial  repair  abroad,  added  to  that  of  the  repair  necessary  to 
mating  the  ooBt.  make  her  a  navigable  ship  again  at  home^  would  exceed  the 
price  for  which  she  would  sell  at  home  after  the  repairs — 
this  would  seem  to  be  a  case  of  constructive  total  loss.  (Q 
So  also  the  ex-       Wheficvcr,  in  order  to  render  the  ship  navigable,  it  would 
^uiinff  the  ship  ^be  necessary,  not  only  to  repair  her,  but  also,  as  a  prepar- 
p^arato^  to    sitory  step,  to  incur  expense  for  the  purpose  of  getting  her  off 
beP^d^'to'the  ^^'^^j  ^'  Weighing  her  up,  it  seems  clear  that  the  estimated 
ezpenae  of  the   expcuse  (rf  SO  doiug  ought  to  be  added  to  the  estimated  cost 

repairs  in  esti- 
mating  the  coat. 

1 101  ^  (j)  Thompson  v.  Colvin,  LI.  &.  Wela.    the  aggregate  cost  of  both  repairs  exceeds 

140.    See  also  Read  v.  Bonham,  3  Brod.  katf  the  value.    See  cases  cited,  2  Phil- 

&  Bingb.  147.    Morris  v.  Robinson,  3  B.  Ups  on  Ins.  283, 283.    ^  Center  9.  Amen- 

&  Cr.  196.    5  D.  &  Ryl.  35.    Cannan  v.  can  Ins.  Co.  7  Cowen,  564.     American 

Meaburn,  1  Bingh.  243.    8  Moore,  127.  Ins.  Co.  v.  Center,  4  Wendell,  *45.    Hall 

Somes  V.  Sugrue,  4  C.  &  P.  274.  v.  Franklin  Ins.  Co.  9  Pick.  466.    Oirok 

(A)  Young  V.  Taring,  2  M.  &  Gr.  583.  o.  Commonwealth  Ins.  Co.  21  Pick.  456, 

2  Scott's  N.R.  752.  466.^ 

(0  So  held  in  the  United  States,  where 


repairs,  fhe  vessel  can  be  safely  navigated  to  another  port,  where  her  repairs  can  be 
oompleled  at  snch  a  sum  that  the  trhole  expense  will  not  exceed  half  the  value  of  the 
vefesel,  the  insured  has  no  right  to  abandeo.  Oirok «.  Commonwealth  Ina.  Go.  21 
Pick.  456. 
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of  the  subsequent  repairs,  in  order  to  ascertaia  whether  the  Cases  of  mnavi- 
aale  was  a  justifiable  measure,  and  the  loss  constructively  repair  would 

total-  («)  r»^S^ 

The  whole  estimated  expense,  in  fact,  of  so  treating  the  ▼«*"«. —cort  of 

*^  '  ^  o  rapairo  howe*- 

ship,  as  to  ^make  her  fit  to  navigate  the  seas  again,  is  that  timated. 
which  a  prudent  owner,  if  uninsured,  would  take  into  his 
consideration  in  making  up  bis  mind  whether  to  sell  or 
repair ;  and  must,  therefore,  be  included  in  ''  the  cost  of 
repairs,''  as  that  phrase  is  employed  in  the  rule  now  under 
discussion. 

A  question  has  been  raised  in  the  United  States,  whether,  Oae  thiid  new 
in  estimating  the  probable  cost  of  repairs,  a  deduction  is  to  be  deducted  in 
be  made  of  oneHhird  new  for  old  :  the  better  opinion  there  ^"^f^repLin. 
seems  to  be  — an  opinion  advocated  by  the  high  authority  of 
Mr.  Justice  Story  (n),  and  adopted  by  the  Supreme  Court 
of  the  United  States  (a),  that  this  deduction  is  not  to  be 
made  in  estimating  the  cost  of  repairs :  ^  Mr.  Phillips,  in- 

(m)  See  the  previous  cases,  especially        (n)  In  f  Peele  v.  Merchants'  Ins.  Gomp. 

Mount  V,  Harrison,  4  Bfngh.  388.    Doyle  3  Mason,  27 ;  and  see  2  PhJIlipe  on  ins. 

9.  Dallas,  1  Mood,  dt  Rob.  48.    Gardner  277. 

9.  Salvador,  ibid.  116.    S.  L.  in  the  United        (o)  In  f  Bradlie  v.  Maryland  Ins.  Comp. 

Stales.     See  i  Bradl.  v.  Maryland  Ins.  12  Peters  (S.  C.)  Rep.  399.    See  Fhillipa 

Comp.  12  Peters  (S.  C.)  Rep.  400.    <<  Stf-  on  Ins.  ^  n^rd, 
waJl  9.  United  Slates  Ins.  Co.  11  Pick. 
90.}. 


>  Rnbinton  v.  CoouDoawealth  Ins.  Go.  3  Sunnier,  220,225.  In  this  ease,  Mr.  Jos- 
tiee  Story  said ;  — *  **  In  calculating  the  half  value,  the  rule  laid  down  by  the  Supreme 
Court  of  the  United  States  is,  that  the  vessel,  aAer  she  has  been  remiired,  must  be  of 
doable  the  value  of  the  costs  of  the  lepairs,  without  any  deduction  of  one  third  new  * 
tor  old ;  and  that  the  deduction  of  one  third  new  for  old,  is  not  to  be  made  in  oases  4>f 
this  nature,  but  is  solely  applicable  to  cases  of  a  partial  loss,  where  the  owner  hat 
come  again  into  possession  of  the  vessel,  and  has  received  the  benefit  of  the  repairs. 
I  sum  aware  that  a  rule  somewhat  difierent  has  been  laid  down  by  the  Supreme  Gout 
of  Massachusetts.  Debkns  9.  Ocean  Ins.  Co.  16  Pick.  303,  313,  314.  On  the  present 
eoeasioo,  I  feel  myself  bound  to  follow  the  doctrine  of  the  Supreme  Court  of  the  Uni- 
ted States,  by  whose  judgment,  indeed,  I  am  bound ;  although,  even  as  a  new  ques- 
tion, I  have  no  hesitation  to  say,  that  I  entirely  concur  in  that  judgment."  See  3 
Kent,  (dth  ed.)  330,  331;  BradUe  v.  Maryland  Ins.  Co.  12  Peters,  378;  Peele  tr. 
Merchants  Ins.  Co.  3  Masco,  27.  On  the  other  hand,  in  DebloiB  9.  Ooean  Ins.  Co. 
16  Pick.  303,  313, 314,  Mr.  Justkse  Putnam,  in  giving  the  opinion  of  the  Supreme 
Couft  of  Massachusetts,  said ;  —  "  In  regard  to  the  deduction  of  one  third  new  for  dd, 
we  think  there  is  just  as  good  a  reason  to  apply  the  rule  to'the  ooosideration,  whether 
or  not  there  was  a  technical  total  kMS,  as  there  k  to  apply  it  to  a  partial  toss.  In  the 
latter  case,  it  has  been  long  settled,  is  uniformly  applied,  and  generally  works  weU. 
This  point  came  directly  under  the  consideration  of  the  court  of  emirs,  in  New  York, 
in  Smith  v.  Bell,  2  Gaines  Gas.  IfiS,  whers  a  majority  of  the  pourt  of  errors  concuned 
with  the  opinion  of  Lansing  C,  that,  to  ooiMUtule  a  Ifcihnicial  total  low  of  a  s^  by 
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Caflesofinnavi-  deed,  seems  opposed  to  the  rule  thus  established  (/»)  :  but, 
rapair^woaid^  on  principle,  ^  it  appears  correct,  and,  in  fact,  to  follow  as  a 
STi^JaSed'"  consequence  from  the  test  of  constructive  total  loss,  as  laid 
▼aJne— cost  of  (]own  HI  our  owu  jurisprudence,  viz.  that  the  point  to  be  eon- 
timated.  sidcred  IS,  whether  a  prudent  owner,  ifuniusuredy  would  seU 

rather  than  repair,  from  a  calculation  that  the  cost  of  repairs 
would  exceed  the  repaired  value :  this  clearly  implies  that 
all  considerations  as  to  the  cost  of  repairs  are  to  be  disre- 
garded, which  have  reference  to  the  sum  they  would  cost  an 
owner,  if  insured. 
1102*  Another  question   has  been  raised,  both  in  the  United 

istheexpenae    #gtetes,  and  recently  in  this  country,  viz.  whether,  in  the  case 

of  aucb  repairs  '^  *^ 

as  ihe  old  and  of  an  old  and  decayed  ship,  the  jury,  in  estimating  the  pro- 
of  the*8hip  nfay  bablc  cost  of  repairs,  with  a  view  to  ascertain  whether  they 
neottSS^*rbe  would  exceed  the  repaired  value,  are  to  be  directed  to  exclude 
excluded  in       ftom  their  estimate  the  cost  of  all  such  repairs  as  the  decayed 

eaUmating  the  r  j 

cost?  state  of  the  ship  may  have  rendered  necessary. 
It  is  not,  where      The  better  opinion  in  the  United  States,  and  the  law  as 

ihown  OT*ad-  recently  seUled  in  this  country  would  seem  to  be,  that,  if  the 

nutted  to  have  necessity  of  the  repairs  may  fairly  be  referred  to  the  perils 

when  she  sail- 

^/f^^  {,)  a  PWlUp.  on  In»  878,  S?». 

Kirs  to  have 
en  caused  by  — ——-^-— -—-—-----—--—-——-— .-^— —--—--— -—-^—— -———--—-—--—-— ——--—- 
the  perils  in- 
sured against      |j^  p^^ji,  ^^  ^  ^^  ^^le  must  be  injured  to  the  amount  at  least  of  half  her  value  after 
deducting  one  third  new  for  old.    This  ]»  a  practical  rule,  of  the  utility  of  which  mer 
chants  and  underwriters  may,  perhaps,  be  as  competent  to  decide  as  judges  are ;  and 
it  may  not  be  amiss  to  observe,  that  it  has  been  introduced  into  some,  if  not  all,  of  the 
^  Boston  policies.  ^  Where  a  construction  is  to  be  made,  in  the  absence  of  binding 
authority,  we  prefer  that  which  restrains,  rather  than  that  which  enlarges  the  right  to 
make  a  technical  total  loss.    We  hepe  Uiat  in  this  state  it  will  be  ooosidered  as  settled 
that  a  deduction  of  one  third  new  lor  old  is  to  be  made  in  regard  to  technical  total 
losses,  as  it  is  made  in  regard  to  partial  losses.  **    See  also  Sewall  v.  U.  S.  Ins>  Ca 
11  Pick.  90 ;  Winn  v.  Col.  Ins.  Co.  12  Pick.  279;  Orrok  v.  Commonwealth  Ins.  Coi 

21  Pick.  4M;   Hall  v.  Ocean  Ins.  Co.  21  Pick.  472;  Beynoids  v.  Ocean  Ins.  Ca 

22  Pick.  191, 196.  It  should  be  observed,  that  in  most  of  the  Massachusetis  cases 
above  cited,  there  was  a  special  clause  in  the  policy,  providing  that  the  assured  should 
not  be  entitled  to  abandon  for  the  amount  of  damage  merely,  unless  the  amount  which 
the  insurers  would  be  liable  to  pay  under  an  adjiistment  as  of  a  partial  loss,  should 
exceed  half  the  amount  insured.  .  But  in  Deblois  k).  Ocean  Ins.  Co.  it  does  not  appear 
that  any  such  clause  existed ;  and  the  reasoning  and  conclusions  of  the  court  were 
not  based  upon  any  thing  peculiar  in  the  facts  before  them.  The  rule^  as  stated  in 
Smith  V.  Bell,  above  cited,  Appears  to  have  been  ndhered  to  in  New  York.  Peoant  9. 
Nat.  Ins.  Co.  15  Wendell,  453.  See  Amer.  Ins.  Co.  v.  Ogden,  20  Wendell,  287, 207, 
300 ;  Dickey  v.  N.  York  Ins.  Co.  4  Cowen,  222;  Center  ^y.  Amer.  Ins.  Go.  4  Wend. 
45.  The  adoption  of  the  above  rule  in  Massachnsetts  seems  to  have  arisen  from  a 
desire  to  reslrein  abandonments  under  the  American  rule  for  technioal  total  lossesL 
Deblois  9.  Oooan  Ins.  Co<  cited  mnu^  1067,  in  note. 
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insured  against,  and  the  ship  is  shown  or  admitted  to  have  CaMsofmnavi-  « 
been  seaworthy  when  she  sailed,  the  jury  need  not  to  be  told  ^wir  wouid^^  * 
to  exclude  the  expense  of  such  repairs  from  their  estimate,  the^i^h«d^* 
though,  but  for  the  casualty  which  caused  the  loss,  the  de-  J^MHThow^eS^ 
cayed  parts  of  the  ship  might  have  been  strong  enough  for  timated. 
the  voyage. 

The  point  in  our  jurisprudence  seems  to  have  been  first 
raised,  but  not  disposed  of,  in  the  case  of  Thompson  v.  Colvin. 

In  this  case,  an  old  ship  (which  was,  however,  admiUed  to  insachcatsit 
have  been  seaworthy  when  she  sailed)  left  Savannah  on  her  dUA^cOytoule 
voyage   for  Liverpool,  but  three  days  afterwards,  owing  ^"gl^"!* 
partly  to  damage  sustained  in  the  Savannah  river,  and  partly  particular  in- 
lo  heavy  gales  at  sea,  was  found  so  leaky  that  she  was  '^A^ 
obliged  to  put  back  to  Savannah,  and,  on  survey  there,  was  ^i^lnlAve 
declared  unfit  for  service,  and  sold  for  the  benefit  of  all  con-  ^^?Jj[]J^ 
cemed.    The  evidence  as  to  her  state  when  surveyed  was  ^er  repaired 
contradictory;    but,  on  the  part  of  the  defendants  it  was  Thompaonv. 
attempted  to  show  that,  although,  owing  to  the  generally  ^]iJ|'^'i4o  ^ 
decayed  condition  of  the  ship,  to  have  thoroughly  repaired 
her  would  have  cost  more  than  her  value,  yet  the  effect  of 
the  damage  done  to  her  by  the  perib  of  the  seas  might  have 
been  repaired,  so  as  to  have  enabled  her  to  coipplete  her 
voyage,  at  a  less  cost    Lord  Tenterden  having  told  the  jury, 
generally,  that  the  loss  was  total  if  she  could  not  have  been 
repaired,  so  as  to  perform  her  voyage,  for  less  than  her  worth 
when  repaired,  and  the  jury,  on  the  evidence,  having  found 
for  the  plaintiff,  a  new  trial  was  moved,  on  the  ground  that, 
€U  the  umierwriters  ought  only  to  be  liable  f<n' what  were  strictly 
Hhe  effecis  of  the  acddefU^  it  ought  to  have  been  left  distinctly      *  1103 
to  the  jury  to  say,  whether  the  particular  injuries  arising  from 
the  perils  insured  against  could  not  have  been  repaired,  so  as 
to  make  her  seaworthy  for  the  voyage,  at  a  reasonable  ex- 
pense, although^  from  her  general  stale  of  decay ^  it  might  not 
have  been  worth  while  to  put  her  into  complete  repair*    The 
court,  thinking  the  question  as  to  the.  repairs  had  been  pro- 
perly left  to  the  jury,  and  that  they  must  have  understood  it 
folly,  refused  the  rule,  (q) 

It  is  remarked,  in  one  of  those  notes  which  add  so  much  Bemaria  oa 
value  to  all  the  reports  of  mercantile  cases  in  which  Mr.  ^^ 

(f )  Jhompnn  v.  Gohrin,  U.  It  Wdf.  140. 
81  • 
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'   Caaesof  irinavi-  Lloyd  wa«  concemed,  that  it  is  of  importance  to  make  an 
*  repair  would      express  distinction  between  the  repairs  necessary^  in  conse- 
ih^K^!ked^  Q^'^ce  of  the  general  condition  of  the  vessel^  and  those  which 
reiMi?re"how*  ^  ®'?  required  to  make  good  a  damage  covered  by  the  policy. 
tiroated.  R  is  added,  however,  that,  as  in  the  particular  case  there 

was  an  admission  of  seaworthiness,  the  state  of  the  ship  at 
the  time  of  survey  must  be  taken  to  have  been  owing  ex- 
clusively to  the  perils  insured  against.     This  last  remark  is 
corroborated  by  the  following  case :    A  ship,  which   was 
If  an  old  and     admitted  to  be  seaworthy  by  a  clause  in  the  policy,  in  the 
admi^  to '£e"  course  of  her  homeward  voyage  from  China  to  London  met 
•eaworthy,  the   y^\\)^  ^  violent  hurricanc,  by  which  she  received  so  mach 

jury,  in  consid-  '    ,  ^ 

taruig  whether  damage  that  she  was  obliged  to  put  into  the  Mauritius ; 
pain  woaid  ex.  being  there  surveyed,  it  appeared  that,  from  the  damage 
ed  value, 'neeT  caused  by  the  storm,  and  the  old  and  decayed  state  of  the  ship, 
erduidiih>m  ®*^®  ^^  "^^  worth  repairing :  had  it  not  been  for  the  storm, 
their  estimate     however,  the  decayed  state  of  the  ship  would  not  have  pre- 

all  aach  repairs  i/r  ^.,  .  ^  , 

as  were  made    vented  her  from  perfdrmmg  her  voyage  m  safety :  the  es- 

t^ddTimd  Je-  surcd,  who  had  given  due  notice  of  abandonment,  claimed  to 

ihJ^hip*^  ^    recover  as  for  a  total  loss.     Mr.  J.  Erie,  before  whom  the 

Nairn?  16  L.  J  ^^"^  ^^  tried,  left  to  the  jury  the  question,  "  whether  the 

c.  PI.  'i94.       cost  of  repairing  the  damage  arising  from  the  perils  insured 

agai?ist  would  have  been  greater  than  the  value  of  the  ship 

when  repaired  ?  "  directing  them,  if  they  thought  so,  to  find 

for  the  plaintiff.     The  jury  having  found  for  the  plaintiff  as 

1104  ^     *f^^  ^  ^^^^i  I^^)  A  ^^^  ^'i^l  ^^  moved  for,  on  the  ground 
that  they  shoidd  have  been  told  thai^  in  estimating  the  cost 
of  repairs^  they  ought  to  ^exclude  from  their  consideration  all 
such  repairs,  as  were  made  necessary  by  the  decayed  state  of 
some  parts  of  the  ship.     The  court,  however,  after  argument, 
refused  the  rule,  on  the  ground  that  the  jury  had  been  told 
to  consider  the  damage  done  by  the  perils  insured  against  as 
the  matter  on  which  their  estimate  should  be  founded  :  they 
added,  moreover,  that,  on  a  careful  examination  of  the  evi- 
dence, they  thought  no  repairs  were  included  in  the  estimate, 
except  such  as  were  fairly  referable  to  perils  of  the  seas,  (r) 
Doctrine  in  the       The  doctrine  in  the  United  States  on  this  subject  appears 
M  to^l^p^t  ^^  agree  with  our  own,  and  may  be  shortly  stated  to  be  that, 
if  the  ship  be  seaworthy  for  the  voyage  when  she  sailed,  and 

(r)  FhilUps  V.  Naime,  16  L.  J.  C.  Fl.  194. 
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repairs  have  been  rendered  necessary,  in  the  course  of  the  Caaesof  innavi- 
voyage,  by  the  perils  insured  against,  the  increased  expense  repair  woui<r^ 
of  making  such  repairs,  arising  from  the  old  or  decayed  state  ih!^*,^2IiFed*" 
of  the  ship,  is  not  to  be  deducted  in  calculating  whether  the  ^^^^}^i^^^^ 
cost  of  repairing  will  exceed  the  ship's  value  when  repaired  timated. 
(or,  as  the  rule  is  in  the  United  States,  half  the  repaired 
value). 

Thus,  in  one  American  case,  Mr.  J.  Livingston  remarked, 
"  I  adopt,  as  a  general  rule,  that,  if  the  old  injuries  (arising, 
in  the  particular  case,  from  the  ship's  bottom  being  worm' 
eaten  when  she  sailed)  are  not  such  as  to  make  the  ship  in- 
navigable (unseaworthy,)  no  deduction  is  to  be  made,  on  that 
account,  from  the  cost  of  repair  (s)  :  "  and  in  another  case, 
the  court  said,  that  the  objection  could  be  made  only  in  re- 
ference to  the  seaworthiness  of  the  ship  at  the  commencement 
of  the  voyage  (t)  ;  in  a  third  case,  the  rule  is  stated  to  be, 
**  that,  in  case  an  injury  is  received  by  an  old  and  decayed 
vessel  which,  independent  of  the  accident,  n)ight  have  run 
some  time ;  if  the  repairs  cannot  be  put  on  her  so  that  the  un- 
^*iBOund  part  can  be  used  as  formerly,  without  an  expense  ^  1105 
equal  to  one  half  her  value  (in  our  law  it  would  be  exceeding 
her  value  when  repaired,)  or,  in  other  words,  where  the  injury 
which  the  underwriters  are  obliged  to  make  good  is  the  cause  of 
the  decayed  parts  requiring  repairs^  that  then  the  assured  may 
abandon :  but  if  repairing  the  injury,  which  has  arisen  from 
one  of  the  perils  insured  against,  will  replace  her  in  the  same 
situation  she  was  in  before,  no  matter  how  unsound  all  her 
other  parts  may  be,  then  the  insured  shall  not  have  this  right, 
for  all  that  they  can  ask  is,  that  the  ship  may  be  placed  in 
statu  quay  (u) 

The  rule,  therefore,  on  the  whole,  appears  to  be  this :   if  General  resait 

,.  1  t  1^  't    t     t  «  oftheauihori- 

the  ship  was  seaworthy  when  she  sailed,  the  assured  may  Ues  as  to  Uus 
abandon,  and  recover  for  a  total  loss  wherever,  by  the  perils  ^^^^ 
insured  against,  the  ship  is  so  damaged  that  she  cannot  be 
rendered  navigable  agqinj  except  at  a  cost  greater  than  her 
repaired  value ;  and,  in  estimating  such  cost,  no  deduction  is 
to  be  made  for  the  increased  expense  of  repairs,  arising  from 

{$)  In  t  Depeysier  v.  Col.  Ian.  Comp.  (»)  Per  Porter,  J.  in  f  H^de  v.  Loaisi- 

9  Ciunea,  85.    2  PhiUipt  on  Ins.  280.  ana  State  Ins.  Comp.  1  Martin,  N.  8. 

(f)  t  Depeyiter  v.  Ooean  Ina.  Comp.9  410.    2  PtuUtps  on  Int.  281. 
Coweo,63.    2  PhiUipt  on  Ins.  280. 


] 
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Caaeflof  innaTi-  her  age  Of  State  of  decay  :  if,  however,  she  can  be  repaired, 
repai*  wouidr*'  SO  OS  to  keep  the  seaj  at  a  less  cost  than  her  repaired  value,  the 
Sf re^Sed*^  assured  cannot  elect  to  abandon  merely  because,  owing  to  her 
vuiae,--co8tof  decayed  condition,  the  expenses  of  complete  repairs  would  be 

ropttiis  DOW  6t*  *  ^ 

timated.  greater  than  this. 

The  jury  can-  Jq  th^  United  States  it  has  been  determined,  that  the 
tingthecoetof  assured  ou  ship,  in  calculating  whether  she  is  worth  repair- 
iDtocwi^era-  ing,  is  not  entitled  to  take  into  consideration,  in  addition  to 
fro«i'SS'»hi^  the  probable  cost  of  repairs,  sums  due  from  him,  as  a  contri- 
o^ef**.**'*^"  bution,  in  general  average,  to  the  owners  of  the  cargo  or 
end  average,     freight  in  respect  of  previous  jettisons  (v) ;  ^  and  there  seems 

little  doubt  that  the  point,  if  it  should  ever  arise,  would  be 

decided  the  same  way  in  this  country. 

7%irdiy.  What      k  390.  The  third  questio»  relates  to  the  "  value  of  the 

18  ihe  valae  of  '  ^  .  -^       • 

the  ship  with     ^Atp,"  with  which  the  cost  of  repairs  is  to  be  compared  :  in 
of  lepain  is  to    Open  policies  it  was  never  doubted  that  by  these  words  were 
be  compared?    mg^nt  "  the  worth  of  the  ship  to  the  owner  when  repaired : " 
1106  *      *it  was,  however,  for  some  time  a  litigated  question  in  English 
law,  which  had  only  recently  been  set  at  rest  by  the  highest 
tribunal  in  this  country,  whether  the  standard  of  comparison 
vtras  the  same  in  valued  policies :  it  is  now  conclusively  de- 
cided that  it  is.^ 

The  first  case  in  which  the  point  was  distinctly  made,  was 
Allen  V.  Sugrue,  of  which  the  facts  were  shortly  these :  — 'a 

(v)  t  Peamt  v.  National  Ins.  Comp.  IS  Wendell, 4^    2PluIlips  oa  Ins. 284. 


1  Under  the  clause  in  the  policy  **  that  the  assured  shall  not  have  the  right  to  aban- 
don the  vessel  for  the  amount  of  damage  merely,  unless  the  amount,  which  the  insurer 
would  be  liable  to  pay  under  an  adjustment  as  of  a  partial  loss,  shall  exceed  half  the 
amount  insured,"  it  has  been  held,  that  in  order  to  authorize  an  abandonoient  for  sach 
cause,  the  particular  average  must  amount  to  that  proportion  of  the  value  of  the  ship 
independently  of  the  general  average  chaiges.     Orrok  «.  Commonwealth  Ins.  Co. 

21  Pick.  456 ;  Hall  v.  Ocean  Ins.  Co.  21  Pick.  472 ;  Beyndds  o.  Ocean  Ins.  Go. 

22  Pick.  191  s  Sewall  9.  U.  States  los.  Co.  11  Pick.  90.  See  Maggrath  v.  Church, 
1  Caines,  215 ;  Potter  9.  Providence  Washington  Ins.  Co.  4  Mason,  296.  So,  expen- 
ses incurred,  in  oider  to  ascertain  the  extent  of  the  kiss,  are  not  to  be  included.  Hall 
V.  Ocean  Ins.  Co.  21  Pick.  472.  So,  the  wages  and  provision  of  the  officers  and 
crew,  while  the  ship  is  undergoing  repairs,  are  not  to  be  included  in  the  estimates  for 
ascertaining  whether  the  cost  of  repairs  will  exceed  the  half  value.  But  a  reasonable 
allowance  shoald  be  made  for  the  custody  of  the  vessel,  if  necessaiy,  during  such 
repaiiB,  and  for  superintendence,  which  allowance  should  be  charged  to  the  aoooont 
of  labor.    Hall  9.  Ocean  Ins.  Co.  21  Pick.  472. 

*  See  jNM,  1111,  in  note. 
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ship,   on  returning  from  a  Baltic  voyage,  stranded  off  the  Cases  of  innavi. 
entrance  to  the  old  harbor  of  Hull  (her  home   port,)  and  Spair  would  ^ 
when  brought  into  port  was  found  to  have  been  reduced  by  SS^repaSJd*" 
the  stranding,  and  consequent  damage,  to  such  a  state  that,  value,— cost  of 
though  her  hull  held  together,  yet  she  would  require  rather  timated. 
reconstruction,  than  repair  to  fit  her  for  the  sea  again  :  she  This  value  is 
was  valued  in  the  policy  at  2000/. :  the  estimated  cost  of  by  the  poUcjTi 
repairing  her  was  1400/. ;   and  when  repaired  she  would  not  ^VSueT'**'^ 
have  been  worth  that  sum.     The  court  held  that  the  assured,  Alien  r.  So- 
who  had  given   notice  of  abandonment,  and  subsequently  Cr.  Ml. 
sold  the  ship,  might  recover  the  whole  amount  of  the  insur- 
anoe.  (w') 

In  answer  to  the  objection  that  the  assured  would  thus 
recover  2000/.,  where  the  cost  of  repairs  was  only  1400/.,  the 
court  said  that  the  question,  whel^ff  the  loss  is  total  or  partial^ 
18  precisely  the  same,  whether  the  poUcy  be  valued  or  open  ; 
the  only  difference  between  them  being,  that  in  the  one  case 
the  assured  must  prove  the  value  of  the  thing  insured,  in  the 
other  he  need  not. 

In  the  next  case  the  facts  were  as  follows:  —  a  Dutch  A  Dutch  East 
East  Indiaman,  two  days  after  sailing  from  Rotterdam^  on  sirandin«'oa 
ber  outward  voyage,  was  driven  ashore  on  the  Goodwin  suiS^wasso 
Sands  in  a  gale,  and  deserted  by  the  crew  for  the  salvation  gJJ",JSiW  no? 
of  their  lives;   while  she  lay  on  the   Goodwins  she  was  ^''^1^'^ 
plundered  by  wreckers  of  the  greater  part  of  her  stores  and  less  tbaa  her 
rigging,  and  her  masts  were  also  cut  away;   but  she  still  ^T^m^ 
subsisted  in  specie  as  a  ship :   she  was  afterwards  got  off  j^  t^^^her 
and  carried  into  Ramsgate,  and  ultimately  towed  round  to  r^f^^^^ 
*London :  her  owners  gave  notice  of  abandonment,  but  did  constructive  to- 
not  sell,  and  the  ship  remained  afloat  in  the  Commercial  she  might  ha^ 
Docks  at  the  time  of  action  brought.    At  the  trial  it  appeared  Ijeate?^- 
tbat  the  ship  was  valued  in  the  policy  at  8000/.,  that  her  ^^^^^^^^ 
value  as  she  lay  on  the  Goodwins,  if  sold  to  be  broken  up,  ^^My. 
was  700/.  and  the  salvage  charges  were  420/. :  it  also  ap-  ing^  2^m.  ^ 
peared  that  if  she  had  been  a  British  ship  she  might  have  Ellot^N.  R. 
been  repaired  in  England  for  less  than  her  value  when  re-  "^^ 
paired,  but  that,  being  a  foreign  ship,  she  could  not  have 


(v)  Allen  9.  Sugrne,  8  B.  dc  Cr.  561.  3  M.  &  Ryl.  9.     S.  C.  at  N.  Pr.  Dans. 
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sold  there  for  so  much  as  her  repairs  would  have  cost :  that 
if  repaired  in  Holland,  however  perfectly,  she  would  not 
have  fetched  so  much  as  the  cost  of  her  repairs,  owing  to  a 
rule  with  the  trading  companies  there,  not  to  employ  a  ship 
that  had  been  stranded  as  she  had  been.  The  effect,  there- 
fore, of  the  evidence  was,  that  the  ship,  when  repaired,  would 
not  have  been  worth  the  value  of  her  repairs,  either  in  Eng- 
land or  in  Holland,  owing,  in  the  one  case,  to  the  want  of 
a  British  register,  in  the  other,  to  the  usage  of  trade  in 
Holland. 

Under  these  circumstances,  Chief  J.  Tindal  told  the  jury, 
1.  That,  in  considering  whether  this  was  a  total  or  a  partial 
loss,  they  ought  not  to  take  into  account  the  value  in  the 
poUcy  ;  2.  That,  in  considering  the  same  questioni  they  ought 
to  look  at  all  the  circums^fnces  attending  the  ship  (t.  e.  that 
she  was  a  Dutch  ship,  belonging  to  Dutch  owners,  and  that 
the  usage  of  trade  in  Holland  was  as  proved,)  and  to  judge 
whether,  under  all  these  circumstances,  a  prudent  owner,  if 
uninsured,  would  have  declined  to  repair  the  ship ;  and,  if 
so,  they  might  find  it  a  case  of  total  loss :  the  jury  having 
accordingly  found  a  verdict  for  the  full  amount  of  the  in- 
surance, a  bill  of  exceptions  was  tendered  to  the  ruling  of 
the  Chief  Justice,  and  the  case  carried  up  into  the  Court  of 
Exchequer  Chamber :  that  court  held  the  direction  of  the 
Chief  Justice  right  on  both  points :  with  regard  to  the  first 
point,  they  said  there  was  no  case  or  principle  in  the  law  of 
insurance,  which  makes  the  estimated  value  in  the  policy,  a 
circumstance  on  which  the  question  of  total  or  partial  loss 
ought  to  turn,  it  being  only  intended  to  save  the  expense 
*and  doubt,  that  may  attend  the  investigation  of  value,  as 
affecting  the  quantum  of  compensation :  as  to  the  second  point, 
they  said  there  was  one  plain  way  of  considering  the  ques- 
tion. "  If  the  underwriters  had  accepted  the  abandonment, 
would  they  have  repaired  the  ship  themselves,  or  would  they 
not  have  taken  into  consideration  that  she  was  9^  foreign  ship, 
and  so  could  not  obtain  a  British  register  ?  and  that  she  was 
a  Dutch  ship,  and  therefore  codld  not  be  advantageously  sold 
in  Holland,  because,  under  the  circumstances,  the  Dutch 
trading  companies  would  not  employ  her  ?  and  if  they  neces- 
sarily must,  and  would,  have  considered  all  these  things-^ 
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"which  would  have  led  them  to  sell  the  ship  for  700/.  rather  CaaeBof  innavi- 
than  repair  her  —  the  assured  and  the  jury  were  equally  repair  would 
entitled  to  take  them  into  consideration."  (a;)  Sfre^SJd*^ 

In  the  next  and  final  case  on  the  subject,  the  facts  were  ^jl^"^^*^ 
these :  —  an  East  Indiaman,  while  lying  in  Madras  roads,  timated. 
in  the  course  of  her  voyage,  was  carried  out  to  sea  in  ballast  u^marketabu 
by  a  violent  hurricane,  and  was  necessarily  brought  into  Cal-  ^^^^^^ 
cutta,  where,  on  survey,  she  was  found  so  damaged  that  the  j^jj^^jrjji*^ 
cost  of  repairs  would  have  been  10,500Z.,  and  her  marketable  value  in  the 
value,  when  repaired,  would  only  have  been  9000/.,  either  in  Manning  v. 
England  or  at  Calcutta  :  the  latter  sum  was  also  her  market-  Yi^ 
able  value  at  the  time  of  effecting  the  policy,  and  immediately  Bench,  i68; 
before  the  casualty:  she  was,  however,  valued  in  {he policy  2 id. 784;  in  ' 
at  17,500/.      The  ship  was  neither  repaired  nor  sold,  but  jui^'26!'iS47. 
still  lay  at  Calcutta  in  statu  quo  at  the  time  of  action  brought. 
The  owner,  who  immediately  on  hearing  the  result  of  the 
surveys,  had  given  notice  of  abandonment,  claimed  to  recover 
as  for  a  total  loss :  and  the  jury  found  a  verdict  for  the  full 
atnount  of  the  insurance,  subject  to  a  special  case,  in  which 
the  question  for  the  court  was,  whether,  under  the  circum- 
stances, the  defendants  were  liable  as  for  a  total  loss :  in  the  ^^J^^Sn£r 
course  of  arguing  the  special  case,  it  was  suggested  by  the  owwrs  has 
counsel  for  the  defendants,  that  though  the  marketable  value  with  the  ques- 
of  the  ship,  when  repaired,  was  only,  as  stated,  9000/.,  yet  turns  on  her 
her  worth  to  her  owners  was  more,  and,  in  fact,  greater  than  ^^J!^^^^^^ 
*the  estimated  cost  of  the  repairs,  and  that,  therefore,  the      *1109 
court  could  not  infer  that  they,  as  prudent  men,  if  uninsured, 
would  not  have  repaired.     In  answer  to  this  argument,  Mr. 
J.  Cresswell  said,  that  the  question   was  not  whether  the 
pkantiffSf  if  uninsured,  would  have  repaired,  but  whether  a 
prudent  owner  would  have  done  so  abstractedly  from  any  par^ 
ticular  fancy  ;  and  the  court  being  of  opinion  that  the  facts 
clearly  showed  that  a  prudent  owner,  if  uninsured,  would  in 
this  case  not  have  repaired,  gave  judgment  for  the  plain- 
tiffs, {y)    The  special  case  was  then  turned  into  a  special 
verdict,  with  the  additional  finding,  ^^  that  a  prudent  owner ^ 
if  uninsured^  would  not  have  repaired  the  vessel;  "  and  in  this  u^^S^be^^ 
slate  it  was  taken  into  the  Court  of  Exchequer  Chamber,  ^^»o^ber. 


uer 


(s)  Toong  9.  Taring,  2  Man.  It  Gr.       (y)  Mannhig  v.  Inring,  1  Comm.  B. 
9B8.    2  Soott,  N.  B.  7fl2.  108. 
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CMwofiniiavi-  who  refused  to  disturb  the  authority  of  Allen  v.  Sucrue  and 
repair  would  YouDg  V.  Turing  (z),  and  was  finally  oarried  before  the  House 
thei^lired  of  Lords,  and  there  argued  by  the  counsel  for  the  under- 
J^vTh^^  writers,  mainly  on  the  ground  that,  if  the  owners,  under  the 
^"M^^-  circumstances,  were  allowed  to  recover  under  the  policy  the 

Case  brought     full  amount  of  17,500^.,  the  first  principle  of  insurance  law  — 
House  of  Lords,  that  the  policy  is  a  contract  of  indemnity  only  —  would  be 
overturned.     The  opinion  of  the  judges  on  the  point,  having 
been  requested  by  their  lordships,  was  delivered  by  Mr.  J. 
Patteson  ;  an  opinion  so  replete  with  vigorous  common  sense 
and  perspicuity,  and  throwing  so  cleat  a  light  on  the  whole 
doctrine,  not  only  of  constructive  total  loss,  but  also  of  valued 
policies,  that  no  apology  will  be  required  for  citing  it  some- 
what at  length  :   after  stating,  that  had  this  been  the  case  of 
an  open  policy,  the  assured  would,  under  the  circumstances, 
have  been  entitled  to  recover  as  for  a  total  loss*—-  the  amount 
to  be  ascertained  by  evidence  —  his  lordship  proceeds  as 
follows :  — 
.Opinionofthe        "What  difference,  then,  is  there  from  the  circumstance 
ed^Mr.  J.      that  the  policy  is  a  valued  policy  ? 

"  By  the  terms  of  it,  ^  the  ship,  &c.,  for  as  much  as  con- 
cerns the  assured,  by  agreement  between  the  assured  and 
1110  ^      ^assurers,  are  and  shall  be  rated  and  valued  at  17,500/.,'  and 
the  question  turns  upon  the  meaning  of  these  words. 

"  Do  they,  as  contended  for  by  the  plaintiff  in  error  (the 
underwriters,)  amount  to  an  agreement,  that,  for  all  purposes 
connected  with  the  voyage,  at  least  for  the  purpose  of  ascer^ 
taining  whether  there  is  a  total  loss  or  noty  the  ship  should  be 
taken  to  be  of  that  value,  so  that  when  a  question  arises 
whether  it  would  be  worth  while  to  repair,  it  must  be  assumed 
that  the  vessel  would  be  worth  that  sum  when  repaired  ;  or 
do  they  mean  only  that, /or  the  pu7'pose  of  ascertaining  the 
amornit  of  compensation  to  be  paid  to  the  assured^  when  the 
loss  has  happened,  the  value  shall  be  taken  to  be  the  sum  fixed, 
in  order  to  prevent  disputes  as  to  the  quantum  of  the  assured's 
interest.  We  are  all  of  opinion  that  the  latter  is  the  true 
meaning ;  and  this  is  consistent  with  the  language  of  the  pol- 
icy, and  with  every  case  that  has  been  decided  upon  valued 

(j;)  Irving  «.  Manning,  2  Comm.  B.  784. 
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policies."     His  lordship  then,  after  taking  a  view  of  the  cases  Cases  of  inmii. 
cited  in  argument,  especially  Allen  v.  Sugrue  and  Young  v.  repair  wooid 
Turing,  thus  continued  —  "  The  principle  laid  down  in  these  SfwiSSed "" 
latter  cases  is  this :   that  the  question  of  loss,  whether  total  or  value, —cost  of 

*  '  repain  bow  ea- 

partial,  is  to  be  determined  just  as  if  there  were  no  policy  at  fmated. 
all,  and  the  established  mode  of  putting  the  Question,  when  Iq determining 

-    '        ,         -  ,         .  ,  \  »  M     1  tbcqueatioo 

there  has  been  what  is,  perhaps  improperly,  called  a  con-  whether  the 
structive  total  loss  of  a  ship,  is  $o  consider  the  policy  as  atto^  <^artia?the 
geiher  out  of  the  question,  and  to  inquire  what  a  prudent  unin^  Sdered  aa  aUo- 
sured  owner  would  have  done  in  the  state  in  which  the  vessel  ^^^^^  <>».<  ^ 

the  Queatioa. 

was  placed  by  the  perils  insured  against :  if  he  would  not  have 
repaired  the  vessel,  it  is  deemed  to  be  lost. 

'<  When  this  test  has  been  applied,  and  the  nature  of  the  loss 
has  been  thus  determined,  the  quantum  of  compensation  is  then 
lobe  fixed. 

"  In  an  open  policy  the  amount  of  compensation  must  be 
then  ascertained  by  evidence ;  in  a  valued  one  the  agreed 
total  value  is  conclusive  :  each  party  has  conclusively  admitted 
that  this  fixed  sum  shaU  be  that  which  the  assured  is  entitled  to 
recover  in  case  of  a  total  loss,^* 

"  It  is  argued  that  this  course  of  proceeding  infringes  on  the   A  policy  of 

,,.,,,  .  .  1  nsuraoce  ia  not 

generally  received  rule,  that  an  insurance  is  a  mere  contract  a  perfect  ouq- 
*ot  indemnity,  for  that  thus  the  assured  may  obtain  more  than  ^^y\  ^  ^^^°^' 
a  compensation  for  his  loss ;  and  it  is  so.     A  policy  of  insu-      *  1111 
ranee  is  not  a  perfect  contract  of  indemnity :  it  must  be  taken, 
with  this  qualification  —  that  the  parties  may  agree  beforehand 
io  estimating  the  value  of  the  subject  insured  by  way  of 
liquidated  damages,  as,  indeed,  they  may  in  other  contracts 
to  indemnify." 

The  House  of  Lords  affirmed  the  judgment  of  the  courts 
below,  with  costs,  (a) 

The  principle  thus  fixed  by  the  highest  authority  in  this  Same  doctrine 
country  had  some  time  previously  been  established  by  the  states. 
Supreme  Court  of  the  United  States,  the  only  difference  being, 
that  in  America  the  loss  is  held  constructively  total  when  the 
cost  of  repairs  exceeds  half  the  repaired  value :  the  rule  is  thus 
expressed  by  Mr.  J.  Story^  in  giving  the  judgment  of  the 


(«)  Irving  9.  MannJngvin  Dooi.  Proc.  opinfcnoftbejodgea:  a  report  of  the  eaae 

26tk  July,  1S4T.    I  am  hideliied  to  the  will  appear  in  the  forthcoming  nomber  of 

kjadaeaa  of  Mr.  Clark  for  a  oopf  of  hit  Clark  9b  Flnefiy'a  Reporta. 
MS.  notes  of  the  above  caae,  and  of  the 

VOL.  n.  32 
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Caaesof  innaTi-  Supreme  Coiirt :  "  that  if^  after  the  damage  is  or  might  be  re- 
repair  would  paired^  the  ship  is  not  or  wotdd  not  be  worthy  at  the  place  of 
tSfr^aired"*  repairs,  double  the  cost  of  repairs  (with  ns  it  would  be  *  the 
Imom^weL  ^^^  ^^  repairs,')  it  is  to  be  treated  as  a  technical  total  lossy  (6) 
<"pated.  In  consequence  of  the  establishment  of  this  doctrine  in  the 

Special  ciauM    United  Slates,' it  has  become  usual  in  the  Boston  policies  to 

iQ  Boston  poll-  '  ■ 

cies.  insert  a  special  clause  *'  that  the  assured  should  not  have  a 

right  to  abandon  the  vessel  for  the  amount  of  damage  merely, 

unless  the  amount,  which  the  insurers  would  be  liable  to  pay 

under  an  adjustment  as  of  a  partial  loss,  should  exceed  half 

the  amount  insured,  (c)  ^ 

SocKeated  A  similar  clause,  it  should  seem,  might  be  inserted  in  our 

for  English        pobcies,  to  the  effect  ^^  that,  m  case  of  damage  to  the  sbfp, 

***^**'  the  underwriters  should  not  be  liable  as  for  a  total  loss,  unless 

1112  *     *the  estimated  cost  of  the  repairs  should  exceed  the  whole 

value  in  the  policy." 

When,  instead  %  391*  In  all  the  cascs  hitherto  considered,  the  ship  has 
SSdaraUn-*'  ^®"  either  actually  sold,  or  left  unrepaired  by  her  owners,  at 
donedaairre-     ^jjg  ^jnie  of  action  brought.     A  case  lately  came  before  the 

paraUe,  the  ^  -^  , 

ahip  ia  repaired  courts  in  which  a  question  arose  as  to  the  constructive  total 

aLoad  olTbot-  loss  of  a  ship,  which,  instead  of  being  sold,  or  abandoned  as 

brooffLt  back  irreparable,  was  repaired  by  the  master  on  bottomry  at  the 

^Msred^^t^'  place  of  the  disaster,  and  afterwards  brought  back  to  the 

the  amount  of  country  of  the  owners,  and  there  sold  to  satisfy  the  bottomry 

bond;  the  as-  bond  :  the  facts  of  the  case  were  shortly  as  follows:  —  a  ship, 

gben  noUoe  of  bound  from  Pcmambuco  with  goods  on  freight  for  Liverpool, 

abandonment, 

cannot  recover 

as  for  a  total  (6)  t  Bradlie  v.  Maryland  Ins.  Gomp.    Go.  Dudley  S.  G.  147.  >>  It  is  remaiic^bte 

^fmounTex-  ^^  ^^*®n  (3- ^0  ^P- ^^    fPatapeco  that  no  reference  was  made  to  these  Amert- 

ceeds  the  value  ^*  ^ii^P*  ^'  Southgate,  5  Peters  (S.  0.)  can  authorities  in  the  argument  of  Irving 

of  the  ship,  Rep.  604,  cited  2  Phillips  on  Ins.  274.  v.  Manning. 

iS^^  ^ .  i  Peele  v.  Meichants'  Ins.  Go.  3  Mason,       (e)  2  PhiHips,  Ins.  275. 

S^Sm  ufsS-  ^'    3  ^«*^  C^^  ^)  3^-    ^^^^  ^'  ^^ 

isfy  it. __^ 

Benson  0.  " — ""^ — ~ '    ■ 

Chapman, 

6^M.  &  Gr.  792.       ^  In  Massachusetts,  where  a  vessel  n  insured  under  a  valued  policy,  the  valuation 

of  the  vessel  in  the  policy  is  conclusive  as  to  her  value,  in  determining  whether  the 
expenses  of  repairing  an  injury  sustained  by  her  will  exceed  half  of  her  value,  and 
thus  constitute  a  technical  total  loss.  Orrok  v,  Gommonwealth  Ins.  Go.  21  Pick. 
456;  DeUois  v.  Ocean  Ins.  Go.  16  Pick.  903;  .Winn  v.  Got  Ins.  Go.  12  Pick.  27». 
The  valuation  is  to  be  taken  without  any  deduction  of  the  premium.  HaH  «.  Ocean 
Ins.  Co.  21  Pk^.  472,  482;  Orrok  v.  Gommonwealth  Ins.  Go.  21  Pick.  456, 407. 
The  same  rule  is  adopted  in  New  York,  3  Kent,  (5th  ed.)  331,  note  {4)  \  Aaaer.  Ins. 
Co.  •.  Ogden,  90  Wendell,  287, 297,  300. 
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on  Bailing  out  of  Pernambuco  harbor,  got  aground,  and  was  ^^^f  "''^ 
so  much  damaged  as  to  be  obliged  to  put  back  for  repairs :  repair  would 
the  cargo  having  been  taken  out,  and  the  ship  surveyed,  was,  t^^^nd 
by  the  roaster's  directions,  repaired :  the  cost  of  such  repairs  J^^^'j^^ 
«8  were  necessary  to  make  the  ship  navigable,  and  in  a  con-  timated. 
dition  to  proceed  on  her  voyage,  was  7132/.  2$,  6d.^  to  dis- 
cbarge which  sum  the  master,  after  making  every  possible 
endeavor,  found  there  was  no  other  means  than  by  giving  a 
bottomry  bond  for  the  amount,  on  the  security  of  ship,  cargo, 
and  freight,  with  marine  interest  at  20  per  cent. :  the  assured, 
on  first  receiving  intimation  of  the  probable  cost  of  repairs, 
gave  notice  of  abandonment,  at  one  and  the  same  time,  to  the 
anderwriters  on  the  ship  and  freight :  the  ship,  after  being  re- 
paired, arrived  is  Liverpool,  earning  full  freight,  and,  the 
assured  declining  to  interfere,  she  was  there  sold  for  1675L 
in  part  satisfaction  of  the  bottomry  bond,  and  the  freight 
earned,  which  was  rather  less  than  2000/.,  was  also  paid  over 
to  the  obligees. 

Under  these  circumstances  the  assured  claimed  a  total  loss 
on  freight :  and  a  verdict  was  found  by  consent  for  the  whole 
saro,  subject  to  a  special  case,  in  which  the  main  question 
submitted  to  the  court  was,  whether  there  was  a  total  loss  on 
the  freight  under  the  circumstances ;  the  case,  as  to  this  point 
will  be  considered  under  the  head  of  oonstruciive  total  loss 
on  freight :  with  regard  to  the  ship^  the  Court  o(  Common 
^Pleas  assumed  that  it  was  a  clear  case  of  constructive  total  *  HIS 
loss  (rf) ;  but  the  Court  of  Exchequer  Chamber,  before  whom 
the  case  was  brought  in  the  form  of  a  special  verdict,  held  error.  ^ 
that  there  was  nothing  in  the  facts,  as  above  stated,  to  show 
that  there  had  been  a  constructive  total  loss  on  ship :  the 
special  verdict,  they  remarked,  found,  indeed,  that  the  cost  ' 
of  the  necessary  repairs  would  have  exceeded  the  ship's  value 
when  repaired,  together  with  the  freight  ultimately  earned ; 
but  it  did  not  find  that  a  prudent  owner,  if  uninsured  and 
on  the  spot,  would  not  have  repaired,  but  abandoned  the 
adventure :  and  even  if  it  had,  yet,  as,  in  fact,  the  power  of  so 
abandoning  the  adventure  was  not  exercised,  as  the  vessel 
was,  in  fact,  repaired  by  the  master,  the  court  could  not  infer 
that  the  master,  m  repairing,  was  not  the  agent  of  the  owner ; 
and,  if  so,  the  case  stood  as  though  the  owner  himself  had  re- 

id)  Btmoa  9.  Qhapmui,  6  Mu.  a  Or.  798. 


^ 


1190  ooMiE0csnrB  totai«  lom  of  an?* 


ofionavi-  paired  the  ship :  in  which  case  be  clearly  could  not  recover  as 
repair  woaid  for  a  total  loss,  merely  because  the  anxMint  of  the  bottomry 
^i^^red*"  ^^d  exceeded  the  ship's  value  on  arrival. (e)  Upon  the  same 
wMMtTi^^  principle,  where  a  ship  had  been  seized  (under  circumstances 
tknated.  that  did  not  cause  a  change  of  property,)  and  repurchased 

wflsyjf-  JPo^    by  the  master,  who  afterwards  repaired  her  on  bottomry,  and 
25.  brought  her  home — Chief  J*  Gibbs  held,  that  the  owner 

could  not,  by  refusing  to  pay  the  amount  of  the  bottomry 
bond,  entitle  himself  to  recover  as  for  a  total  loss  on  ship  (/) : 
Wi»  iJdSia^    where  the  repairs  are  done,  not  by  the  master  as  agent  for 
guishaUe.         the  owners,  but  by  mere  strangers^  wUkatU  his  sanctiam  or 
auUwrityy  the  case  is  different ;  and  then,  as  we  have  seen,  if 
the  ship  arrives  charged  with  bottomry  expenses,  which  ex- 
ceed her  marketable  value,  this  is  a  constructive  lotal  lo6s.(f) 
^p^ntl^^      In  the  United  States  the  law  seems,  on  this  point,  to 
United  States,    agree  with  the  doctrine  of  the  Court  of  Exchequer  Cham^ 
ber  in  Benson  v.  Chapman :  the  principle  of  decision  being, 
that  the  assured,   who  claims    to  recover  as  for  a  total 
loss  on  ship  by  reason  of  innavigability,  must  abandon,  for 
1114  *      ^his  cause,  before  making  the  repairs :  be  cannot  proceed  to 
repair,  and  then  abandon  after  the  repairs  are  made,  at  how* 
ever  great  an  expense.  (A) 
^■noMbiT^       It  is  quite  clear,  and  has  been  so  decided  in  the  United 
moaTigabOity,    States,  that,  in  ease  of  a  loss  less  thoM  ioUd^  by  reason  of  ii^ 
ten  have  no-     navigability,  if  the  master  has  bottomried  the  ship,  in  order  to 
Ih^Eotu^i^^  raise  funds  for  repair,  the  underwriters  have  nothing  wbat- 
^^^^  ever  to  do  with  the  bottomry  bond,  but  are  simply  bound  to 

pay  the  partial  loss,  including  their  proportionate  share  of  the 
extra  expenses  of  obtaining  the  money  in  that  mode,  sup* 
posing  no  other  way  of  raising  it  to  have  been  practicable.  (»)^ 

(«)  Chapman  v,  Benton,  in  error,  from  pan  v.  Ocean  Ins.  Gamp.  5  Cowen,  83. 

a  Ms.  note  oi  the  judgment.  2  Phillips  on  Ins.  267:  and  t  Dickey  v. 

(/)  WOson  r.  For&ter,  6  Taunt.  35.  New  York  Ins.  Comp.  4  Gowen,  222, 322. 

S.  C.  1  Mamh.  Rap.  425.  S  Wendell,  SSS. 

{g)  Holdsworthp.  Wise,  7  B.  &  Cr.  794.  (t)  Per  Mr.  J.  Story,  giving  the  jui%- 

{k)  The  leading  authority  seems    to  ment  of  the  Supreme  Gourt  of  the  United 

be  t  Humphrey  v.  Um'on  Ixm.  Gorop.  8  States  in  t  Bradlie  v.  Maryland  Ins.  Gomp. 

Mmod,  429,  per  Mr.  J.  Story,  cited  2  12  Peten  S. C.  Rep. 405, 406.  See2Flift- 

Phillips  on  Ins.  272, 320.    See  also  t  De-  lips  on  Ins.  294. 


1  Where  a  bottomry  bond,  executed  at  Hamburg,  was  given  at  a  premiom  of 
twelve  and  a  half  per  cent.,  and  the  bottomry  bolder  agreed  to  give  it  up,  if  the  sum 
advanced,  and  commoii  intereat  were  promptly  paid,  and  the  agent  of  the  bottonuy 


k 
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If,  indeed,  the  underwriters,  in  case  of  the  apparent  dis*  CaaesofuDavi- 

ability  of  the  ship,  have  dissuaded  the  assured  from  persisting  repair  would 

in   his  intention  to  abandon,  and  themselves  ordered  the  SSfi^Mdred 

repairs,  they  will  be  liable  as  for  a  total  loss,  if,  on  the  ship's  ^^"^ow  «2^ 

subsequent  arrival  in  port,  charged  with  a  bottomry  lien  for  timated. 

the  repairs,  they  refuse  to  discharge  the  bond,  and  allow  her  Unless  thejr 

■^  "^  *=*  have  diiBuaded 


been  held  by  the  highest  authority   -    *      ^^-^-^   ^—   ^-"  •«"><><«- 


rity  in  the  United  States,  SSTaS^uSj: 
of  the  State  courts,)  that  if  !^5?^ 


to  be  sold  to  satisfy  the  claim  of  the  obligees  (j) :  but  it  has  the  shipowner 

aoai  ' 
md  t 

(against  some  previous  decisions  of  the  State  courts,)  that  if  J2»tt  thauS^ 
a  right  to  give  notice  of  abandonment  has  once  vested  in  the  p«j»- 
aasored,  owing  to  the  ship  being  apparently  irreparable,  ex-  ^^^''^J^^' 
oept  at  a  cost  exceeding  half  her  repaired  value,  (or,  as  our  underwrhen, 
law  is,  her  fuU  repaired  value,)  the  underwriters  cannot,  by  expense  of  i^ 
offering  to  take  upon  themselves  the  whole  expense  of  the  Sevotn^^e 
repairs,  defeat  the  right  of  the  assured  to  insist  on  his  notice  ^b^udonmeat^ 
of  abandonment,  and  recover  as  for  a  total  loss*  (k)  ^ 

O)  Da  Costa  9.  Newenham,  2  T.  Rep.  Judgment  cited,  2  Phillips,  291,  292,  and 

407.  see  the  previous  deoisioos,  Ibid.  288  -  291 . 

{i)  t  Peele  v.  Merehants'  Ins.  Comp.  3  Kent  (dth  ed.)  327. 
3  Masoo,  27,  per  Mr.  J.  Story.    See 


bolder  received  a  draft  from  the  owners  at  Hambuiig  f^  ^  amount  and  oommoA 
iateral,  and  cbai^ged  a  commission  for  indorsing  the  draft,  and  the  bond  was  thus 
taken  up,  the  underwriters  were  held  liable  for  the  interest  and  commission,  and 
bound  to  pay  them  as  a  part  of  the  loss,  since  they  thereby  obtained  the  benefit  of  the 
mneoder  of  the  twelve  and  a  half  per  oent  premium ;  and  they  were  not  entitled  to 
ibe  benefit  without  partaking  of  the  burthen ;  but  it  was  also  held,  that  one  of  the 
OfwneiB,  who  transacted  the  boainessi  and  gave  the  draft,  and  took  up  the  bottomiy 
bond,  as  agent  for  all  the  owners,  was  not  entitled  to  claim  against  the  underwriters 
my  commissk»  on  his  disbunements,  or  for  his  services.  Peters  v.  Wanen  Ins.  Co. 
1  Story,  C.  0.  464.  As  to  this  last  point,  respecting  coauni8sk)ns»  see  Bmoks  v.  Ori- 
ental Ins.  Co.  7  Fick.  259  ;  Sage  v.  Ididdleiown  los.  Co.  1  Conn.  242. 

1  See  Hart  «.  Delaware  Ins.  Co.  2  Wash.X;.  C.  346 ;  Ritchie  o.  U.  States  Ins. 
Co.  5  Seig.  4t  R.  SOL  The  general  right  of  the  insurers  to  take  measures  for  the 
b^ter  preservation  of  the  property,  and  thus  prevent  the  loss  from  becoming  techni- 
onlly  or  absolutely  total,  without  thereby  binding  themselves  to  the  acceptance  of  an 
■bandonaient  which  they  thus  proved  or  rendered  invalid,  was  upheld  in  Wood  e. 
fjncwln  and  Kennebec  Ins.  Co.  6  llass.  479;  and  it  seemed  to  .be  the4>piniou  of  the 
oooft,  in  P^ele  v.  Sufiblk  Ins.  Co.  7  Pick.  254,  that,  where  the  assured,  in  a  policy 
•poa  a  ship  which  is  stranded  and  greatly  damaged,  ofieis  to  abandon  her  to  the 
iasoier,  and  refuses  to  repair  her,  the  insurer  may  himself  take  possession  of  her  and 
repair  her,  and,  if  the  repairs  are  made  for  less  than  half  her  valuc^  he  may  restore  her 
to  the  assured.  See  also  Oriswdd  v.  New  York  Ins.  Co.  1  John.  205.  But  unless 
the  repairs  are  made  within  a  reasonable  time,  the  insurer  forfeita  his  right  to  return 
her,  and  must  be  oonsidered  as  having  accepted  the  abandonment.  Peele  9.  Sufiblk 
Ins.  Co.  7  Pick.  254.  In  Reynolds  v.  Ocean  Ins.  Co.  1  MetcaU;  160,  it  was  decided 
that,  if  an  underwriter,  who  has  refused  to  aooept  an  abandonment  of  a  stranded  ves- 
nel,  takes  poswssion  of  her  fir  the  purfom  of  removinfff  rgnirii^f  mnd  ruiorii^  her 

82* 
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CuesofmnftTi- 
gability:  where 
repairs  woakl 
oort  inons  than 
the  repaired 
value,  —  cost  of 
repairs  bow  ea- 
(imated. 
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What  Idnd  of 
neoewity  wiil 
jnatify  the  mat- 
ter in  reaortiny 
toabottoiaiy 
bond. 


As  to  the  kind  of  necessity  that  will  justify  the  master  in 
raising  money  for  repairs  on  bottomry,  it  has  been  laid  down 
*by  Mr«  Justice  Story,  in  a  most  elaborate  and  learned  judg* 
ment,  that  there  must  not  only  be  a  necessity  for  the  repairs, 
but  also  a  necessity  of  resorting  to  bottomry  as  the  sole  means 
of  defraying  them  ;  and  that  it  is  only  when  this  is  the  only, 
or  the  least  disadvantageous,  mode  of  borrowing,  that  the 
master  is  at  liberty  to  avail  himself  of  it,  as  a  dernier 
resort.  (/) 

In  short  —  as  Chancellor  Kent  states  the  result  of  the  case 
—  good  faith,  and  an  apparent  necessity  under  the  exercise  c^ 
the  master's  judgment,  at  the  time,  are  sufficient  to  justify  a 
bottomry  bond,  (m) 


The  doctrine  of 
cootlructive 
total  lo89  does 
not  apply  to 
contracts,  or 
insurances,  oa 
botlomry. 


§  392.  It  should  be  added,  that  the  doctrine  of  constructive 
total  loss  is  not  applicable  to  contracts  of  bottomry,  nor  to 
policies  effected   on   bottomry  loans.    If  the  ship  exist  in 

(/)  Jadgrnent  of  Mr.  J.  Story  in  the  (m)  3  Kent's  Comm.  (dth  ed.)  163,  noin 
case  of  The  Ship  Fortitude,  3  Sumner's  (6).  ^  Abbott  Shipp.  (0tb  Anaer.  ed.)  iiS6» 
Rep.  2^.  197,  and  cases  cited  in  notes,  y 


to  the  owner,  he  is  bound  to  use  due  diligence  aud  deqwtcfa,  as  well  in  removing,  as 
in  repairing  her ;  and  want  of  such  diNgenoe  and  despatch  in  removing  ber,  operate! 
as  a  constructive  acceptance  of  the  abandonment,  ahbough  the  repaiis  are  afterwards 
made  with  reasonable  despatch.  See  also  Reynolds  9.  Ocean  Ins.  Co.  23  Pick.  19L 
And  the  underwriter's  duty  and  Kabtlity,  in  such  case,  are  not  varied  by  a  clause  in 
the  policy  of  insurance,  that  **the  acts  of  the  assurer,  in  reeoomng,  MvinVf  tftdpi^ 
terving  the  property  insured,  in  case  of  disaster,  shall  not  be  considered  an  aooe|itanoe 
of  an  abandonment ; "  such  dalm  being  inserted  dio§rso  intuitu,  Reynolds  a.  Ocean 
Ins.  Co.  1  Melcalf,  160.  In  a  policy  on  a  ship  it  was  sripulated,  that  the  undeiwriler 
should  not  be  liable  for  a  partial  Joss  unless  it  should  amount  to  fifty  per  oenl.,  and 
that  the  assured  should  not  abandon  for  damage  merely,  unless  the  amount,  under  an 
adjustment  as  of  a  partial  loss,  should  exceed  half  of  tlw  amount  insured.  The  ship 
was  stranded,  and  the  assured  oflered  an  abandonment,  but  the  underwriter  refined 
to  accept  it ;  and,  against  the  will  of  the  assured,  the  underwriter,  within  a  reaaonable 
time,  got  her  off,  and  repaired  her  for  less  than  half  of  the  amount  insored,  and  deliv- 
ered her  to  the  assured.  It  was  held,  that  the  interference  of  the  underwriter,  in  sav- 
ing and  repairing  the  ship,  was  justifiable,  and  that  inasmuch  as  he  was  noc  to  be  lia- 
ble for  a  loss  not  exceeding  half  of  the  amount  insured,  he  wan  entitled  to  recover  of 
the  assured  the  amount  of  the  expenses  of  saving  and  repairing  the  shipu  ComnMB- 
wealth  Ins.  Co.  e.  Chase^  20  Pick.  143.  The  policy  in  this  case  pnovided  **  that  the 
acts  of  the  assured  or  insurers  in  recovering,  saving  and  preserving  the  property 
insured,  in  case  of  disaster,  shaH  not  be  considered  a  waiver  or  acoepienee  of  an 
abandonment"  But  it  waa  held,  that  the  legal  oonstruetion  would  have  been  aoooid- 
ing  to  this  express  provision.  The  Conrt  also  expressed  their  approbation  of  the  doe- 
trine  of  Wood  9.  Linoohi  and  Kennebec  Ins.  Co.  above  cited,  and  the  opinfan  thesB 
delivered  by  Chief  Justice  Paieone.  See  also  Didoey  v.  N.  York  Ins.  Ca  8  W«n- 
deU,  698. 
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specie,  though  in  a  state  which  would  warrant  an  assured  on  Cwsof  innavi- 
ship  to  abandon,  as  where  the  cost  of  repairs  would  greatly  repair  would 
exceed  her  value  when  repaired,  the  assured  on  bottomry  u^i^^l^^ 
cannot  recover  ;   for  the  ship  must  be  absolutely  and  totally  Jjij^"i^*^ 
destroyed  in  order  to  discharge  the  borrower  (n) :  aforUori^  timated. 
capture,  producing  merely  a  temporary  retardation  of  the 
▼oyage,  and  followed  by  restoration  before  action  brought, 
will  not  discharge  him.  (o) 


Sbct.  in.  Cases  of  Constructive  Total  Loss  on  Chads. 

Abt.  1.  Cases  of  Capture,  Arrest,  Seizure  by  Mutinous  Crew, 

Desertion  at  Sea,  Sfc. 

^  393.  Capture,  arrest,  or  embargo,^  if  likely  to  be  of  long  ^^fT^^ 
continaanoe,  barratrous  seizure,  or  total  desertion  at  sea  by  goods,  in  cam 
the  crew ;  any  forcible  dispossession,  in  short,  or  effective  pri-      ^^'"^* 
▼atiou  of  the  control  over  his  property,  gives  a  prvmAfade  j^^iSTfaeU^t 
^ight  of  abandonment  to  the  assured  on  goods,  just  as  in  the  t(^{^^^ 
case  of  the  ship.  s<><^ 

Capture,  followed  by  confiscation,  and  unredeemed  by  any         ^^^^ 
restoration   of  the   goods  or  their  proceeds  before  action 
brought,  is,  as  we  have  already  seen,  a  case  of  total  loss  on 
goods,  without  notice  of  abandonment  {q) 

If,  however,  after  capture,  or  even  after  capture  and  con-  where,  after 

*  * ,  captare,  goodi 

fiscatioo,  the  goods  subsist  in  specie,  and  there  is  any  chance  are  confiscated, 
of  restitution,  either  of  the  goods  tfaeniselves  or  their  proceeds,  appl»Eii,  notice 
by  the  issue  of  any  pending  negotiation,  the  assured  cannot  ^^uisUoto^^ 
recover  as  for  a  total  loss  without  notice  of  abandonment  (r) ;  |^'^  *  ^^^ 
k  fortiori,  he  cannot  do  so  where,  before  action  brought,  any 
part  of  the  proceeds  have  been,  in  fact,  restored  to  him  by 
virtue  of  such  negotiation,  (s) 

(it)  Thompaon  o.  Rofal  Ezch.  Oomp.       ( q)  MuDett  v.  Shedden,  13  Eaat,  304. 

1  M.  dc  Sel.  30.  Hellish  v.  Andrews,  15  East,  13. 

(tf)  Joyce  «.  WBtJatnann,  Manh.  oa       (r)  Tanno  v.  Edwards,  12  £asl,  486. 
Ins.  760.  («)  GddKhmJd  a.  OilUea,  4  Taunt  802. 


*  aeeaatoembafgD,  Leev.Boaidman,  3  Mass.  245;  M'Bride  o.  Har.  Ins.  Co. 
5Jote.28S;  Odlinv.  lna.Co.orFBiuii7lv.  9Wnah.  C.C.812;  RhmeUnder  «.  Im. 
Co.  or  FMMflT.  4  Ciinbh,4S. 
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Constnictive  If,  after  Capture  and  before  notice  of  abandonment,  a  final 

goods,  ia  cases   decree  of  restitation  has  been  made,  it  has  been  held  in  the 
of  capture,  dus.  u^ii^^  States,  and  no  doubt  would  be  so  in  this  country  (/)i 

a«e'of  reatitiiP   ^^^^  ^^^  assuTcd  on  goods  cannot,  on  hearing  at  one  and  the 
tSffiMtMiTd°'      ^^^  time  of  the  capture  and  the  decree  of  restitution,  give 
cannot  aban-      notice  of  abandonment,  although  the  goods  may  not,  in  fact, 
have  been  at  that  time  actually  restored  to  him,  for  there  is 
then  no  such  prospect  that  the  loss,  as  to  him,  will  be  event- 
ually total,  as  to  justify  a  notice  of  abandonment  (u)  ;  and  the 
case  is  the  same  where  notice  of  abandonment  has  been  given 
after  the  final  decree  of  restitution  was,  in  fact,  made,  but 
before  the  assured  had  heard  of  it.  (v)  ^ 
K  however,  But,  although  a  prima  facie  right  of  abandonment  may  have 

before  action      been  duly  cxcrcised  by  giving  notice  of  abandonment  when 
tui^goodtt'art  the  circumstances  justified  it,  still  the  right  of  the  assured  to 
Sht'to  recover  '^c^^®''  ®8  for  a  total  loss"  depends,  in  this  country,  as  in  the 
»•  f«r » *^toi      case  of  the  ship,  upon  the  ultimate  state  of  the  property  before 
1117*      ^action  brought  f  if  before  that  time,  the  goods,  after  capture 
and  recapture,  have  been  restored  to  the  assured,  or  brought 
into  this  country  under  such  circumstances,  that  he  may,  if 
he  pleases,  take  possession  of  them,  and  may  reasonably  be 
expected  to  do  so,  his  right  to  recover  as  for  a  total  loss  will 
be  thereby  devested. 
Nayior  9.  Tay-      Thus,  where,  after  seizure  of  the  ship  for  breach  of  blockade, 
718.  '   and  subsequent  rescue  by  the  master  and  crew,  the  goods  were 

brought  back  to  their  home  port  of  loading  in  this  country^ 
and  there  warehoused,  so  that  the  assured  might  have  had 
possession  of  them  on  pftying  the  salvage  expenses,  bat, 
instead  of  doing  so,  he  let  them  ranain  where  they  were, 

it)  See  ace.  Barker  v.  Blakea,  9  East,       (v)  f  Marshall  v.  Delaware  loa.  Conqii 
283.  4  Cnncb,  202,  cited  2  Phillips,  340. 

(»)  t  Adams  v.  Delaware  Ins.  Comp. 
3  Binn.  287,  cited  2  Phillips,  340. 


>  But  see  Dorr  v.  N.  Eng.  M.  Ins.  Co.  4  Mass.  221.  ▲  capture  gives  the  right  ol 
abandoning  immediately ;  and  this  right  continues  so  long  as  the  property  remains  in 
the  hands  of  the  captors,  whether  in  port  or  at  sea.  The  right  of  abandonment,  as 
for  a  total  loss,  continues  after  condemnation  and  appeal  by  the  assured  to  a  superior 
court.  Dorr  v.  Un.  Ins.  Co.  8  Bfass.  494 ;  Riiinelander  v.  Ins.  Co.  of  Pennsylv. 
4  Cranch,  29.  So  after  an  acquittal  and  an  appeal  by  the  captors,  which  prevents 
the  decree  of  restitution  from  being.executed.    Bordes  v,  HaUett,  1  Gaines,  444. 

>  Before  alofuUmmentt  in  the  United  States,  aius,  993, 994)  1097,  in  notes. 
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and,  relying  on  a  previous  notice  of  abaadonment,  brought  Constractivo 
his  action  for  a  total  loss— Lord  Tenterden  and  the  Court  ^)^,  incaMs 
of  King's  Beneh  held  that  he  could  not  recover  what  be  of  c^Pt"*^*  ^' 
elaimed,  as  the  loss  had,  in  fact,  ceased  to  be  total,  by  this 
restoration  of  the  goods,  before  action  brought,  (fc^) 

As,  however,  in  the  case  of  the  ship,  the  mere  fact  that  The  mere  fact, 

,  .  however,  of 

the  goods  are  restored,  or  subsist  in  specie,  before  action  restoratioo,  or 
brought,  is  nol  of  itself  sufficient,  irrespective  of  all  consid-  the  go^^ 
erations  as  to  the  circumstances  under  which  the  restoration  l^nbroulriit, 
takes  place,  to  deprive  the  assured,  who  has  once  justifiably  J^'"  "t^^f^^ 
given  notice  of  abandonment,  of  his  right  to  insist  on  such  to  recover  aa 

.  ^  .  _  for  a  total  loas. 

notice  and  recover  as  for  a  total  loss. 

A  ship,  after  sailing  from  the  African  coast  with  a  cargo  of  Aj  where  goods 
timber  on  board,  insured  from  Sierra  Leone  to  this  country,  seized  by  the 
was  barratrously  seized  by  her  crew  and  carried  off  to  Bar-  ^^^oa  £ 
badoes^  where  the  ship  and  part  of  the  cargo  were  sold  {but  }^J^^^i 
not  far  or  on  account  of  the  assured)  to  defray  the  expenses  ^^^  ^^  ^^is 

-  couDtry  by 

incnrred  there ;  the  remainder  of  the  timber  (186  logs  out  mere  strangeit, 
0^233)  was  afterwards  forwarded  to  this  country  by  another  alrectloa  of  the 
^ip,  but  not  by  the  directions  of  the  assured  or  any  person  j^^Jj^;  ^^ 
antborized  by  him :  on  its  arrival  he  at  first  seemed  disposed,  fJ*  ^  ^* 
but  ultimately  refused,  to  take  to  it,  and  it  was  sold  in  this 
^coantry,  but  not  by  him  or  his  orders:  after  this,  having      *1118 
given  doe  notice  of  abandonment  on  first  hearing  of  the 
casualty,  he  brought  his  action  for  a  total  loss :  the  court  held 
this  to  be  a  clear  case  of  constructive  total  loss.    <'  Here," 
said  Lord  Tenterden,  ^^  by  the  fraud  and  barratry  of  the 
master  and  mariners,  the  cargo  was  taken  out  of  the  posses- 
sioo  of  the  assured,    Firam  thai  lime  it  became  to  him  a  total 
loss.     The  payment  of  the  wages  at  Barbadoes,  and  the 
•ending  home  the  186  logs,  were  not  acts  of  the  assured  or 
of  any  person  authorized  by  him."(a;) 

So,  where,  after  desertion  of  the  ship  by  the  crew,  and  Delivery  of  the 
notice  of  abandonment  duly  given,  the  goods  were,  many  ^L^of^the 
months  after  the  loss,  delivered  to  the  agenU  of  the  assured  ^gudba'sSTe* 
abroad^  before  action  brought,  but  in  such  a  state  of  damage,  ^  ^"'""^^^ 

(«p)  Naylor  «.  Taylor,  9  B.  4t  Cr.  7ia  having  beencalculated  for  a  South  Amm- 

4  M.  dE  Ryl.  006.    S.  C.  at  N.  Pr.  Dans,  can  maricet,  they  would  find  no  tale  in 

Ie  li.  210.    It  did  not  appear  distinctly  Liverpool. 

why  the  plaintiff  had  not  taken  to  hit  (x)  Dixoa  v.  Eeid,  5  B.  4t  Aid.  507. 

Sooda  again:  probably  it  was  becauae,  1  DowL  4 ByL  207. 
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CoDstnictiTe 
total  Ion  OQ 
goods,  io  caaes 
of  capture,  &e. 

wortbleaa  if 
aent  on,  is  not 
auch  a  reatora- 
tioaof  them  aa 
to  defeat  a  right 
ofabandoDment 
once  Tested  on 
the  total  deaer- 
tioo  of  the  ahip 
at  aea. 

Parry  v.  Aber- 
dein,  9  B.  dc 
Gr.  411. 


Where  the 
gooda  have 
never  been 
eflectively  re- 
atored  to  the 
poeocasiop  or 
means  of  po^ 
•easi'oa  of  the 
anauredaAer 
capture,  dEC. 
the  right  to 
recover  for  a 
total  kMs  is  not 
devested. 
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Goods  after 
capture  and 
recapture  are 
prevented  by 
anembaigo 
from  being 
sent  on  to  their 
|Kirt  of  destina- 
tion, but  are 
nltimately 
taken  else- 
"where,  so  that 
they  never 
come  into  their 
owners'  bands: 
held  a  constnxc- 
tive  total  loss 
on  goods. 
Cologan  9. 
Lonifon  Ass. 
Company, 
5M.4tSeL 
447. 


that  they  would  have  been  worthless  if  sent  on  to  their  port 
of  destination,  even  had  there  been  a  ship  to  take  them  on, 
which  there  was  not^  and  they  were,  consequently,  sold  at 
the  foreign  port  for  less  than  the  expenses  of  salvage  —  this 
was  held  not  to  be  such  a  restoration  of  the  goods  as  to  pre- 
vent the  assured  from  insisting  on  his  abandonment,  and 
recovering  as  for  a  total  loss.(y) 

.The  ground  of  decision  in  this  case  was,  that  the  total  loss, 
occasioned  by  the  desertion  of  the  ship  by  the  crew,  had 
never  ceased  to  be  a  total  loss  as  to  the  goods^  *^  Can  any 
person  say,"  asks  Lord  Tenterden,  ^^  that  the  goods,  although 
remaining  in  specie,  were  not  as  effectually  lost  to  the  as- 
sured, when  the  ship  was  deserted,  as  if  they  had  then  gone 
to  the  bottom  of  the  sea,  or  that  the  subsequent  events  pro- 
duced a  restoration  of  them  to  her  owners  ?  ''(z) 

If  capture,  seizure,  arrest,  or  other  cause  which,  primi 
fcLcie^  gives  the  right  of  abandonment,  be  followed,  after  notice 
of  abandonment,  by  re-capture,  decree  of  restoration,  &c., 
this  will  not  prevent  the  assured  from  recovering  as  for  a 
total  loss,  in  cases  where  the  goods  have  never  been  effectively 
^restored  into  the  possesion,  or  means  of  possession,  of  the 
assured  before  action  brought :  ^  in  such  case  the  lots  once 
total,  by  the  capture,  ^^c.  continues  total  as  to  the  assured, 
by  the  privation  of  all  control  over,  or  possession  of,  his 
property,  down  to  the  time  of  action  brought. 

A  ship,  with  a  cargo  of  wheat,  insured,  '^  free  of  average," 
from  Quebec  to  Teneriffej  was  captured  in  the  course  of  her 
voyage, but  afterwards  re-captured  and  taken  into  Bermuda; 
there  part  of  the  wheat  was  thrown  into  the  sea  as  putrid ; 
and  as  to  the  rest,  in  consequence  of  an  embargo  then  laid 
on  all  provisions  in  Bermuda,  (owing  to  a  scarcity  of  food 
there,)  the  captain  was  refused  permission  to  forward  it  to 
Teneriffe^  and,  consequently,  offered  it  for  sale  at  Bermuda : 
owing  to  the  low  price  bid,  he  bought  it  in  for  his  owners, 
and  wrote  to  England  to  inform  them  of  what  had  past ;  on 


(y)  Parry  «.  Aberdein,  9  B.  dc  Cr.  411. 
4  M.  dt  Ryl.  343. 


(;r)  Parry  v.  Aberdein,  9  B.  &  Cr.  16. 


1  Before  abattdamnem^  in  the  United  States.    Dorr  v,  N.  Eng.  H.  Ins.  Co.  4  Mask 
221;  <MI«,993^  994,  in  notes,  1097. 
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receipt  of  this  letter  the  assured  gave  immediate  notice  of  ConstracUve 
abandonment.    Subsequently,  the  captain,  having  got  leave  goods,  in  cLes 
to  carry  his  wheat  (together  with  other  goods)  to  Madeira^  of  capture.  &c. 
for  the  benefit  of  the  English  garrison  there,  sailed  to  that 
island,  sold  his  wheat,  and  took  in  a  cargo  of  wine,  with 
which  he  arrived  in  England,  before  action  brought:  the 
assured,  relying  on  their  previous  notice  of  abandonment, 
brought  their  action  for  a  total  loss,  and  the  court  held, 
nnder  the  circumstances,  that  they  had  a  right  to  recover 
the  whole  amount  they  claimed,  (a) 

Mr.  J.  Bayley  puts  the  case  in  a  very  clear  light :  "  The  ??J"'***°* 
destination  is  to  Teneriffe ;  the  ship,  with  the  cargo,  in  her 
course  thither,  is  captured  ;  re-capture  follows,  but  not  so  as 
to  enable  the  ship  to  proceed  to  Teneriffe^  for  she  is  sent  to 
Bermuda,  where  she  is  placed  under  an  embargo,  from  which 
she  is  neoer  released^  except  upon  condition  of  altering  her 
destinaiian  to  Madeira.  Therefore  there  has  been  no  res- 
titution of  any  part  of  the  cargo^  as  it  regards  the  risk 
inswred  to  Teneriffe.''  (A)  ^ 

An  insurance  on  goods  is  a  contract  to  indemnify  the  as-  Where  goods, 
^ured  for  any  loss  he  may  sustain  by  his  goods  being  prC"  iiuured'e^ainst 
veniedj  by  the  perils  of  the  seasjfrom  arriving  in  safety  at  their  ^J!^^lfiS^ 
port  of  destination  (d)  :  *  if,  therefore,  the  assured  has  given  ^Jj*^"^,,^ 
notice  of  abandonment,  at  a  time  when  the  loss  was  total  by  to  time  of  ac- 
the  forcible  dispossession  of  all  control  over  his  goods,,  he  from  arriving 
will  not  be  precluded  from  afterwards  recovering  as  for  a  total  Sesiinatioo^*  ^ 
loss,  by  their  being  restored  to  him,  before  action  brought,  ^g^rocS?  ^ 
under  circumstances  which  make  it  utterly  hopeless  for  him  total  ion. 
ever,  or  within  any  assignable  period,  to  procure  their  ar-      *  1120 
rival  at  their  destined  port    Loss  of  the  voyage^  in  this  sense, 

(a)  Cologan  v.  London  Amb.  Comp.  S       {d)  Per  Bayley,  J.  5  Maale  &  Sel.  4^. 
Manle  9l  Sel.  447.  Per  Loid  Abinger  in  3  Bingh.  N.  C.  278. 

(6)  Ibid.  456. 


*  GoodB  being  insured  from  New  York  to  Amsterdam,  with  Eberty,  in  oaae  of  being 
tamed  off  on  aocount  of  blockade,  '*to  proceed  to  a  neighboring  port ; "  the  master 
leamiog  that  Amsterdam  was  blockaded,  put  into  the  port  of  London.  This  the 
oowt  held  to  be  a  meigkioni^  forty  and  allowing  that  the  blocdcade  would  have  bro- 
kea  up  a  voyage  to  Amsterdam  only,  they  held  that  it  did  not  break  up  the  Toyage 
described  in  the  policy,  so  as  to  give  a  right  to  abandon  the  goods.  Feiguson  e. 
VkBtnix  Ins.  Ca  5  Binney,  M4. 

•  See  Doir  «.  N.  Eng.  Bl.  Ins.  Go.  4  Ma«.  981. 
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CoitttrnctiTe  t.  6.  8  practical  and  effective  impossibility  of  ever  sending  the 
goods,  in  cases  goods  OQ  to  their  port  of  destination,  is,  if  caused  by  the 
rf  capture,  Ac.  pg^jig  Jngured  against,  a  constructive  total  loss  on  goodsj 
though,  as  we  have  already  seen,  it  would  not  be  so  on  the 
ship:  this  complete  hopelessness  of  ever  bringing  the  ad- 
venture on  the  goods  to  a  successful  termination  —  this  forced 
termination  of  the  risk  by  the  perils  insured  against  —  is  care- 
fully to  be  distinguished  from  that  mere  temporary  retard- 
ation of  the  voyage  for  the  season,  which,  as  we  shall  see 
hereafter,  gives  in  itself  no  right  of  abandonment  of  goods, 
except  where,  being  perishable  and  sea-damaged,  it  is  im- 
possible to  send  them  on  in  the  same,  or  any  other,  ship,  and, 
therefore,  necessary  to  sell  them  at  the  port  of  casualty. 

The  following  case  is  an  illustration  of  the  above  princi- 
ples :  — 
A  neutral  ship  An  American  (neutral)  ship,  having  on  board  a  cargo  of 
British  port  for*  o3>  iusurcd  from  New  York  to  HavrCj  was  seized  on  her 
porToj'destiM-  ^^J^S^  ^Y  *  British  cruiser,  and  carried  into  Bristol  on  sib- 
^»»^eciM«d  picion  of  having  enemy's  goods  on  board :  while  she  was 
thoBriUsh  there  detained,  the  British  government  declared  the  port  of 
whmupouthe  Havre  to  be  in  a  state  of  blockade,  and  it  so  continued  from 
cS*of'i^om^  /Aa<  time  until  the  commencement  of  the  action  :  .some  time 
tioD,  are  sold,     after  this,  a  decree  having  been  made  for  the  restoration  of 

because,  owioff  '  o 

to  the  blockade  the  oil  to  the  assurcd,  it  was  given  up  to  their  agents  in  this 

fonr^dh  this  country,  who  applied  to  the  captain  of  the  ship  to  reload  and 

rtruSJe  tot^X"  *oarry  it  on  to  Havre,  which,  however,  he  absolutely  refused 

toss  on  goods,     to  do,  and  sailed  away  to  New  York,  leaving  the  oil  behind 

BiakesjOEast,   him  in  Bristol,  where  it  was  sold,  without  prejudice  to  the 

1121  *      fights  of  the  parties :  after  this,  the  assured  brought  his  action 

for  a  total  loss.     He  failed  in  the  action,  because  his  agents 

had  not  given  notice  of  abandonment  till  too  late :  but  had 

the  notice  been  duly  given.  Lord  Ellenborough  intimated  that 

he  might  have  recovered  what  he  claimed,  on  the  ground 

that,  ''  although  the  goods  themselves  had  been  ordered  to  be 

restored,  and  were  capable  of  being  so,  yet  the  impossibility 

of  prosecuting'  the  voyage  to  the  place  of  destincUion^  which 

arose  during,  and  in  consequence  of,  the  prolonged  detention 

of  the  ship,  might  properly  be  considered  as  a  loss  of  the 

voyage ;  and  such  loss  of  the  voyage,  on  received  principles 

of  insurance  law,  was  to  be  regarded  as  a  total  kias  of  the 
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coocb  wfaieh  were  to  liaye  beea  tiaaK>oit6d  ki  the  oonrse  of  ConstfuoUre 

•     -  ti  /  V  total  loM  on 

such  Toyage»"  (e)  goods  in  cmm 

This  case,  in  fact,  shows,  what  Lord  EUenboreugh  stated  ^  "'P^"^*  ^- 
to  be  the  tme  doctrine  on  another  oocaMon,  <<  that  a  total  loss 
of  the  cargo  may  be  eflected  by  a  total  and  permanent  inca- 
pacity in  the  ship  to  perform  the  voyage,  for  that  is  a  destruc- 
tion of  the  oootemplated  adventure."  (/)  ^ 

AsT.  2.  Cases  where  the  Ooods  catmai  be  tranehippedj  or  are 
reduced  to  stick  a  state  as  not  to  be  worth  forwarding  — ^ 
BdgU  of  Master  toseUthe  Cargo. 

§  a94.  Where  the  original  ship  is  disabled  in  the  oourse  of  ^^"^^^ 

the  voyage,  and  no  other  can  be  procured  at  Ae  port  of  the  goods :  where 

easoalty,  or  any  neighboring  port,'  the  master  ba»  a  rights  damagpni,  and 

where  the  cargo  is  of  a  perishable  nature  and  sea<lamaged,  ^^^1!^— ^t 

lo  sell  it  at  suefa  port,  for  the  benefit  of  all  eoncwned ;  and  ^i"^^^. 

the  assured  on  goods,  in  like  case,  may  abandon,  and  recover  — #iToq^ 

aa  for  a  total  loss.'    Where,  however,  the  <»iginal  ^ship  can  oeoerai  princi- 
ples as  to  con- 
structive total 

(e)  Barker  v.  Blakes,  9  £ast,  283.  (/)  In  Anderson  9.  Wallis,  2  Maule  de  losa  on  goods 

Sel.24D.  by  reason  of 

sea-damage, 

__^_______^______________^^_____________________^___________  where  the  origi- 

nai  ship  is  dis- 

»  8eeBolNam«.CoiinonwenHhIns.Co.3  8iimner,«l;BIOMv.Oo^  cM^^tnu-^ 

S  John.  219.  shipped,  or  are 

*  The  burthen  is  on  the  assured  to  show  this.    Far  Kent,  Ch.  J.  in  Schie&lii»  e.  not  worth  the 
N.  York  Ins.  Co.  9  John.  21, 2&  e^peoM  ^ 

>  In  Robinson  v.  Commonwealth  Ins.  Co.  3  Sumner,  3M»  Mr.  Justice  Slory  transhipment. 
snid,  — **Tbe  underwriters  undertake,  that  the  caigo  shall  be  capable  of  arriving  at 
Ike  port  of  destination,  notwitlMnnding  any  of  the  perils  insured  against.  It  is,  there- 
Care,  an  insnranoe  on  the  cargo  for  the  voyage;  and  if,  by  reason  of  the  periki  insured 
ngainst,  the  cargo  is  pennanently  prevented  from  arriving  at  the  port  of  destination, 
Iknt  constitntes  a  total  loss,  for  which  the  insured  is  entitled  to  recover,  upon  a  poNdy 
Ike  the  pment  If  the  vessel  during  the  voyage,  is  injured  by  the  perils  of  the  seo 
to  the  extent  of  half  her  value,  and  no  other  vessel  can  be  procured  to  carry  on  the 
cnigo  to  the  port  of  destinaikm ;  or,  if  the  veatel,  though  repairable,  cannot  be  repaired 
vritfaio  a  reasonable  time,  and  before  the  cargo,  being  of  a  perishable  nature,  will  be 
irestrievably  destroyed  by  the  delay  to  repair,  in  such  case,  the  insured  is  entitled  to 
nbandon,  and  recover  for  a  total  loss.*'  See  Patapsoo  Ins.  Co.  9.  Souihgate,  5  I^eten, 
SM;  Whitney  e.  New  York  Fireman's  Ins.  Co.  IS  John.  208;  Gtlbeite.  Hallett,2 
John.  Can.  896;  ScUeftdin  9.  Mew  Toric  Ins.  Co.  9  John.  21.  Where  the  loss,  as 
Mng  pnitial  or  total,  depends  on  the  tmtomnt  of  damage  merely,  the  rule  is  the  same 
te  respect  to  the  cargo,  as  in  a  policy  on  the  ship ;  if  the  loss  exseed  half  the  value^ 
the  UMured  may  abandon.    Oaidner  s.  Bmith,  1  John.  Oas.  141 ;  Jvdah  «.  RandaU, 

5  Oaines,  Can.  3M;  Ludkiwe.  Col.  Ins.  Co.  1  John.  895;  Moses  e.  Col.  Ins.  Co. 

6  John.  219;  Marenidier  «.  Chesapeake  ins.  Co.  8  Cmneh,  39;  3  Kent,  (Ah  ed.) 
SOS;  mmu,  HMB  in  noie ;  BnAd  s.  Ihiion  Ins.  Go.  4  M*Cofd,  1.  A  kiss  of  more  than 
iftf  per  cent  upon  foodi,  by  111— pinmitii  wilk  oaploin,  ban  been  bshl  to  be  a  toul 

VOL.  n.  33 


sell  the  cargo. 


coMtnieihw  be  lepaired,  with  boj  proepeet  of  MttcUog  on  tke  curgOf  av 
goods:  where  what  remains  of  it,  in  a  marketable  state  to  its  port  of  desliaa* 
^Snag^tand  ^^>  ^^  Where  another  ship  can  be  pvocoredy  either  at  the  same 
warM^^^t  ^  ^  oontigiioos  poft,  withoui  any  ferj  extraordioftry  delay  m 
of  master  to^  Sacrifice,  the  master  is,  at«ll  events,  empowezed,  if  not  boiuid» 
to  send  it  on ;  and  he  certainly  has  no  vight}  ia  such  oeae,  to 
sell ;  nor  can  the  assured  on  goods  abaiKkui  and  recover  as 
for  a  total  loss.^ 

If  the  eargo  be  inipesiahabliey  or,  though  paririiable,  not  so 
saaHlaffiagsd  as  to  be  in  danger  of  being  spoiled  or  destroyed 
by  the  delay,  the  mere  impossibility  of  repairing  the  original 
ship,  or  procuring  another,  in  time  to  send  on  the  cargo,  sq 
m  to  Mwe  the  aeoMOHj  will  not  entitle  the  raa^et  to  sell,  nor  Ifae 
aosufed,  on  abando^nent,  to  reicoTer  as  for  a  total  loss:* 
mere  loss  of  the  voyage  for  the  season  is  never  a  oonslruetive 
total  loss  OB  imperishable  goods,  and  can  only  become  so  in 
the  case  of  perishable  goods,  when  they  ace  so  sea-damaged 


loas,  the  same  as  sea-damage  in  that  proportion.  Clarirson  v.  Phoenix  Insi  Co.  9  J<dm. 
1 ;  Waddell  v.  Cot.  Ins.  Co.  10  John.  61 ;  VandenheuTel  v.  United  Ins.  Co.  1  John. 
406.  Where  there  was  an  insurance  on  certain  articles  enumerated  in  the  policf,  and 
a  moiety  of  them  were  lost,  the  assured  was  held  entitled  to  abandon  as  for  a  total 
loss,  though  the  loss  was  not  equal  to  a  moiety  of  the  whole  cargo.  Vandenheuvci 
ff.  United  Ins.  Go.  1  Je^n.  406.  Where  a  technical  total  loss  is  soiigltf  to  be  maintained, 
upon  the  mere  ground  of  the  deterioration  of  the  cargo,  at  an  intermediate  port,  al 
deteijomiion  of  mtiKnorandum  aiticleaffinst  be  enduded  from  the  oorapatalioo,  where 
there  are  both  memorandum  and  non-memorandum  articles  on  board.  In  suck  a  caa^ 
no  albandonnent  for  laere  deterioration  in  value,  could  be  valid,  unless  the  damage  on 
the  non«memorandum  articles  exceeded  a  moiety  of  the  whole  of  the  goods  insured, 
inoluding  the  mefflOrandnm  articles.  The  case  waa  considered,  as  to  the  onderwii- 
tan,  the  same  as  though  the  memorandum  articles  should  exist  in  a  aound  state, 
liaioardier  v.  Chesapeake  Ins.  Co.  8  Cranch,  39, 48.  Them  oan  be  no  technical  total 
loss  by  damage  to  goods  iasoied  "free  from  average."  Ajanzamendi  v.  Louis.  Ins. 
Co.  2  Louis.  Bep.  432;  Morean  o.  U.S. Ins.  Co.  1  Wheaton,  210;  Nelaoa  9.  CoL  Im. 
Go.  3  Caines,  108, 110;  Buchanan  «.  Ocean  Ins.  Co.  6  Cowen,  316)  331. 

>  JnUi  187)  188,  and  note;  Seltus  v.  Ocean  Ins.  Co.  12  John.  107;  Treadwefi  si. 
Unionlns.  Co.  6Cowen)276;  3  Kent,  (5lhed.)  219,213;  Abbott,  Shipp.  (6U  Am. 
ed.)  365, 366,  in  notes.  In  Biyant  v.  Commonwealth  Ins.  Co.  13  Pick.  M,  a  caigo 
was  insured  from  Havana  to  Castine,  in  Maine,  and  was  wredced  on  the  ooasl  of 
Yiigmia,  about  forty  miles  from  NoHblk,  but  was  taken  fipom  the  vessel  witkoui  bemg 
damaged,  and  might  have  been  sent  by  land  to  Norfolk,  and  thenoo  by  water  to  Osft- 
tine,  for  less  than  fifty  per  cent,  of  its  value;  but  the  maater,  instead  of  sending  it  to 
its  plaoe  of  destination,  sold  it  on  the  beach ;  it  was  held,  that  the  insm««a  were  not 
liable  for  a  total  fees.  It  seems  that  during  soch  transportation  by  tend,  the  eai|g9 
would  be  at  the  risk  of  the  underwrkeis.  lb.  See  8.  C.  6  Piek.  131, 143,  cited  oM^ 
188,  in  note.    But  see  Saltusv.  Ocean  Ins.  Co.  12  John.  107;  mtfi^  1S8,  and  note. 

*  Seea»<f,  189  to  188^  aad  Mle^  106,  and  in  note,  and  Bryant  v.  ComqMmwenWt 
bk  Co.  13  Pkk.  643^  time  oiiad;  SnUnsi^  OiwaAliis.G0.12J<te.  107. 


nr  GA81  OV  0Bl<OiSA«B  -^  Vmm  90  flUh  £»  TBAKBHIP.  il9l 

Aae  to  keep  ikeoi  fill  they  tna  be  sent  «a  Iv^mM  iBvolv^  their  CoMiMotm 
iMDg  destioyed,  or  rendemi  wortUeaB  for  aU  inatohaatabk  goods:  where 
|rarpa«e8^    U,  indeed^  a  perishable  cargo  ia  ^oced  by  aea^  duaa^d^'d 
daoiage  to  aucha  atate^  at  the  intermeNUate  port^  that,  if  eenl  ^"^^a -^^bt 
on  to  its  port  oC  dealiiialieQ,  it  would  perirti  before 'arriviiw  of  master  to 
tlM»^  fro»  the  fmign»  ol  ..pid  fMHr«^(k»»  it»  inutel  "^^^^ 
joalified  ia  ariiuigy  and  the  aBsured  may  reoover  a  tot^  losa^ 
even  withont  notiee  of  abandonment,  aUk^i$gh  th$  arifimd 
Mp  maif  iw^  b§  4imUMi  bid  eap0bh  0f  beit^ 
iak^  en  the  cargo} 
AU  the  circmMlaiicaB.  in  fact,  are  to  ba  ooniidered ;  and  the  i>octrMie  of 

^  1         •  m        .         t  11  1       constrootive  to- 

true  doetnn&  appears  to  be^  that  the  maalar  cannot  eell,  nor  up  tai  )«•,  and 

aeawed  reeover,  as  ior  a  eooBbruatiire  total  lass»  if,  4ipon  the  m^di^ag!^  ^ 

whole,  it  is  reaaooaUe,  taking  into  view  the  nature  and  actual  f^^^'^^ 

ninte  of  the  cargo,  together  with  ibeiirae,  expenee^  and  risk  of  ^ 


praonrittg  the  meana  of  sending  it  on,  that  the  master  should 

lute  another  vessel  for  that  pnrpose,  or  keep  it  tiU  the  original 

aUp  can  be  repnifed:  if  it  is  not  veasoniMe  thai  he  sbonld 

do  this-^ify  thai  is,  a  prudenl  owner  being  on  the  spot,  and 

vninsured,  wonU^  in  the  exeieisa  of  the  best  and  soundest 

judgment  that  eenM  be  fonned  under  the  circtuastanoes,  rather 

^ell  the  cargo  at  the  place  of  the  casualty  than  attempt  to      *  1123 

forward  it,  the  sale  by  the  roaster  wrU  be  justifiable^  and  the 

nasnred  on  giving  timdy  notice  of  nbandonment,  may  aeeover 

na  fare  total  less^' 


^  Joriaa  9.  mnm  bn.  0^.  1  atoif»  C  C.  848;  WG^w  v.  Oomib  Im.  Co.  23 
Pick.  405 ;  «iue»  ISO,  187,  and  cases  m  oote,  195^  IpQ,  and  cases  io  note ;  Whitney  9. 
N.  York  Firem.  Ins.  Co.  18  John.  206,  Where  a  cargo  is  so  much  injured  that  it 
wiD  endanger  the  safety  of  the  ship  and  cargo,  or  it  wlU  beoome  attcrly  wortfaAcss,  it 
is  the  doty  of  the  master  to  land  and  tell  it,  at  the  place  where  the  necessity  arises, 
CTen  although  it  might  have  been  carried  to  the  port  of  destination,  and  there  landed. 
Jordan  v.  Warren  Ins.  Ck>.  1  Story,  C.  C.  342 :  Saltus  v.  Ocean  Ins.  Co.  12  John. 
107,  and  sae  lire  lAber  «Bss»  oitod  to  tUi  poMl,  MN^  lOS^  MS)  in  BOU. 

*  The  power  ef  the  master  to  seM  the  caiyo  depends  on  exactly  the  same  principles 
as  the  power  to  sett  tbeship,  and  like  It,  eao  only  be  exeroised  in  eases  of  extreme 
iia^f,  lS0,nadiSBete,lS5.  The  matter  is  not  at  HbeMfr,  ia  cases  cl'ship- 
1, 10  srtt  the  eaifo  merely  ea  the  ground  that  a  sale  will  be  the  best  for  all  ooa- 
aad  that  a  pradeot  owaer,  if  present,  woukl  lell  wider  the  same  eiroorastaa- 
aas,  hot  ho  will  be  jai^ifiad  in  selliag  only  by  a  legal  neoesMtf  •  Bryaat  s.  Common- 
maahh  losL  Co.  18  Pick.  643;  and  sea  the  other  oases  eiiedia  nolo  to  this  paint,  aan^ 
U9 ;  Dodge  e.  Un.  Ins.  Co.  17  Mass.  478.  Where  a  veseel  was  stranded  on  the 
aoaaiof  Viigiaia,  and  the  eargo  was  hmdwH  without  daattge^aad  was  not  of  a  perish- 
aUa  aaawe,  and  might  have  been  k^  in  leasanaUa  salb^  uatU  the  ownamaad 
,  who  Uvcd  io  MasMchnietls,  couU  bo  heard  (n>m,  it  was  JtfM,  that  the  maslpr 
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total  loss  oa 
goods:  where 
tbey  w«8e«- 
damaged,  and 
canoot  be  for> 
^rded — right 
of  master  to 
sell  the  oarga 

Right  of  master 
to  sell,  as  laid 
down  by  Lord 
Stowell  in  the 
Omthadiiie. 


Right  (or  4«ity) 
of  master  to 
tranship,  as 
laid  down  by 
Lord  Denman 
in  Shipton  v. 
Tbomion. 


The  general  right  of  the  master  H»  aell  baa  been  no  where 
better  slated  than  bj  Lord  Skowell  in  the  case  of  the  Orati* 
tedine :  '^Suppose  the  ease <i(  a  ship  driven  ioto  port  with  a 
perishable  cargo,  or  suppose  the  vessel  unable  to  proceed,  or 
lo  stand  in  need  of  repairs :  what  most  bedone  ?  The  master 
in  such  ease  must  exercise  his  judgment^  whether  it  would  be 
better  to  tranship  the  eargo,  if  he  has  the  means,  or  to  sett 
it !  he  is  not  bound  to  tranship ;  he  may  not 'have  the  means 
of  transbi^ent ;  bat  even  if  he  has,  be  may  act  for  the  best 
in  deciding  to  sell.  If  he  has  not  Ae  meofu  of  iranskipmadi 
he  is  tmder  an  obHgaHon  to  seUthe  eargo^  tmbse  U  ea»  be  md 
thai  he  is  under  an  obHgaikm  toki  U  perish  (^)  : "  and  the 
general  right  of.  the  master  to  tranship^  even  at  an  increased 
freight,  has  sinoa  been  fully  recogaased  in  Bnf^h  law  by  the 
case  of  Shipton  a.  Thornten  {A),  and  the  doctrine  staled  to 
be  that,  in  all  cases  where  the  original  ship  is  lioroed  into  a 
pott  of  distress,  and  is  there  found  to  be  so^disabted  as  to  be 
incapable  of  taking  on  her  cargo,  the  master  has  the  right, 
from  his  character  of  agent  for  the  mevcbant  shipper,  whieh 
is  forced  upon  him  by  the  necessity  of  the  ease,  to  act  in  the 
port  of  distress  for  the  best  interests  of  9il  oonoarned ;  and 
to  this  end  he  has  power  and  discretion  conceded  to  him 
adeqoate  to  the  trust,  and  requisite  either  for  the  tranship- 
ment and  forwarding  of  the<»rgo  to  the  port  of  destinaliott, 
or,  where  that  is  impossible  consistently  with  a. due  regMd  to 
the  interests  of  all  concerned,  to  sell  or  otherwise  dispose  of 
it  at  the  port  of  distress.^ 

The  following  oases,  as  iar  as  they  relate  to  the  sale  by  the 


(^)  Per  Lord  Stowell  in  The  Gratitu-       (A)  Shipton  v.  Tliomton,  9  Ad.  &  EO. 
dine,  3  Rob.  340.  314. 


had  no  authority  to  sell  tlM  oaivoi  and  Weak  up  the  wyage,  witbeat  waitiag  until  the 
owners  ami  insurers  coaid  be  oonsulted.  Bryant  ••  CommoDweaMi  Ids.  Co, 
13  Pick.  543.  SeeSeuH  e.  Briddle,  2  Wash.  C.  C.  160 ;  anu,  196,  in  note;  Abbott, 
ahipp.  (9th  Atn.  ed.)  9G6,  in  note,  19,  io  ndte ;  mts^  MSO,  in  oole.  Wherea  easeof 
■eeessfty  for  tbe  sale  of  tbe  cargo  exists,  by  the  operation  of  the  perils  inswed  agssinst 
ttpon  the  cai^go  itself,  and  a  sale  of  the  oaiigo  is  made  under  it,  and  isantbonaed  by  it, 
this  is  uodouUedly  a  toial  lose  of  the  cargo,  do  leas  than  a  sale  of  the  ship  ia,  Diider 
■iBiilar  oinMUDStanoes,  a  lotai  loas  of  tbe  ship.  3 PbilL  Ins.  339;  ^fUs,  1011,  and 
note. 

1  8Keflt,(dtbed.>2]2;  Mwiifofd e.  CowoMPciallna,  Co.  13  John.  900;  SaariesL 
aeoveU, 4  John.  Ch.318;  Baltiia  v.  Ooean  ina.Cow  IS  IcHol  I07f  Abbott,  Shqv^ 
<M  Am.  ed.)  389^  io  mete. 


nr  CABB  ov  (n4-DA]fAm*^ixQKr  to  ssu.,  es  tranship. 
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iBUler, are iUiislnrtion €f  the aboiRB  prtndples :  Mteasthey 

nlate  to  the  right  to  reeover  •»  Idt  a  coostroctive  total  lose,  goMit^  wfaero 

they  depend  on  those  already  ettablished  ia  the  case  of  the  SmagrMM 

^ng%  caooot  be  Ibtw 

*It  may  be  remarked,  that  m  most  of  4be  cases  where  the  of  nuutor  n> 
goods  sold  have  been  of  a  perishable  nature,  they  have  also  — 

been  warranted  free  of  imerage  by  Ike  memor^mdum :  as  to  j^  ^Jj^  ^ 
this,  we  must  repeat  the  observation  before  madey  that  the  ^^!^^  ^ 
warranty,  to  be  free  of  average,  makes  ho  4ifieienoe  ia  this  sale,  or  \h% 
country  (t)f  in  oonsiclering  whether  the  loes  be,  on  principle,  iom,  whether 
total  at  only  partial ;  although,  from  the  greater  interest  wbieh  II^^I^S^^ 
the  assored  has  in  sncsh  oases  to  eonvert  a  partial  into  a  total  ^^^^^"^^ 
loas  («9  aihervrise  ike  y^arrmdy  would  prednde  him  from  re^ 
comenMg  amf  ^Wng-,)  the  eiremHstances  on  whieh  he  relies,  as 
pto^g  the  totality  of  the  kes,  are  to  be  watohed  with  greater 
aaopieion  and  a  closer  sciotiny* 

Oae  of  the  first  oases  in  English  law  whefe  the  poiat  ^^^^^r^  ^^  „ 

was  WWM'MBiV 

apon  the  right  to  recover  ^s  for  a  total  loss  by  sale  of  diaabied.  aod 
go  abroad,  was  Manning  v.  Newenham,  in  which  the  in*  ^aidt^u"^ 
sorance  was  upon  a  Dnteh  Mp,  her  freigU  and  cargo,  war^  "^^^^^ 
rmOtdfret  ef  average^  from  ToHola  to  London*    The  ship,  i^^ute^"^ 
aaoa  after  sailing,  became  so  leaky,  that  she  was  forced  to  pat  cargo,  by  Loni 
ba^  to  TarMa  ia  distress,  whefe,  on  survey,  she  was  feand*  ii amiug  «. 
le  bo  in  soch  a  state  that  she  eoukl  not  be  repaired,  so  as  to  3  o^^|^, 
carry  on  her  cargo,  eidier  al  ToKola  or  at  Sl  Thomas's,  whiok 
is  the  aezt  island,  and  was  acoordiogly  ooademned  and  soM. 
The  cargo,  which  consisted  of  sugars,  was  then  examined,  and 
fonod  to  be  only  damaged  to  a  very  trifling  extent :  but  there 
were  no  ships  tfaea  at  Tortola  in  which  the  whole  could  have 
been  sent  on,  Humgh  a  greed  part  might  have  beeai^  forwarded 
ly  two  veude  theti  in  the  harbor  •:  instead,  however,  of  for« 
warding  any,  the  whole  was  sold  by  order  of  the  assared  at 
Tortola,  where  it  lealiaed  within  7001  of  12,000^,  the  sam  at 
whbh  it  was  vi^ned  in  the  policy :  two-thivds  were  bought  in 
OB  account  of  the  owners,  and  had  not  arrived  in  England 
at  the  time  of  action  brought ;  under  these  circumstances  the 
assured,  who  had  given  due  notice  of  abandonment,  claimed 
to  recover  as  for  a  total  loss :  the  jury  gave  him  a  verdict  for 


(^  it  h  ^fSmm  m  ikm  UaSed  Ouai^ 
whan  tbeve  otb  waoMMMDltve 
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the  whole'  aroount,  which  Ibe  court,  on  motion  for  a  new  trial, 
good»:  whera  ^^tdueed  Xo  diflturlx  ( J  )  Lord  Maa^ekl  pot  the  deeinoa  of 
damaged,  «imI  the  oooft  upon  tbis  shOTt  gf oand :  ^'  The  ehip  has  reeeiyed  ^m- 
5iJ2ISd*^^^t  trr^arable  hurt  unihin  the  polictf :  ikis  drives  her  back  to  2br- 
of  masiepto      fokiy  Md  tkereisnoAip  to  be  hmd  tkerewkidi  emM take  the 

mU  im  cttrgo. 

—  —  whole  cargo  on  board."  (*) 

Gramd  of  '^  seeme  questionable  whether,  eyen  upon  the  ground  tbos 


Remarks  on      •*®^®<*  ^X  Lofd  Mansfield,  the  case  would  now  be  regarded  as 
UMnmugv.       an  authority  ;  for  subsequent  decisions  have  shown,  that  the 
Mn^kcamMt  mere  inability  to  tranship  the  wkoU  cargo  will  not  make  a 
^MaSthM^it;  constructive  total  loss :  (bough  all  the  sugars  could  nol  have 
STtheLSr^  been  sent  on  by  the  two  ships  then  at  Tortola,  yet  a  oonsid- 
cafgo  will  not    erablc  portion  of  them  inigbt :  it  does  not  appear  that  any 
^ '      ^'    efforts  had  been  made  to  procoi«  ships  elsewhere ;   nor  that 
the  sugars  had  been  bo  for  sea-damaged  as  to  have  been  in  any 
danger  of  becoming  unmarketable,  if  kept  till  sock  time  as 
ships  could  have  been  procured  for  forwarding  them.     Upon 
the  whole,  therefore,  it  appears  belter  to  consider  the  case 
overruled,  than  to  endeavor,  by  a  forced  construction,  to  re* 
ooncile  it  with  the  more  recent  authorities. 
A  peHihabie  In  the  cRse  of  Milles  Vk  Fletcher,  which  has  been  already 

•oldby the  oousidered  with  reference  to  the  sale  of  the  ship,  the  facts  as 
cGomireDce  o[  ^  the  coTgOy  which,  as  in  the  last  case,  consisted  of  sugars, 
i^i^rt 'Shew  ^^^  ^**®*®  •  ^^  captors  had  plundered  part ;  of  that  which 
it  lies,  and  there  remained,  when  the  ship  was  brooirbt  into  New  York  by  the 

being  no  store-  ^^  r  o  ^ 

bouses  there,  it  reoaptoiv,  fifty-eeven  hogsheads  were  dcunaged ;  and  the 
iwi^Sw  k^t  whole)  from  the  leakiness  of  the  vessel,  was  in  a  perishable 
fa^lSTi^  state:  in  order  to  repair  the  ship,  it  was  necessarRy  landed ; 
ahip;  and  the     bot  there  wfsre  no  storehouses  in  tohich  U  could  be  placed,  and 

loss  18  construe-  ^  ' 

tiveiy  total.  an  embargo  was  laid  on  at  New  York,  which  would,  at  any 
Fletcher,  ^tc,  have  prevented  its  being  sent  on  to  London  (its  port  of 

^^°^'  ^-       <kstination,  where  it  was  to  have  arrived  in  July)  until  Do- 

oember :  under  these  circumstances  the  master  sold  the  cargo 
1126*      on  the  spot;  *&nd  Lord  Mansfield  held  the  sale  justified, 

and  the  loss  constructively  total  t  this  decision  seems  to  agree 


(j)  MaBDHkg  V,  Newenham,  3  Doug!,    as  to  the  ooodWcn  of  the  otigo  on  ssr- 
12tt.    S  Oaoip.  e3S»  ooiB  (o^    Puk  oa   wf. 

Ins.  368, 8th  ed.  Marahall  on  Ins.  S»6,  (i)  Park  or  Ins.  308,  8lh  ed. ;  and  see 
The  autement  of  the  facts  in  these  differ^  the  ramarin  of  IxHd  BttenboRnigh  oa  tlai 
6atiepoitaisn«lMrooiiAlotm8^«S|Maia]|]r    eaM  ki  gMng  jodgOKAt  in  AiideiMi  f . 

Wd^  S  lfn«l»  ft  «al.  SM. 
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"With  all  the  cases ;  and  indeed  the  question  of  Lord  Mans-  Conttraotive 

field  seenas  unanswerable.     ^*  What,  shall  a  cargo  which  was  goocb:  where 

intended  to  arrive  in  London  in  July,  be  kept  in  a  perishable  ^l^a'^t^d 

staie  at  New  York,  in  a  leaky  vessel,  till  December  ?  "  {I)  ^S^S^^^x 

In  both  these  cases  Lord  Mansfield  lays  considerable  stress  of  master  to 

,__,  -,,  i>i>     "^^  "*8  cum. 

upon  the  loss  of  the  voyage  for  the  season,  as  one  of  the  en 


Mere  letftRUt* 

teria  for  determining  whether  the  sale  was  justified,  and  the  tioaor^ow  ^ 
loss  constrnctively  total :  the  two  following  cases,  however,  tkeMM^u 
dearly  establish  the  position,  that  ike  mere  loss  or  retardation  g^oUve^^ia 
of  ike  voyage  for  ike  season,^  owing  to  the  disability  of  the  ^^21  ^ST 
original  ship,  and  the  impossibility  of  at  once  procuring  others  and  only  so  on 
to  forward  the  cargo,  never  gives  the  right  of  sale  or  aban-  ^^oda,  when 
donment  in  the  case  of  imperishable  goods,  and  only  does  so  ^mJgwi'ui?' 
in  the  case  of  perishable  commodities;  when,  from  the  sea-  ^^^^^X  ^ 
damage  they  have  already  sustained,  it  appears  in  the  highest  uii  they  can  be 
degree  probable  that  they  will  be  totally  ^destroyed,  or  spoiled  ^'^^ 
as  merchantable  articles,  if  kept  at  the  port  of  distress  till 
tbey  can  be  forwarded :  in  this  latter  case  the  master  may 
sell,  and  the  assured  abandon,  not  because  the  voyage  has 
been  lost  or  retarded,  but  because,  in  the  language  of  Lord 
EllenboroDgh,  **  the  goods  themselves  have  received  some 
material  damage,    operating    a    destruction  of   the    thing 
insured.'*  (m) 

"  Copper,  iron,  and  naiU,**  were  insured,  "/ree  of  average,^*  hom  of  the 
firom  London  to  QnebeCi     The  ship,  which  sailed  late  in  the  Mam'by^the^ 
autumn,  was  compelled,  by  tempestuous  weather,  to  put  back  f^f  oriimd 
asd  mn  into  the  port  of  Kineale,  where  she  was  surveyed,  ^ip*  iicidpot 

1    i»         1         1  1  ,      ,  ,  ,  ,  ,  .      ,    *  constructive 

and  found  to  be  so  damaged,  that  she  could  not  be  repaired  total  loss,  on  a 
in  time  to  reach  Canada  that  season ;  nor  could  any  ship  be  ^^^a^nd^n^! 
procured,  eiiker  in  Kinsale  or  Cork,  in  which  to  send  on  the  «J?^.7^^f;  . 
cargo  till  the  next  spring :  on  the  result  of  the  survey  being  Sei.  240. 
known,  the  assured  gave  notice  of  abandonment,  and  the 
cargo;  which  kad  been  only  damaged  to  a  very  trifling  extent^ 
was  add  at  Kinsale  by  their  orders.     The  court  held,  on  the 
^inciples  ahready  indicated,  that,  under  these  circumstances,      *  1127 
the  assured  could  not  recover  as  for  a  total  loss ;  for  this  was 

(0  Hues  «.  Fkleber,  DottgL  SS8.  («)  5  Manle  &  Sel.  (P7. 


>  JMta  •.  Wmma  Imi  Co.  1  Story,  €.  C.  348,  cited /wfC,  113& 
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CoMrtraetive  a  mere  temporary  reterdaUea  of  the  voyage,  not  at  all  teiMl- 
goods:  when  iflg  to  the  deotrtictioD  of  the  thing  iasured*  (n) 
^^[il^l^i^^  And  ibe  deciston  of  the  court  was  the  same  in  the  foUovr* 
mpM^^i^ht  ^"S  ^^^^9  where  the  thing  insared,  though  peruiuible  in  Us  own 
of  nmier  to  natur€j  Witt  get  notf  infadf  so  seo'^damaged  as  to  render  U  Uiefy 
r — ^^^. .  '  to  be  spoiled^  if  kept  tiU  itooidd  be  ibrwarded.  The  insuraiMW 
as  to  a  cargo  of  was  oxiflour  (o),  Warranted  free  of  average^  from  Waterford 
som^aamaweS  to  St.  John's,  Newfoundland :  the  ship,  as  ia  the  last  case, 
bf^Sbe^iS^  had  sailed  in  October-,  and  was  compelled  to  put  back^  ia 
HaBt«.  Rojrai  distress,  into  Corkj  where,  oo  survey,  she  was  found  so  die- 
Ooiii|».  abled  as  to  be  obliged  to  be  broken  up  and  sold,  and  the  floar, 

5  M.  ft  M.  -fir.  ^jj^ji  jjj^^j  ij^gjj  taken  out  of  her  and  surveyed,  was  ibund  to 

be  very  little  damaged,  and  might  have  been  safely  kept  at 
Cork  till  the  spring,  when  it  might  have  been  forwarded  to 
its  destination  :  instead  of  so  keeping  it,  however,  the  assured 
had  it  sold,  and,  having  given  notice  of  abandonment,  clakned 
to  recover  as  for  a  total  loss :  tl^  court,  as  in  the  last  caae^ 
aad  upon  the  same  grounds,  held  that  the  loss  was  only 
partial*  {  p)    ^'  Here,"  aaid  Lord  EUlenborough,  *^  was  a  re- 
tardation of  the  adventure  only ;  it  is  stated  that  the  cargo 
could  not  have  been  forwarded  tiU  next  spring,  that  ia,  it 
might  have  gone  then,  for  it  is  not  to  be  supposed  that  at 
such  a  port  as  Cork  there  would  not  be  some  vessel  to  be 
found  (or  the  next  season,  to  forward  the  cargo  to  St.  John's 
—-nor  can  I  necessarily  infer  that  the  flour  would  be  changed 
in  quality  and  condition  by  the  delay,  £rom  November  to 
A^l\^  so  €sio  incur  any  maierM  damage  oper4^ 
Hon  of  the  thing  insured."  (f ) 
Van  Omeroii  v.      Qa  the  same  principle,  where  «  case  of  cutlasses  was  sold 
2  Gampb.  41.     by  the  BMSter  at  an  intermediate  port,  fr6m  the  impossibility, 
owing  to  contrary  winds  aad  the  necessity  of  keeping  with 
1128  *     ^convoy,  of  carrying  them  on  in  his  own  ^ip  to  their  port  of 
destination,  this  sale  was  held  not  justified  (r) ;  and  the  deci- 
sion was  the  seme  where  a  cargo  of  **'  craieSj  earthemoare^  and 
Indian  bluesj"  destined  for  the  Afpioan  trade,  were  sold  fay 
the  master  at  the  BernHidas  (whither  bis  sh^  had  been 


(»)  Andenon  v.  WaiUi,  2  BSaule  &  JhwrotAy  (for  the  pork  is  oat  ofibeq 
Sel.  240.  tionj  warramwi  free  of  average^'*  €5. 

(o)  Fori  was  also  included  in  the  pol-       (p)  Hunt  v.  Royal  Exch.  Ass.  Conqi. 
icy;  but  as  to  it  no  question  was  made.    5  Maiile  dc  Sel.  47, 
*'  Tfais  must  be  considered  as  a  policy  on       (q)  6  Maoie  &.  Sel.  65. 

(r)  Vaa  OMSPoa  •.  D»iMiak,  2  Gamp.  41. 
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'lied  after  capture  and  reoaptare,)  because  he  had  loM  aH  Constmctive 
hm  boats,  which  are  necessary  for  the  barter  trade,  and  could  goods:  when 


«M>t  get  a  suffioieat  ooraptement  of  hands,  {s)  JuSagedf^d 

On  the  same  ground,  it  was  held  that  underwriters,  on  ^^^^J^^ 
goods  insured  from  London  to  Demeraraj  were  not  liable  as  of  master  to 
for  a  total  loss,  where  the  ship,  being  captured  and  redcap- 


tured,  was  sent  into  8L  ThomtiSf  stript  of  all  her  hands,  and  at  an  inter 
the  captain,  not  being  able  on  his  arriiral  there  to  procure  a  'without  S^- 
fresh  crew,  or  otherwise  to  raise  money  to  pay  the  salvage,  ^^f  JtheMhe 
npon  this  ground,  innmediaidy  (within  three  days  of  his  arrival)  oWguiai  ship 
•old  the  ship  and  cargo,  and  broke  up  the  adventure  (i) :  Lord  been  manaed 
Ellenboisough  remarked,  that,  although  he  could  not  at  first  othCTships'pio. 
procure  a  competent  crew,  he  ought  to  have  waited  a  reason-  waM  i^i'beki 
able  time  for  that  purpose :  ships  that  came  in  might  have  unJelrwoo?^' 
spared  him- assistance,  or  seamen  mighi  poaiUy  have  been  ob*  Robertson, 
Umnedfrom  ike  neighboring  idand*   ^'  It  does  not  satisfactorily       "^^^^ 
appear  that  he  might  not  have  raised  the  money  by  drawing 
on  his  owners  or  hypothecating  the  ship.     Even  if  the  ship 
was  prevented  from  completing  the  voyage,  it  does  not  appear 
that  the  goods  might  not  have  been  forwarded  to  their  place 
of  destination  by  other  vessels." 

The  folbwing  cases  show,  that  if  means  of  transhipment  Aithoagh  tbe 
azist,  either  immediate  or  eventual,  and  the  goods  can  either  disabled,  yet, 
be  at  once  sent  on,  or  kept  for  future  transhipment,  without  tran^'pniefit 
danger  of  being  spoiled  by  the  progress  of  decay  arising  from  ^^^^^ 


aea  damaoe,  and  with  the  prospect  of  reaehing  their  destina*  eventual,  and 

^  "^       •  °  thegoodscan 

lion  in  a  marketable  state  —  the  master  is  bound  to .  tranship  be  either  kept 
or  keep  them;  -at  all  events,  he  cannot,  by  electing  to  sell,  rprobablii^of 
give  the  assured  a  right  to  recover  as  for  a  total  loss.  j^rt^of^d^^ 

*A  cargo  of  wheat  vras  insured,  "  free  of  average,''  from  ^etoWe'  S*^— 
London  to  Lisbon :  the  ship  was  so  damaged  in  the  Downs,  the  master  can- 
that  she  was  forced  to  run  into  Dover,  where,  on  survey,  she  the  aLui^' 
was  found  to  be  wholly  disabled  from  pursuing  her  voyage,  MnicUve^toCd 
except  at  a  cost  greater  than  her  repaired  value  :  the  whole  wa&ona.Royd 
eargo,  consisting  of  1160  quarters,  having  been  landed,  it  was  ^^'^-  ^^' 
found  that  400  only  were  dry,  700  were  wetted,  but  were  2  Campb.  623. 
kihh-dried,  and  the  residue  was  wholly  spoiled :  on  this  state      *  1129 
of  facts  Lord  EU^dborough  said,  (in  reference  to  the  case  of 

(«)  Wiboa  9.  Hittar»2  Stark.  L  (i)  Underwood  9,  Robertsoo,  4  Camp. 

las. 


^ 
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CoMbrnctive  Manning  V.  NefPMlNnn,  wUeh  kad  been  eitody  as  in  poiat,  for 
m&iTv?Sefe  the  {dointiff,)  *^  I  aeoede  to  that  case ;  and  if  it  shall  be  proved 
^a^r^^^d  ^^  ^  voyage  here  was  not  w&rtii  pur^uiMg^  and  thai  Hum 
^S^^d^^TbL  **^^  ''^  wwww  ofpunuing  Uy  I  think  Ibis  mint  be  considered 
of  master  to  a  total  loBB : "  ao,  Jiowe^^f,  in  the  farther  conrfle  of  the  trisL 
it  appeared  that  at  the  time  of  the  oaaualty  there  tvae  a  irig 

fying  in  Dover  karkor^  in  whidi  ike  wheat  might  haoe  hem 
'  9e/U  on  to  Lisbon^  Lord  EUetiboroi^h  eaid  he  was  clearly  of 

opinion,  on  this  additional  eTidence,  that  the  action  could  bqC 

be  maintained  for  a  total  loea*  {u) 
Thoo^fttone  The  following  oaae  sbowe  that,  thongh  at  one  time  the 
«r  the  etiTgo  be  State  of  the  cargo  was  such  as  to  give  a  ri^t  of  abandon- 
tify^ba^oir  ment,  yet  if  the  right  be  not  then  exercised,  and  any  part  ef 
cMoVrafaoMw  the  cargo  be  afterwards  recovered  in  snch  a  atate  thai  it  may 
«<»))  yeti  if      be  sent  on  in  a  marketable  condition  to  its  port  of  destins* 

MOO  nciH  fee 

nottiienexer-  tioa,  and  there  are  opportunities  of  so  forwarding  it,  the 
^itbe'after^   asBuved  cannot  direct  a  sale,  and  treat  the  loss  as  coostroot* 

wards  recover-    JvaIv  tnfuL 
ed,  so  that  it        *^®V  ^^®** 

^^alSetaSe      ^^^  ^  *  cafgo  of  wfaeat  wss  insuTsd,  "  free  of  average," 

«  0ta^  the  as.      (but  without  the  cxoeption,  unless  stranded)  from  Waterfoid 

aeU  and  recover  to  Liverpool :  in  going  down  the  Waterford  river  Ike  ship 

1^^  *  ^"^     Soltek,  and  filled  so  fast  that,  to  save  her  from  sinking,  she 

And^wn  v.      was  run  ashore  on  a  bank,  where  she  was  completely  ander 

Comp.  7  East,    Water  at  every  high  tide :  m  the  ooorse  of  about  a  month,  by 

^'  the  exertions  of  the  master,  the  whole  of  the  cargo  was  got 

out  in  a  sea^danaaged  state :  of  that  portion  of  the  catgo  which 

1130  *      was  the  .subject  of  the  insurance,  part  was  *wholly  spoifed, 

bnt  about  two-thirds  were  ktbi-dried,  and  might  have  been 

sent  on  to  Liverpool  in  a  marketable  state  as  wheat,  by  a  ves» 

sel,  which  sailed  thither  about  two  months  after  the  oasaalty, 

and  by  which-  that  part  of  the  cafgo  which  beloniged  to  other 

shippers  was  actually  forwarded.    The  agent  of  the  assured, 

however,  instead  of  so  forwarding,  sold  it  at  Waterford ;  and 

the  assured  brought  his  aotion  for  a  total  loss/    The  qaestion 

of  his  right  to  recover  was  considered  mainly  with  refereoee 

to  the  time  at  which  he  had  given  notice  to  abandon.    Lord 

BUenborough,  however,  plainly  intimated  that,  although  (he 

assured  might  have  treated  the  case  as  one  of  total  loss  while 

the  wheat  remained  submerged  in  the  water,  yet  that  the 

(w)  WflflOB  9.  Boyal  Enofa.  An.  Comp.  2  Camp.  623. 
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bad  eeased  to  be  total  when  the  wheat  had  beea  in  fact  CoostNMm 
got  out|  and  might  have  been  forwarded  in  a  marketable  goods:  when 
state,  (v)    On  the  same  ground^  in  a  case  where  the  sliip  was  damag^f^d 
wrecked  at  her  port  of  landing,  but  her  cargo^  consisting  of  ^awted^^Si* 
iobaceo  and  sugars,  insured  '^free  of  average,", was  all  got  ^^.^^f^^ 

#0  abore  and  saved,  though  in  a  Tery  damaged  state,  but  it 

Ad  not  appear,  though  the  original  ship  was  disabled  and  Royai'sx^h^* 
obliged  to  be  broken  up,  that  what  was  saved  of  the  cargo  itkuA^4. 
might  not  have  been  forwarded  in  other  vessels —<  Lord 
EUenborough  and  the  Court  of  King's  Bench  held  that  the 
aaaured,  who  had  abandoned,  could  not  recover  ae  for  a 
tolal  loss,  (w) 

^  39&  Although,  however,  the  original  ship  be  capable  ^  however, 
of  repair,  cmt  means  of  transhipment  are  readily  procurable,  no^^'wDtoa, 
the  maaler  is  not  bound  to  tranship,  for,  as  Lord  StoweU  ^'arrimg^ma 
•ays,  "even  in  such  case  he  may  act  for  the  best  in  de-  "ateaulspoit 
eidiog  to  sell  (x) : ''  if  the  cargo  be  so  damaged,  as  not  to  be  ?f  ^^^1^^' 
la  a  merehanlable  state  at  the  time  of  the  casualty  •—  if  it  is  and  abandoned, 
oertaitt  that,  if  sent  on  to  its  port  of  destination,  it  will  be  may»i8t"foc°' 
destroyed  by  putrefaction,  arising  from  sea-damage,  before  ment°^^ 
^larriving  there  —  ^  if,  in  short,  considering  the  nature  and      *  1131 
•ondition  of  the  cargo,  and  the  cost  of  transhipment,  a  pru- 
dent owner,  if  uninsured  and  on  the  spot,  would,  in  the 
asercise  of  a  sound  discretion,  rather  sell  than  tranship,  the 
miB  by  tbe  master  or  the  assured  will  be  justified,  and  the 
killer  may  recover  as  for  a  constructive  total  loss.^ 

Tbe  following  cases  illustrate  this  position:  — A  cargo  of  ^'H?[?Ld 
eagars  was  insured, yree  iT/'ot^ero^,  from  Liverpool  to  Calais :  to  b«r  loading' 
tbe  ship  was  forced  to  put  back  to  Liverpool  in  a  totally  dis-  ShaUa  oa^olT^ 
•bled  state,  and  tbe  sugars  having  been  necessarily  unloaded,  l^hMtCowingto 
were  found,  on  survey,  to  be  so  sea«damaged,  that  ne  pari  of  >ea^ama|e,  is 
Ifcesi  wa$  tn  a  merdumiable  sUUef  and  that  they  could  not  have  UeRUita— suoii 
been  sent  on  except  as  damaged  goods,  though  ships  might  bel^waRied, 

but  may  be  Midi 

(0)   Andenon  v.  Royal  Exch.  Am.    Cooip.  16  Eart,  214 ;  and  see  the  com-  "oug^h^ulaki 
Oomp.  7  East,  98.    See  tbe  cflect  of  this    meats  of  Lord  Abinger  on  this  case  in  easily  have 
«M»«B  ginabyLwd  AbiBS«r,3aiQgh.    Rous «.  Salvador, 3 Bingh.  N.  C. 380.  beensentibr. 
W.  C.  280.                                                      (x)  3  Rob.  2«0.    See  anu,  p.  1124.  9*™?lr!- u 
(is)  Tbompaon  v.  Royal  Exeb.  Ass.  6  Taunt.  387  j 
8Manb.  92. 

i  Amu,  1132,  ULWM».  >  .Aims,  1129^  1123)  in  noleb 
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Ckxutnictive  easily  have  been  procured  to  forward  them  in  that  state. 
goods:  where  Under  these  circumstances,  the  sugard  were  sold  at  Liver- 
^^il^^d  p^9  where  they  realized  wUhin  a  third  of  their  invoice  price  ; 
wlu^^  n'ffht  ®°^  ^^^  assured,  who  had  given  due  notice  of  abandonment^ 
of  muter  to      claimed  to  recover  as  for  a  total  loss.     Chief  J.  Gibbe  told 

sell  the  csrgo.  ^     . 

the  jury,  at  the  trial,  that  the  assured  would  not  be  juslined 

in  abandoning,  unless  the  property  was  reduced  to  snch  a 
state,  that  U  could  noi  be  applied  to  the  original  purpose  ^  the 
voyage  ;  but  that  they  would  be  entitled  to  do  so  "  if  it  was 
not  in  a  proper  .condition  for  the  market:  the  jury  thoogfat 
the  sugars  were  not  in  a  fit  state  to  be  forwarded,  and  found 
for  a  total  loss;  which  verdict  the  court  refused  to  dis* 
turb.  (y) 

The  following  case,  if,  indeed,  it  ought  not  to  be  put  wholly 
on  the  ground  of  an  acceptance  of  the  abandonment  by  the  tcn- 
derwriterSf  which  was  mainly  relied  on  by  the  majority  of  the 
court,  goes  further  than  any  other  authority  in  English  law, 
and  seems  to  show  that,  although  ample  opportunities  of 
transhipment  exist,  and  part  of  the  goods  are  still  in  a  mer- 
chantable condition,  yet  they  may  be  sold  and  abandoned  if^ 
upon  the  whole,  it  was  better  for  the  interests  of  all  con- 
1132  *      cemed  not  to  forward  them.     The  facts  *of  the  case  were 
wi^fu  raved    ^^^^c:  a  cargo  of  cape  wines,  consisting  of  241  pipes  and  71 
out  of  a  wreck-  ho^sheads  (of  the  invoice  value  of  nearly  8000/.)  was  in- 

ed  ship  at  one  /  «/  / 

of  its  ports  of  sured  (but  without  any  xoarraniy  to  be  free  of  average)  from 
there founj to  the  Cape  to  Bristol,  Liverpool,  or  Dublin:  had  the  ship 
^MhoSflf^  arrived  safely,  the  assured  intended  to  have  landed  100  pipes 
part  of  it  18  in     ^i  Bristol,  and  to  have  sent  on  the  remainder  to  Dublin^  which 

a  merehnntable  '  ' 

state,  and  might  wos^  therefore,  the  ultimate  port  of  destination' :  the  ship,  how* 
waited,  vet  it  ever,  just  before  reaching  Bristol,  was  driven  by  a  gale  on  to 
oonroraeS^to**  the  rocks  at  Portishead,  about  thirteen  miles  from  that  city, 
portofcasuaity  ^^^^^  ^^^  bulged,  heaved  over,  and,  finally  lay  in  sudi  a 
than  to  send  it    position,  that  the  whole  of  her  cariro  was  under  water  at  hieh 

on  to  its  port  of  ■  ,    ,  °  ^ 

ultimate  desti*  tide.  The  assuTcd,  immediately  on  hearing  of  the  casualty, 
SendeiTj!^-  gave  notice  of  abandonment,  and  measures  were  then  taken, 
Sss'ooMtlws-  ^^^^  ^^^  express  sanction  of  the  underwriters,  to  rescue  the 
n^Z^^^H  ^^8°  •  ^**®  tesxAl  was,  that  229  pipes  and  67  hogsheads  were 
risoB,  3  Brod.     got  out,  of  which  71  pipcs  and  43  hogsheads  were  sound  and 

oC  Siiig'h.  97. 

(y)  GenoD  «.  Royal  ExcL  Am,  Comp.  at  N.  P.  Holt,  SO,  in  Bane.    6  Taunt  387. 
2  Manh.  82. 
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fvU.  and  17  pipes  and  4  bos^sheads  were  quite  empty ;    the  CoMirueUve 
residue  had  either  partially  leaked,  or  were  more  or  less  guod«:  where 
damaged  by  sea  water,  but  were  not  in  an  unmerchantable  damagMifand 
state  ;  and  ships  might  easily  have  been  procured  to  take  them  ^y^^^^^^^v.^ 
on  to  Dublin.   The  parties,  however,  who  had  saved  the  wines,  of  master  to 

deeming  it  unadvisable  to  send  them  on,  advertised  a  sale,  on — 

the  day  preceding  which  (being  more  than  two  months  after 
the  casualty)  the  underwriters  gave  notice  that  they  would 
not  sanction  such  a  step,  and  it  was,  accordingly,  postponed 
for  another  month,  when,  all  attempts  at  negotiation  having 
failed,  the  wines  were  finally  sold  for  the  gross  sum  of 
4044/.,  2s.  6d.  (rather  more  than  half  the  invoice  price,)  and 
for  the  net  sum,  after  deducting  salvage  and  all  expenses,  of 
2570/.  16s.  3(L     The  sakj  in  the  opinion  of  the  witnesses  for 
bath  pariiesj  had  been  very  fairly  conducted^  and^  under  the 
circumstances^  was  the  best  step  for  the  interests  of  all  con^ 
cemed.    Upon  the  whole  case,  the  Court  of  C.  Pleas  held  xhe  oase  ww 
that  the  plaintiff  was  entitled  to  a  verdict  for  a  total  loss  {z) :  Sd2d'Can*^ac- 
the  majority  of  the  court  laid  principal  stress  on  the  fact,  cep^apoe  of  the 
that  the  conduct  of  the  underwriters  amounted  to  an  ac-  byiheunder- 
^ceptance  of  the  notice  to  abandon,  and,  therefore,  fixed  the  ^  «ii33 
rights  of  the  parties  from  that  time.     Mr.  J.  Richardson,  judgment  of 
however,  put  his  judgment  on  the  ground  (1)  that,  in  this  ^J|^j|-  ^^^ 
case,  there  was  such  a  loss,  as  to  give  the  assured  a  right  of 
abandonment  at  the  time ;  and  (2)  that  such  right  had  not 
been  devested  by  subsequent  circumstances :  as  to  the  first 
point  he  said,  '^  When  notice  of  abandonment  was  given  the 
ahip  was  on  the  shore  on  her  side,  exposed  to  the  operation  of 
the  wind  and  tide,  and  at  high  water  the  whole  of  the  cargo 
was  immersed  in  the  sea  ;  and  it  was  uncertain  whether  she 
might  not  perish  with  the  rise  of  every  tide : "  as  to  the 
second  point,  after  remarking  generally  on  the  state  of  the 
cargo,  and  the  opinion  of  all  the  witnesses,  that  a  sale  was 
the  best  measure  for  all  concerned,  he  added,  '^  It  is  material 
to  observe,  that  such  part  of  the  wines  as  were  damaged  by 
the  salt  water  must  have  become  in  a  more  deteriorated  state  by 
ddayy  or  by  sending  them  on  to  DubUn^  their  final  port  of  des- 
tination : "  undoubtedly  this  last  consideration  is  material  (a),  ^°'''^^ 

(s)  HodMm  V.  HarriHm,  3  Bred.  &       (a)  See  Eoux  ••  Salvador,  3  Biogh. 
BiBsb.07.    6Moove,268.  N.C.208L 
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and  may,  perhaps,  be  deemed  sufficiently  so  ta  reconcile  this 
ease,  on  its  facts,  with  the  other  aathorities,  even  without  pat- 
ting it  exclusively  on  the  ground  of  an  acceptance  of  aban- 
donment by  the  underwriter. 

Where  the  original  ship  is  disabled,  and  perishable  goods, 
saved  from  her  hold,  are  reduced  to  such  a  state  by  sea-dam- 
age that  they  would  have  been  worth  nothings  if  sent  on,  and 
are  therefore  sold  in  the  foreign  port^  for  less  than  the  salvage, 
this  is  a  clear  case  of  constructive  total  loss,  especially  where 
there  are  no  procurable  means  of  transhipment.  \b) 

In  such  Case,  in  fact,  there  can  be  no  little  question  that  the 
assured  may  recover  the  whole  amount  of  the  insurance,  even 
without  notice  of  abandonment :  as  it  is  now  settled  that  be 
may,  wherever  the  cargo,  being  necessarily  unloaded  at  an 
intermediate  port  for  the  repairs  of  the  ship,  is  sold  there  from 
the  certainty  that,  if  sent  on,  it  will  perish  before  arriving  at 
its  port  of  destination,  from  the  progress  of  putrefaction,  aris- 
ing from  previous  sea-damage ;  and  this,  ^though  the  original 
ship  is  capable  of  being  repaired  so  as  to  take  on  the  residue 
of  the  cargo,  and  actually  does  so.  (c) 

The  cost  and  difficulty  of  transhipment,  considered  vTith 
reference  to  the  peculiar  nature  and  actual  state  of  the  cargo, 
is,  undoubtedly,  a  fair  circumstance  for  the  master  to  take 
into  consideration  in  determining  whether  to  sell  or  to  for- 
ward the  cargo,  as  is  well  Shown  by  the  two  folbwing  cases 
decided  in  the  United  States  —  A  cargo  of  coffeCy  sugary  and 
tea^  was  landed,  without  damage,  after  the  wreck  and  total 
disability  of  the  ship,  on  the  coast  of  Virginia,  about  forty 
miles  from  the  port  of  Norfolk,  to  which  port  the  master 
might  have  transported  it  by  land,  and  thence  forwarded  it 
to  its  port  of  destination  by  another  vessel,  at  an  expense 
altogether  less  than  one-third  of  its  invoice  value  :  instead  of 
doing  so,  however,  he  sold  ft  on  the  beach  for  within  a  frac- 
tion of  that  value :  this  was  held  neither  to  be  a  rightful  sale, 
nor  a  case  of  constructive  total  loss,  (d)  On  the  other  hand, 
where  a  cargo  of  wheal  was  saved  from  a  stranded  ship,  and 
got  ashore  much  damaged,  on  an  open  beach,  many  miles 


{b)  Parry  v.  Aberdein,  9  B.  &  Cr.  411. 
4  M.  &  Ryl.  343. 

(e)  Roux  9.  Salvador,  3  Bingb.  N.  C. 
206.    4 Scott,!. 


(d)  t  Bryant  v,  Coomionweaith  Ins. 
Comp.  6  Pick.  131,  cited  2  PhUUps  321 
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firom  the  nearest  port,  to  which  it  must  have  been  transported  Consiraotive 

partly  along  the  beach,  and  then  carried  several  miles  in  boats  goods :  where 

with  great  hazard,  the  court  held,  that  these  facts  justified  an  ^ma^t^d 

abandonment,  because  the  master,  as  the  agent  of  the  assured,  ^JJ^*11  ri^V. 
was  not,  in  this  case,  bound  to  tranship,  (e)    As  Mr.  Phillips  of  master  to 

observes,  one  ffround  of  distinction  between  these  two  cases  ; : '- 

*,,,.,./*.  i.    .  .  In  such 


undoubtedly  was  the  different  nature  of  the  respective  car-  the  natun  of 
goes,  the  expense  of  transporting  coffee,  sugar,  and  tea  being  Lim^*^  taken 
very  trifling,  in  respect  of  their  value^  in  comparison  with  that  {^ Z^"^***" 
of  transporting  grain. 

As  we  have  already  seen,  one  ground  of  Lord  Mansfield's  ?J^^^  "^ 
decision  in  the  case  of  Manning  v.  Ne  wenham  was,  that,  though  the  whole  cargo 
part  of  the  cai^o  might  have  been  forwarded  by  ships  which  waided ;  if  uy 
♦were  in  port  at  the  place  and  time  of  the  casualty,  yet  the  JSat  oa°in\ 
whole  of  it  could  not :  and  the  same  point  was  aft«rwards  ^n'J^^led'^ 
pressed  on  the  attention  of  the  Court  of  King's  Bench  (though  »tate,  it  ought 

*j_.j.-ai_--j  V-  •  1  °-tobe  tran- 

Bot  adverted  to  in  their  judgment)  in  arguing  the  case  of  shipped,  and 
Anderson  v.  The  Royal  Exchange  Assurance  Company.  (/)  ^i^be'wid! 
There  is  now,  however,  no  doubt  that  this  circumstance  is  IH^fo^' 
not  conclusive  in  determining  whether  a  sale  by  the  master  9^)?%  ^  ^- 

...-,,  ,       ,  °        ,  .     :  ,      ,         *^  Aid.  617. 

18  justinable,  or  the  loss  on  goods  constructively  total ;  but  •nyg 
that  if  any  part  of  the  cargo  can  be  forwarded,  with  a  chance 
of  its  arriving  in  a  marketable  state,  and  means  exist  for.  its 
transhipment,  it  ought  to  be  so  forwarded,  and  cannot  right- 
fully be  sold.  Thus,  where  part  of  a  cargo  of  indigo^  shipped 
firom  Calcutta  for  England,  was  saved,  without  any  material 
damage,  from  the  wreck  of  the  ship,  and  landed  at  the  Cape 
of  Good  Hope,  and  there  sold  by  the  master,  instead  of  being 
forwarded,  as  it  very  shortly  afterwards  might  have  been,  by 
another  ship,  the  court  held  that,  as  the  jury  had  found  such 
sale,  under  the  circumstances,  not  to  be  necessary,  it  could 
vest  no  title  in  the  purchaser,  (g)  In  this  case,  indeed,  as 
Mr.  J.  Best  remarks,  there  was  no  pretence  for  a  sale,  the 
ship  was  wrecked  in  a  British  possession,  the  cargo  not 
perishable,  nor  materially  damaged,  abundant  means  of  tran- 
shipment existed,  and  it  might  have,  at  all  events,  been 
warehoused  at  the  Cape  till  the  owner^s  directions  had  been 

(«)  t  TVeadweO  v.  Uaion  Ins.  Comp.    frd.     ADdetsoD  •.  Royal  £zch«  Aas. 
6  Cowea's  Rep.  270,  cited  2  PhiUips,  aae.    Comp.  7  East,  44. 

(/)  See  Manning  «.  Newenham,  m-       {g)  Freeman  «.  Bast  India  Comp.  5 

B.  9l  Aid.  617. 
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received  as  to  what  was  to  be  done  with  it :  the  aathority  of 
this  case  has  been  supported  by  subsequent  decisions  under 
Tery  similar  circumstances  (A) ;  and  the  position  derivable 
from  it  must  now  be  taken  as  undoubted  law. 

It  is  equally  clear,  and  is  established  by  the  same  authori- 
ties, that  if  a  sale  of  the  cargo  be  not  otherwiae  justifiable, 
it  will  not  be  rendered  so  by  being  made  under  the  decree  of 
a  Vice-admiralty  court  abroad,  (t) 


1136* 


^BCT.  IV.  Constructive  Total  Loss  on  FreighL 


Art.  1.  In  cases  of  Capture^  Seizure^  Detention^  4^ 


Const  motive 
total  loss  on 
freight  —  in 
cases  of  cap- 
ture, 6cc. 

A  constructive 
total  loss' on 
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fdvesaftrim^ 
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§  396.  We  have  already  seen  that  an  absolute  total  loss  on 
ship  and  cargo,  or,  in  some  cases,  on  either,  involves  an 
absolute  total  loss  on  freight ;  in  other  words,  where  the 
circumstances  of  the  case  are  such  as  to  make  the  ultimate 
earning  of  freight  wholly  impossible,  no  notice  of  abandon- 
ment is  requisite  in  order  to  enable  the  assured  on  freight 
to  recover  the  whole  sum  he  has  insured  on  that  interest.  (A:) 
On  the  other  hand,  where  the  circumstances  are  such  as  to 
make  the  ultimate  earning  of  freight  highly  doubtful,  with* 
out,  however,  destroying  all  hope  of  eventually  earning  it, 
then  notice  of  abandonment  may  be  necessary  to  entitle  the 
assured  on  freight  to  recover  as  for  a  total  loss  on  that  inter- 
est;  in  a  word,  a  constructive  total  loss  of  ship  or  goods  is  a 
constructive  total  loss  on  freight.^ 


(A)  Morris  v.  Robinson,  3  B.  &  Cr.  TTannt.  66.    Idle  v.  Royal  Exch.  Comp. 

196.    5  Dowl.  &  RyL  35.    Cannan  v.  8  Taunt  755.    3  Moore,  115.    WiImo  «. 

Meabum,  1  Bingh.  243.    8  Moore,  127.  Foisier,  6  Taunt  25.     1  Marsh.  42S. 

(t)  Ibid.  Robeilaon  v.  Maijoribanks,  2  Staxk.  973. 

(i)  Green  «.  Royal  Exch.  Comp.  6  Mount  v.  Hanison,  A,  Bingh.  388. 


1  Callender  e.  Ins.  Co.  of  N.  Am.  5  Binney,  925.  In  Heibert  v.  HaDett,  3  John. 
Cas.  93,  Mr.  Jusdoe  Kent  said ;  —  *'  It  appears  to  roe,  that  the  same  peril,  and  to  the 
same  extent,  ought  to  exist,  to  authorize  a  recovery  on  a  policy  on  fireight,  as  on  a 
policy  on  the  ship.  If  the  assured  could  not  recover  a  total  loss  on  the  ship,  I  see  no 
season  why  there  should  be  a  recovery  on  the  freight.'*  This  was  said  in  a  case 
where  a  policy  being  made  on  freight,  from  New  York  to  Havana,  the  veasd  was 
driven  ashore  at  Sandy  Hook,  and  was  so  much  damaged  that  it  required  abont  a 
fortnight  to  repair  her  and  fit  her  for  sea.  The  voyage  was  relinquished,  and  the 
assured  demanded  a  total  loss. 
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''  Primi  facie^^^  says  Tindal,  C.  J,  <'  the  assured  has  a  CoostmoUve 
right  of  abaudoniog  the  freight  where  there  has  been  a  con-  height  ~m 
striictive  total  loss  of  the  ship  "  (l)  ^  but,  as  in  the  case  of  JiJ^&c.**^ 
ship  and   goods,  this  right  is  prima  facie  merely,  and  the  But  the  right 
claim  of  the  assured  on  freight  to  recover,  as  for  a  total  loss,  {otJStoM on^' * 
depends  solely  on  the  question,  whether,  in  point  of  fact,  ^^^^  depends 
freight  has  or  has  not  been  earned  at  the  time  of  action  whether  freight 

brought.  fact,  earned  or 

Thus,  there  can  be  no  doubt  that  capture^  arrest^  embargo^  SawoThrougiit. 
or  any  other  peril  insured  against,  the  effect  of  .which  either 
is  to  break  up  the  voyage  altogether,  or  to  prevent,  or  for  a 
very  long  period  suspend,  the  earning  of  freight,  gives  the 
assured  on  freight  an  immediate  right  to  give  notice  of  aban- 
donment  ^to  the  underwriters  on  that  interest ;  and,  after  *  1137 
giving  such  notice,  he  may  recover  against  the  underwriters 
as  for  a  total  loss,  provided  no  freight  is  earned  before  the 
oomroencement  of  the  action,  (m) 

The  assured  on  freight,  however,  like  the  assured  on  any  Hence,  where, 
other  interest,  can  only  recover  after  notice  of  abandonment,  ^ andoa^o 
according  to  the  advai  nature  of  his  danmificaiion  at  the  time  ^^  ^S^i 
of  action  brought?  and  if,  before  that  time,  freight,  in  the  JSTttoJbS^' 
event,  has  actually  been  earned,  his  right  to  recover,  as  for  a  donment  not 
total  loss,  is  devested.    An  insurance  was  effected  on  the  the  ship,  Mora 
homeward  freight  of  a  ship,  which  had  sailed  out  in  ballast  amVed.'ea^g 
to  Riga,  under  a  charter-party  :  after  the  greater  part  of  the  JjldSat  Uio  aa- 
cargo  had  been  loaded  on  board  at  Riga,  the  ship  was  seized  >ai^  on  freight 
under  the  Russian  embargo  of  the  7th  November,  18Q0 ;  the  oover  aa  for  a 
roaster  and  crew  were  taken  out  and  the  cargo  re-landed :  on  M'CarS^y  v. 
receiving  intelligence  of  this  casualty,  the  assured  gave  im-  3^'  ^  ^"'^ 
mediate  notice  of  abandonment,  both  to  the  underwriters  on 
freight,  and  also,  on  the  same  day,  to  the  underwriters  on 
ship,  with  whom  he  had  effected  a  separate  insurance :  in 
May,  1801,  the  embargo  was  taken  off,  the  master  and  crew 
were  released,  the  original  cargo  was  again  put  on  board,  and 

• 

(/)  Per  TSndal,  C.  J.  in  Benaon.  v,    Eaat,34;  and  the  other  caaea  on  the  Rus- 
Chapman,  6  Mann,  de  G^.  810.  aian  embargo^  aa  collected  pod^  p.  1146  - 

(at)  See  Thompaoo   v.  Rowcroft,  4    1149. 


>  See  Whitney  v.  N.  Toik  Firem.  Ina.  Co.  18  John.  20S. 

•  Aitha  tiuie  of  the  aAawrfpwaiwi,  in  the  United  Statea.    See  a«4e,  083»  9M»  1007, 

34« 
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from  being  uuii- 
matelv  earned. 
Bveitn  V. 
Smith,  2  M.  ds 
Bel.  37a 
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the  ship  arrived  with  it  in  this  country  before  action 
brought,  earning  full  freight*  Under  these  circumstances, 
Lord  Ellenborough  held,  that  the  plaintiff  could  not  recover 
a  total  loss  against  the  underwriters  an  freight;  1.  Because, 
in  fact,  there  had  been  no  loss  at  all  of  freight,  as,  in  the  event, 
it  had  been  fully  earned,  and  therefore  no  loss  could  be  pro- 
perly demandable  from  the  underwriters  on  freight,  "  who 
merely  insure  against  the  loss  of  that  particular  subject ; "  2. 
That  if  freight  could  be  considered  as  in  any  other  sense  lost 
to  the  assured,  it  had  become  so  by  their  own  act  in  abandoning 
the  ship  to  the  underwriters  thereon,  with  which  act,  and  its 
consequences,  the  underwriters  on  freight  had  nothing  to 
do.  (n) 

A  mere  retardation  of  the  adventure,  by  a  loss  of  the 
^voyage  for  a  season,  gives  no  right  to  the  assured  on  frei^t 
to  recover  as  for  a  total  loss,  even  after  notice  of  abandon- 
ment, if  it  does  not  prevent  the  freight  from  being  ultimately 
earned  before  action  brought.^ 

A  British  ship  was  chartered  to  proceed  to  a  port  in  the 
Baltic  with  her  outward  cargo,  there  to  unload,  and  then  sail, 
iii  ballast,  to  Riga,  where  she  was  to  load  a  homeward  cargo 
from  the  charterer's  agents.  An  insurance  was  effected  gene- 
rally  on  freight  for  the  homeward  voyage.  The  ship,  having 
performed  the  first  part  of  her  voyage  according  to  the 
charter-party,  sailed  to  Riga  in  ballast,  where  she  arrived  in 
September,  and  was  immediately  seized  and  detailed  by 
order  of  government,  without  being  suffered  to  load  a  cargo. 
This  detention  continued  till  the  frost  set  in,  in  consequence 
of  which  the  ship  was  kept  at  Riga  all  the  winter,  and  never 
got  a  loading yrom  the  charterer's  agents  at  all:  next  spring, - 
however,  the  master  procured  a  losiding  from  other  personSj 
with  which,  before  action  brought,  be  returned  to  England, 
and  earned  full  freight.  The  assured  claimed  a  total  loss, 
but  the  court  held  he  could  not  recover,  (o) 

(n)  McCarthy  9.  Abel,  5  East,  388.  (0)  Everth  9.  Smith,  2  Maule  6c  Sel. 

.    278. 


1  Underwriters  take  no  risk  with  regard  to  the  length,  retardation,  or  ioteniipcion 
of  a  voyage,  if  it  be  subsequently  resumed,  or  be  capable  of  being  resomed.  Jordan 
9.  Warren  Ins.  Co.  1  Story,  C.  C.  842. 
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The  grounds  on  which  the  court  proceeded  were^  that  the  Cknutraotive 
insurance  was  on  freight  generally,  not  <m  any  particular  freight— in 
freight.    "  The  underwriter,"  said  Lord  EUenborough, «  did  S^&c!*^ 
not  insure  that  any  particular  freight  should  be  brought  home,  whether  the 
but  if  any  freight  is  brought  home,  a  loss  has  not  happened  jTiSe^pMSBu- 
for  which  he  undertook  to  indemnify  the  assured.     In  this  lar  freight  con- 

traoted  for,  or 

case,''  continued  his  lordship,  "  the  only  inconvenience  that  noL  makes  no 

has  arisen  is  to  be  attributed  to  the  protraction  of  the  ad-  immtyot the 

venture ;  but  that  was  decided,  in  Anderson  t;.  Wallis  and  jJ^a^^'fteSht 

M'Carthy  v.  Abel,  not  to  constitute  a  loss.    It  is  certainly  ^e  oitimateiy 

eamed,  the  u- 

a  loss  of  the  particular  trade,  which  the  assured  had  personally  sured  on  freight 

in  contemplationj  but  it  is  not  within  the  intention  of  the  ^oratoud^ 

policy.     The  mere  retardation  of  the  adventure,  and  the  ^^^' 

consequent  inconvenience  and  expense  arising  from  it,  are  not 

a  substantive  cause  of  loss  where  the  particular  thing  insured 

has  not  received  damage ;  and  whether  the  freight  earned  be 

*the  particular  freight  contracted  for  by  the  assured,  or  a      *  1139 

posterior  freight,  makes  no  difference:  if  freight  has  been 

fully  eamed  there  can  be  no  loss  properly  demandable  by  the 

underwriters,  {p)  ^ 

In  a  case,  indeed,  that  came  before  Sir  Vicary  Gibbs,  the 
year  after  this  decision,  that  learned  person  intimated,  in  the 
course  of  the  argument,  that,  "  when  the  freight  of  a  ship  is 
insured,  it  becomes  an  insurance  on  that  cargo  "(^)  :  but  the 
year  following,  Lord  EUenborough  decided  the  case  of  Bar- 
clay V.  Stirling,  on  the  same  principle  as  that  laid  down  in 
Everth  t;.  Smith  (r) ;  more  recently  it  has  been  acted  upon 
by  Lord  Tenterden  (5),  and  may,  therefore,  be  considered  to 
be  as  firmly  upheld  by  authority,  as  it  is  reasonable  on 
principle. 

{p)  See  2  Made  &  SeL  284, 286.    See  (r)  Barclay  •.  Stirling,  5  Maule  & 

also  the  S.  P.  iUiutrated  in  Barclay  v,  Sd.  6. 

Stirling,  3  Maule  4t  Sel.  &  («)  Brockelbank  v.  Sugme,  1  Mood.  9l 

iq)  lo  Green  v.  Boyal  Exch«   Am.  Bob.  102. 
Comp.  1  Manh.  Bep.  448. 

>  Underwriten  cannot  aYtil  tfaemaelres  of  a  freight  earned  in  a  new  voyage  which 
they  have  not  inmired,  by  way  of  reoompente  for  loaMs  on  another  voyage,  which 
they  have  inaared,  and  whioh  haa  already  terminated.  Thna,  where  freight  waa 
inaored  at  and  from  New  Oileana  to  Havre,  and  the  ahip,  meeting  with  an  aoddent, 
pot  back,  and  another  voyage  to  Ebgland  vraa  aabatltuted,  on  wliieh  freight  waa 
eamed ;  it  vraa  held,  that  the  nnderwriteti  were  not  entitled  to  the  freight  of  the  sub- 
atiimed  voyage,  aa  in  the  natnre  of  a  aalvage  freight.  Jordan  v.  Warren  Ina.  Co. 
1  Story,  C.  C.  348. 
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CkMistmeti've 
total  Io08oa 
freight — in 
cases  of  cap- 
ture, &o. 

Where,  howev- 
er, the  expenses 
of  earning 
freight  exceed 
its  amounti  its 
being  ultimate- 
ly earned  will 
not  render  the 
loss  less  than 
total,  except 
where  such 
expenses  are 
incurred  by  the 
assured. 


Constroctive 
total  loss  on 
freight  where 
ship  or  goods 
are  sold  for 
sesFdamage. 

Freight  in 
of  tianship 
ment. 


Ifi  however,  freight,  though  ultimately  earned  after  a  valid 
notice  of  abandonment,  and  before  action  brought,  is  yet 
earned  under  such  circumstances  that  it  is  of  no  benefit  to  the 
shipowner,  because  the  expenses  of  earning  it  exceed  its 
amount,  this  will  not  devest  his  right  to  recover  as  for  a  total 
loss,  except,  indeed,  in  cases  where  the  expenses  of  sending 
on  the  ship,  so  as  to  earn  freight,  were  incurred  by  his  direc- 
tions, or  by  the  master,  as  his  agent.  (<) 

Art.  2.  In  cases  where  the  ship  is  sold  or  abandoned  as  irre^ 
parabky  or  the  Gfoodsj  as  sea-damag^ed  and  incapable  of  tran^ 
shipment. 

§  397.  If,  in  the  course  of  the  voyage,  the  original  ship  be 
disabled  or  lost,  so  that  the  master  has  no  power  of  repairing 
her,  he  has,  as  we  have  already  seen,  at  cdl  events  the  right, 
even  if  he  be  not  bound,  to  send  on  the  goods  by  another 
sh^,  if  such  can  be  procured :  ^  and,  on  the  arrival  of  the 

(0  Benson  v.  Chapman,  6  Mann.  &  Gr.  782.    S.  C.  reversed  in  enor. 


1  Insurance  was  effected  on  freight  from  Riga  to  New  Tork.  The  bulk  of  the 
cargo  consisted  of  hemp,  and  the  residue  of  manufactured  goods  and  iron.  The  Teasel 
sprung  a  leak,  and  put  into  Kkisale  in  distress,  where,  after  a  survey,  she  was  found 
incapable  of  prosecuting  her  voyage,  unless  repaired  at  an  expense  equal  to  her  value ; 
and  the  master,  with  the  advice  of  the  merchants  and  others  at  Kinsale,  sold  the  hemp 
at  Kinsale,  and  shipped  the  residue  of  her  cargo  in  another  vessel  to  New  York, 
which,  however,  was  not  capable  of  taking  more  than  one  third  of  the  hempi  as  there 
was  no  machinery  to  pack  and  stow  it  in  the  Russian  mode.  It  was  held  that  the 
assured  were  entitled  to  recover  for  a  total  loss  of  the  freight,  it  not  appearing  that  the 
goods  reahipped  for  New  York  had  reached  that  place,  or  that  any  freight  had  been 
earned.  Saltus  v.  Ocean  Ins.  Co.  12  John.  107.  In  this  case,  Mr.  Justice  Yeatea 
said ;  —  "  The  policy  being  on  freight,  it  is  urged  that  the  master  ought  to  have  sent 
hoine  the  whole  cargo  by  another  vessel  or  vessels.  That  the  master  has  a  right  to 
hire  another  vessel,  and  carry  on  the  cargo,  so  as  to  entitle  him  to  his  freight,  has  at 
all  times  been  allowed ;  and  the  decision  of  this  court,  in  Schieflelin  v.  N.  York  Ins. 
Co.  9  John.  21,  establishes  the  principle,  that  it  is  his  duty  to  find  another  vessel,  by 
which  to  carry  the  goods  to  the  place  of  destination,  if  it  is  in  his  power  to  do  so.  ll 
never  was  intended  by  this  decision,  to  make  it  incumbent  on  the  master  to  procure 
a  vessel  elsewhere,  out  of  tlie  port  of  distress,  or  out  of  a  port  immediately  contiguous ; 
and  such  limitation  is  perfectly  correct,  because  the  extension  H)f  this  mley  as  ooo- 
tended  for,  woukl  be  attended  with  insurmountable  difficulties  and  embanaasments  to 
masters.  In  the  present  case,  he  would  have  been  obliged  to  travel  sixteen  miles, 
the  distance  between  Kinsale  and  Cork,  and  what  his  conduct  ought  to  be,  if  the  di^ 
tance  had  been  greater,  could  not  be  ascertained.  It  would  be  requiring  an  act,  as  a 
duty,  the  extent  of  whksh  the  master  could  not,  at  all  times,  know  or  undentand.  A 
due  regard,  therefore,  to  the  proteetion  of  masters  of  vessels,  as  well  as  the  intarest  of 
the  assured,  renders  some  limitation  indispensable ;  and  that  most  neoesaarily  be  by 
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*^ffood9  at  their  port  of  destination,  on  board  siioh  substituted  Coostractive 
ship,  the  whole  freight  is  earned  which  would  have  been  due  freight  where 
had  they  been  delivered  in  the  original  ship  (u) :  as  in  such  Ir^*^^/^ 
cases,  however,  it  is  uncertain  whether,  in  the  event,  any  «<»-<^«"'age- 
freight  will  be  earned,  the  assured,  on  receiving  intelligence      ^1140 
of  the  casualty,  may  give  notice  of  abandonment  to  the  under* 
writer  on  freight ;  and,  if  the  substituted  ship  does  not  arrive 
so  as  to  earn  freight  before  action  brought,  he  will  be  entitled 
to  recover  as  for  a  total  loss,  (v)     The  mere  loss  or  disability 
of  the  original  ship,  then,  if  the  goods  may  be  sent  on  in 
another,  although  it  may  give  the  assured  a  primA  facie  right 
of  abandonnient,  does  not  necessarily  involve  a  constructive 
total  loss  of  freight.^ 

If,  in  such  case,  the  merchant  shipper,  or  his  agent  at  the  J^^^^^ 
intermediate  port,  consents  to  take  the  goods  as  they  lie,  in- 
stead of  having  them  forwarded,  freight  pro  ratd  is  due  to 
the  shipowner,  and  the  loss  on  freight  is  only  a  partial  loss, 
which  will  not  warrant  an  abandonment,  (tr)  ^    If,  however,  JjSS^^^** 
under  similar  circumstances,  the  master,  without  any  direc-  "oW  sei^dam- 

^  Bgcd  at  an  in* 

tions  from  the  merchant,  necessarily  and  justifiably  sells  the  termediate  port 
goods,  in  order  to  prevent  them  from  being  destroyed  by  the  bemgiqp^ed. 
rapid  progress  of  putrefaction  arising  from  sea-damage,  no 

(u)   Abbott   OD   Shipping,  323,  324.       («)  See  8  Philb'ps,  Ins.  351. 
^  (6th  Amer  ed.)  365,  and  notes.  ^  Ship-       (to)  Luke  9.  Lyde,  2  Ban*.  882.   2  Phil- 
ton  V.  teornton,  9  Ad.  &  £U.  314.  lips  on  Ins.  301. 


confining  the  inquiry  or  search  for  another  Tessel,  to  the  same  port,  and  no  other, 
nnleasitbenportoontjgnousandathand.  In  this  case,  no  vessel  oould  be  obtained 
at  Kittsale ;  he  was,  therefore,  under  no  obligation  to  procure  one  at  Coik ;  and  such 
being  the  true  and  ooirect  definition  of  the  masters  duty,  it  was  not  necessary  for  the 
plaintiff  to  show,  that  the  attempt  had  been  made  to  procure  a  vessel  at  Cork.  Admit- 
ting, however,  that  it  vrould  be  the  captain's  duty,  with  an  ordinary  cargo,  to  procure 
a  vessel  at  Cork  to  send  it  on,  no  such  obligation  could  possibly  exist  in  this  case,  as 
the  sitnation  of  the  cargo  rendered  a  resbipment  improper."  See  also  3  Kent,  (5th 
fld.  212, 213 ;  TreadweU  v,  Unkn  Ins.  Co.  6  Cowen,  276. 

1  Mr.  Chancellor  Walworth,  in  a  case  in  the  court  of  eirors,  in  New  York,  lays 
down  the  principle  that,  "  If  the  expense  of  sending  on  the  cargo  by  another  vessel 
will  exiaeed  fiAy  per  cent  of  the  freight,  it  is  a  technical  total  loss  of  the  freight,  which 
will  authorise  the  assured  to  abandon.  #ut  the  only  benefit  of  abandonment,  in  such 
a  case,  it,  to  throw  the  ruk  and  expense  of  collection,  and  other  incidental  expenses, 
upon  the  underwriter,  and  to  entitle  the  owner  of  the  freight  to  recover  the  whole 
amount  insured,  without  delay."  Amer.  Ins.  dt,  v.  Center,  4  Wendell,  45;  S.  C. 
7  Cowen,  564. 

s  Abbou,  Shipp.  (6th  Am.  ed.)  434,  in  note,  455^  in  note ;  Uurtin  v.  Union  Ins.  Co. 
1  Warii.  C.  C.  530. 
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Ckmttructive 
total  loss  on 
freight  where 
ship  or  goods 
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to  detain  cargo 
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1141* 

The  assured 
cannot  recover 
for  a  total  loss 
of  freight, 
owing  to  the 
master's  negU- 
genoe  in  not 
detaining  the 
goods  for 
freight 


OONSTEUCnVB  TOTAL  LOSS  ON  FREI€EBT. 

freight  pro  raid  is  due,  and,  as  we  have  already  seen,  U^e 
loss  oa  freight  should  seem  to  be  total  without  notice  of 
abandonment,  {x)  ^ 

Where,  after  the  loss  of  the  original  ship,  the  goods  may 
be  forwarded  in  another,  and  the  master  offers  so  to  forward 
them,  but  the  merchant  refuses  to  let  him  do  so,  the  whole 
freight  is  due,  and,  therefore,  of  course  no  question  of  aban- 
donment  can  arise,  (y)  * 

If  the  damage  done  to  the  ship  can  be  repaired,'  witbin 
such  time  as  not  to  spoil  the  goods  by  the  delay,  the  master 
*is  bound  to  repair,  and  has  a  right  to  detain  the  cargo  a 
reasonable  time,  until  such  repairs  are  finished,  unless  the  full 
freight  is  tendered  by  the  shipper  of  the  goods.^  If  the 
master  waives  his  right  to  insist  on  the  full  freight  under 
such  circumstances,  but,  instead  thereof,  permits  the  shipper 
to  take  his  goods  away,  and  forward  them  in  another  ship, 
it  has  been  decided  in  the  United  States,  and  apparently  on 
very  good  grounds,  that  the  shipowner  cannot  avail  himself 
of  the  master's  laches,  by  giving  notice  of  abandonment,  and 
recovering  as  for  a  total  loss  against  the  underwriter  on  that 
interest,  (z)  ^ 


{x)  Vlierboom  v.  Chapman,  13  Meea. 
At  Wels.  230. 

(y)  Hunter  v.  Prinsep^  10  East,  378. 
3  Kent's  Ckumi.  (5th  ed.)  233. 


(«)  t  Herbert  v.  HaUett,  3  John.  Cas. 
93.  t  Oriswdd  9.  Mew  York  Ina.  Comp. 
3  John.  321.  t  Clark  v.  Massachosetls 
Fire  M.  Ins.  Comp.  2  Pick.  104,  -cited  2 
PhiUips  on  loto.  3S5, 356. 


>  Amtt  187,  and  cases  cited  in  note ;  Halwerson  v.  Cole,  1  Spears,  321,  and  other 
eases.  Also,  see  Hugg  «.  Augusta  Ins.  &  Banking  Co.  7  Howard,  (IJ.  &)  S66,  died 
oiUe,  1050,  in  notes ;  Whitney  v,  N.  Tork  Firtai.  Ins.  Co.  18  John.  207. 

>  Jordsn  «.  Wairen  Ins.  Co.  l^tory,  C.  C.  342;  Abbott,  Shipp.  (6th  Am.ed.) 
450, 451,  in  note ;  Per  Kent,  Ch.  J.,  in  Griswoid  tr.  New  Tork  Ina.  Co.  3  John.  827, 
and  in  Bradhurst  9.  Cd.  Ina.  Co.  0  John.  19,  SO. 

*  "  If,"  says  Mr.  Chancellor  Walworth,  <*  the  nssored  on  ship  has  a  right  to  aban- 
I  don  the  ship  when  it  is  injured  to  a  certain  extent,  the  shipper  cannot  require  him  to 

repair  for  the  purpose  of  sending  on  the  cargo.  He  can  only  be  required  to  send  it  on 
if  another  vessel  can  be  procured.  A  technk»l  total  loss  of  the  vessel  involves  a  loss 
of  the  freight.  By  an  abandonment  of  the  vessel,  she  is  no  longer  in  a  situation  to 
earn  freight  for  the  assured.  The  instiranoe  on  freight  is  an  agreement  that  the  perOt 
insured  against  shall  not  prevent  the  ship  from  earning  fall  freight  for  the  assured  on 
that  voyage.  If  the  ship  is  totally  lost,  or^htfuUy  abandoned  before  the  voyage  is 
completed,  she  cannot  earn  full  freight**    Amer.  Ins.  Co. «.  Center,  4  Wendell,  45. 

«  Claik  9.  Man.  F.  At  M.  Ins.  Co.  2  Pick.  104.  And  under  these  eifoumstanoes 
the  insured  cannot  abandon  for  the  freight.    lb. 

•  See  Schieffelin  v.  New  York  Ins.  Co.  9  John.  21;  Hugg  v.  AugnsUlns.  ^ 
Banking  Co.  7  Howard,  (U.  8.)  505,  dted  oitfs,  1050,  in  notes ;  «MCe,  772,  in  notes ; 
Herbert  9.  HaUett,  3  John.  Cas.  93;  Bradhunt  9.  Col.  Ins.  Co.  9  John.  17,  90; 
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'*  What  would  be  a  reasonable  lime  to  wait  for  the  repairs,"  CoMjnictive 
says  Chancellor  Kent,  "cannot  be  defined,  but  must  be  freight  where 
governed  by  the  facts  applicable  to  the  place  and  time,  and  ar(f«oi/for 
to  the  nature  and  condition  of  the  cargo ;  a  cargo  of  a  perish-  '^•^^*^' 
able  nature  may  be  so  deteriorated,  as  not  to  endure  the  iSMonaWe  time 
delay  for  repairs,  or  to  be  unfit  and  worthless  to  be  carried  ^  wait  for 
on."  (a) 

Where  the  original  ship  can  be  repaired  in  a  reasonable  if  maater  sells 
time,  or  the  cargo  may  be  sent  on  in  a  substituted  ship,  at  a  he  ought  to  for- 
reasonable  amount  of  cost  and  trouble,  and  with  a  fair  hope  io« ooi^ht 
of  its  ultimatdy  arriving  in  specie,  or  in  a  merchantable  state  ^^noSTiS*"'^ 
at  its  port  of  destination,  it  has  been  held  in  the  United  States,  thrown  on  the 

,  )   underwnter. 

and  apparently  on  very  sound  principles,  that  the  master 

(a)  3  Kent's  Comm.  ((Sth  ed.)  213.  {  Claik  v.  Mass.  F.  It  M.  Ins.  Co.  2  Pick. 
104.^ 


Gfiiwold  V.  N.  Toik  Ins.  Co.  3  John.  321 ;  Jordan  «.  Warren  Ins.  Co.  1  Story, 
C.  C.  342,  was  a  case  of  insurance  on  freight,  on  a  voyage  at  and  from  New  Orleans 
to  Havre.  The  vessel  was  compelled  to  put  back  into  New  Orleans,  in  consequence 
of  an  ycciilent.  The  cargo,  consuming  principally  of  cotton,  was  so  much  damaged, 
that  it  would  require  several  nxmths  to  repack  it  in  a  condition  to  be  reshipped,  and  it 
was  sold  by  the  consent  of  the  master  and  shippers ;  and  the  vessel  having  taken 
another  cargo  on  board,  proceeded  on  a  different  voyage.  A  total  loss  on  freight  was 
claimed.  Mr.  Justice  Story  said ;  —  *'The  ship  was  repaired,  and  capable  again  of 
taking  oo  boasd  the  cargo,  at  New  Orleans,  within  a  reasonable  time.  The  master 
had  a  right  to  require,  that  it  should  be  so  taken  on  board  and  carried  on  the  voyage, 
as  soon  as  it  should  be  in  a  condition  to  be  safely  reshipped.  He  had  a  right  to  wait 
until  the  cargo  coald  be  dried,  sorted,  repacked,  and  prepared  for  reshipment.  The 
delay,  arising  thereby,  would  be  a  mere  retardation,  or  temporary  interruption,  or  suk 
pension  of  the  voyage,  and  not  an  utter  prostration  or  destruction  of  it  If,  then,  the 
freight  bus  been  lost,  it  has  been  lost  by  his  own  voluntary  act,  and  not  by  the  neces- 
suy  operation  of  any  of  the  perils  insured  against.  We  must  here  take  the  case  to 
be,  what  it  really  was,  a  mutual  voluntary  agreement  on  the  part  of  the  master  and 
ahippeit,  that  the  damaged  cargo  sbonkl  be  sold.  The  sale  must,  therefore,  be  treated 
as  a  sale,  reserving  all  the  rights  of  the  respective  parties."  He,  therefore,  decided, 
that  the  underwriters  were  not  liable  for  loss  of  freight  on  the  articles  so  sold.  M^Oaw 
V.  Ocean  Ins.  Co.  23  Pick.  405,  was  a  similar  case.  A  ship  laden  with  tobacco  and 
com  on  freight,  and  bound  from  New  Orleans  to  Havre,  was  injured  by  the  penis  of 
the  seas,  and  a  part  of  her  cargo  damaged,  and  she  returned  to  New  Orieans  for 
repairs.  There  was  reason  to  believe  she  could  be  refitted  for  sea  in  three  or  four 
months.  The  cargo  could  not  be  sent  on  in  another  vessel  at  a  k>wer  rate  of  freight, 
and  the  ouister  delivered  it  up  to  the  shipper,  and  it  was  heki,  that  the  insurers  on  the 
freight  were  responsible  for  the  loss  of  the  freight  on  the  portion  of  the  cargo  which 
was  wholly  destroyed,  but  that  they  were  not  responsible  in  respect  to  the  sound  por- 
tioB^  because  the  master  was  not  bound  to  give  it  up  without  reoeiving  full  freight  on 
it,  but  might  have  retained  it,  to  be  transported  in  his  own  vessel,  nor  in  respect  to  a 
portion  of  the  cotton  which  was  sold  by  the  master  at  New  Orleans,  in  coosequenoe 
of  its  being  wet  by  sea-water,  althoogh  cotton  in  that  cooditkn  is  liable  to  spontan^ 
MM  ignition.    M*Gaw  9.  Ooeaa  Ini.  Co.  23  Piok.  40& 
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Constnictiye 
total  lOBBon 
freight  where 
ship  or  goods 
are  sold  for 
sea-^amage.  - 


Even  though  it 
may  be  most 
for  the  mer- 
chant's interest 
to  seU  instead 
of  forwarding. 

1143* 


If  the  master, 
instead  of  sell- 
ing the  original 
ship,  and  send- 
ing on  the  goods 
in  another,  re- 
pain  on  bot- 


oiight  to  send  it  on,  and  is  not  justified  in  selling ;  and  that 
the  shipowner  will  not  be  entitled  on  the  ground  of  the  mas- 
ter's negligence  or  improper  conduct,  in  selling  the  goods 
instead  of  forwarding  them,  to  give  notice  of  abandonment, 
and  recover  as  for  a  total  loss  on  freight.  (6)  ^ 

So,  in  the  case  of  Mordy  v.  Jones,  where  the  original  ship, 
after  putting  back  to  ];efit,  had  been  repaired  so  as  to  be 
^capable  of  taking  on  the  goods,  and  the  goods,  though  sea- 
damaged,  were  capable  of  being  forwarded,  though  not  with- 
out involving  a  considerable  delay  and  an  expense  equal  to 
the  freight,  it  was  decided  in  this  country  that  the  master 
could  not,  by  selling  instead  of  taking  them  on,  entitle  the 
shipowner  to  throw  the  loss  of  their  freight  on  the  under- 
writer, (c)  * 

In  these  cases,  in  fact,  the  master  has  a  right,  if  be  can 
repair  the  original  ship  in  a  reasonable  time,  or  offers  and  is 
ready  to  send  on  the  goods  in  another  ship,  to  insist  either 
on  keeping  or  taking  on  the  goods,  or  on  being  paid  his  full 
freight :  whether  it  would  have  been  wise  or  foolish  in  the 
merchant  to  have  sent  on  his  goods,  under  all  the  circum- 
stances of  the  case,  is  a  question  which  cannot  affect  the 
relative  rights  of  the  assured^  and  the  underwriter  onfretghi^ 
the  latter  of  whom  can  never  justly  be  mad  e  responsible  for 
any  loss  on  freight  arising  from  the  neglect  or  laches  of  the 
assured,  or  of  the  master  as  his  agent,  (d)  ^ 

If  the  master,  instead  of  sending  on  the  cargo  in  another 
vessel,  or  selling  it  where  it  lies,  repairs  the  original  ship  on 
bottomry,  and  the  repaired  ship  subsequently  arrives  before 
action  brought,  earning  full  freight,  but  subject  to  a  lien 


{b)  t  Saltos  v.  Ocean  Ins.  Comp.  12 
John.  107,  cited  2  PhiUips  on  Ins.  352. 
t  Bradhurst  v.  Columbian  Ins.  Comp.  9 
John.  17,  cited  2  Phillips,  354.  f  Oris- 
wold  9.  New  York  Ins.  Comp.  1  John. 
flep.205.    2  Phillips,  Ins.  355. 

(c)  Mordy  V.  Jones,  4  B.  dc  Cr.  494. 
Brockelbank  v.  Sugrue,  1  Hood,  dc  Rob. 


102.  In  the  case  of  Mordy  v,  Jones,  the 
merchant  had  himself  consented  to  the 
goods  being  left  behind  and  sold,  as  the 
best  step  under  the  circumstances. 

{d)  See  the  case  of  t  Griswold  v. 
New  York  Ins.  Comp.  1  John.  205.  3 
lb.  321,  cited  2  Phillips  355. 


>  See  M*Gaw  v.  Ocean  Ins.  Co.  23  Pick.  405,  cited  in  next  preceding  note. 

»  See  M'Qaw  s.  Ocean  Ins.  Co.  23  Pick.  405. 

*  See  Bradhurst  v.  Col.  Ins.  Co.  9  John.  20  ;  Hugg  v.  Augusta  Ins.  &  Banking 
Co.  7  Howard,  (U.  S.)  595 ;  Jordan  v.  Warren  Ins.  Co.  1  Story, C.  C.  342, 358,  353; 
aiil«|772,innottt;  M'Oaw  p.  Ooean  Ins.  Co.  23  Pfck.  405. 
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under  the  bottomry  bond  to  an  amount  iznreater  than  the  joint  CoDMrective 

total  lOM  OQ 

▼aloe  kA  the  ship  as  repaired,  and  the  freight  as  earned,  it  freigbt  where 
has  been  a  question  whether  this  is  a  constractive  total  loss  m^Ifyt 
on  freight,  so  as  to  entitle  the  assured,  who  has  given  timely  *^*'^"°'*^'» 
notice  of  abandonment,  to  reeover  the  whole  amount  of  the  ^^ly*  ^i}^ 

rep&jred  ship 

insurance^    The  point  arose  upon  the  following  facts:  the  arrives. before 
freight  of  a  general  ship  was  insured  for  a  homeward  voyage  Mrning  mi 
from  Pernamboco  to  Liverpool :    the  ship  received  such  [^to^the^u!^* 
damage  in  coming  out  of  Pernambuco  harbor,  as  to  be  ^  b^t*°*^"to 
totally  disabled  for  the  voyage  without  repairs :  the  master,  &  greater 
instead  of  selling,  repaired  the  ship  on  bottomry,  and  after-  the  joint  ▼aloe 
^ards  brought  her  on  to  Liverpool,  where  she  arrived  before  fi«igh^  the  as- 
the  commencement  of  the  action,  earning  full  freight,  but,  SUS,{*?lj2o!w* 
burdened  with  a  charge  on  the  bottomry  bond,  which  ex*  as  for  a  total 
oeeded  the  joint  amount  of  the  ship's  vakie  as  repaired,  and  Benaon  «. 
of  the  freight  earned  :  the  plaintiff,  who  had  given  due  notice  e  MfftJOr.Tge. 
of  abandonment  on  first  hearing  of  the  probable  expense  of      *  1143 
repairs,  allowed  the  ship  to  be  sold  and  the  freight  paid  over 
on  behalf  of  the  obligees  on  the  bottomry  bond,  and  then  sued 
the  underwriters  on  freight  as  for  a  total  loss :  when  the  case 
first  came  BefcNre  the  Court  of  Common  Pleas,  that  Court  held, 
(on  the  authority  principally  of  Holdsworth  v.  Wise,)  that 
this  was  a  constructive  total  loss  on  freight (tf^:  the  Court  o(  iSe^o^ci 
Bxcheqoer  Chamber,  however,  reversed  the  judgment :  we  chambtn*^' 
have  already  seen  the  grounds  of  their  dedsion  as  to  the 
ship :  with  regard  to  the  freigktj  they  said,  that,  as  the  voyage 
was,  in  fact,  completed,  and  the  ship  arrived  safely  earning 
fireight,  it  could  not  be  said  that  the  loss  on  freight  was  total, 
even  though  the  master  might  have  acted  erroneously  in 
repairing :  ''  whether,"  said  Mr.  B.  Parke,  in  giving  the  judg- 
ment of  the  court,  ^<  there  were  or  were  not  circumstances 
in  which  the  owners  might  have  been  at  liberty  to  treat  the 
loss  as  total,  give  up  the  adventure,  and  so  cause  a  total  loss 
on  freight,  yet,  as  the  adventure  was  not,  in  point  of  fact, 
abandoned,  the  total  loss  on  freight  has  not  arisen.    But  then 
it  is  argued  that  freight,  though  eamedj  has  never  been  re- 
eehed  by  the  pbriniiffj  but  went  to  the  obligee  of  the  bottomry 
bond  :  but  the  obligee  of  such  bond  appears  to  us  to  be  just 
in  the  same  situation,  as  the  assignee  of  the  freight  by  trans-' 


(•)  BattHNi  9.  Chapman,  6  Kaiia.  &  Or.  790.   9 
VOL.  n.  35 
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Coiwtnietive     fer  from  the  plaintifr  hinwelf,  would  have  been  ;  and  there  is 

freight  when     no  doubt  that  the  receipt  by  such  an  assignee  would  be  a 

t?2i^     r«»»P*  »>y  »>>«  Pl^tiff  himself;  if,  instead  of  borrowing  by 

•<»^Mp«g^      the  masters  agency  on  bottomry,  the  plaintiff  himself  had  bo^ 

rowed  for  the  repairs  and  naortgaged  the  frei^t,  the  ease 

would  have  been  similar :  we  think,  therefore,  that  the  pkua- 

tiff  is  in  the  same  sitnation  as  though  he  had  received  the 

1144  ♦     freight  himself."  (/) 

^^iSe^thM        *We  have  already  bad  occasion  to  observe,  that  an  insor- 


atouiio^  ance  on  the  freight  of  a  ship  for  a  given  voyage  is  an  insur- 
Se'iSp^B^bdDff  ance  on  any  freight  that  may  be  earned  by  the  ship  in  the 
gmfplurof^  course  of  such  voyage,  and  not  only  on  the  freight  of  the 
k^jhe  £^b£-  ^'S^  ^^^  shipped  on  board.  This  principle  is  illustrated  by 
tied  to  the  the  following  case :  an  insurance  was  effected  on  the  home- 
ly earned  fav  the  ward  freight  of  a  general  or  seeking  ship,  for  a  voyage  fitxn 
iwNdred  ship  her  ports  of  loading  in  Jamaica  to  her  ports  of  discharge  in 
i^Mother  ^^  United  Kingdom,  with  an  extensive  liberty  to  discbarge, 
^!^y  **        exchange,  and  take  on  board,  goods  at  any  of  the  British  umI 


9 iiS Set. 6.  foreign  West  India  islands :  the  ship,  having  sailed  with  a 
cargo  loaded  for  Jamaica,  was,  in  the  course  of  her  voyage, 
driven  ashore  on  the  coast  of  Cuba,  where  the  gteater  part 
of  her  original  cargo  was  washed  out  of  her :  she  was  then 
taken  round  to  the  Havana,  where  a  fresh  cai^  was  loaded 
on  board,  and  with  this,  together  with  what  remained  of  her 
original  cargo,  she  proceeded  to  Engbnd  and  earned  freight. 
The  court  held  that  the  freight  so  earned,  after  deducting  Ae 
expenses  of  earning,  vested  in  the  underwriters  on  freight, 
who  had  accepted  a  notice  of  abandonment  and  adjusted  a 
total  loss,  ig)  1 

Art*  3.  Efed  of  an  Abandawmeni  of  Ship  upon  the  Under' 

writers  on  Freight* 

gjJJUjJ^         §  398.  The  effect  of  an  abandonment  on  freight  to  the 
^^t^iieot   underwriters  cm  that  interest,  when  there  is  a  separate  in- 

ment  ef  ihip  on 

(/)   US.  and   from  the  ihoriJiaDd    Sel.6.   See S. P.  Braokelbuk «. Siagnie, 

writer's  notes  of  the  jadgment  1  Mood,  de  Rob.  102. 

ig)  Barclay  v.  Stirling,  5  Maule  & 


>  See  Joidan  v.  Wmm  Ids.  Oo.  1  Story,  0.  C.  34B|  cited  snfe,  1130,  ia  note. 
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nruioe  mad  a  aepurale  abaadoniDeiit  on  the  ship,  was  long  a  Comtniotivtt 
mbject  of  vexed  diaootsion  in  this  country ,  but  seems  now  frekht—eifeet 
to  have  been  finally  set  at  rest.     The  case  supposed  is,  that  ^^^l^p  on 
the  ship  is  insured  with  one  set  of  underwriters,  and  the  ^^'^^^' 
freight  with  another ;  a  constructive  loss  on  ship  takes  {daM,  ^^JS^^^ 
which  gives  the  assored  a  right  to  abandon,  and  he,  accord-  oneaetof  un- 
iagly,  abandons  the  ship  to  the  undefwriters  oti  sbip^  and  ship  with  an- 
the  freight  to  the  underwriters  on  freight :   the  ship,  after  wpMte  abLa- 
*the  abandonment  has  been  made,  and  accepted  by  both  sets  ^^£^t?eac}L 
of  underwriters^  arrives  and  earns  freight:   the  question  is,  ^^^^^^^* 
which  set  of  underwriters  shall  take  the  benefit  of  the  freight  take  Hm  whole 
ao  earned  ?    The  question  was  litigated*  before  the  English  ^ndLf^af  the 
courts,  a  long  time  before  it  was  finally  decided,  in  several  L^S^ioati^ 


most  of  which  arose  out  ot  the  Russian  embargo  of  ^{^^Sf^ 
1800,  and  are,  therefore,  known  in  insurance  law  as  the  Rus-  amvai  ? 
aian  Smbargo  cases.  *  ^^^ 

In  the  first  of  these  cases  the  faets  were,  that  the  owner  Where,  m  mok 
of  a  chartered  ship,  which  he  had  sent  out  to  Riga  for  a  mm^  in 


cargo  of  masts,  and  with  which  she  was  to  return  to  Ports-  SJ^^^ 
mouth,  insured  the  ship  with  one  set  of  underwriters,  and  the  ^^'^  ^^> 

_  ^  a^pces  lO  a^ 


freight^  for  the  homeward  voyage  with  another  set  of  under-  ^n  to  the  ua- 
writers.     On  the  7th  November,  1800,  the  shipt  after  part  freight  aU  hii 
of  the  cargo  was  on  board,  was  seised  under  the  Russian  futaienii4gfL 
embargo  of  that  date,  the  roaster  and  crew  were  marched  ^^f^^^^ 
up  the  country,  and  the  cargo  dipped  was  re-landed :  the  i»uiatotaiioH, 
aasured,  on  bearing  this,  abandoned  ship  and  freight  to  the  framtbeae- 
respective  sets  of  under  writ  vSf  who  respectively  adjusted  ireigfat^tmay 
with  him  as  for  a  total  loss,  he  binding  himself,  by  an  en-  ^J^^^^  ^ 
dorsement  on  both  policies,  to  make  an  assignment  to  each  Tf^^!^S^  ** 
set  of  underwriters  of  all  his  interest  and  right  in  any  thing  4  Ebm»  34. 
tfiat  might  be  ultimately  restored  for  their  benefit.    In  May, 
1801,  the  embargo  was  taken  off,  the  master  and  crew  re- 
leased, the  same  cargo  re-loaded  on  board,  and  the  ship 
arrived,  earning  freight,  which  the  assured  received  accord- 
ing to  the  terms  of  the  charter-party.    No  assignment  having 
been  executed  by  the  assured,  the  undenariiers  on  freight 
brought  their  action  against  Am,  to  recover  the  fireight  thus 
earned  and  received  by  him,  as  money  had  and  received  to 
use.  (A)    Lord  Ellenborough,  without  going  into  the 


(4)  BeaidcttlM  iodobitatMtooiiDlii  there  wen  two  qwoial  oosBta  aoUiof  iohk  all 
tlw  UubUm  tm  abovia  ilaled. 
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CiNU(tnicth« 

tfilUdlOMOII 

ihsvht  reflect 
of  Mwndoii- 
meatofship  on 
freight. 
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TheMtared 
oaiuiot  reoovnr 
a  total  low 
a^aiott  the  ii»> 
darwritenoQ 
fraight,  in  cases 
.where  freigiit  is 
lUtiniately 
earned,  and 
ooly  lo6t  to  the 
asBoredby  hie 
preTious  abao- 
douneBt  to  the 
underwriter  on 
aUp. 

M'Caithy  v. 
Abel,5&tfl, 


After  abandon- 
meat  of  a  gen- 
eral seeking 
ship  to  the  un- 
derwriters on 
ship;  sembisj 
there  can  bono 
abandonment 
to  the  undur- 
writeraon 
fieigfat. 
Sharp  V. 
GHndstone, 
7Eas^24. 
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general  question,  as  between  the  two  sets  of  inMlerwritere, 
held  that  the  plaintift  in  this-  aetion  were,  at  ail  events,  en- 
titled to  what  they  cbiined,  by  Tirtue  o(  the  specific  contract 
made  with  them  %y  the  assored,  and  by  which-  he  was 
bound,  (i)  Very  shortly  afterwards,  a  ease — of  which  the 
hci»  were  substantially  the  sains,  exbept  thi^  the  ship  was 
not  a  chartered,  but  a  general^  ship— *  received  the  same  dc- 
cisioD  from  the  Court  of  Common  Pleas.  (/) 

In'Ma^rthy  v.  Abet,  which  was  a  ease  of  the  same  kind, 
and  arising  out  of  the  same  embargo,  ike  parties  were  different ; 
in  that  case  the  assured,  on  first  hearing  of  the  detention, 
abandoned  ship  and  freight  to  the  respective  sets  of  under- 
writers on  the  same  day,  and  executed  a  deed  of  assignment 
of'  all  his  interest,  right,  and  property  hi  the  riiip  to  trustees, 
for  the  benefit  of  the  respective  nncferwrilers :  the  ship,  as  in 
the  two  former  cases,  having  arrived  earning  full  freight,  such 
freight,  mbme  the  expenses  of  earning  it,  was  paid  ever, 
under  an  indemnity  to  the  underwriters  on  ship:  and  the 
underwriters  on  freighi  having  refused  to  pay,  the  assured 
brought  his  action  against  them,  on  the  policy,  for  a  total 
loss:  Lord  EHenborough,  as  we  hsTc  already  seen,  held  that 
be  could  not  recover,  1.  Because  the  freight  insured  had,  in 
fact,  not  been  lost,  but  earned  ;  2.  That  if,  in  any  sense,  it 
had  been  lost  to  the  pUmUff^  it  was  so,  owing  not  to  any  of 
the  perils  insured  against,  but  by  his  own  act  in  abandoning 
to  the  underwriters  on  skipj  with  the  consequences  of  which 
act  the  underwriters  on  freight  had  no  concern*  (k) 

In  the  next  of  these  Russian  embargo  cases,  the  ship 
(which  was  a  general  or  seeking  skip}  was  first  abandoned  to 
the  underwriters  on  ship,  and  then  the  freight  to  the  under- 
writers on  freight:  the  question  as  to  the  conflicting  rights 
*of  the  two  sets  of  underwriters  was  not  submitted  to  the 


(t)  Thompaon  v.  Roworoft,  4  Eaat,  34. 

(J)  Leatham  v.  Terry,  3  Bos.  ^  Pull. 
479. 

(i>  McCarthy  •.  Abel,  d  Eaat,  388* 
The  ship,  in  this  case,  was  a  chartered 
ship.  Chief  J.  Tindal  seems  to  have  lost 
tfight  of  the  prineiple  eatablisbed  by  this 
oase,  when  he  said,  in  Benson  v.  Chap- 
man, "  that  the  assured  has  sustained  a 
told  losa  on  fftfgki  if  be  abandons  the 
ship  to  the  underwriten  on  ship,  and  is 


justified  in  so  doing;  for,  after  aoch  aban- 
donment, he  has  no  longer  the  means  of 
earning  ireigfar,  or  the  possibflily  of  re- 
eovering  it,  if  earned,  such  freight  going 
to  the  underwriter  on  ship.*'  6  Mann«,4t 
6r.  819.  The  answer  is,  that  suoh  aban- 
donment of  ahip  was  his  own  net,  with 
the  consequences  of  which  the  under- 
writers an  frmghi  have  nothing  to  do. 
See  aa  to  this,  fieneelDi  Pr.  of  Indem. 
397,39a 
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court :  bad  it  been  so,  Lord  Ellenboroagb  and  the  other  CoMtmotivtt 
judges  intimated  a  very  strong  opinion,  that,  after  an  aban-  freight— eflect 
donment  of  ship  to  the  nnderwriters  on  ship,  the  freight,  m<aitorS^oii 
being  the  earnings  made  by  the  subsequent  use  of  that  which  ^'^'g^^- 
had  then  become  the  property  of  others,  could  not  be  aban- 
doned to  another  set  q(  underwriters,  especially  in  the  case 
(as  this  was)  of  a  seeking'  ship,  where  it  seemed  impossible  to 
separate  the  character  of  owner  of  the  ship  from  that  of  owner 
of  Xhtfrtighi :  as,  however,  the  only  question  before  the  ooivt 
was  the  amount  which  the  defendant  was  entitled  to  deduct 
us  tfae'expenses  of  earning  freight,  (as  to  which  the  case  will 
be  considered  presently,)  they  gave  no  opinion  i^pon  the 
general  question.  (/) 

In  the  next  case,  the  attempt  Xo  bring  the  general  question  Km  v.  Ot- 
before  the  court  was  defeated  by  a  technical  objection :  the  3?^**  *  ^^ 
action  having  been  brought  by  the  UhdenarUer  on  ikefreighiy 
not  against  the  party  to  whom  the  freight  earned  by  the  ship 
had  been  paid  over,  with  the  concurrence  of  both  sets  of 
underwriters,  as  stake-holder,  but  against  the  assured,  (m) 

At  length,  however,  the  question  was  brought  fully  and 
feirly  before  the  court,  on  the  following  state  of  facts :  — 


The  defendant  (shipowner)  had  insured  a  general  seeking  a.  insum 
skip  with  one  set  of  underwriters,  and  afterwards  her  frdghi  /i-ei^kt'v^c^ 
with  another  set  of  nnderwriters,  by  two  separate  policies.  J^rSte^abiitt^ 
The  ship  having  been  captured  in  the  course  of  the  voyage,  ^^°^^  ?f 
the  defendant  gave  immediate  notice  of  abandonment  to  both  otthjn  toB./ 
sets  of  nnderwriters  on  the  same  day,  which  notice  they  toC:  hdS 
respectively  accepted.    Afterwards,  the  ship,  having  been  Jkiiimen*of£e 
le-captured,  arrived,  earning  freight ;  and  the  two  sets  of  un-  ^^J^-^'jy^ 
derwriters  settled  with  the  defendant  as  for  a  total  loss,  under  sii  Uw  fie%bt 
an  agreement  that  the  ship  should  be  sold,  and  the  defendant  Mm«db]rUie 
hold  the  proceeds  of  her  sale,  and,  also,  the  freight  actually  caSev.iHiTid- 
eamed,  for  the  use  and  benefit  of  the  parties  legally  entitled  ^ ia^^n 
thereto:  the  money  realized  by  the  sale  having  been  paid  jP^'T^^^rai 
over  to  the  mderwriters  on  ship,  they  now  further  claimed  aiioora'iis.' 
to  recover  from  the  defendant  the  amount  of  the  ^freight  held  *   •114s 
by  him,  under  the  agreement  already  mentioned.    A  majority 
of  the  Court  of  King's  Bench  held  that  they  were  entitled  to 

(0  ahaip  p.  CHidrtoiMt,?  Eft,  31.  (m)  K^r  v.  (Mkmii,  9 Kwt,  378. 

35* 
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CooMniedve      recover  (n) ;  and  tbis  judgment  waB  confirmed  by  the  CSouit 
fiekht— eflect  of  Exchequer  Chamber,  (o) 

m^^^Mp  on'      ^^  ^^^  Coart  below,  the  grounds  on  which  Lord  Ellen- 
^^^  borough,  Mr.  J.  Abbott,  (afterwards  Lord  Tenterden,)  and 

<^^^P^*^  Mr.  J.  Hohroyd  rested  their  judgment  were  mainly  these: 
jorityof  the  that  an  abandonment  to  the  underwriter  on  ship  transfers  to 
their  judgment  him  fiot  mfrdy  the  huUj  but  the  use  cf  the  shipj  cmd  the  adooM^ 
(ages  rendtiTtg  from  the  completion  of  the  voyage^  that,  as 
abandonee  of  ship, ''  be  has  all  the  rights  of  the  shipowner 
cast  upon  him  by  operation  of  that  emphatic  word,  in  the 
law  merchant,  ^  abandonment,^  and,  being  so  entitled,  bas  a 
right,  if  he  uses  the  ship  for  completipg  the  voyage,  to  her 
earnings,  as  against  all  the  world ; ''  that  it  is  a  principle 
clearly  established,  that  if  the  ship  be  sold,  the  vendee  is 
entitled  to  freight  as  an  incident  to  the  ship  ;  that  abandonf' 
went  is  equivalent  to  a  sale  of  a  skip^  and^  ikerefore  operaies 
a  complete  transfer  of  all  rights  consequent  upon  a  sale^  m- 
chuUng  freight.  Upon  these  grounds,  they  held  that  the 
plaintiff,, as  abandonee  of  ship,  became  entitled . immediately 
to  all  the  freight  ultimately  earned,  as  a  necessary  conse- 
quence of  the  abandonment,  and  was,  tberefbre,  entitled  lo 
recover  the  amount  he  claimed^  {p) 
Gnmndsoii  Mr.  J«  Bay  ley  .dissented  from  the  rest  of  the  court  on  the 

&iy]ey  di^  '     gTouuds,  that,  when  ship  and  freight  are  separately  insured, 
^"^'  they  ought  to  be  considered  to  the  termination  of  the  adven- 

ture as  separate  subjects ;  that  an  ab^donment  of  ship,  where 
freight  has  been  separately  insured  and  separately  abandoned 
must,  from  the  nature  of  an  abfuidonment*  and  the  constant 
practice  tbpit  had  prevailed  of  insuring  freight  separately, 
imply  a  virtual  exception  of  the  freight;  that  the  undoT' 
writer  on  ship  insures  only  the  body^  tackle^  and  apparel  of 
the  shipf  and  ios,  therefore,  no  right  to  expectifrom  an  abas^ 
1149  *  ^donmenty  more  than  he  has  insured;  that  great  inconvenience 
might  result  from  the  sale,  —  as,  suppose  the  ship  to  have 
performed  nine-tenths  of  her  voyage  at  the  time  of  abandon- 
ment, the  underwriter  on  ship  would  receive  the  whole  benefit 

{n)  Caw  e.  Davidson,  5 Haule  St  Sel.        {p)  See  9  Maule  &  Set.  82-84^  86- 

(o>  Davidson  «.  Case,  2  Brod.St  Bfngh. 
379.    31iooie,  116.    8Phoe,dlS. 
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and  earnings  of  the  voyage,  although  he  is  only  at  a  few  Coiutractive 
days'  expense  for  provisions,  (q)  fcekht  ~  eUbct 

The  Court  of  Exchequer  Chamberi  in  affirming  the  judg- ^^emof^^p 
nieot  of  the  court  below,  put  their  decinon  on  the  ground  <»  freight. 
that,  as  abandonment  was  only  a  different  term  for  assign-  ^^^^^ 
nient,  and  the  same  thing  in  effect,  and  as  in  every  other  case  Ck>urt  of  Ex- 
the  assignment  of  ship  vested  in  the  assignee  a  right  to  the  cbamber. 
freight  earned  thereby,  so  it'  would,  also,  where  ship  and 
freight  were  separately  insured  and  separately  abandoned, 
unless  in  this  case  the  general  effect  of  an  assignment  of  ship 
ooidd  be  shown  to  be  modified  by  any  agreement,  either  ex- 
press or  implied,  between  the  parties,  or  by  general  usage ;  — 
that  nothing  of  the  kind  being  shown,  (the  case  only  amount- 
ing to  claim  on  one  side,  and  resistance  to  such  claim  on  the 
other,)  the  contrary  was  to  be  presumed,  and  there  was  con- 
sequently no  reason  why,  in  this,  as  in  every  other  case  of 
assignment,  an  abandonment  of  the  ship  should  not  vest  in 
the  abandonees  a  title  to  the  freight  earned  by  her.  (r) 

The  result,  therefore,  of  the  English  juri^udence  on  this  Eetuitof  Eof. 
point  must  be  taken  to  be,  that,  ui  case  of  separate  insurance  aeoceT'^^'^ 
and  abandonment  of  ship  and  freight  to  different  sets  of  un- 
derwriters, the  underwriters  on  freight  take  nothing  by  the 
abandonment,  but  the  tehole  frdghl  pending  at  the  time  of  the 
easmUty^  wnd  ultimaiely  earned  by  the  ship  an  arrival^  is  trans' 
/erred  to  the  abandonees  of  the  ship  as  an  inseparable  incident 
thereto,  (s) 

This  rule  of  law  is  avowedly  based  on  the  principle,  that  Prinoipies  oa 
freight  is  inseparably  incident  to  the  ship,  just  as  rent  is  to  ulih'docti^e    ' 
*tbe  reversion,  so  that  a  transfer  of  the  ship  necessarily  con-  ^hTis^sep- 
veys  to  the  transferee  a  right  to  all  the  freight  which  she  is  JJ^Jlj^lJjjf^ 
in  the  course  of  earning,  at  the  time  from  which  the  transfer  necegsari/y' 


^, ,11^1, J  witli  it 

takes  effect,  or  may  earn  subsequently  (t) :  although,  indeed,  oatnaafer. 

♦1150 

(f )  Per  Bftyief,  J.  5  Manle  St  Sel.  S4-  (t)  Chiuieiy  v.  Blackbani,  1  H.  BI. 

S6.  117,  notes.   Morrison  v.  Paraoos,  2  Taunt 

(r)  See  tlie  judgment  of  Uie  eoon  ■■  407.    Dean  v.  M'Obie,  12  Moore,  165. 

Mivcvsd  by  DaDaa,  C.  J.  2  Brod.  ^  This  prinoiple  k  also  well  develc^  by 

Bin^h.  384-387.    5  Moore,  125-129.  £aiei^son,  wbo  compares  the  sale  of  ahip 

(«)  In  Case  v.  DavidMNi  the  onderwriter  to  the  sale  of  an  orchard,  and  says  that 

daimed  and  recovered  the  wftois  fiedglit ;  the  right  to  the  pending  freight  is  as  muofa 

DOT  was  any  dteinctioo  taken  between  the  transfened  in  the  one  case,  as  the  right 

freigfat  aoeming  prior  and  0uh§tjment  lo  to  the  hanging  fruit  in  the  other.    Chap. 

tke  Utt,  er  prim'  and  suittjtimu  ia  tke  xviL  sect  9,  voL  ii.  p.  250,  ed.  1827. 
ahmdpimtmi.  See  3  Kent's  Comn.  (5(b 
ed.)  333,  nolo  (a). 
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CoDsrnictiva  in  the  case  of  a  chartered  ship,  the  transferee  would  not  have 
tei^t  —  eifeet  the  right  of  suing  for  the  freight  on  the  cbsffter-party,  except 
^emd^2biip      ^  ^^^  names  of  the  transferors,  (u) 

^  ^'g^^-  The  freight  transferred  by  the  abandonment,  is  the  whok 

l^J^rndbf   fr^gf^  fading  at  the  time  of  the  casuaUpj  which  gave  occasum 
the  abandon-     to  the  (AmidonmefU.  anduUiimatelp  earned  by  the  shw :  this  fol- 
vfkoU freight     lows  from  the  principles  —  1.   That  an  abandonment,    if 
^mto/^tiS  eat-   accepted  and  effectual,  clothes  the  abandonee  with  all  the 
^H^/^^  rights  of  ownership  from  the  moment  of  the  loss  that  gave  the 
bg  thi  skip.       right  to  abandon,  and  substitutes  him  from  that  time  in  the 
place  of  the  assured  (v) ;  2.  That  freight  earned  under  an 
entire  contract  is  never  apportionable,  except  by  express 
stipulation,  (as  where  it  is  agreed  that  a  portion  of  the  freight 
shall  be  paid  on  the  ship's  arrival  «t  an  intermediate  port,)  or 
by  act  of  the  parties  (as  where  the  merchant  shipper  agrees 
to  take  his  goods  at  the  port  of  distress,  in  which  latter  case, 
frei^t  pro  raid  is  due.) 
J^^®  *^        If,  in  pdint  of  fact,  some  freight  has  been  earned  btfore  the 
not  traoafer       cosuoUy  took  plooe^  by  payment  of  part,  or  delivery  of  part  of 
pro  ratA,  Of  bf   the  c^rgo,  uuder  the  terms  of  the  charter-party,  at  an  ante- 
^tr'ihT  cedent  port,  or  by  an  agreement  between  the  shipowner  and 
teimsofSj  ^'^  the  merchant,  whereby  freight,  pro  rati^  has  become  due  on 
cbarter-rarty     piirt  of  the  goods,  it  should  Seem  that  the  freight  so  paid, 
alt/.  or  so  apportioned,  would  not  vest  in  the  abandonee  of  the 

ship. 
1151  *  *The  point  has  never  been  raised  for  direct  decision  in  our 
courts ;  but  seems  indirectly  to  have  been  disposed  of  in  the 
case  of  Luke  t^.  Lyde,  where  a  shipowner,  who  had  insured 
his  ship,  but  not  thefreighij  and  had  abandoned  to  the  under- 
writer on  ship,  was  allowed  to  recover  against  the  shipper  of 
the  goods  pro  raid  freight,  which  had  become  due  upon  them 
before  the  casualty,  which  gave  the  right  to  abandon ;  and 
this,  although  the  objection  was  taken  that  he  was  precluded 
of  his  action  by  the  abandonment,  (w)  When  this  case  was 
cited  in  Tompson  t^.  Rowcroft,  Mr.  J.  Le  Blanc  remarked, 
**  that  was  freight  already  earned  at  the  Ume  of  the  abandcm- 
meniJ'  (x) 

(«)  Splidt  V.  Bowlea,  10£asC,790.  fkk  (deg  ie  pHne^)  ;  but  ffaii  aeans 

(v)  Etaierigon,  chap.  xtu.  iocL  6|YoL  inoomet.  Seejmft,Chap.  DC.  Beot.  VU. 

ii.  p.  232,  ed.  18S7,  and  ibid.  398,  goea  (w)  See  Lake  a.  LftojS  Bmr.  S88. 

iiirther,  and  aaya  it  makea  the  abandoner  {s)  Per  Le  Blano,  J.  in  ThompsoB  9. 

owner  fiom  the  oommenoeDMat  of  the  Bowcroft^  4  East,  44. 
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On  tfie  whole,  thereftyre,  (he  doctrine  of  our  law  oa  this  CcNutmctive 
subject  seems  to  be —  1.  That  the  whole  freight  pending  at  freigbt— effect 
the  time  of  the  disaster ^  and  subsequently  earned  by  the  ship,  ^J[itof  stupw 
is,  by  virtue  of  the  abandonment,  absolutely  and  entirely  ^^^^^^- 


vested  in  the  abandonee  of  ship ;  2.  That  consequently  if  the  ReeapituiatioB. 
entire  freight  for  the  voyage  be  then  pending,  the  whole  is 
transferred  by  the  abandonment :  if  however,  a  portion  of  the 
freight  have  been  previously  earned  under  the  terms  of  the 
charter-party,  as  by  delivery  of  part  of  the  cargo  at  an 
intermediate  port,  or  if  freight,  pro  ro/d,  have  become  due 
before  the  loss,  such  previously  earned  portions  of  the  freight 
would  not,  it  seems,  be  transferred  by  the  abandonment  of 
the  ship,  (y) 

In  Case  v.  Davidson  Mr.  J.  Bayley  intimated  (and  Mr.  ^^^  lawT* 
Beneck6  stronely  supports  the  same  view)  that,  from  this  "eenw  to  /oUow 

o  J         rr  ,  1  .  that  the  undet- 

State  of  the  law,  it  necessarily  follows  that  an  underwriter  on  writer  on 
freight,  who  has  accepted  an  abandonment  of  freight  and  a^jfed  and  paid 
adjusted  as  for  a  total  loss,  would  be  entitled  to  recover  back  ^fiJ^i^^Sd 
from  the  assured  the  freight  ultimately  earned  (z) :  and,  }p  '®^«'  **<* 
indeed,  this  conclusion  seems  unavoidably  to  follow,  unless  it  aured  the  pro- 
tean be  supposed  that  the  assured  is  to  be  allowed,  by  aben-  ultimately  ^ 
donfng  the  ship,  to  transfer  to  a  third  party  those  rights  to  **'l*^:- -« 
which  the  underwriter  on  freight  would  otherwise  be  entitled  ^^    ^    /\^ 
as  abandonee  of  the  freight,  and  thus  to  make  the  latter  do  so  where  Uie 
liable  for  loss  originating,  not  in  the  perils  insured  against,  a^ndonee  of 
but  in  the  act  of  the  assured  himself.     Accordingly,  in  a  case  J^ife^  "**  "" 
where  the  claims  of  the  abandonee  of  ship  were  not  en- 
forced, it  has  been  decided  in  this  country,  that  the  abandonee 
of  freight,  who  has  adjusted  a  total  loss,  may  claim  from 
the  assured,  as  salvage,  any  freight  ultimately  earned,  less  the 
necessary  expenses  of  earning  it.  (a) 

The  practical  result  of  this  state  of  the  English  law  seems  Am  a  praotioal 
to  be,  that  ship  and  freight  should  be  made  the  subject  of  fre^huEouid 
one  and  the  same  insurance,  or  that,  when  separately  insured,  d^na'poi^ 

ifinooepolioy, 
then  with  tpe- 

(y)  The  law  in  France  ia  now  aetlled  (s)  Per  Bayley,  J.  5  liaule  &  Bel.  80.  ^^^  clanaea. 

to  be  the  same.    (Seejpotc.)    In  England  Beneck^,  Pr.  of  Indem.  410. 

and  the  United  States,  Mr.  PhiUipa  saya,  (n)  Barolay  v.  Stiriing,  5  Maole  «l 

*<  it  ii  always  taken  for  granted  that  an  Sal.  6. 
abandonment  of  the  ship  does  not  inclnde 
soch  iieigfal.*'    VoLii.p.4fiO. 
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CoDMrnctive      clauses  sbould  be  introduced  for  ai^  equitable  apportioaineQt 
Mgiit— efibot  of  the  freight  salvage,  (b) 

moitofghipoii 

freight.  ^  399.  Our  law,  although  it  must,  for  the  present,  be  taken 

lo  the  United     to  be  fixed  by  Davidson  v,  Case(c),  seems  undoubtedly  to 

whole  freight  in  present  the  anomaly,  ^'  that  the  assured  on  freight  may,  by 

^lli^l^^  making  a  distinct  contract  with  a  third  party,  deprive  the 

eained^Si/  '**^  Underwriter  on  the  freight  of  the  salvage  to  which  he  woukf 

and  fref^t       have  been  entitled  had  no  such  contract  been  made."  (d)   In 

Se  catuaS^:     the  United  States  this  inconsistency  is  sought  to  be  avoided 

to^t^l^der^  ^y  making  an  apportionment  of  the  freight  earned,  partly 

Si!Su°Sie       before,  and  partly  after,  the  event  for  which  the  abandonment 

Mter  to  the  un-  on  ship  is  made.     The  rule  there  has  long  been  understood 

•hip.  to  be,  that,  on  an  accepted  abandonment  of  the  ship,  the 

freight  earned  previous  to  the  loss  is  to  be  retained  by  the 

shipowner,  or  by  his  representative,   the  underwriter  on 

freight,  to  whom  it  has  been  abandoned,  and  that  only  the 

1153*      ^freight  earned  subsequently  to  the  time  of  loss  vests  in  the 

abaadonee  on  ship,  (a) 

This  dootiine         It  certainly  seems  that  this  rule  is  more  free  from  objec- 

bietoourown:  tions  than  our  own ;  nor  does  there  appear  to  be  any  great 

practicfa^^^     difficulty  in  its  practical  application.     Thus,  in  a  case  where 

to?  &Mm  ^'^  ^^^P  ^      freight  had  been  abandoned  to  the  respective  sets  of 

underwriters,  on  account  of  the  capture  of  the  ship  after  she 

had  performed  etghi'nirUhs  of  the  voyage  insured,  the  court 

held  that  the  underwriters  on  the  freighl  were  entitled,  in 

(b)  See  the  remartoB  of  Ch.  J.  DaOas  Hallett,  3  Gaines  R.  20.  Livingston  9. 
in  Davidson  v.  Case,  2  Brod.  &  Bingfa.  Col.  Ins.  Co.  1  John.  438.  Cooiidge  9. 
387;  and  see  Benecki,  Pr.  of  Indeou  Olouoester  Ins.  Co.  15  Mass.  34L  Sim- 
413.                                  ^  onds  V.  Union  Ins.  Co.  1  Wash.  C.  C.  443. 

(c)  The  Case  of  Sle^it  v.  Dennis-  Abbott  Shipp.  (eth  Am.  ed.)  470,  in  note, 
tonn,  in  the  House  of  Lords  (not  fst  Hammond  v.  Essex  Fire  and  Mar.  Int. 
decided  there)  appears  to  o^ten  afineah  Co.  4  Bfasoo,  196.  Kennedy  v,  BalL  Ins. 
the  whole  question :  should  judgment  be  Co.  3  Harr.  &  John.  367.  ^  See  also  aA 
given  in  this  04ise  before  these  sheets  go  the  oases  collected  and  commented  on  in 
through  the  press,  h  will  be  given  in  the  2  Phillips  on  Iiw.  440-464.  The  law  ia- 
Addenda.  deed  in  the  United  States  seems  hardlf 

{d)  2  Phillips  on  Ins.  4SB.  yet  definitively  settled,  for  Chancellor  Kent 

(e)  3  Kent's  Comm.  (dth  ed.)  332,  and  cites  a  case  in  which  the  point  was  raised, 

see  the  cases  cited  by  him,  of  which  the  but  not  decided,  whether  the  abandonee 

principal  are, — t  United  Ins.  pomp,  v,  on  sJiip  took  the  #tM»rf  or  only  a  pro  raiS, 

Lenox,  1  John.  Cas.  377 ;  2  John«  Car  freight    t  Armroyd  9.  Union  Ins.  Compi 

443 ;  t  Marine  Ins.  Comp.  v.  United  Ins.  3  Binn.  437. 
Comp.  9  John.  Rep.  186.    ^  See  Davy  v. 
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virtue  of  the  abandonment,  to  all  the  vessel's  earnings  pre*  CoiMiraotnre 
viodsly  to  the  casualty,  —  that  is  to  say,  eight-ninihSj  and  freight— eibot 
those  on  the  ship  to  the  remaining  fdnth.  (/)     This  case  is  ^^J!f!Sip  qq 
almost  identical  with  that  put  by  Mr.  J#  Bayley,  in  order  to  ^'^^^^ 
illustrate  the  unfairness  of  the  English  rule;  according  to 
which  the  underwriter  on  the  shipj  in  such  case,  would  receive 
the  whole  benefit  and  earnings  of  the  voyage,  although  he 
would  only  be  at  a  few  days'  expense  for  provisions,  6&c,  (g) 

In  France,  where  insurances  on  pending  freight  (/re/  a  I^J  tbe'effeST 
fEtire)  are  prohibited,  the  question  cannot  arise  as  between  ^LmofSf^* 
the  two  sets  of  underwriters :  but  the  general  question  as  to  fi«ight. 
the  effect  of  an  abandonment  of  the  ship  on  pending  freight 
has  given  rise  to  a  great  deal  of  embarrassed  litigation.     The 
Ordinance  of  1681  had  no  specific  regulation  on  the  point, 
and  the  tribunals  denied  to  the  underwriter  on  ship  any 
freight  for  the  goods  saved.    Valin  exposed  the  error,  and  y^^  ^ 
maintained  that  an  abandonment  of  the  ship  ought  to  carry 
with  it  all  the  freight  pending,  and  in  the  course  of  being 
earned,  at  the  time  of  the  casualty,  whether  stipulated  to  be 
paid  in  advance  or  not ;  but  not  freight  actually  earned  ;  as, 
for  instance,  where  the  freight  of  the  outward  passage  having  ^ 
^1)een  earned  and  paid,  the  ship  is  lost  on  her  passage  home.  (A)      *  1154 
Emerigon  examines  the  question  on  general  principles,  and  WEmerigoo. 
concludes,  with  regard  to  the  freight  in  the  course  of  being 
earned  at  the  time  of  the  casualty,  that  this  passes  to  the 
abandonee  of  the  ship  just  as  the  fruit  growing  in  an  orchard 
passes,  on  sale,  to  the  vendee  of  the  orchard  :  with  regard  to 
freight  actually  earned  before  the  casualty,  he  admits  that 
this  seems  to  stand  in  the  same  predicament  with  fruit 
gathered  before  the  sale  of  the  orchard,  and  which,  of  course, 
would  not  pass  to  the  vendee;  but,  finally,  he  determines 
that  this  freight  also  goes  to  the  abandonee  on  ship,  on  the 
ground  that  the  effect  of  an  abandonment  is  entirely  to 
substitute  the  abandonee  in  place  of  the  assured  from  the 
beginning  of  the  adventure,  so  as  to  make  him  proprietor  of 
the  ship  and  all  its  earnings  from  the  commencement  of  the 
risky  and  not  only  from  the  time  of  the  casualty,  (i)    And  the 

(/)  t  Leavenworth  v,  Delafleld,  1    ut.  19,  vol.  ii.  pp.  363-206,  ed.  Deoane, 
CaJnea,  578,  cited  2  Phillips,  Ins.  460.  ait  47.  ibid.  p.  369. 

C^)  In  Maok  6c  Sd.  86.  (t)  Emerigon,  chap.  xvn.  aact  9  vol.  fi. 

(A)  Cooi.Liv.a^titvidetAaBiiniioe0|   p.  2S6,  ed.  1827.    The  whole  aaotioa 

deaarvei  aa  attcBttve  pemaaL 
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CoQStfvotive 
total  loM  on 
fivkfat— eflfect 
of aDandon- 
meiit  of  alup  OQ 
freight. 

Ofdinanceof 
A.  D.  1779. 


CodedeCom- 
nMfOOi  ait*  386. 


Freight  paid  in 
advanoe  upon 
the  goods  that 
ultimately  ar- 
rive paaaes  to 
the  abandoaee 
ofahip;  but  the 
freight  of  gooda 
landed  pre- 
viooatothe 
oaaualty  does 
not 
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law  was  so  settled  bj  the  Chamber  of  Conuneroe  of  Mar- 
seilles ia  1778.  The  Ordinance,  however,  of  the  ensuing 
year  (1779)  did  not  follow  this  doctrine,  but  declared  that 
acquired  freight  (/re^  (icqtds)  already  earned  on  the  Toyage 
was  insurable,  and  did  not  go  with  the  ship  on  abandonnoent, 
but  that  the  freight  ultimately  earned  on  the  goods  saved 
would  go  to  the  insurer,  if  there  was  no  stipulation  to  the 
contrary.  (^ )  The  Code  de  Commerce  enacts  that  the 
freight  of  the  goods  saved  {fret  des  merchandises  sauvees) 
shall,  on  abandonment,  vest  in  the  abandonee  on  ship,  even 
though  it  may  have  been  paid  in  advance,  {k)  The  meaning  of 
these  latter  words  has  been  the  subject  of  litigation  before 
the  French  tribunals :  it  has  been  expressly  laid  down  by  the 
Cour  Roy  ale  of  Rennes  (/),  and  confirmed  by  the  Cour  de 
Cassation  (m),  that  they  relate  only  to  such  portion  of  the 
freight  of  the  goods  ultimately  saved  as  may  have  been  paid 
*in  advance  imder  the  stipulations  of  the  charter-party :  that 
the  only  freight  which  passes  by  abandonment  to  the  insurer 
on  the  ship,  is  the  freight  of  the  goods  on  board  at  the  time  of 
the  casualty  and  ultimately  saved ;  but  that  the  freight  of 
goods  landed  previous  to  the  casualty,  under  the  terms  of  the 
charter-party,  and  thus  earned  before  the  loss,  does  not  vest 
in  the  abandonee  of  ship,  (n) 

The  actual  law  in  France,  then,  as  far  as  relates  to  the 
effect  of  an  abandonment  of  ship  on  freight,  considered  apart 
from  the  interests  of  the  underwriters  on  freight,  appears 
closely  to  resemble  our  own. 


What  dediuv 
tionsareto  be 
made  from  the 
freight  ulti- 
mateljr  eaned 
before  its  pro- 
ceeds are  paid 
over  as  salvage 
to  the  diiferent 
•etsof  uoder- 
wrtters. 
Shaipv.  Glad- 
atone,  7  East, 
34. 


§  400.  With  regard  to  the  deductions  to  be  made  from  the 
freight  ultimately  earned,  and  which  vests  as  salvage  in  the 
abandonees,  the  following  points  have  been  decided :  — 

In  a  case  in  which  ship  and  freight,  on  detention  under 
the  Russian  embargo  of  1800,  had  been  severally  abandoned 
to  the  respective  underwriters,  and  where  it  was  assumed 


(j)  See  Emeriigon,  ibid. 

(i)  Art.  386. 

(0  23d  August,  182S. 

(m)  14ih  December,  18S5. 

(n)  Blaize  v.  Paris  General  Aas.  Comp. 
referred  to  by  Boulay-Paty,  Comment  on 
Emerigon,  vol.  iL  p.  SeX).  ed.  1827,  and 
cited  at  length  by  him  in  his  Coon  de 


Droit  Comm.  Mar.  torn.  iv.  pp.  397-417, 
ed.  1834.  The  whole  case  is  very  ioter- 
esttag,  and  well  Jeseirves  perusal :  its 
eiiect  seems  to  have  been  misstated  by 
Mr.  Chancellor  Kent,  who  refers  to  it  in 
the  last  edition  of  his  Comm.  Vol.  iu.  p. 
334,  ed.  1844* 
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that  each  set  of  underwriters  were  to  be  considered  as  in  the  Conrtmetive 
place  of  the  assured  for  the  respective  interests  insured ,  the  freight— effect 
shipowner  claimed  to  make  the  following  deductions  from  the  ^em  off^  on 

freight  ultimately  earned  before  paying  it  over  as  salvage  to  ^^'g^^- 

the  underwriters  on  freight,  who  had  settled  for  and  paid  him 
a  total  loss :  — 

1.  Expenses  of  shipping  the  cargo  on  which  the  freight  2^^^'*^*^ 
was  paid,  together  with  port  charges  and  expenses  of  the 
ship  and  crew  at  St.  Petersburgh,  and  Elsineur  (for  payment 
of  Sound  duties.)  2.  Insurance  on  same.  3.  Wages  and 
provisions  of  master  and  crew  from  the  time  they  were 
lil>erated  in  Russia  till  discharged  in  Liverpool.  4.  Their 
wages  during  their  detention  under  the  embargo  (^provisions 
were  found  by  the  Russian  government.)  5.  Charges  paid  at 
^Liverpool  on  ship  and  cargo.  6.  Insurance  on  ship  for  the  *  1156 
homeward  voyage.  7.  Diminution  on  ship's  value  thereon 
by  wear  and  tear. 

With  regard  to  these  claims  the  court  held,  1.  That  the  i>educt[on8 
expenses  of  shipping  on  board  the  homeward  cargo,  being 
altogether  for  the  benefit  of  the  undertariters  on  freight^ 
should  fall  exclusively  on  them  ;  2.  That  the  expenses  of  ship 
and  crew,  and  the  insurance  thereon,  the  wages  and  provisions 
of  the  master  and  crew  between  their  liberation  from  the 
embargo  and  the  ship's  discharge,  and  their  wages  during  the 
detention,  should  be  deducted  from  the  salvage,  and  appor- 
tioned between  the  two  sets  of  underwriters  according  to 
their  respective  interests:  the  wages  during  the  detention 
Lord  Ellenborough  intimated,  might  come  into  general  ave- 
rage ;  3.  The  charges  on  ship  and  cargo  in  the  port  of  dis- 
charge, the  cost  of  insuring  the  ship  for  her  homeward  voy- 
age, and  the  diminution  of  her  value  thereon  by  wear  and 
tear,  the  court  held  must  be  struck  out,  as  they  could  not  be 
charged  on  ikefreighi,  (o) 

In  another  case  where  the  ship,  having  been  cast  away  in  ^^^JL*^''*]" 
the  course  of  the  voyage,  a  separate  abandonment  was  made  freithcai^aeat 
to  both  sets  of  underwriters ;  but  the  abandonees  on  ship,  in  ses  of  shipping 
consideration  of  the  assured's  taking  less  than  a  total  loss,  re-  d!^uctioMfrom 
nounced  all  claim  to  benefit  of  salvage,  it  was  held,  that  the  {o^hTJfndiil** 
underwriters  on  freight,  who  had  adjusted  for  and  paid  a  total  wntenassal- 

(o)  Sharp  v.  GUdftoae,  7  Eaft,  24. 
VOL.  n.  36 
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CoostracUve '  lofls,  were  entitled  to  the  freight  ultimately  earned  by  the 

freiffht^^ect  repaired  ship's  arriving  with  a  substituted  cargo,  after  de- 

menTi^SSpoii  ^ucting  the  necessary  expenses  of  loading  suck  cargo  on 

^'g**^-  board  at  the  port  of  repairs^  and  the  wages  of  the  crew  during 

Dcno«^"^urod  ^  loading :  any  expensesi  however,  incurred  while  the  ship 

V"^**  ^*^^«"-  was  detained  merely  for  the  purpose  of  necessary  repairs  were 

ara  oou'*^^  not  to  be  deducted  from  the  freight,  but  ^et  to  the  account 

stiriioJ^'  of  ^^  shipowner,  to  be  made  good  by  the  underwriter  on 

5M.ffSeI.6.  8hip.(p)l  ' 

(p)  Barclay  9.   Stifling,  ^  Haule  &  SeL  6. 


>  If  the  owner  of  a  ahip  and  cargo  abandon  to  the  underwritens,  as  for  a  total  kw 
by  perfls  of  the  sea,  and  part  of  the  goods  be  saved,  the  underwriters  are  liable  for 
freight,  pro  rata^  to  the  owner ;  for  the  owner  has  a  lien  on  the  goods  for  freight. 
Teasdaie  9.  Charieston  Ins.  Co.  2  Brevard,  190. 
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An  abandoa-  So,  where  a  gross  sum  is  insured  in  a  single  policy  upon  a 

meat  must  bo  ,,  *•  ^>i  «*^  •  m       ^ 

entiroandabso-  general  class  comprising  several  particular  subjects^  without 
ud\»n!duioaai.  ^specifying  on  which,  or  to  what  amount  on  each,  —  the  in- 
TT^Q*      surapce  is  one  and  entire  (c),  and  the  abandonment,  conse- 
quently must  extend  to  the  whole  class.     Thus,  if  1000/.  be 
'         insured  *'  ofi  goods ''  generally,  and  the  goods,  in  fact,  consist 
partly  of  sugars  and  partly  of  indigoes,  the  assured  cannot,  in 
case  of  wreck,  or  other  constructive  total  loss,  abandon  his 
sugars,  and  retain  his  indigoes,  or  vice  versd.  {d)  ^ 
^s^t^m^is'       If,  however,  a  specific  and  distinct  sum  be  insured  on  each 
uiMiredooeach  kind  of  commodities  —  as  1000/.  on  the  sugars,  and  1000/. 

djatinct  land.  -       ° 

on  the  indigoes, — in  such  case  either  of  these  two  subjects 

may  be  separately  abandoned,  {e)  ' 
8mMe,i\M]xw      It  has  been  said  by  a  high  authority  in  the  law  of  Marine 
wiiere  one        Insurance,  that  if  the  several  kinds  of  commodities  are  each 

•      •  # 

raredonaeve^'  Separately  volued  in  the  policy,  they  may  each  be  separately 
So^^'^^^tm.  abandoned,  even  though  a  specific  and  distinct  sum  may  not 
raiijf  vakitd.  \^  insured  upon  each.  (/)  Accordingly,  in  the  United  States, 
where  one  gross  sum  was  insured  "  on  150  boxes  of  sugars, 
valued  at  6000/.,  5  hampers  of  mace,  valued  at  5000/.,  and  4 
tons  of  logwood,  valued  at  250/. ;  "  it  was  held,  that  under 
such  a  policy  the  assured  might  abandon  each  article  sepa- 
rately, (g-) 

This  rule  is  doubted  by  Mr.  Phillips,  who  contends  that 
the  insurance  in  such  case  is  one  and  entire,  though  the 
valuation  is  distinct,  and  that,  consequently,  the  abandon- 
ment ought  to  be  entire  also,  {h)     In  this  country,  however, 
there  seems  no  doubt  that  the  rule,  as  laid  down  by  Mr. 
^Sethecom-  ^^'^'^^Uj  ^^  that  to  be  acted  upon,  especially  in  cases  where 
modiiieaare       perishable  Commodities  are  shipped  in  separate  paclfoges; 
rata  packagea.    when,  as  we  have  seen,  the  insurance  is,  in  practice,  taken  to 
be  distinct  on  each  species,  even  without  a  special  clause  to 
that  effect.  (%)    Chancellor  Kent,  after  noticing  the  doubt 

(e)  Bat  wijoa  asMcaratJo  unoiam  mar*  (/)  Maiahall  oa  Ins.  612. 

dam.    Emerigon,  chap.  xvii.  aeot.  8;  vol.  (^)  t  Diedericka  a.  Commercial  Ina. 

n.  p.  d49,  ed.  1827.  Comp.  of  New  York,  10  John.  fiep.  234. 

{d)  Emerigon,  chap.  xvii.  aect  8,  vol.  {h)  2  Philiipa  on  Ins.  370. 

u,  p.  249}  ed.  1827.  {i)  See  Steveaa  oa  Average,  237,  Sth 

{e)  Ibid.  ed. 


1  Gueclaiii  a.  Cd.  Ina.  Co.  7  John.  (S27. 
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raised  by  Mr.  Phillips,  thus  cautiously  lays  down  the  rule :  —  An  abandoa- 
***  Unless  the  different  sorts  of  cargo  be  so  distinctly  sepa-  entire  and  abso- 
rated  and  considered  in  the  policy,  as  to  raake  it  analogous  fendiCa 
to  distinct  insurances  on  distinct  parcels,  there  cannot  be  a      #1159 
separate  abandonment  of  part  of  the  cargo  insured."  {j  ) 

Where,  however,  the  assured  effects  two  separate  policies  Where  two  sep. 

.  arate  policies 

upon  constituent  parts  of  the  same  cargo,  it  is  hardly  neces-  are  effected  oa 
sary  to  say,  that  in  such  case  he  may  abandon  either  part  i^rtiuiuorone 
separately,  though  both  policies  are  effected  with  the  same  maTbe^ahSn- 
set  of  underwriters,  (k)  doned  without 

the  other. 

Although,  however,  it  is  true,   as  a  general  rule,   that  The  abandon- 
wherever  the  insurance  is  entire  the  abandonment  must  be  so  ^^"ate  onthe 
too,  and  therefore  extend  to  the  whole  subject  of  the  policy  ;  «uMieciin«ured 
yet  the  rule  must  be  understood  with  this  limitation,  that  the  teni  of  the  in- 
abandcmmeni  cannot  transfer  the  interest  of  the  assured  amy 
further  than  that  interest  is  covered  by  the  policy. 

Thus,  if  A.'s  cargo  is  worth  30,000/.,  and  he  only  insures 
it  to  Jhe  amount  of  15,000/.,  it  is  plain  that  only  half  his 
interest  in  this  cargo  is  covered  by  the  policy :  in  case  of 
loss,  therefore,  followed  by  abandonment,  all  that  A.  by  his 
abandonment  transfers  to  the  underwriter  is  a  moiety  of  the 
cargo  ultimately  saved  ;  the  other  moiety  he  retains  for  him- 
self in  respect  of  that  portion  of  his  interest  which  was  not 
covered  by  the  policy.  (/)  In  fact,  as  Boulay-Paty  observes, 
this  is  an  entire  abandonment,  for  it  comprises  the  whole  of 
the  interest  at  risk  :  the  part  kept  back  is  only  in  proportion 
to  that  which  was  not  insured,  and  in  respect  of  which,  there- 
lore,  the  underwriters  can  have  no  claim,  (m) 

The  rule  is  the  same,  where  a  general  insurance  having  The  same  rule 

n^  t>  applies  to  any 

been  effected  '^  on  cargo  "  to  a  certain  amount,  the  value  of  increase  in  the 
the  interest  at  risk  becomes  gpreatly  increased  by  fresh  goods  my^onhe  cano 
being  taken  on  board  in  exchange  for  the  orginal  cargo  ;  as  ^unTof '£« 
in  the  course  of  a  bartering  voyage  :   in  such  case,  if  a  loss  ▼<>)[■««»  over 
occurs  which  gives  a  right  'to  abandon,  when  the  cargo  at  value  insured. 
risk  is  double  the  original  value,  that  which  will  be  thereby 
^transferred  to  the  underwriter  as  salvage,  is  not  the  whole  of      *  ngQ 
the  cargo  at  risk  at  the  time  of  the  loss,  but  only  half  thereof, 

O)  Comm.  vol.  lii.  (fitb  ed.)  329.  (/)  Boulay-Paty,  Cours  de  Drnt  Comm. 

(i)  Emerigon,  ohap.  xvii.  sect.  13^  vd.    Ifar.  torn.  iv.  p.  280,  ed.  1834. 
ii.  p.  271,  ed.  1827.  (m)  Ibid. 

36* 
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An  abandon-     or  the  value  at  risk  at  the  time  of  the  insurance,  and  covered 

ment  mast  be      ,        ,  «•         /   % 

entire  andabao-  by  the  pollCy.  (?l) 

lUS'JSSdiiSSd!  So  clearly  is  the  general  rule  established,  that  if  the  under- 
Thongh  tbe  un-  Writers  demand  an  abandonment  of  more  than  is  insured,  this 
maninnabua.  ^^'^  ^^^  prevent  the  assured  from  abandoning  up  to  the  extent 
donment  of  of  the  sum  insurcd,  and,  having  done  so,  recovering  as  for  a 
covered  by  the  total  loss ;  though,  if  abandonment  be  otherwise  requisite, 
sun^nu^  ^  such  demand  of  the  underwriters  will  not  operate  as  a  waiver 
amount  wid**^  ^^  ^^®^'  **8^^  ^^  iusist  on  uoticc  of  abandonment,  or  entitle  the 
recover  for  a      assurcd  to  rccover,  without  it,  a  total  loss,  to  which  he  would 

total  looa. 

Otherwise  have  had  no  claim,  (o) 
Abandonment        Jt  must  also  be  remembered,  that  an  abandonment  atUv  re- 

only  extends  to  '  /..» 

property  at  risk  loles  to  the  property  octuaup  at  risk  at  the  time  of  the  disaster : 
the  loss,  and  if)  therefore,  in  the  course  of  the  voyage,  a  part  of  the  goods 
SSdi'^vSn!^  originally  insured  have  been  landed  and  sold  before  the 
ly  landed.  occurrence  of  the  casualty,  the  abandonment  does  not  relate 

to  them,  but  only  to  the  goods  on  board  at  the  time  of  the 
loss.  (j9)  In  such  case,  the  assured,  on  the  one  han^  can 
make  no  claim  against  the  underwriters  in  respect  of  the 
goods  so  landed,  and,  on  the  other  hand,  is  only  bound  to 
abandon  the  goods  which  were  actually  at  risk  when  the  loss 
occurred,  (q) 

Every  abandon-      §  403.  An  abandonment  must  operate  not  only  as  a  trans- 
i^(ine"and      ^^^  ^f  the  wholc  interest  of  the  assured  in  the  subject  of  the 
unconditional,    insurance,  but  it  must  be  such  as  to  effect  that  transfer  abso- 
lutely and  unconditionally.     '*  Every  abandonment,^'   says 
Valin,  '^  must  be  pure  and  simple,  and  not  conditional,  other- 
wise it  would  not  act  as  a  transfer  of  ownership^  which  is  of 
the  very  essence  of  abandonmenL^^  (r)  ^ 
1161*  *Hence  it  follows,  that  no  one  can  be  entitled  to  make  an 

(n)  Pothier,  Trait6  d^ Assurance,  No.  (q)  Boulay-Paty,  Cours  de  Droit  Conun. 

133,  ed.  by  M.  Estrangin,  of  1810,  p.  199.  Mar.  torn.  iv.  p.  289,  ed.  1834. 

(o)  Havelock  e.  Rockwood,  8  T.  Bep.  (r)  Valin,  tit.  vi.  des  Assurances,  art. 

26a  60,  vol.  u.  p.  418,  ed.  de  AL  Becane,  1838. 

(p)  Emerigon,  chap.  xvii.  sect.  8,  vol.  See  also  Emerigon,  chap.  xvii.  sect.  6, 

iL  p.  250,  ed.  1827.  vol.  il  p.  231,  ed.  1827. 


>  The  abandonment  must  be  positive  and  absolute,  not  fettered  by  contingencies, 
conditions,  or  limitations.  Per  Shaw,  Cb.  J.,  in  Pierce  v.  Ocean  Ins.  Co.  18  Piek. 
93.  See  Fuller  v.  M'Call,  1  Yeates,  464;  S.  C.  2  DalUs,  219;  PaUpsco  Ina.  Ga  v. 
Southgate,  5  Peters,  (S.  C.)  622. 


IT  MUST  irOT  BB  PABTIAL,  OB  CONBITIOirAL.  1171 

abandonment  who  has  not  at  the  time  of  the  loss  an  absolute  An  abandoo- 

right  of  ownership  in  the  subject  insured.  entire  and  ab«>- 

Thus   it  has  been  decided   in  the  United  States,  that  and'<S2!diS!S! 

where  the  assured  has  abandoned  all  his  interest  in  the  sub-  He  who  abanT 

ject  of  insurance  to  one  set  of  underwriters,  he  cannot  after-  ^JJJj^^S?* 

wards  make  an  abandonment  to  other  underwriters  of  the  ateduteowner- 
same  subject,  {s)     So,  again,  it  has  been  there  held,  that,  if  oftheiofia. 

the  assured,  by  mortgaging  his  ship,  has  voluntarily  deprived  2la^J5oo^it 

himself  of  the  power  of  conveying  an  absolute  title,  he  can-  whole  interest 

^  .^     o  to  one  »et  of  un- 

not  abandon  to  the  underwriters  on  ship)  but  can  recover  derwnten  can- 
only  for  the  damage  he  has  actually  sustained,  as  a  partial  loss.  (^)  abandon  it  to 

Whether  the  consignee  of  a  bill  of  lading  has  a  right  to  ®J^®"* 
make  abandonment  of  the  goods,  must  depend  on  the  ques-  ahio  cannot 
tion,  whether  the  possession  of  the  bill  of  lading  gives  him  a  ^undonment. 
right  to  have  the  absolute  and  unconditional  possession  of  the  Query,  whether 
goods.     In  several  cases,  indeed,  tried  before  Lord  Ellen-  ofbiUofiadinf 
borough,  which  arose  on  the  American  embargo  of  1807,  and  abandon.  ^  ^ 
in  which  it  appears  that  the  consignees  in  England  of  the  bills 
of  lading  had  abandoned  goods  detained  by  that  embargo, 
Lord  Ellenborough  thought  it  might  be  difficult  to  make  out 
that  they  had  such  an  interest  as  would  entitle  them  to  aban- 
don, because  they  were  to  have  no  control  over  the  goods  till 
their  arrival :  his  lordship,  however,  gave  no  decision  on  the 
express  point,  and  the  cases  were  decided  against  the  right  of 
the  consignees  on  other  grounds,  (u) 


Sect.  II.  Form  vf  Notice  of  Abandonment. 

§  403.  No  precise  form  is  required  for  a  notice  of  aban-  Form 

donment ;  ^  nay,  it  is  not  even  necessary  that  it  should  be  in  menu 

writing  (v),  *  though,  in  point  of  fact,  it  generally  is  so.  Notice  of  aban- 

doument  need 

(#)  t  Higglnaon  v.  DaU,  13  Haas.  Rep.        (»)   Conway  v.  Gray,  10  East,  536,  ^  fo",!^^^! 

W.    2  Phillipe,  Ina.  947.  and  the  two  other  oatea  there  cited.  must  be  iifwet, 

(<)  t  Gordon  v.  MaanchuMetU  Fire       (a)  Parmeter  v.  Todhuuter,  1  Canap.  pl»n,  and  nne- 

aad  Marine   Ina.  Comp.  2  Pick.  249.    542.    See  alao  Read  p.  Bonham,  3  Brod.  4^v<»^ 
i  feSee  Rice  v.  Homer,  12  Maas.  230.  >        k.  Bingh.  147.    Lord  EUenboioiigh  oon- 


>  Soydani  a.  Marine  Hia.  Co.  1  John.  190;  Columbian  Ids.  Co.  v.  Callett, 
12  Wheat.  383.    Shaw,  Ch.  J.,  ia  Peiroe  a.  Ocean  Ina.  Co.  18  Pick.  83, 93. 

■  See  P^iroev.  Ocean  Ins. Co.  18  Pick.  83, 93  }  Duncan  v.  Coales,  3  Yeatea,  S78; 
Dwican  «.  Koch,  Waliaoe,33;  Palapaoo  Ina.  Co.  a.  Bovthfate,  d  Patera,  004. 
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ABAKDOHMXVT  — ITS  DYCIDBNTa  Ain>  BFPBCTS, 


Form  of  notice 
ofabsackHi- 


1162* 


Punetof  V. 
Todhnoter, 
1  Camp.  542. 


TheDuMoti  V. 
Fletcher, 
lEi^.  72. 


Claim  for  total 
loBB  foUuwed  by 
payment  »  evi- 
ideDce  of  notice 
of  abandon- 
ment. 


^Whether  given  orally  or  in  writing,  it  is  an  indispensable 
requisite,  that  it  shall  communicate  unequtvocaUyj  and  in 
plain  terms,  that  the  assured  ofiers  to  abandon  to  the  under- 
writers all  his  interest  in  the  thing  insured.  "  The  abandon- 
ment,"  says  Lord  EUenborough,  '^  must  be  direct  and  express, 
and  I  think  the  word  abm^don  should  be  used  to  make  it 
effectual."  {xo)  ^ 

Hence,  where  the  broker  communicated  to  the  underwriters 
that  the  voyage  bad  been  broken  up  by  the  capture  of  the 
ship  and  cargo,  and  requested  them  to  settle  as  for  a  total 
loss,  and  to  give  directions  as  to  the  disposal  of  the  ship  and 
cargo— Lord  EUenborough  held  this  not  to  be  sufficient  as 
a  notice  of  abandonment,  (x)  Lord  Kenyon  bad  previously 
pome  to  the  same  conclusion,  in  a  case  where  the  broker 
showed  the  underwriters  a  letter  from  the  assured,  stating 
that  the  ship  had  been  forced  ashore,  and  a  quantity  of 
sugars  damaged,  upon  which  the  underwriters  desired  that 
the  assured  would  do  the  best  be  could  for  the  damaged 
property,  (y) 

But  though  a  demand  for  a  total  loss,  in  itself,  does  not  in 
this  country  operate  by  implication  as  a  notice  of  abandon- 
ment, yet  such  a  AenoBxiAy  foUorwed  by  payment  a$for  a  total 
lasSj  is  evidence  that  an  offer  of  abandonment  has  been  made 
and  accepted,  (z)  ^ 


sidered  that  it  would  have  been  well  to 
prevent  oral  notices  of  abandonment  en- 
tirely, but  admitted  that  in  practice  they 
were  held  to  be  operative. 

{w)  Parmeter  v.  Todhunter,  1  Camp. 
542. 


{x)  Ibid. 

iff)  ThellttMon  v,  Fletcher,  1  £sp.  72. 
(z)  Houatman  v.  Thornton,  KoiVt  N. 
P.  242. 


1  The  abandonment  must,  in  subatanoei  be  positive  and  absolute,  and  import  an 
actual  present  relinquishment,  and  must  truly  state  the  reasons  or  gromids  of  aban- 
donment. Per  Shaw,  Ch.  J.,  in  Peirce  v.  Ocean  Ins.  Co.  18  Pick.  83;  Suydam  v. 
Marine  los.  Co.  1  John.  181 ;  Bell  o.  Beveridge,  4  Dallas,  272;  Patapsco.  ins.  Co.  9. 
Southgate,  5  Peters,  (U.  S.)  604. 

•  In  Peirce  r.  Ocean  Ins.  Co.  18  Pick.  85,  Mr.  Chief  Justice  Shaw  said;  — «  A 
question  has  been  made,  whether  a  claim  for  a  total  loss  does  not  necessarily  imply 
an  abandonment.  It  is  difficult  to  answer  a  question  thus  nakedly  put  Upon  prin* 
ciple,  it  would  seem  that  a  mere  claim  for  a  total  loss  does  not  necessarily  imply  aa 
abandonment,  because,  in  some  cases,  a  total  loss  may  be  recovered  without  an  aban- 
dooment.  But,  commonly,  a  daim  for  a  total  loas  w31  be  aoeompanied  by  a  state- 
ment of  facts  and  circuniataooes,  by  the  reasons  and  groands  of  daim  upon  which  the 
aasored  prooeeds,  and  such  statements  of  the  grouads  of  claim  may,  perhaps,  cairy  as 
plain  an  implioatiott  of  actiwl  abandonianat  aa  oould  be  doaa  Iqr  expieai  wMda." 


FOBH  OF  HOnOB  OF  ABAKDOKMSHT.  1178 

In  the  United  States  the  Courts  have  been  less  rigorous ;  Form  of  nocioe 
and  the  rule  there  established  is,  that  where  the  nature  of  ment. 
the  transaction  is  such  as  to  leave  no  reasonable  doubt  of  the  Presuniptive 
intention  of  the  assured  to  abandon,  and  of  that  intention  ^'^  uoUed" 
being  understood  by  the  underwriters,  it  shall  be  implied  that  ^^^^^' 
a  proper  offer  of  abandonm^t  has  be6n  made,  though  no 
formal  notice  can  be  proved  to  have  been  given,  (a) 

*The  notice  of  abandonment  ought  to  contain,  or  be  aocom-      *  1163 
panied  with,  a  short  statement  of  the  grounds  of  abandon*  atmoScmmeat 
roent,  in  order  that  the  underwriters  may  determine  Mrhelher  ^SJj'^i^noSco 
to  accept  it  or  not ;  ^  and  in  the  United  States  it  has  been 
held  (but  not  in  this  country,)  that  the  assured  cannot  avail 


(a)  Thus,  in  the  Supreme  Court  of  the  loss  have  been  held  there  to  waive  all 
United  States,  a  letter  to  the  underwriters,  defects  and  form  of  notice.  (tWatiton 
coDtaining  a  statement  of  the  loss  and  v.  Ins.  Comp.  of  North  America,  1  Bin- 
subsequent  sale  of  part  of  the  property,  ney,  47.)  So  the  underwriters  calling  for 
and  also  a  claim  for  the  balance  of  the  papers  to  prove  a  total  loss  aAer  claim 
■mount  insured,  less  the  salvage,  was  made,  (t  Galbraith  v.  Gracie,  1  Wash. 
held  to  be  a  safficient  notice  of  abandon-  C.  C.  219.  See  the  cases  collected  in  2 
ment.  (t  PaUpsco  Ins.  Comp.  v.  South-  Phillips  on  Ins.  394-397^  •<  M'InUre  v. 
gmte,  5  Petera,  (S.  C.)  Rep.  604.)  So  Bowne,  1  John.  229.  M'Lellan  v  Maine 
payments  made  upon  a  claim  for  a  total  F.  di  M.  Ins.  Co.  12  Mass.  246.  ^ 


See  Watson  v.  Ins.  Co.  of  N.  America,  1  Binney,  47 ;  Galbraith  9.  Gracie,  1  Wash. 
C.  C.  219.  It  has,  however,  been  expressly  held  in  Louisiana,  that  a  demand  for  a 
total  loss  is  an  abandonment.  Cassidy  v.  Louisiana  State  Ina.  Co.  6  Martini  421. 
See  also  Patapsco  Ins.  Co.  9.  Southgate,  5  Peters,  (U.  S.)  604. 

1  To  render  an  abandonment  effectual,  it  is  held  that  the  cause  of  the  Iom  of  the 
aUp  most  be  stated  in  the  letter  of  abandonment,  for  the  benefit  of  the  insurer.  fia»- 
ard  V,  N.  Eng.  Marine  Ins.  Co.  1  Sumner,  218.  Where  a  steamboat  was  insured  by 
a  river  policy,  and  a  loss  occurred  by  the  bunsting  of  the  boiler,  the  letter  of  abandon- 
ment stated,  as  the  cause  of  loss,  that  the  boat  *'  had  been  nearly  destroyed  by  the  late 
disaiitrr  "  The  cause  of  the  loss  being  a  matter  of  public  notoriety,  and  the  insuranoe 
company  having  proceeded  to  act  on  the  abandonment,  this  was  held  to  be  sufficient. 
Citiaens  Ins.  Co.  e.  Glaagow,  9  Missouri,  411.  The  following  abandonment  was  held 
aoAcient.  **  The  brig  Qem  being  ashore,  and  not  probable  that  she  wOl  be  got  ofi*,  I 
hereby  abandon  said  vessel  to  the  office,  and  claim  a  total  loss,  as  insured  by  policy 
No.  16,677.'*  Beynolds  9.  Ocean  Ins.  Co.  22  Pick.  191.  There  was,  however,  in  the 
above  case,  evidence  tending  to  show,  that  the  notice  of  abandonment  was  accompli 
oied  by  certain  letters,  which  were,  at  the  same  time,  exhibited  to  the  insurers. 
22  Pick.  194.  Where  the  assured,  in  making  an  abandonment  in  consequence  of  infom^ 
•tioA  contained  in  a  letter,  communicates  so  much  of  the  letter  as  he  deems  material, 
expressly  designating  it  as  an  extract,  and  the  underwriten  do  not  call  for  the  whole 
of  the  letter,  the  omission  to  communicate  the  whole  will  not  afiect  the  validity  of  the 
abandonment.  Lovering  9.  Mercantile  Mar.  Ids.  Co.  12  Pick.  348.  See  Barker  «. 
Phoenix  Ina.  Co.  8  John.  307. 


1174  ABANBOHMBlfT  —  ITS  INdBBKTS  AUD  EIFBCTB. 

Fonn  of  notice  himself  of  any  Other  grounds  of  abandcmnient  than  thoae  so 

meat.  Stated.  (6)  ^ 

Nodaedofotti  Bapposing  a  notice  of  abandonment  to  have  been  duly 
oSnpi2e't£e  ^  P^®"»  ^^  ^^^^  ^^  cession,  or  formal  transfer  of  any  kind,  is 
■budouiient.  necessary  to  enable  the  assured  to  perfect  his  abandonment, 
and  recover  as  for  a  total  loss.^^  A  valid  notice  of  abandon- 
ment operates,  in  fact,  as  an  offer  of  abandonment  a(  the  time 
it  is  madcj  and  also  as  a  complete  transfer  of  property,  sup- 
posing either ;  1.  It  is  accepted,  or  2.  Supposing  the  loss  in 
respect  of  which  it  vi'as  made  to  continue  total  down  to  the 
time  of  action  brought.' 

(h)  See  tSaydamv.BfarineIiiB.Comp.  aanired  might  recxnrer  for  a  total  las, 

in  enor,  2  Johnson,  138,  and  the  other  cases  although  the  original  ground  of  abandon- 

eoilected  in  2  Phillips  on  Ins.  306.     It  ment  had  then  ceased  to  ezt^t.    If,  bow- 

appean,  however,  exceedingly  doubtful  ever,  the  rule  as  above  laid  down  in  the 

whether  this  would  be  so  held  in  Eng-  United  States  only  means  that  the  gionnds 

land :  with  us  the  great  criterion  of  the  stated  in  the  notice  of  abandoqmeot  most 

right  to  recover  as  for  a  total  loss  is  the  at  some  time  really  have  existed,  and  that 

state  of  the  property  at  the  time  of  action  unless  they  have  done  so,  the  notice  is 

brought;  supposing  ixthen  to  be  in  such  invalid;  the  law  here^  would,  it  is  oon- 

a  state  as  to  give  a  right  to  abandon,  the  ceived,  be  exactly  the  same  as  it  is  there. 


t  In  Peirce  v.  Ocean  Ins.  Co.  18  Pick.  93,  94,  Mr.  Chief  Justice  Shaw  said;— 
**  The  underwriters  ought  to  be  informed  by  the  assured,  who  alone  know  the  fact,  of 
the  nature  of  the  constructive  total  loss,  upon  which  the  claim  is  made,  that  they  may 
judge  whether  they  wQl  accept  the  abandonment,  and  that  (hey  may  forthwith  take 
the  necessary  measures  which  such  an  acceptance  would  render  necesaaiy  and 
proper.  And  the  astund  cannot  avail  himtdfof  any  other  ground^  than  that  stated 
hf  him  at  the  time  of  abandoning.  If  the  ground  stated  is  insufficient,  the  underwri- 
ters will  be  justified  in  refusing  to  accept  the  abandonment,  and  if  there  be  another 
ground  sufficient  in  fact,  but  no  notice  of  it  communicated  to  the  underwriters,  it  is 
ineffisctual  to  found  a  claim  for  a  total  loss,  as  if  no  abandonment  at  all  had  been 
made.  Suydam  v.  Marine  Ins.  Co.  1  John.  181."  See  Hazard  v.  N.  Cng.  Marine 
Ins.  Co.  1  Sumner,  218;  Dickey  v.  N.  York  Ins.  Co.  4  Cowen,  222;  King  v.  Dela- 
ware Ins.  Co.  2  Wash.  C.  C.  300;  Dorr  v.  K.  Eng.  Marine  Ins.  Co.  4  Mass.  230; 
fialston  o.  Union  Ins.  Co.  4  Binney,  400, 403 ;  Bosely  9.  Chesapeake  Ins.  Co.  3  Gill 
9l  J(^n.  450.  If  »  sufficient  cause  for  abandonment  is  stated,  when  the  offer  to  aban- 
don is  made,  other  additional  causes  need  not  be  communicated,  although  they  were 
known  to  the  assured,  if  the  underwriters  refuse  to  accept  the  abandonment  Dede- 
rer  «.  Delaware  Ins.  Co.  2  Wash.  C.  C.  61. 

*  See  Ches.  Ins.  Co.  «.  Stark,  6  Cranch,  272 ;  Hortinv.  Phoenix  Ins,  Co.  1  Wash. 
C.  C.  400. 

*  See  Columbian  Ins.  Co.  v.  Catlett,  12  Wheaton,  383  ;  Levering  v.  Meicantile 
Mar.  Ins.  Co.  12  Pick.  348. 


TDOB  VOB  GIVINa  If OTIOB  OP  ABAMBOHMBNT. 


Sbct.  III.  Thne  unihin  v>kich  Notice  of  Alnmdonmeni  tK^ 

gwen. 

§  404.  As  the  effect  of  a  valid  notice  of  abandonment  (un-  Time  wiUuo 
less  counteracted  by  the  subsequent  recovery  of  the  property  abandoument 
before  action  brought)  is,  to  make  the  underwriters  owners  '""^  ^  ^^^"^ 
*of  the  abandoned  property  (or  salvage) ;  and  as  the  ultimate  ^^jl^"^^^. 
.value  of  such  property  may  be  considerably  affected  by  the  mcnt  should  ba 
promptitude  with  which  measures  are  taken  to  effect  either      #  HQ^ 
its  sale  or  recovery,  it  is  obviously  just  that  the  assured,  if  he 
means  to  abandon,  and  thereby  throw  upon  the  underwriters 
the  ownership  of  the  thing  insured,  should  give  them  notice 
of  bis  intention  to  do  so  within  a  reasonable  time  after  re- 
ceiving intelligence  of  the  loss,  in  order  that  they  may  take 
immediate  steps  for  turning  the  property  thus  oast  upon  their 
hands  to  the  best  account,  (c)  ^ 

Immediately,  therefore,  the  assured   has  determined  to  SlJ^JJ**^^ 
abandon,  he  must  give  notice  of  abandonment  to  his  under-  ^ooei^uigiaiei- 
writers :  of  this  there  is  no  doubt :  the  great  practical  diffi-  loss,  to  the  m- 
culty  has  been,  to  lay  down  any  rule  as  to  the  time  which  ^iJ^Tli^iS^tir^ 
the  assured  shall  be  allowed,  after  receiving  intelligence  of  •*»ndooiiient. 
the  loss,  for  making  up  his  own  mind  whether  he  will  abandon 
or  not. . 

The  cases  cited  in  the  present  section,  in  fact,  show  that  J^Jj?^ 
there  is  no  fixed  rule  in  this  country  on  this  subject,  but  that 
what  shall  be  considered  reasonable  time  for  this  purpose 
must  depend,  in  some  degree,  upon- the  oertaiTUff  of  the  news 
of  the  disaster f  and  upon  the  nature  of  the  casuaity  itsdf? 

(e)  Per  Lord  Abioger  in  Eoux  9.  Salvador,  3  Bingh.  N.  C.  261. 


>  3  Kent,  (Ah  ed.)  320,  321 ;  Hurtin  v.  Phoenix  Ins.  Co.  1  Wash.  C.  C.400;  Liver- 
more  V.  Newburyport  Ins.  Co.  1  Mass.  264. 

*  The  qiiesliun,  whether  an  abandonment  is  made  in  a  reasonable  time,  is  a  mixed 
qnesUoa  of  law  and  facts,  and  where  tbe  facts  are  not  agreed,  it  %bould  be  submitted 
to  tbe  jtiry.  Reynolds  v.  Ocean  Ins.  Co  23  Pick.  191 ;  Smith  «.  Kewburyport  Ins. 
Co.  4  Mass.  668,  670 ;  Peele  v.  Suflblk  Ins.  Co.  7  Pick.  254, 258 ;  Parker  «.  Towers, 
2  Browne,  App.  80 ;  BeUv.  Beveridge,  4  Dallas,  272;  Livingston  v.  Maryland  Ins. 
Co.  7  Cranch,  506 ;  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  266 ;  Maryland.  Ins.  Co. 
9.  Riiden,  6  Cranch,  338.  If,  where  a  vessel  is  stranded,  but  not  bilged,  the  assured, 
apoo  the  first  information  of  tbe  loss,  is  in  a  state  of  uncertainty  as  to  the  actual  oon- 
ditioa  of  tbe  vessel,  and  waits  a  few  days  for  more  definite  infofmntloa,and  not  with 
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Tune  within  If  the  intelligence  is  certainj  and  the  dLsaster  one,  such  as 

rbandoom^t  Capture,  arrest,  or  detention,  which  is  manifestly,  prtmayhct^ 
™"?L^  ?'*":  a  constructive  total  loss  as  long  as  it  continues,  though  the 
j^^j^jjj*^  time  it  may  continue  is  uncertain,  the  assured  ought  to  give 
ujn,  and  1^  noticc  of  abandonment  immediately  upcfti  receipt  of  the  intel- 
•uch  as  gives     ligence* 

abanc^^,  \^e  If»  on  the  Other  hand,  the  information  received  is  doubtful, 
to^^ootSoe  ^^  ^^®  casualty  of  such  a  description  that  it  does  not  neces- 
immediateiy.  sarily,  and  per  S€j  give  a  right  to  abandon,  —  as  in  the  case  of 
genoe^'or  tbe  ^^^  Stranding  or  partial  wreck  of  the  ship,  or  the  damage 
dSlaster' be^  douc  by  sea- water  to  perishable  goods,  —  the  assured,  in  such 
jjo'^^ouUfui,  cases,  may  wait  a  reasonable  time,  before  giving  notice  of 
more  Ume  for  abandonment,  in  order  that  he  may  have  the  opportunity  of 
p^">9  receiving  more  accurate  information  as  to  the  nature  of  tbe 

1165*^      *loss,  or  ascertaining  with  more  precision  the  actual  extent  of 
the  damage. 
It  is  only  in  It  is  Only,  bowcver,  for  these  two  purposes  that  any  delay 

the  Lteulffence  G^t  all  Can  be  allowed  him :  he  cannot  be  permitted  to  defer 
SLITnSttre  of  *  P^^"g  notice  of  abandonment  from  any  considerations  as  to 
*^  dSi**'**      ^  *'^'^  ^-^  '*^  wwrAcfo  ;  ^  for  any  profit  which  may  ultimately 
be  allowed.       be  made  in  this  way  ought,  in  justice,  to  belong  to  the  under- 
writers :  neither  can  he  lie  by  and  treat  the  loss  as  an  average 
loss,  until  the  recovery  of  the  property  becomes  hopelesSi  and 
then  give  notice  of  abandonment ; '  for  the  underwriters  are 
of  right  entitled  to  all  those  chances  of  recovery,  which  might 
arise  from  the  speediest  and  most  immediate  endeavors  for 
that  purpose  ;  in  fact,  in  the  words  of  Lord  Kenyon,  he  must 
"  make  his  election  speedily  whether  be  will  abandon  or  nof, 
and  so  put  the  underwriters  in  a  situation  to  do  all  that  is 


a  view  to  speculate  on  chances,  and  if  the  length  of  time  she  has  remained  a»hore  hat 
increased  the  probability  that  she  cannot  be  got  ofi|  and  the  loss  continues  total  at  the 
time  of  the  abandonment,  these  are  circumstances  tending  to  show  that  the  abandon- 
ment is  made  within  a  reasonable  time.  Reynolds  r.  Ocean  Ins.  Co.  22  Pick.  191. 
The  right  to  abandon  may  be  kept  in  suspense  by  mutual  agreement  between  the 
parties.    Livingston  9.  Mar.  Ins.  Co.  6  Cranch,  274. 

1  See  Smith  v.  Buchanan,  3  Wash.  C.  C.  127;  Livermore  v.  Newburyport  Ins.  Co. 
1  Mass.  2S1 ;  Savage  v.  Pleasants,  5  Binney,  403. 

*  The  assured  has  no  right  to  wait,  in  order  to  find  out  the  extent  of  a  loss  on  a  sale 
of  property  insured,  and  deteriorated  by  perils  insured  against,  before  abandonment 
The  right  to  abandon  cannot  depend  upon  events  which  take  place  aAer  the  peril  is 
over.    Teasdale  v.  Charleston  Ins.  Co.  2  Brevard,  190. 
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necessary  for  the  preservation  of  the  property,  whether  sold  Time  withm 

,j    /jx  ».      Mr       ^  which  notice  of 

or  unsold,  {a)  abandonment 

Of  course,  if  the  assured  is  not  proved  to  have  had  inidli-  ""^^  ^  g^^^'*- 
g^ence  of  the  loss  until  nothing  is  left  to  abandon,  no  defence  mast^v^had 
founded  on  his  not  having  given  notice  of  abandonment  at  i^l^iseuce  of 
ail,  or  in  due  time,  can  be  a  bar  to  his  claim  for  a  total 
loss,  (e) 

First,  then :  where  the  intelligence  is  certain^  and  the  disas*  ^^^^'' 
ier  one  which  mamfesUy  gives  a  prima  fadie  right  of  abandon-  certain,  and  the 
ineTt/,  the  assured  ought  to  give  notice  of  abandonment  immedi'  which  gives  a 
aielp  upon  the  receipt  of  the  intelligence.  /J^' nght  of 

Thus,  where,  in  the  case  of  an  insurance  on  perishable  ?he  awred"^ 
goods f  ^^free  ofaverage^^^  the  ship  was  compelled  to  put  back  must  give  ao. 
in  distress,  and,  after  two  surveys,  was  condemned  as  irrepa-  ly  he  receives 
rable :  Lord  EUenborough  held,  that  a  notice  of  abandonment     **"*  ^^^ 
not  given  to  the  underwriters  \\\\  five  days  after  the  assured  after  ship  ooa- 
knew  of  the  condemnation  of  the  ship,  was  too  late :  his  lord-  paraUe,  i»id^ 
ship  was  even  strongly  of  opinion,  that,  immediately  on  being  H^f^;  ^yy^j 
apprized  of  the  ship's  having  put  in  in  distress,  the  assured,  ^^-  ^^' 
acting  on  the  information  they  then  had  at  hand,  should  have  5  m.  &  Sel.  47. 
addressed  themselves  promptly  to  the  underwriters,  without 
^lying  by  for  the  result  of  a  final  survey,  but  that,  at  all      *1166 
events,  yfve  days  after  knowing  such  result  was  too  late  (/) : 
it  is  observable,  that  in  this  case  the  insurance  was  on  perish- 
able goods  warrantedfree  of  average;  and  Lord  EUenborough 
laid  some  stress  on  this  fact,  on  the  ground  that,  as,  by  the 
t^rms  of  the  policy,  the  assured  were  excluded  from  indem- 
nity for  particular  average  loss,  they  oughf  to  have  made  use 
of  the  earliest  opportunity  to  take  themselves  out  of  the  ex- 
ception. 

Where,  in  an  insurance  on  ship,  a  delay  of  sixteen  or  sev^  Sto  n<^  six. 

t>        t*      t  teen  days  after 

enteen  days  elapsed  after  the  result  of  a  final  survey  was  result  of  final 
known,  before  notice  was  given,  such  notice  was  held  too  AidrSge v"^ 
kte.  (g)  1  ^  1  ^^' 

{S)  In  AUwood  e.  Henckle,  Parle,  400,       (/)  Hunt  v.  Boyal  Exch.  Ass.  Comp. 
Sih  ed.  5  Maule  U  Sel.  47. 

(«)  Abel  V.  Potts,  3  Esp,  242.  (g)  Aldridge  9.  BeU,  1  Staik.  49S. 


1  See  Onok  9.  Commonwedth  Ins.  Co.  21  Pick.  4flB,  464.  In  this  case,  a  vessel 
beiog  injured  in  a  foreign  port,  a  survey  was  called,  and  the  surveyors  reoommended 
^aale.    TIm  master  having  sold  tlie  vaasel,  retained  hcsne,  where  be  uftved  on  tiie 
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Tune  withfn  In  order,  howerer,  to  make  it  appear  that  there  has  been 

abandonment  a  laches  on  the  part  of  the  assured,  it  must  be  shown  that  he 
most  be  given,   j^^j  £^jj  jjjggjjg  qJ  being  informed  of  the  real  state  of  the  loss 

Jbowlfthataa-  ®^  ^^^  ^™®  wheu  it  is  Contended  that  he  ought  to  have  given 
■""^  ^J^^    notice  of  abandonment.     Hence,  where  the  owner  of  an  East 

means  of  being  ' 

infonned  of  the  India  ship,  wfaich  had  been  sold  as  irreparable  at  Calcutta, 
kw.  g&ve  notice  of  abandonment  three  days  after  he  had  received 

Suof  a'&od!^^  the  first  accurate  information  of  the  loss,  that  was  held  suffi- 
BingiL  147.  cient,  although  it  appeared  that  the  captain  6f  the  ship  had 
days  after  first  arrived  in  London,  where  the  owner  resided,  ten  days  pre- 
offiiulnSm^  viously,  and  probably  might,  but  was  not  proved  to,  have 
tk»,  beMsiiA-    communieated  to  the  owner,  on  his  arrival,  the  facts  of  the 

eieat  m  case  of  '  ' 

sale  of  ship         loss.  (h) 

AaminAit  Lord  EUenborough  held,' in  two  successive  cases,  that 

noSoe  of  Swi-  ^^^^  ^^^  ground  of  abandonment  was  the  ship^s  seizure  and 
^nmentMMMK  detention,  the  assured  was  bound  to  give  notice  immediately 
iagdrship's      on  Jirsi  receiving  inidligence  of  the  seizure  and  detention^  witb- 


rMpMrserif^ 


cot  lying  by  for  its  final  condemnation,  (i)  ^ 

(A)  Rsad  V.  Bonham,  3  Bm4  &;  Bingh.       (t)  Mollett  v.  Shedden,  13  East,  9D4. 
147.  Mellish  «.  Andiews,  15  East,  la 


10th  of  Joly,  1835.    The  abandonment  was  made  on  the  fifth  of  the  next  mooth,  sad 
it  was  held  to  be  too  late. 

^  Under  a  policy  of  insaranoe,  oontaiobg  a  daose,  that  ''in  case  of  capture  or 
detention  the  assured  shaH  not  have  the  right  lo  abandon  therefor,  until  proof  is  exUb- 
iled  of  condemnation,  or  of  the  oontinoanoe  of  the  detention  for  at  least  ninety  day^" 
althoogh  the  detention  i^y,  in  reality,  have  cootinned  for  that  period,  yet  the  asrared 
cannot  abandon  therefor,  until  he  has  intelligence  and  proof  that  such  detention  bn 
oontinaed  for  the  teim  of  nfaiety  days.  liovering  s.  Mercantile  Mar.  Ins.  Co.  12  Pick. 
348,359.  See  Columbian  Ins.  Co.  v.Catlett,  12  Wbeaton,  383.  The  land  or  degree  of 
proof  neoesBsry  to  be  furnished,  on  the  ofier  to  abandon,  of  the  continuance  of  the 
detention,  is  not  that  which  would  be  required  to  sustain  an  action  on  the  policy,  bat 
sueh  as  is  usually  piodiioed  to  underwriters  as  preliminary  proof  of  loss;  asthe  prolesi 
of  the  master,  a  letter  from  an  officeror  agent  having  charge  of  the  vessel,  or  any  such 
evidence  as  will  satisfy  the  clause  in  the  policy,  requiring  notice  and  proof  ofloes  sixty 
dsys  before  the  commencement  of  an  action.  Lovering  v.  Mercantile  Mar.  Ins.  Co. 
laPick.  348,390,300;  Reynolds  V.Ocean  Ins.  Co.  22  Pick.  191.  But  a  prematurs 
ofler  to  abandon  for  such  detention  may,  in  consequence  of  the  acts  of  the  parties^ 
operate  as  a  continuing  notice  of  abandonment,  which  will  become  eflectoal  so  soon 
as  the  assured  shall  receive  and  communicate  to  the  underwritere  evidence  of  the 
detention  having  continued  ninety  days.  Thus,  where  the  ofl*er  neves  was  oounief- 
aanded,  but  the  assured,  as  well  in  furnishing  the  requisite  proof  of  the  continuance 
of  the  detention,  as  in  other  transactions -with  the  underwriteia,  acted  upon  it  frojp 
lime  to  time,. with  their  knowledge,  as  a  snfaaisting  notice,  it  was  held  to  have  becoms 
a  valid  abandonment.  Lovering  v.  Mcnsantile  Mar.  Ins.  Co.  12  Pick.  348 ;  Colnmbisa 
Ins.  Co.  9.  Catlelt,  la  Wheaton,  383L    The  abandonment  under  the  above  or  a  i 
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Thus,  where  a  ship  and  cargo  were  seized  in  a  foreign  port  Tim«  within 
on  the  7th  of  December,  1810,  and  the  assured  first  heard  of  abuidooment 
the  seizure  on  the  8lh  of  January,  1811,  but  did  not  give  ^^^^J^- 
•notice  of  abandonment  tiU  nine  days  after— hotd  EUen-.hlSriiJS'^*' 
borough  held,  that,  had  this  been  a  case  in  which  notice  of  f^f^  ^'^  ^ 
abandonment  was  necessary,  the  notice  given  would  have  Mefuab  v.  An- 
beco  clearly  too  late,  although  the  cargo,  in  which  alone  the  izT^ 
assured  was  interested,  was  not  finally  condemned  until  the      *  1167 
aOth  of  April,  (j) 

From  these  cases,  then,  it  appears  that  in  this  country  the  ^  t^e  Unked 
assured  is  bound  to  give  notice  of  abandonment  immediaielff  ded  the  perU 
on  first  receiving  certain  intelligence  of  capture^  detention^  £diio|mh 
and  disabilily^  without  waiting  to  see  the  fwrther  issue  of  the  ^p^J^ 
casualty:  in  the  United  States  the  rule  is  different;  and,  •nuredmay 
provided  the  peril  still  subsists  and  is  operating  on  the  circuoMtanoet^ 
property,  the   assured   may  wait  for  new  circumstances,  direct  ^"^ 


which  are  the  direct  consequences  of  the  peril ;  for  instance,  p^^^bnfora  h* 
in  cases  of  capture  or  arrest,  he  may  lie  by  and  not  abandon  ^^^  ^^*'^^' 
till  he  receives  intelligence  of  condemnation :  ^  in  case  of 


U)  lielUsh  9.  Andrew^  15  East,  13. 


dame,  being  duly  made,  rdatea  back  to  the  time  of  the  capture.  Lovering  v.  Mer> 
cantile  Mar.  Ins.  Co.  12  Pick.  348 ;  Ctarkson  v,  Pbcenix  Ins.  Co.  9  John.  I.  The  above 
pitnriBioo  means,  not  merely  that  the  assured  shall  not  abandon  within  the  ninety  days, 
or  other  spediied  time,  but  that  he  shaH  have  the  right  to  abandon  only  for  a  restraint 
or  capture  that  continues  during  such  time  ;  Dorr  v.  0n.  Ins.  Co.  8  Mass.  902 ;  unless 
the  property  is  sooner  condemned.  Ogden  9.  Col.  Ids.  Co.  10  John.  273.  See  Law 
ST.  Qoddaid,  12  Mass.  112, 114. 

I  See  Maryland  dE  Phcenix  Ins.  Co.  v,  Bathurst,  5  Gill  6c  John.  190 ;  Dorr  e.  ITa. 
Ina.  Co.  8  Mass.  4M ;  Dorr  v  New  England  Ins.  Co.  11  Mass.  1 ;   Earl  v.  Shaw, 

1  John.  Cas.  313;  Bohlen  v.  Del.  Ins.  Co.  4  Binney,  430 ;  May  v,  Tunno,  2  Bay,  307. 
Mr.  Justice  RadcUfl*,  giving  the  opinion  of  the  court  in  a  case  of  capture,  said ;  —  *'  If 
the  loss  continues  total,  the  assured  may  at  any  time  abandon.**    Boget  v.  Thurston, 

2  John.  Cas.  248.  And  Mr.  Justice  Livingston,  in  a  case  of  detention,  where  the 
assnred  did  not  abandon  until  iiAeen  months  after  the  vessel  was  seised,  said  ;  —  **It 
has  been  decided  by  this  court.  Earl  v.  Shaw,  1  John.  Cas.  313,  that  an  abandon- 
ment may  be  made  at  any  time  aher  the  accident,  provided  the  loss  continues  total  at 
the  date  of  the  abandonment."  Steinbeck  v.  Col.  Ins.  Co.  2  Caines,  132.  And  BIr. 
Justice  Kent  said,  in  another  case,  **  the  time  of  abandonment  is  not  material,  since  the 
loss  remained  total  when  the  abandonment  was  made."  Lawrence  v.  Sebor, 
S  Caines,  207.  See  also  Bohlen  v.  Delaware  Ins.  Co.  4  Binney,  430 ;  Brown  v.  Phos- 
nix  lbs.  Co.  4  Binney,  430.  These  observationa  must,  however,  be  taken  subject  to 
the  rule,  that,  where  an  abandonment  is  neceasary,  as  a  foundation  for  a  daim  for  a 
total  lota,  it  must  be  made  within  a  reasonable  time.  See  3  Kent,  («hh  ed.)  321 ! 
Orade  V.  New  York  Ins.  Co.  8  John.  2S3 ;  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch, 
208;  BeU  e.  Beveridge,4  Dallas, 272 ;  Savage  v.  PleaMuits,  5 Binney,  403 ;  Galbialtk 
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TSme  withlii 
which  notice  of 
abandoninmt 
must  be  given. 

The  rale  i* 
difierent  in  this 
country. 


Cue  of  Kelly 
V.  Watson  oon- 
mdered. 


A  plamtiff 
who  had  given 
no  notice  of 
abandonment 
on  first  hearing 
of  an  embargo, 
afterwards 

Save  notice  on 
nding  that  it 
had  continued 
•o  long  as  to 
defeat  his  ad- 
venture: held 
too  late^  not 
being  given 
till  a  montA  af- 
ter it  became 
certain  that  the 
adventure  wan 
defeated. 
Qufr^t  wheth- 
er it  MTOuld 
have  been  in 
time  if  given 
immediately 
that  event  be- 
came certain  ? 

116«* 


disability  by  stranding  he  need  not  abandon  till  the  ship  is 
sold.  (A:)  ^  The  American  courts,  indeed,  profess  to  devmte 
in  this  respect  from  the  doctrine  that  prevails  in  England  and 
most  other  maritime  countries.  (/)  Mr.  Phillips,  however, 
endeavors  to  show  that  there  is  no  real  difference  between 
the  law  on  this  and  the  other  side  the  Atlantic  (m)  :  bnt, 
with  all  possible  deference  to  this  copiously  learned  and 
generally  accurate  writer,  it  appears  to  -  me  that  the  tenor  of 
the  English  authorities  does  not  warrant  this  position. 

The  cases  already  cited,  though  not  direct  decisions  in 
rem^  are,  inferentially,  strong  authorities  to  the  contrary; 
and  the  only  English  decision  which  seems,  even  prim&facie^ 
to  support  the  American  doctrine  is  a  Nisi  Prius  ruling  of 
Lord  Ellenborough,  in  a  case,  of  which  the  facts  were  as 
follows :  —  A  cargo  of  flax  seed,  which  the  plaintifl^  had  in- 
sured on  a  voyage  '*  from  Philadelphia  to  Limerick,"  was 
detained  at  Philadelphia  by  an  American  embargo  on  the 
33d  December,  a.  d.  1807.  The  ptaintiife  were  informed  of 
♦this  fact  at  Limerick  on  the  11th  February,  1808 :  they, 
however,  took  no  immediate  steps  in  consequence,  but  on 
the  11th  of  June,  finding  that  the  embargo  still  continued, 
and  that  the  seed  would  then  be  useless  for  their  purposes. 


{k)  See  the  caaea  collected  in  2  Phillips    ingston  in  the  case  of  f  Tom  v.  Smith,  3 
on  Ins.  387.  Caioes,  245,  cited  2  Phillips,  387. 

if)  See  the  observations  of  Mr.  J.  Liv-        (m)  2  Phillips,  388. 


9.  Gracie,  1  Wash.  C.  C.  219 ;  Livermore  v.  Newbaryport  Ins.  Go.  1  Mass.  964; 
Roget  V.  Thurston,  3  John.  Gas.  248.  The  assured  has,  in  different  cases,  been  held 
to  lose  the  right  of  abandonment  by  a  delay  of  Jbrty-fite  days.  Smith  v.  Newbury- 
port  Mar.  Ins.  Co  4  Mass.  668;  by  a  delay  of  thirty-eight  dayty  Barker  r.  Blakea, 
9  East,  583 ;  by  a  delay  of  thirty  day.  Savage  v.  Pleasants,  5  Biimey,  403;  by  a 
delay  of  nine  days,  Mellish  v.  Andrev^s,  15  East,  13 ;  by  a  delay  of  five  days  after 
intelligence,  Hunt  r.  Royal  Exch.  Ass.  Co.  5  M.  &  8.  47  ;  where  no  reaMxx  could 
be  given  for  the  delay.  But  a  delay  of  five  iHonths,  was,  in  one  case,  held  not  to  be 
a  forfeiture  of  this  right,  it  appearing  that,  during  a  very  considerable  part  of  that 
time,  business  was  suspended,  in  consequence  of  an  epidemic,  in  Philadelphia,  where 
the  insurance  was  made.  Bell  v.  Beveridge,  4  Dallas,  272.  See  M'Calmont  «. 
Murgatroyd,  3  Yeates,  27.  A  delay  often  day*,  by  the  agents  of  the  assured,  while 
the  deepacheur  translated  and  prepared  the  documents  to  lay  them  before  the  under- 
writers, was  not  considered  to  be  a  forfeiture  of  the  right  to  abandon.  Duncan  v. 
Koch,  Wallace,  33.  The  assured  is  not  excused  for  delaying  to  abandon  on  the 
ground  that  the  underwriters  are  not  thereby  prejudiced.  Mellon  v,  Louisiana  State 
Ins.  Co.  5  Martin,  (N.  S,)  563. 
1  But  see  Teasdaie  v.  Charieston  Ins.  Co.  2  Brevard,  190. 
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even  if  it  arrived,  owing  to  an  Irish  statute,  prohibiting  any  Tme  within 
flax  seed  of  the  preceding  year's  growth  being  sown  after  the  abandooment 
10th  of  May,  they  gave  notice  of  abandonment :   in  order  """  ^  ^^^ 
to  excuse  this  delay,  they  contended,  at  the  trial,  that  the 
embargo  alone,  while  its  duration  was  uncertain,  did  not,  in 
the  first  instance,  constitute  a  ground  of  abandonment :  but 
that  the  real  and  only  ground  arose  when  i)  first  became 
certain  that  the  flax  seed  could  not  arrive  in  time. 

Lord  EUenborough  said,  as  to  the  first  point,  <'  a  complete 
ground  of  abandonment  certainly  existed  on  the  lUk  of 
Februar^j  when  the  plaintiffs  heard  of  the  ship  being  de* 
tained;  but  they  did  not  then  abandon,  and  their  right  of 
doing  so,  arising  from  the  embargo  merdy^  was  gone :  "  as  to 
the  second  point,  his  lordship  thus  expressed  himself:  *'  it  is 
said,  however,  that  a  new  state  of  things  arose  at  the  expi* 
ration  of  the  season  for  sowing  flax  seed  in  Ireland.  Sup-  ^budonmeiMf 
posing  a  right  of  abandonment  thus  to  have  revived^  I  am  revive? 
afraid  it  has  not  been  exercised  with  sufficient  promptitude. 
The  sowing  season  ended  on  the  10th  of  May,  the  abandon- 
ment  was  not  made  till  the  11th  of  June,  and,  according  to 
several  decided  cases,  that  was  out  of  time."  (n) 

Even  supposing  this  case  to  be  a  binding  authority,  it  Remerkioa 
amounts  to  very  little.  Lord  EUenborough  only  speaks 
doubtfully  as  to  the  assumed  revival  of  the  right  of  abandon* 
ment,  and  decides  the  case  on  another  ground.  At  all 
events,  it  would  be  unsafe  to  fpund  upon  a  single  Nisi  Prius 
decision  any  general  rule,  in  the  face  of  two  more  recent 
decisions  in  banc,  on  which  the  very  point  was  fully  pre« 
aented  to  the  mind  of  the  same  judge,  and  by  him  decided 
in  a  different  way. 

§  405.  j^,  hotoeverf  the  information  itself  is  uncertain^  orthe      #  1169 

nature  of  the  casualty  suchj  that  the  assured  cannot  be  expe(^  to  iftheinfoiM- 

*make  up  his  mind  as  to  the  expediency  of  abandonment^  without  unoeruin.'or 

an  opportunity  of  first  ascertaining  the  nature  and  extent  of  the  ^  ^^l^^i^ 

damage^  reasonable  time  ought  to  be  aUoioed  him  for  that  put'  ^^^^^^^ 

pose :  and  a  notice  of  abandonment  will  not  be  held  too  late  •bouki  be  al- 
lowed for  aaoer 

tainiiw  tbe  iia> 
tare  end  exleat 
of  the  damage. 
(•)  KcOy  V.  Waltoa,  3  Camp.  105. 

87* 
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Time  witlitn 
which  QOtice  of 
abQDd<Miraent 
most  be  givea. 

Where  a  per- 
ishable cargo 
oomesinto  port 
•ea-damaged  to 
an  extent  that 
cannot  beat 
once  ascertain- 
ed,  assured  may 
wait  for  the  re- 
sult of  a  final 
survey. 
Geroon  v. 
Eoyai  £xch. 
Ass.  Comp., 
6  Taunt  ^l. ; 
2Marsh.Bep. 
86. 
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Jndgmentof 
Ch.7.  Gibbs. 


whichis  not  delayed  longer  than  may  be  necessary  fop  enabling 
such  an  investigation  to  be  made.^ 

Thus,  where  some  lime  was  necessarily  spent,  after. the 
ship's  arrival,  in  ascertaining  the  state  of  a  damaged  cargo, 
the  notice  of  abandonment  was  not  held  to  be  too  late  because 
postponed  till  after  such  survey  was  completed.  The  facts 
were  these :  —  The  plaintiff  had  insured  sugar  {not  warranted 
free  of  average)  from  Liverpool  to  Calais.  The  ship  sailed 
on  the  1st  of  December,  but  was  compelled,  from  stress  of 
weather,  to  put  back  to  Liverpool  on  the  20lh.  On  that  day 
the  agents  in  Liverpool  wrote  to  the  assured  in  London, 
simply  stating  that  the  ship  had  put  back  in  distress,  and 
that  the  cargo  was  to  be  examined  the  next  day.  On  the 
21st  December  the  first  survey  took  place.  On  the  24th  the 
agents  wrote  a  second  letter,  stating  that  the  damage  was  not 
so  great  as  had  been  supposed,  and  that  they  intended  sending 
the  cargo  on.  On  the  29th  December  they  wrote  again,  to 
say  that  a  great  many  boxes  were  damaged,  but  that  the^ 
meant  to  send  the  rest  on :  lastly,  on  the  7th  of  January,  they 
wrote  to  communicate  the  result  of  the  final  survey,  by  which 
it  appeared  that  the  goods  were  all  more  or  less  damaged, 
and  that  it  would  be  advisable  to  sell  them  where  they  lay 
on  accotmt  of  the  underwriters.  The  plaintif&  in  London 
received  this  letter  on  the  9th  of  January,  and  immediately 
handed  it  over,  with  a  notice  of  abandonment,  to  the  under- 
writer3,  who  desired  the  plaintiffs  to  act  as  though  they  were 
not  insured. 

At  the  trial.  Chief  J.  Oibbs  told  the  jivy  that  they  were  to 
consider  whether  the  time  which  the  plaintifls  had  taken  in 
making  their  abandonment  was  longer  Hum  was  sufficient  for 
ascertaining  and  judging  of  the  state  of  the  cargo.  The  jury 
found  it  was  not,  and  the  plaintiff  had  a  verdict ;  which,  *on 
application  for  a  new  trial,  the  Court  of  Conunon  Pleas  re- 
fused to  disturb,  (o) 

Chief  J.  Gibbs  said,  <<  it  is  perfectly  true  that  the  assured 
are  bound  to  make  their  election  in  the  first  instance^  whethtt 
they  will  consider  the  loss  as  a  partial  loss,  and  keep  the 

s 

(o)  Gemon  v.  Royal  Ezch.  Comp.  2  Marshall's  Bep.  88.    S.  C.  6  Taunt.  381. 


1  BeynoUs  V.  Ocean  Ins.  Co.  22  Pick.  19L 
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goods,  or  a  total  loss,  and  give  them  up  to  the  underwriters.  Time  within 
That  is  the  law  in  all  cases  where  the  assured  have  an  option  ab»ndonmrat 
whether  to  abandon  or  not.     But  it  is  equally  true  that  by  '""^'  ^  ^'''''^ 
the  first  instance  is  iriAint  the  earliest  opportunity  after  they  by  eUcfiog^ 
haice  examined  into  the  state  of  the  cargo  ;  and  they  must  have  ^f^J^^^J^ 
an  opportunity  of  doing  tfuU^  because  it  is  only  by  the  result  of  sea-damaged 
thai  examination  that  their  decision  can  be  ultimately  deter* 
mined."  (p) 

But,  although  the  notice  may  be  thus  postponed  for  the  The  a^r^ 
sake  of  investigating  the  real  state  of  the  damaged  property^  and  delay  gii- 
tfae  privilege  extends  no  further ;  and  the  assured  cannot  lie  ab^ndomYieDt, 


by  and  delay  giving  notice  of  abandonment  in  order  to  ascertain  c°  SSn'  with 
with  reference  to  the  state  of  the  markets,  or  any  other  con-  ^^!^^(^^^ 
siderationsy  whether  it  will  be  most  for  his  advantage  to  abandon  marketa  or  any 

,    ^  I  other  consider- 

Or  not.  (7)  *  ation,  whether 

"  Let  it  not  be  supposed,"  says  Qibbs,  C.  J.  (in  the  case,  foThis^vIlSf 
just  cited,  of  Gernon  v.  Royal  Exchange  Company,)  "  that  ^Jg^wno^ 
I  accede  to  the  proposition  that  the  assured  may  use  this 
latitude  as  an  opportunity  to  judge  of  the  state  of  the  markets, 
and,  as  the  markets  rise  or  fall,  to  elect  whether  he  will  aban- 
don or  not.  He  has  no  right  to  govern  his  conduct  by  any 
soch  rule:  the  only  examination  he  may  make  is  into  the 
actual  state  of  the  cargo,  to  ascertain  what  is  the  degree  of 
damage,  without  reference  to  the  state  of  the  market."  (r) 

Thus,  where  the  assured  on  goods,  upon  hearing  that  they  ^JJj^^JJb 
had  been  sold  under  a  vice-admiralty  decree  abroad,  for  the  aOer  having 

^,  4,        -      ,  ...  .  1.   .   1  ukenlopro- 

*beoent  of  whom  it  might  concern,  immediately  sent  out  eeeds  of  sale: 
powers  of  attorney  to  remit  the  proceeds  home;  but,/ottr  Autr^ ''.**' 
months  afterwards,  finding  the  sales  less  productive  than  he  ^^^M^^h^ 
expected,  gave  notice  of  abandomnent :  this  notice  was  held      #  \\Tl 
loo  late.  (5) 

80  where,  in  a  similar  case,  the  proceeds  of  goods,  sold  Notice  given 
abroad  under  a  vice-admiralty  decree,  were  received  by  a  per-  vency  of  a 
son  to  whom,  ybr  three  years,  the  assured  continued  to  look  |^rJ[r«eyMf«' 

afler  loss,  aa- 

{p)  2  MarahaU'a  Rep.  91,  92.  United  States,     t  Livennore  ».  New-  edTo^l  IjSlvm^t 

{q)  Per  Dallaa,  C.  J.  in  Hudson  «.  bni^'poit  Marine  Ina.  Comp.  1  Mass.  Rep.  held  too  late. 

Harrison,  3  Brod.  Sl  Bingh.  106.  281.  Mitchell «. 

(r)  Gernon  v.  Royal  Exch.  Comp.  6        (#)  Allwood  v,  HenckeU,  Park,  400,  ^i  ^  T.  Rep. 

Tkunt.  387.    The  rule  is  the  same  in  the  8th  ed. 


>  See  Tensdale  v.  Cbarieston  Ins.  Co.  3  Bravaid,  19Qi 
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Tjme  within      for  payment,  without  giving  any  notice  of  abandonment,  and 
abandomneDt     then  Only  gave  such  notice  when  they  ascertained  that  the 
murt  be  given,   p^^^y  ^^  whom  they  had  so  given  credit  'had  become  insol- 
vent :  this  notice  was  held  too  late,  {if, 
JjJ^2™^g^^«       So,  where  a  ship,  laden  with  wheat,  was  partially  sank,  and 
the  submeision  the  assured,  instead  of  abandoning,  immediately  on  receiving 
get  up  sea-dam-  this  intelligence,  first  employed  themselves  for  nearly  a  matUk 
■ndthengiving  ^^®'  ^^^  '^^^  ^^  g^^^ng  out  the  wheat  on  their  own  account, 
do^m!  wben  ®°^  ^'*®"»  whcn  nearly  the  whole  of  it  was  got  out,  on  finding 
rouoduot  prof,   u  more  damaged  than  they  expected^  gave  notice  of  abandon- 
on:  held  too      ment :  Lord  EUenborough  and  the  whole  court  held  the  no- 
^l^enon  v.       ^i<^  ^^^  l^te.  (tt)     "  Must  uot  the  assured,"  says  his  lordship, 
Am'c^p^      "  abandon  in  due  time,  while,  for  all  that  appears,  the  loss 
7  £ast,  38.        continues  total  in  that  sense  "  (t.  e.  constructively  total) ;  "  as, 
if,  in  this  case,  the  assured  had  abandoned  while  the  thing 
insured  remained  under  water.    Now,  here  it  was  three  weeks 
or  nearly  a  month  before  the  abandonment,  and  during  all  the 
intermediate  time  the  assured  took  to  the  ship  and  cargo,  and 
worked  at  it  on  their  own  account."  (t;) 
Notice  not^T-       Upon  the  same  principle,  where  the  voyage  is  delayed  or 
after  noUiica-     broken  up,  but  the  property  saved,  the  owner  must  give 
btociude  of       noticc  of  abandonment  in  the  first  instance,  and  cannot  first 
dertinaion^     Wait  to  scc  whether  he  can  prosecute  the  adventure,  and  then 
held  too  iate.     elect  to  abandon  when  he  finds  that  he  cannot.    Hence,  where 
Biakea,  9  £aai,  a  ship,  in  which  oil  had  been  insured  ^^  from  New  York  to 
1 1 79  ♦      •Havre,"  was  carried  into  a  British  port  and  kept  there  till 
Havre  was  declared  by  the  British  government  in  a  state  of 
blockade,  a  notice  of  abandonment  was  held  too  late  which 

« 

was  not  given  till  five  weeks  after  the  notification  of  the 
blockade,  ''  the  latest  event,"  Lord  EUenborough  said,  "  to 
which  the  loss  that  gave  the  right  to  abandon  was  capable  of 
being  referred."  (to) 

(t)  Mitchell  0.  Edie,  1  T.  Rep.  e06.  (v)   Anderaon  «.  Royal   Ezch.  Am. 

(«)   Andenon  v.  Royal   Exch.  Am.    Comp.  7  East,  39. 
Oomp.  7  East,  38.  (v)  Baiker  v.  Blakea,  9  Eut,  283w 
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Sect.  IV.   An  Abandonment  once  accepted  is  irrevocable^  and 

herein  of  Acceptance. 

§  406.  The  law  of  England  agrees  with  that  of  Prance  and  ^^0"^°^*;;^ 

ihe  United  States  in  holding  that,  if  a  notice  of  abandonment  cepied  is  int- 

VOCBDlC    And 

is  once  accepted  by  the  underwriters,  it  is  irrevocable,  unless  herein  of  ao- 

made  under  a  mistake  of  fact.^  ceptance. 

The  underwriters,  by  their  acceptance  of  the  offer  to  donmentooce" 

abandon,  deprive  themselves  of  all  pbwer  to  object  to  the  revoSwe^unl 

finrounds  on  which  the  abandonment  is  made,  and  cannot  less  made  under 

"                                                                                              '  mistake  ox  fact. 

afterwards  refuse  to  pay  the  whole  sum  insured,  even  though 
the  thing  insured  should  be  restored,  uninjured,  before  action 
brought. 

Thus,  in  the  case  of  Smith  v.  Robertson,  as  it  appeared  Whatconsti- 

that  the  underwriters  had  accepted  a  notice  of  abandonment,  wice."^  **^^ 
the  subsequent  restoration  of  the  ship,  before  action  brought, 
was  held  not  to  defeat  the  right  of  the  assured  to  recover  for 
a  total  loss  in  respect  of  such  notice.     The  facta  were  these : 

The  broker  gave  notice  of  abandonn.«tit  to  the  underwrhers  S?"p!trte8^^ 

(accompanied  by  the  master's  protest)  on  the  19th  of  October,  l^^^!^^i^^ 

the  day  after  receivinc:  inte]lis:ence  of  the  ship's  capture :  the  with  notifica- 

1           •                    ,       °.  ,          ^          .    .             ,                ,      ,       ,  tion  that  under- 

underwriters,  on  the  24th,  returned  the  protest  to  the  broker,  writers  are  sat^ 

with  a  notification  "  thai  they  were  saiisfied.^^    On  the  same  cepunoe.*^  **^ 

evening  advice  was  received  of  the   ship's  recapture,  and  f/^'jJDow't 

shortly  afterwards  she  was  brought  into  port,  where  she  dis-  Pa^-  Casoa, 

^charged  her  cargo,  and  earned  freight.     Lord  Eldon  held,  ^  XVJ2 
that  the  underwriters  were  bound  by  their  acceptance,  and 
"  could  not  be  allowed  to  say  that  the  loss  was  not  total,  after 
they  had  admitted  that  it  was,  and  acquiesced  in  the  abandon- 
ment as  for  a  total  loss."  (x) 

As,  therefore,  an  acceptance  by  the  underwriters  has  these  So  » >ny  ver- 

'                     »                  r                J  bal  or  written 

assent,  from 

(«)  Smith  V.  Robertson,  2  Dew's  Part,    untaire  il  s'cst  fait  nn  pacte  entre  lea  j'jjlio '"thS^* 

Cases,  474.    See  also  Hudson  v.  Harri-    parties  qu    a  tout  termini."     Boulay-  abandonment 

son,  3  Brad,  dc  Bhngb.  153.    The  eflect    Paty,  Oours  de  Droit  Conun.  tit.  xi  sect,  may  be  in- 

of  an  acceptance  is  well  expressed  by    7,  vol.  iv.  p.  380.  feried. 
Bouky-Paty :  '*  Far  leur  acceptation  vol- 


'  The  acceptance  must  be  made  by  persons  authorized.    Beatty  v.  Mar.  Ins.  Co. 
2  John.  109. 
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An  abuidoo- 
ment  ODoe  ao- 
oepted  18  irre- 
vocable, and 
herein  of  ao> 
oeptance. 


Acojitieaceuoe 
inltie  abandon- 
ment most  dis- 
lincUjr  appear. 


Mererilenoe 
does  not 
amount  to  ao- 
oeptaooe. 


Aooeptanoe 
may  be  infeired 
from  acts,  with- 
out word  or 
writing. 
Hndaonv. 


3Biod. 
Bittgh.97. 
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important  effects,  it  is  desirable  to  ascertain  what  acts  on 
their  part  will  constitute  an  acceptance.  In  England  there  is 
no  established  form  in  which  it  must  be  conveyed  :  any  ver* 
bal  or  written  assent,  from  which  t^  may  be  distmcUp  inferred 
thai  the  underwrUers  intended  to  adopt  the  abandonment^  is  a 
sufficient  acceptance. 

But  that  which  is  written  or  said  must  distinctly  show  their 
acquiescence  in  the  abandonment:  thus,  where,  on  being 
informed  of  the  loss,  they  merely  requested  that  the  assured 
would  do  the  best  they  could  with  the  damaged  property, 
this  was  held  not  to  amount  to  an  acceptance,  {y) 

The  mere  silence  of  the  underwriters,  on  receiving  notice 
of  abandonment,  does  not  in  itself  Biaouni  to  an  acceptance; 
for,  as  Mr.  J.  Story  remarks, ''  they  are  not  bound  to  signify 
their  acceptance :  if  they  say  and  do  nothing,  the  proper  con- 
elusion  is,  that  they  do  not  mean  to  accept."  (z) 

It  is  not,  however,  necessary  that  the  underwriter  should 
express  his  assent  to  the  abandonment,  either  in  word  or 
writing :  his  acceptance  may  be  inferred  from  his  adSf  when 
those  acts  are  such  as  naturally  to  lead  the  assured  to  infer  that 
the  abandonment  is  acquiesced  in,  and  to  act  accordingly.^ 
This  is  shown  by  the  following  case :  -—  The  assured,  who 
was  interested  in  a  cargo  of  wines,  upon  receiving  advice 
that  the  ship  which  carried  them  was  stranded  and  partially 
sunk  with  the  wines  on  board,  sent  immediate  notice  of 
abandonment  to  the  underwriters,  who  thereupon  directed 
*the  assured  to  do  the  best  for  all  parties,  and  then  took  no 
further  step  iilt  two  months  afterwards,  when,  just  as  the 
wines  were  about  being  sold  by  public  auction,  they  inter- 
fered to  stop  the  sale.  The  court  held,  that  as  by  lying  by,  and 
taking  no  step  for  so  long  a  period,  they  had  induced  the  as- 

(|r)  Thelluaon  v.  Fletcher,  1  Eap.  N.    chants'  Ins.  Cofnp.  3  Maaon^  Rep.  27, 
P.  72.  cited  2  PhilUpa  on  Ins.  40L 


(«)  Per  Storjr,  J.  in  fPeele  «.  Mer- 


*  See  Oriswold  v.  N.  York  Ins.  Co.  1  John.  295 ;  S.  C.  3  John.  321 ;  Maryland  9l 
Phoenix  Ins.  Co.  v.  Bathurst,  5  Gill  &  John.  235.  **  It  is  very  clear,"  said  Mr.  Jus- 
tice Putnam,  in  Badger  v.  Ocean  Ins.  Co.  23  Pick.  355,  '*  that  if  the  conduct  of  the 
party  implies  an  acceptance  of  the  abandonment,  such  acceptance  is  to  be  legally  pie- 
sumed,  notwitlwtanding  the  declared  intent  of  the  party  to  the  contrary ;  the  actual 
intent  in  such  case  being  immateriat"  See  Peele  v.  Merchants  Ins.  Co.  3  Masoo, 
81,  per  Story,  J. ;  Reynolds  9.  Ooean  Ins.  Co.  22  Pick.  191. 
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flcnred  to  believe  that  the  abandonment  was  acquiesced  in,  they  An  abandon* 
most  be  considered  to  have  accepted  it,  and  could  not,  there-  oepted  is  irre-' 
fore,  defend  themselves  against  a  claim  for  a  total  loss,  (a)      herek!of«> 

So,  wherever  the  underwriters,  after  receiving  notice  of  <»pt">ce- 
abandonment,  do  any  act  in  consequence  thereof,  which  ^  "anAsrwitoit 
could  be  justified  only  under  a  right  derived  from  it,  such  aAer  notice  of 
act  has  been  held  in  the  United  States  to  be  itself  decisive  which  could 
evidence  of  an  acceptance.  unJera^^ht 

Thus,  it  has  bfeen  held  in  the  United  States  that  selling,  or  Srjj^^v* 
taking  and  keeping  possession  of  a  stranded  ship  after  she  is  proof  of  an  ao- 
got  oif,  though  with  the  ulterior  purpose  of  repairing  her  for 
the  assured,  and  even  with  an  express  protest  against  accept- 
ance, yet,  if  done  after  abandonment,  amounts  to  an  accept- 
ance thereof,  (b)  ^ 

There  is  no  fixed  rule  in  England,  as  to  the  time  within  As  to  the  time 

within  whioh 

which  an  acceptance  should  be  made.  acceptance 

Lord  Eldon,  in  Smith  v.  Robertson,  seemed  to  consider  Jed.       "^' 

(•)  Hudson  V.  Harrison,  3  Brod.  dc    chants' Ins.  Comp.  8  Mason's  Hep.  27; 
Btngh.  97.    6  Moore,  288.  and  see  cases  cited  in  2  PJiillips  on  Ins. 

(6)  Per  J.  Story  in  t  Peele  v.  Mei^    402, 403. 


*  But  see  Peele  «.  Soffolk  Ins.  Co.  7  Pick.  354,  whioh  was  a  case  on  another 
policf  upon  the  same  veauel  and  voyage  with  Peele  v.  Merchants  Ins.  Co.,  and  from 
which  it  seems  that  the  insurers  upon  a  ship,  which  is  stranded  and  greatly  damaged, 
■nfi  upon  an  abandonment  of  her  by  the  assured,  who  refuses  to  repair  her,  take 
possession  of  her  and  repair  her,  and  if  the  repain  are  made  for  less  than  half  her 
value,  may  restore  her  to  the  assured.  But,  unless  the  repairs  are  made  within  a,rea- 
•oaable  time,  the  insurers  forfeit  their  right  to  return  her,  end  must  be  considered  as 
kaving  accepted  the  abandonment.  See  Wood  e.  Iiiacohi  and  Kennebec  Inn  Co. 
i  Mass.  470.  And  the  same  point  has  subsequently  been  so  decided,  where  the 
issarers  refused  to  accept  the  abandonment,  but  took  possession  of  the  vessel  for  the 
•vowed  purpose  of  repairing  and  restoring  her.  Reynolds  v.  Ocean  Ins.  Co.  22  Pick. 
191 ;  Commonwealth  Ins.  Co.  v.  Chase,  20  Pick.  142.  In  Reynolds  v.  Ocean  Ins. 
Co.  22  Pick.  191,  it  was  decided  that,  if  the  iosuren,  after  taking  posMSsion  of  the 
fasured  vessel,  being  stranded,  for  the  avowed  purpose  of  getting  her  ofl;  repairing 
and  restoring  her  to  the  assured,  do  not,  in  good  faith,  proceed  to  make  a  full  and 
oomplete  repair  and  re^uipment  of  the  vessel,  or  if,  st  the  time  of  the  offer  by  them 
to  restore  the  vessel  as  fully  repaired  and  equipped,  the  assured  poinu  out  deficiencies 
which  actually  exist,  and  the  insnrers  refuse,  or  unreasonably  neglect  to  supply  such 
deficiencies,  then  the  assured  are  not  bound  by  the  tender,  and  the  insurers  will  ba 
deemed  to  have  accepted  the  abandonment.  So,  if  the  vessel  is  not  got  off,  repaired 
and  offered  to  be  restored  within  a  reasonable  time,  aAer  the  insurers  take  possession 
of  her  for  that  purpose,  they  will  be  deemed  to  have  accepted  the  abandonment. 
Hie  insurers,  in  such  case,  are  bound  to  use  due  diligence  and  despatch,  as  well  in 
iCBBOving,  as  in  repairing  the  vessel ;  and  want  of  such  diligence  and  despatch  in 
temoving  her,  operates  as  a  constructive  acceptance  of  the  abandonment,  although 
the  repaira  are  afterwards  made  with  reasonable  despatch.  Reynolds  v.  Ocean  Ins. 
Oo.  1  MetcaU;  160. 
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Aa  abandon- 
ment  once  ac- 
cepted is  irre- 
vocable, and 
herein  of  ac- 
ceptance. 


BeAisal  to  ac- 
cept should  be 
communicated 
in  reasonable 
time. 

1175* 


that  as  the  assured  was  bound  to  make  his  election  at  once 
to  abandon,  there  was  "  a  corresponding  obligation  "  on  tbe 
part  of  the  underwriter  ''  to  accede  to  the  abandonment, 
de  preserUi  (c)  /  "  "  evidently  showing,"  says  Mr.  J.  Park, 
^<  that  he  thought  the  underwriter  should  say,  at  the  earliest 
opportunity,  whether  he  will  accept  the  abandonment  or 
not."  (d) 

The  rule,  in  fact,  seems  to  be,  that  the  underwriter,  if  he 
means  not  to  accept  the  abandonment,  should  make  known 
^his  intentions  as  soon  as  he  has  had  reasonable  time  and  op- 
*portunity  for  informing  himself  of  the  state  of  tbe  damaged 
property,  and  before  the  assured,  in  consequence  of  his 
silence,  can  fairly  have  been  led  to  conclude  that  be  acqui- 
esces in  the  abandonment,  (e) 


Sect.  V.  Revocation  or  Waiver  of  Notice  of  Abandonmeni 

by  the  Acts  of  the  Assured^  Sfc. 


Bevocation  or 
waiver  of  notice 
of  abandonment 
1^  the  acts  of 
the  assured,  dec. 

What  is  a  wai- 
ver of  the  aban- 
donment? 


No  act  done  by 
the  master,  as 
agent,  on  aban- 
donment, for 
the  benefit  of 
those  con- 
cerned, can 
amount  to  a 
waiver. 


§  407.  It  appears,  therefore,  that  a  notice  of  abandonment, 
if  it  have  been  once  accepted,  is  irrevocable,  except,  indeed, 
by  the  mutual  consent  of  the  parties,  and  cannot  be  defeated 
by  any  subsequent  acts  whatever ;  ^  if,  on  the  other  hand,  it 
have  not  been  accepted,  it  is  defeasible  either,  as  we  have 
already  seen,  by  the  subsequent  restoration  of  the  property, 
or  by  acts  on  the  part  of  the  assured  clearly  showing  that  be 
himself,  since  giving  the  notice  of  abandonment,  has  waived 
his  right  to  insist  on  it,  by  treating  the  loss  as  partial,  and  not 
total.2 

It  must,  however,  be  carefully  borne  in  mind,  that  no  acts 
done  by  the  master^  while  acting  as  agent  of  both  parties,  and 
for  the  benefit  of  all  concerned,  in  attempting  to  recover  or 
repair  the  damaged  property,  after  notice  of  abandonment 


(c)  In  Smith  v.  Robertson,  2  Dow,  479.       (6)   Hndson  «.  Harrison,  3  Bkod.  & 

(d)  Per  Paric,  J.  in  Hudson  v.  Harrison,    Bingh.  97.    6  Moore,  288. 
3  Brod.  dc  Bingh.  108. 


1  King  0.  Middletown  Ins.  Co.  1  Conn.  202. 

•  See  Curcier  v.  Philadelphia  Ins.  Co.  5  Serg.  dc  R.  113;   Cdambiaa  Ins.  Co.  «. 
Ashby,  4  Peters,  139. 
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has  been  iriven.  can  operate  as  a  waiver  by  the  assured  of  his  Revocatioa  or 

right  to  follow  up  such  notice.^  of  abaadoa- 

If,  however,  after  notice  of  abandonment  given,  the  master  ^u  ofthe^ 
appears  to  have  been  acting,  not  as  the  agent  of  both  parties,  **"'^»  ^^' 
and  for  the  benefit  of  all  concerned,  but  under  the  directions,  {he**mr8ieract« 
or  for  the  benefit,  of  the  assured  exclusively  —  or  if  the  acts  ^y  ^be  direc- 

^  »  ^  tioQs,  or  exciu> 

and  interference  of  the  assured  with  the  use  and  management  siveiy  for  the 
of  the  subject  insured  be  such  as  manifestly  to  show  thiit  he  awuredj^thisls 
intended  to  act  for  bis  own  interest  as  owner,  and  not  for  the  ^  ''^^^^' 
benefit  of  the  underwriters,  then  undoubtedly  such  acts  and 
interference  would  operate  as  a  waiver  of  his  notice  of  aban- 
donment. (/)  *  ♦  1176 

*No  dealings,  however,  of  the  master^  or  of  the  assured  Bat  nodeaiinga 
with  the  abandoned  property  will  have  this  efiect,  unless  they  or  of  Uie  m-^' 
unequivocally  and  unmistakably  amount  to  acts  of  ownership.  taU^gTwiii^^ 
Thus,  where,  on  receiving  intelligence  that  their  ship  and  ^^T *yJ/^**^V 
cargo  had  been  carried  by  a  mutinous  crew  into  Barbadoes,  equivooaUy 
and  that  the  government  agent  there  had  sold  the  cargo,  but  of  ownenhip. 
not  the  ship,  the  assured  in  this  country  immediately  gave  ^J^^J^ 
notice  of  abandonment,  and  then  wrote  to  the  agent  at  Bar-  »bip  abroad  u 

,  no  waiver  of  a 

badoes,  directing  him  to  sell  the  ship  also,  and  remit  the  pro-  previous  notice 
ceeds  of  the  sale  both  of  ship  and  cargo  to  England,  <^  as  donmem^tf  the 
oOerwisej  they  (the  assured)  could  not  settle  with  the  under-  l^^'^ 
wriiers.^^    This  was  held  by  Lord  Eldon  and  the  House  of  Brown  v. 
Lords  not  to  be  a  waiver  of  the  previous  notice  of  abandon-  p™c.  349.  ^ ' 

'Oi'^Xit.  (jg)  ^  Nor  sal^  by  his 

So,  where  a  ship  was  brought  into  her  home  port  in  such  a  abandoned  ship 
disabled  state,  that  she  was  a  mere  congeries  of  planks,  and  Xo^I'^^^  ^^ 
being,  on  survey,  found  irrepajrable,  except  at  a  cost  which  Alien ».  ^^^^ 


>ugru 


&  LL  190. 


(/)  So  decided  in  the  United  Statcsin       {g)  Blown  «.  Smith,  1  Dow's  Pul. 
t  Cdambian  Ins.  Comp.  v.   Ashby,  4    Cpes,  349. 
Peteis  (S.  C.)  Bep.  139.    See  2  Piiillipe, 
409, 410. 


1  ClaricsQD  «.  Phoenix  Ins.  Co.  9  John.  1.  The  redelivery  of  a  captured  vesseli  on 
bail,  to  an  agent  appointed  by  the  niMler,  is  not  a  waiver  of  at  abandonment.  Lov- 
ering  9.  Mercantile  Mar.  Ins.  Co.  12  ^idk,  348. 

>  See  Martin  e.  Salem  Ins.  Ck>.  2  Mass.  420;  Smith  9.  Tooto,  14  Mass.  112 ;  di- 
ver V.  Newburyport  Ins.  Co.  3  Mass.  37 ;  Chesapeake  Ins.  Co.  «.  Stark,  6  Cranch, 
272 ;  Columbian  Ins.  Co.  e.  Ashby,  4  Peters,  139. 

>  See  CaUett  v.  Pacific  Ins.  Co.  1  Wendell,  561;  a  g.  1  Paine,  C.  C.  »5;  a  C. 
4  Wendell,  75. 
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Bayocttioii  or  would  have  exceeded  her  repaired  value,  was  scAd  by  the 
ofabttodon-  assured,  after  notice  of  abandonment,  without  the  concurrence 
^ofth«*  of  ^^^  underwriters :  this  seems  to  have  been  admitted  not  to 
"'°^>^'      be  a  waiver  of  the  abandonment.  (A) 

Cuwoothe         So,  in  the  United  States,  where  the  assured,  after  the  im« 

the  United        derwriters  had  refused  to  accept  a  notice  of  abandonment 

made  on  good  grounds,  sold  the  ship  under  circumstances 

that  justified  the  sale,  not  for  his  own  ben^t,  but  for  that  of 

all  concerned,  this  was  held  not  to  amount  to  a  waiver  of  his 

notice,  (t)     Where,  on  the  contrary,  he  sold  her  for  his  own 

benefit,  this  was  considered  as  a  clear  case  of  waiver  (j)  :  so, 

where  he  bought  her  in  at  the  sale,  and  then  despatched  her 

Baiwinofthip   on  another  voyage.  (A;)    In  one  American  case,  Mr.  J.  Story 

^S^ngun^  Isid  it  down,  that  if  the  assured,  after  notice  of  abandon- 

wLveir^  "  '   *lnent,  were  to  proceed  to  repair  the  ship  wiOunU  consulting 

aaddeveMsthe  (^6  undenvriters.  that  would  be  a  waiver  of  the  notice  ;  for 

jwbt  to  raoovQf  ' 

fts  for  a  total      the  reasonable  inference  would  be,  that  the  assured,  in  such 

Beaaoav,         casc,  was  repairing  her  for  his  own  benefit.  (/)     And  on  the 

M^!°'^'        same  ground,  where  the  master  at  Pemambuoo,  instead  of 

1177*      selling  the  ship,  as  he  might  justifiably  have  done  under  the 

circumstances,  repaired  her  on  bottomry,  and  sent  her  on  to 

Liverpool,  where  she  arrived  earning  fireight,  before  action 

brought,  this  Was  held  in  our  Court  of  Exchequer  Chamber 

to  have  been  a  waiver  of  notice  of  abandonment,  given  in 

this  country  op  hearing  of  the  casualty,  so  far  at  least,  as  to 

devest  the  assured  from  his  right  to  recover  thereupon  for  a 

total  loss,  (m)     The  same  point  was  decided  in  the  Supreme 

Court  of  Error  in  New  York,  where  a  master  repaired  at 

the  Isle  of  France  a  ship  which  had  been  abandoned  by  the 

assured  at  New  York  on  first  hearing  of  the  casualty,  (n) 

Theonderwri-       It  has  been  asserted  by  Valin,  that,  if  the  ship,  afte^ 

repairing  the      abandonment,  be  repaired  and  restored  to  her  former  state 

ahip^  compel  the 

asKued,  who 

has  ahandooed, 

lotaketoher         (A)  AUen  v.  Sagrae,  Dans. &  L).  190,  cited 2  PhOUpa, 409.    ^  But  tee  Kiag  •. 

H^*"^                 note  (a).  Ifiddletown  Ins.  Co.  1  Conn.  184.  ^ 

(•*)  tWaldea  9.  Phoenix  Ins.  Comp.  (I)  See  t  Peele  «.  Meichants*   Ins. 

5  John.  ftep.  610.    ^See  Ijivingston  v.  Comp.  3  Mason's  Bepu  27,  cited  2  Phil- 

Hastie,  3  John.  Cas.  293.    Lawrence  v.  lips  on  Ins.  410. 

Van  Horn,  1  Caines,  285.  ^  (m)   Benson  v.  Chapman,'^   error, 

(j)  t  Abbott  V.  Sebor,  3  John.  Cas.  45.  MSS. 

See  also  2  Phillips  on  Ins.  409.  {n)  t  Dickey  «.  Aaierican  Ins.  Comp. 

(k)  t  Ogden  9.  Fireman  Ins.  Comp.  10  3  Wend.  636,  cited  2  Philiips  on  Ins.  407. 

John.  177;  and  S.  C.  in  error,  12 ibid.  29^  8.  C.  4  Cowen,  222. 
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b?  the  labor  of  the  underwriters,  they  will  have  a  right  to  Revceaikm  or 
compel  the  assured  to  take  his  ship  again,  notwithstanding  of  abandon- 
the  abaodontnenty  provided  they  have  not  voluntarily  settled  ^to^of  ihe^ 
as  for  a  total  loss,  and  have  acted,  in  repairing  the  ship,  under  °***'^'^- 
protest  against  the  validity  of  the  abandonment,  (o)^    Enteri- 
gon  denies  this  position  (p),  and  apparently  on  good  grounds ; 
as  to  admit  such  right  would  be  to  introduoe  a  new  element 
of  uncertainty  and  confusion  into  the  law  of  abandonment 

A  similar  question  has  been  raised  in  the  United  States,  Nor  can  an 
as  the  effect  of  an  offer  by  the  underwriters,  on  receiving  derwriten  to"^ 
notice  of  abandoament,  themselves  to  bear  all  the  expenses  [^uoreooler 
of  repairing  the  ship ;  and  the  result  of  the  authorities  seems  ^^'  *  ^°^ 
to  be,  (though  there  has  been  considerable  fluctuation  in 
*the  decisions,)  that,  although  such  an  offer  is  a  proper  in-      *  1178 
gredient  in  considering  whether  the  assured  has,  in  the  fir^ 
instance,  a  right  to  abandon,  yet  it  will  not,  after  abandon- 
ment, devest  his  right  to  recover  as  for  a  total  loss,  (q)  ^ 


Sect.  VI.  Effect  of  Abandonment  as  vesting  in  the  Under" 
writers  the  Ownership  of  the  Salvage  —  Distribution  of  the 
Proceeds  of  the  Salvage  among  the  different  Sets  of  Under' 
writers. 

§  408.  The  effect  of  a  vaUd  abandonment  (that  is,  in  Eng-  Efleof  of  abo- 
lish law,  of  an  abandonment  justifiably  made  at  the  time,  and  ^^?|;i"the 
not  defeated  by  subsequent  events)  is  to  transfer  the  whole  «iwJe'wriieis 

"^  ^  .  uM  ownerabip 

interest  in  all  that  remains  of  the  thing  insured,  as  far  as  it  is  of  the  aaivage. 
covered  by  the  policy,  together  with  all  the  rights  and  AyaUdabanT 
liabilities  arising  out  of  its  ownership,  from  the  assured  to  the  f^'to  tbe  un- 

derwritenall 
(o)  Valin,  Comm.  Uv.  3,  Ut.  vi.  des       (q)  See  the  caaes  collected  and  com-  {Sj^J-"*!!^  ^ 
Amanncm,  art.  60.  vol.  ii.  p.  419,  ed.    mented  oo  in  Phillips  on  Insurance  (vol.  sorod,  and  all 
Beeane,  1838.  ii.  pp.  287-293,)  and  eapeciall/  the  judg-  nffhts  and  liar 

if)  Emerigon,  chap.  xviL  aect.  6»  vol.    ment  of  Ifr.  J.  Story  in  t  Peele  v.  Mer-  biUtiea  arising 
iL  p.  231,  ed.  1827.  chanu»  Ins.  Comp.  iUd.  291, 292.  Sidp.     *'^' 


1  So  held  in  Massachusetts,  where  the  costs  of  the  repairs  amounted  to  less  than 
half  the  value  of  the  vesftel.  Reynolds  «.  Ocean  Ins.  Co.  22  Pick.  191 ;  Peele  «. 
Sofiblk  Ins.  Co.  7  Pkk.  254 ;  Commonwealth  Ini.  Co.  «.  Chase  20  ^ck.  142,  cited 
anUf  1174,  note. 

*  See  ante,  1114,  in  note,  1174,  and  note. 
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Eflfootofabui-  imdexwriters,  in  proportion  to  the  amonnt  of  their  several 
veetiDff  in  the     subacriptiODS.  (r) 

OM^woenbip  ^^  ^^^  ^"^  principle  seems  to  be,  that  it  thus  acts  as  a 
ofiheaahTBge.  transfer  not  only  from  the  time  that  notice  of  abandonment 
^^  **?^  ^  *  is  given,  but,  by  a  retrospective  operation,  from  the  moment 
letrosixlctive  of  the  costuUtp  thoi  gQ»e  the  right  to  abcmdcm}  from  which 
IS^mwmmt'^  tUEne  the  underwriters,  by  virtue  of  the  notice  of  abandon* 
tkscamtaUjf.      |Qent,  are  subrogated  into  the  place  of  the  assured,  as  coai- 

plete  owners  of  the  abandoned  property,  so  far  as  it  is 

covered  by  the  insurance.  (5)  ^ 
1179  *         *The  thing  insured  when  thus  transferred  by  abandonment 


(f)   Le  d^laisKment  equipoUe  4  un  ift*  dHaiuemeni,)  which  Boulay*Paly  ex- 

tranqwrt     (Le  Qaidon,  cap.  vii.)  £tre  plains  as  meaning  from  the  time  at  which 

tnuulalif  de  propri^t^  est   de  IVssence  notice  of  abandonment  is  given  {def  le 

<hi  delaiaaement*    (Valin,  liv.  3,  tit.  vi.  moment  d$la  mgn^ioation.)    (Cknira  de 

des  Assurances,  art.  60,  vol.  ii.  p.  418.  Droit  Com.  Mar.  torn.  iv.  p.  377,  ed. 

ed:  Becane.    Emerigon,  chap.  xvii.  sect.  1834.)    In  the  United  States  it  is  oonclo- 

6,  vol.   ii  p.  230.   ed.   1627.      Boolay-  sively  settled  thhl  the  mommt  of  ike  btif 

Paty,  CkMUB  de  Droit  Com.  Mar.  tom.  and  not  the  eommmcement  of  the  ruA, 

iv.  p.  375^  ed.  1834.)    L'assur6  quitte  et  is  the  time  from  which  the  tiansler  takei 

d^laisae  aux  assuiears  ses  droits,  noma,  effect    (t  Coolidge  v.  Gloacester  Marine 

raiflona,  et  actions  qam  a  en  la  marchan-  Ins.  Comp.  15  Mass.  Hep.  346,  cited  2 

dise  chargfe.    (Le  Ouidon,  ibid.)    L^aa-  PhillipB  on  Ins.  418.)    In  fiigliBh  law« 

sureur  est  subrog^  a  tons  lea  droits  de  though   never   expressly  ao  decided,  it 

Paasurd,  car,  en  acqnerant  la  chose,  il  seems  to  be  aissumed  that  abandcHiment 

acquiert  anasi  tons  lea  aecesaoires.    (Par-  acta  as  a  tranafer  from  the  momcBt  of 

dessus,  Couia  de  Droit  Comm.  vol.  iu.  p.  loss :  the  rule  that  an  abandonment  to 

426,  ed.  1841.)  the  underwriter  on  ship  vests  in  him  the 

(«)  Emerigon  goes  further,  and  lays  it  whole  freight  in  course  of  being  earned 

down  that  abandonment  operates  as  a  at  the  time  of  the  casualty,  is  not  incoi^ 

transfer  of  the  ^ whole  interest  pf  the  as-  sistent  with  the  position  in  the  text ;  for 

sured  to  the  underwriter,  not  only  from  a  transferee  of  skip  by  biU  of  eaU  exo' 

the  moment  of  tbe  loas,  but,  from  the  euted  at  the  mommt  of  the  loee^  would 

eommeneemem  of  the  riei  {dee  le  prin-  be  equally  entitled  to  the  whole  freight 

dpe.)    (Chap.  xvii.  sect.  6,  p.  232,  and  then  pending  and  in  the  course  of  being 

sect.  9,  p.  255,  ad.  1827.)    The  Code  de  earned,  there  being  no  apportionment,  in 

Commerce  (art.   385)  decburea  the  sal-  our  law  (except  in  oases  of  pro  ratd 

vage  vested  in  the  underwriters  from  the  freight)  of  pending  freight  due  under  an 

period  of  the  abandonment  {de  Vipoque  cndre  contract 


>  Coolidge  f>.  Oloucester  Ins.  Co.  15  Mass.  346 ;  Schieffelin  v.  N.  York  Ins.  Co. 
9  John.  26 ;  Clarkaon  v.  Phoenix  Ins.  Co.  9  John.  1 ;  Dederer  v.  Delaware  Ins.  Co. 
2  Wash.  C.  C.  61. 

*  See  Robert  v.  Traders  Ins.  Co.  17  Wendell,  631 ;  Tyler  v.  iEtna  Fire  Ins.  Co. 
12  Wendell,  507 ;  S.  C.  16  Wendell,  385 ;  Atlantic  Ins.  Co.  v,  Slorrow,  5  Paige  Ch. 
285 ;  Peirce  9.  Ocean  Ins.  Co.  18  Pick.  83 ;  Per  Putnam,  J.,  in  Badger  o.  Ocean  Ins. 
Ca  23  Pick.  347 ;  Hurtin  v.  Phcenix  Ins.  Co.  1  Wash.  C.  C.  400 ;  Chesapeake  Ina 
Co.  9.  Stark,  6  Cranch,26a 
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to  the  underwriter  is  ealled  the  salvage;  and  hence  it  is  that  Effect  of  abu^ 
losses,  which  give  the  right  of  abandonment,  are  known,  in  vetting  in  ibe 
insurance  law,  as  salvage  losses^  or  Mai  losses^  toUh  benefit  of  ^^^^^^^^p 
Molvagt :  (an  ill  chosen  term,  as  it  tends  to  produce  a  con-  **^^'^^*^- 
fusion  between  the  property  saved  iii  cases  of  abandonment,  ^*J|^°L^ 
and  the  sums  paid  as  a  reward  to  those  who  have  saved  or  ibus  transfemd 
rescued  it,  which  are  also  called  salvage) :  the  first  operation,  J^nt,  is  called 
therefore,  of  an  abandonment  is  to  vest  in  the  undcfrwriters,  l^Vtbe^ioiSes" 
as  owners,  from  the  moment  of  the  casualty,  all  that  remains  to^beiSon.™* 
of  the  thing  insured,  the  proceeds  of  which  are  ultimately  ment  <|  aalyafo 
distributed  among  them  in  proportion  to  the  amount  of  their 
several  subscriptions,  m  the  manner  which  we  shall  presently 
see.     The  effect,  however,  of  the  abandonment  is  not  only 
thus  to  transfer  the  remains  of  the  abandoned  property,  but 
also  completely  to  substitute  the  underwriter  for  the  assured 
from  the  moment  of  the  loss,  clothing  him  firom  that  time 
with  all  the  rights  and  all  the  responsibility  of  ownership, 
entitling  him  to  prosecute  all  claims  which  belonged  to  the 
assured  as  owner  of  the  thing  insured,  and  rendering  him 
liable  for  all  just  demands  that  might  have  been  made  against 
the  assured  in  the  same  capacity.  (<)  ^  *  1180 

Upon  this  principle  it  has  been  decided,  that  where  under*  cases  showing 
^writers  had  paid  a  total  loss  on  British  ships  captured  by  the  ^enM^rab^ 
Spaniards,  they  were  entitled,  as  salvage,  to  the  proceeds  of  JSSJrf^S^^Ii. 
Spanish  ships  captured  by  way  of  reprisals,  which  had  been  sar«d,  as  far  as 
distributed  by  the  British  government  amongst  the  a8sured(tt):  arising  oat  of 
so  the  underwriters  on  freight  are  entitled,  after  abandon*  ^t£nhf«Sl 
ment,  to  the  benefit  of  other  freight  earned,  instead  of  that  ^jj^4i3iBgii. 
insured,  (t^)   So,  it  has  been  held,  that  after  abandonment  for  n.  g.  s73. 
damage  arising  from  collision,  caused  by  the  fiiult  of  another 
ship,  the  underwriters  had  the  same  right  of  action,  in  the 
name  of  the  assured,  against  the  owner  of  such  ship,  as  the 

(/)  See  Godsal  9.  Boldero,  9  East,  72.  (9)  Green  9.  Royal  Ezch.  Comp.  1 

(«)  Randan  v.  Cochrane,  1  Ves.  96.  Mafshall,  447.    6  TiMt  68  a  C.  Enal\k 

See  also  in  the  United  States  the  8.  P.  «.  Smith,  2  M.  &  Sel.  372;  Broolcelbank 

in  t  Oracle  v.  New  Toilc  Ins.  Comfs  8,  v.  Sngnie,  1  Mood.  4t  Bob.  102. 

John.  Rep.  163. 


I  See  Smith  v.  Mannf.  Ins.  Co.  7  Metealf;  448 ;  Rogers  v.  Hoaaek,  18  Wendell, 
381;  Metioo  «.  Bocks,  5  Maitin,  (N.  8.)  871 ;  Unioa  ins.  Co.  9.  RtMsefl,  Anthon, 
12& 

88» 
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Efibotofabui- 
donmeot  at 
veatmg  in  the 
underwrilen 
Uie  ownerahip 
of  tb»aalvage. 


By  Dot  accept- 
ing the  aban- 
donment  or  set- 
tling for  leM 
than  a  total  loss, 
the  underwriter 
waives  all  his 
right  to  these 
claims. 
Broolcsv. 
McDonnell, 
1  Y.  &  C.  502. 
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asBured  himself  had  before  abandonment,  and  might  recover 
in  proportion  to  the  extent  in  which  the  ship  was  covered  by 
the  policy,  i.  e.  a  moiety  of  the  damage,  if  half  the  ship's  value 
were  insured,  a  third,  if  a  third  were  insured,  &c.  (w)  So,  in 
the  United  States,  where  the  assured,  before  abandonment, 
had  a  right  to  claim  a  general  average  contribution,  such 
claim  was  held  to  have  been  transferred  by  the  abandonment 
to  his  underwriters,  (x) 

Of  course  the  underwriter,  by  not  accepting  the  abandon- 
ment, or  by  other  aets  of  the  like  kind,  may  lose  all  title  to  the 
ultimate  benefit  of  salvage,  as  appears  by  the  following  case : 
—  A  British  ship  and  cargo  were  captured  by  the  Brazilian 
government,  and  condemned  as  prize  for  breach  of  blockade. 
The  underwriters  who  had  insured  the  cargo  would  not 
accept  an  abandonment,  but  compromised  the  claim  for  35 
per  cent.  Some  time  afterwards,  in  pursuance  of  a  conven- 
tion between  the  British  and  Brazilian  governments,  the 
goods  were  ordered  by  the  latter  government  to  be  restored, 
and  pompensation  made  to  their  owners ;  a  claim  was  there- 
upon made  by  the  underwriters  to  the  whole,  or  a  part,  of  the 
*sum  awarded  for  compensation,  as  a  salvage :  but  the  court 
held  that,  by  declining  to  accept  the  abandonment,  they  had 
waived  all  claims  of  this  nature,  which  they  otherwise  might 
have  had,  and  were  therefore  not  entitled  to  any  thing,  (y) 


The  ande^ 
writer  has  also 
imposed  upon 
him  all  the  lia- 
bilities of  own* 
ership  by  the 
efbct  01  the 
abandonment. 


§  409.  As  the  abandonment  thus  vests  in  the  underwriter 
all  the  privileges,  so- it  throws  upon  him  all  the  liabilities  of 
ownership.^ 

Upon  this  principle  all  the  expenses  incurred  by  third  par- 
ties in  saving  the  remains  of  the  property  transferred  by  the 
abandonment,  and  restoring  it  to  the  underwriters,  are  to  be 
paid  by  them  as  owners  thereof :  ^  these  charges  are  generally 
called  the  expenses  of  salvage. 

(w)  Tates  v.  White,  1  Arnold,  85.  S.  CkMnp.  11  Seig.  &  Bawle,  61.    2  Phillips 

C.  4  Bingh.  N.  C.  273.    5ScoU,640.    &  on  Ins.  420. 

L.  in  the  United  Slates.    2  Phillips  on  (y)  Brooks  v.  ITDonnell,  1  Y.  &  C. 

Ins.  419, 420.                                        .  fi02. 

(x)   t  Walker  v.  Uiiled  States  Ins. 


1  See  Potter  v.  Prov.  Wash.  Ins.  Ca  4  Mason,  296. 

s  Abbott,Shipp.  (0th  Am. ed.)  505^386, in  note;  The  Airing  Sub,  Waie,  Bep.  384 . 
The  Henry  Eubank,  1  Stunner,  400. 
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In  cases  of  recapture  these  expenses  are  fixed  by  statute  (z)  EflSsctof  aban- 

.■!<.•  1  1  -11.  .  donmenlas 

at  one  eighth  for  the  royal  navy,  and  at  one  sixth  for  private  veetmg  in  the 
ships,  to  be  assessed  on  the  true  value  of  the  recaptured  ves-  ^^^iSSp 
sel,  which  is  to  be  ascertained  by  the  policy,  if  there  be  no  oftheaaivage. 
reason  to  suspect  an  undervaluation  (a) :  if  found  in  possession  Asohargjsfor 

^  ^   '      ,  ^  salvage,  oec. 

of  pirates,  the  salvage  is  fixed  for  all  ships  at  one  eighth,  (b) 
In  other  cases,  no  fixed  proportion  of  the  property  saved  is 
made  payable  as  salvi^e  by  the  English  law ;  but  the  amount 
to  be  awarded  is  left  to  the  discretion  of  the  Court  of  Admi- 
ralty, which  is  guided  in  its  judgment  by  a  regard  principally 
to  the  following  considerations :  1.  The  enterprise  shown,  and 
danger  incurred  by  the  salvors ;  2.  The  damage  and  expense 
from  which  the  property  is  rescued ;  3.  The  degree  of  labor 
and  skill  employed  in  efiecting  the  salvage ;  4.  The  value  of 
the  property  saved,  (c)  ^ 

Upon  the  same  ground  the  underwriters  on  ship  and  The1mde^• 
freight,  upon  becoming  proprietors  thereof  by  virtue  of  aban-  and  freight 
donment,  are  liable,  like  the  shipowner  in  whose  place  they  Sw^^ent, 
stand,  for  all  wages  earned  by  the  sailors  in  the  course  of  the  ^H^L^JI^t  of 
♦voyage,  on  which  the  loss  occurred  that  gave  rise  to  the  ^^  wivage. 
abandonment.'  ^^"* 

If  the  ship  totally  perish,  and  no  freight  at  all  be  earned,  ifany  partkn 
no  claim  for  wages  can  be  made  on  the  underwriters  (d) ;  ^eaudn,  the 
but  if  any  portion  of  the  wreck  be  savedj  though  no  freight  SJ!S1r«wageS, 
be  earned^  the  mariners  who  have  labored  to  save  the  ship  from  «?  nmmne, 

*  though  no 

destruction  are  entitled  to  be  paid  wages  to  the  full  extent  of  freight  be 
the  proceeds  of  the  wreck.    In  the  United  States,  Mr.  J. 
Story  has  considered  that  the  mariner's  claim  in  such  case,  is 

(«)  33  O.  3.  c.  06,  8. 43.    43  O.  3,  c.  eaae  of  The  Calypio,  3  Haggard's  Rep. 

60,  a.  39.  300. 

(a)  Abbott  oo  Shipping,  part  iv.  chap.  (c)  See  the  judgment  of  Sir  John  Ni- 

xi.  pp.  S39^  926^  6th  ed.    Park  on  Ins.  chol  in  the  case  of  The  Clifton,  3  Hag- 

397, 8th  ed.  gaid,  117. 

(6)  6  Q.  4,  e.  40,  8.  3;  and  see  the  {d)  Emerigon,  chap.  xvii.  sect.  11.  voL 

u.  p.  263,  ed.  1827. 


>  ▲  ship  being  abandoned  to  twenty-three  diflerent  imderwriteis,  it  was  held  that 
they  were  not  jointly  liable,  as  oo-partners,  for  repairs  done  upon  the  ship.  United 
Ins.  Co.  9.  Scott,  1  John.  106. 

>  Abbott  oo  Shipp.  (6th  Am.  ed.)  696,  in  notes ;  Hammond  v.  Essex  Fire  and  M. 
Ins.  Co.  4  Bfason,  106 ;  HcBride  v.  Mar.  Ins.  Co.  7  John.  431  %  Coolidge  v.  Gloucester 
Ins.  Co.  19  Mas.  341.  But  see  Brocto  9.  Dorr,  3  Mass.  30 ;  Richardson  v.  Maine 
F.  and  M.  Ins.  Co.  6  Mass.  108. 
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EOectof  afaan-   a  claim  for  salvnge  rather  than  wages  (e) ;  and  Chancellor 
▼esiing  in  the     Kent,  in  the  last  edition  of  his  Commentaries,  cites  this  de» 
^e^^wwmZp    cision  with  approbation,  on  the  ground  that,  to  ms^e  wages 
ofUieadvage.    recoverable  in  such  cases,  eo  nomine^  would  be  contrary  to  the 
great  principle  in  marine  law,  that  freight  is  the  mother  of 
wages,  and  the  safety  of  the  ship  the  mother  of  freight  (/) : 
on  the  other  hand.  Lord  Stowell,  in  one  of  the  most  eloquent 
of  his  many  celebrated  judgments^  haiMn  this  country  vindi- 
cated the  mariner's  claim  to  his  wages,  as  such,  upon  the  perts 
of  the  ship  saved,*  as  far  as  they  will  go.  (g) 

The  general  rule,  therefore,  on  this  point,  as  it  affects  the 
underwriters  as  abandonees  of  the  salvage,  is,  that,  in  case  ot 
casualties  giving  the  rights  to  abandon,  the  wages  of  the 
mariners  must  be  paid  by  them,  either  out  of  the  proceeds  of 
the  freight,  if  any  be  earned,  or  of  the  wreck,  if  any  be 
saved.^ 
The  under-  The  underwriters,  as  abandonees  of  the  salvage,  are  charge- 

abandooees  of  able  with  all  liens  with  which  it  is  encumbered,  as  a  neoe»- 
^la^etLh^wah  ^^X  consequence  of  the  perils  insured  against,  and  with  all 
whi^iii'Sh  ^*P®n®^  necessarily  incurred  for  the  purpose  of  rescuing  the 
cumbered  property,  or  the  remains  of  it,  for  their  benefit :  in  £aict,  that 
canwqucnoe  of  *wbich  they  really  take  as  salvage  is  the  net  proceeds  of  the 
■ureSiagaiut ;  thing  savcd ,  after  deducting  the  necessary  expenses  of  saving  it« 
^y^J^  Thus,  the  abandonees  of  ship  are  liable,  as  we  have  seen, 

^"?  "th^  ^^^  ^^^  sums  due  to  salvors ;  and  the  abandonees  of  freight,  as 
casuaitf.  we  have  also  seen,  take  as  salvage  the  net  proceeds  of  the 

1 183*  freight  ultimately  earned,  after  deducting  the  cost  of  re-load- 
ing the  cargo  on  board,  and  the  other  extra  expenses  of  earn- 
ing the  freight  rendered  necessary  by  the  casualty  (A) :  but 

(0)  The  Two  Catherines,  2  Mason  Rqk  ments  of  Oleron,  art  8.     Comment  of 

319.  Cleirac,  46.  The  law  m  the  same  in 
(/)  3  Kent*8  Comm.  (5th  ed.)  Id5.  France.  Code  de  Comm.  art.  259.  Boil- 
er) The  Neptune,  Clark,  1  Hagg.  Ad.  lay-Paty,  Couisde  Droit  Com.  Mar.  torn. 

227.    See  also  5  &  6  W.  4,  c.  19,  a.  5.  iv.  pp.  318, 310,  ed.  1834. 

This  is  agreeable  to  the  principles  of  the        (A)  Sharp  v.  Gladstone,  7  East,  24. 

ancient  sea4aw8.     Consolato  del  Mare,  Barclay  o.  Stirling,  5  Maule  &  SeL  6. 

o.  159^  of  the  Italian  translation.    Judg 


>  See  this  subject  fully  considered  and  the  cases  cited  in  Abbott,  Shipp.  (6th  Aol  ed.) 
632, 633,  in  notes.  See  particularly  The  Dawn,  Davies,  Rep.  121  and  Jones  v.  The 
Wreck  of  the  Massasoit,  which  follow  the  opinion  of  liord  Stowell,  in  The  Neptune. 
See  also  Pitman  9.  Hooper,  3  Sumner,  67 ;  lAwis  v.  The  Elisabeth  dc  Jane,  Waie, 
41 ;  Hobart  9.  Drogan,  10  Peters,  122}  Frothingham  9.  Prinoe^  3 Mass.  963^ 
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the  same  rule  does  not  extend  to  incumbrances  or  liens,  with  Effect  of  aban- 
which  the  property  was  burdened  by  the  assured,  by  contracts  vestiog  la  the 
with  third  parties,  before  the  casualty  took  place,  and  not  ^ownei^p 
arising  out  of  the  peril  insured  against,  (i)  oftheaaivage. 

A  question  has  arisen,  whether,  uponan  abandonment  of  a  The  unde^ 
sea-damaged  cargo  to  the  underwriter  on  goods,  the  aban-  flrooda  as  aban- 
donee takes  the  salvage  subject  to  the  shipowner's  claim  for  da^^ca^ 
freight ;  whether  it  be  the  full  freight  earned  by  their  subse*  g^eiSiym^- 
quent  arrival  in  the  oris^inal  or  a  substituted  ship,  or  the  pro  "^^  to^^  ">ip- 

-  "  r  /  ^         ownera  claims 

raid  freight  which  becomes  due,  on  their  acceptance  by  the  for  freight. 
merchant  at  the  port  of  distress :  in  this  country  it  was  long 
ago  decided,  in  the  case  of  BaQlie  v.  Moudigliani,  and  is  un- 
doubtedly established  as  the  general  rule,  that  the  assured 
cannot  in  such  cases  throw  the  loss  on  freight  upon  the 
underwriters  on  goods,  and  this  on  the  plain  principle,  that 
they  have  not,  by  the  terms  of  their  contract,  engaged  to  in- 
demnify him  against  it,  and  that  the  abandonment,  although 
its  effect  is  to  subrogate  the  underwriters  in  the  place  of  the 
assured,  yet  only  does  this  to  the  extent  of  the  insurance, 
which  in  a  general  policy  on  goods  does  not  cover  the 
freight,  (j)  The  question  was  recently  litigated  before  the  {j^Ji^^^. 
Supreme  Court  of  the  United  States,  and  it  was  there 
solemnly  decided  that  such  claim  could  not  be  supported,  and 
that,  if  the  underwriter  on  goods  had  been  obliged  to  pay 
*freightin  such  case  to  the  shipowner,  in  order  to  obtain  pos-  *1184 
session  of  the  salvage,  they  might  either  deduct  the  amount 
so  paid  from  the  loss,  or,  if  a  total  loss  had  been  previously 
settled,  recover  it  from  the  assured  as  money  paid  to  his 
use.  (At)  Mr.  J.  Johnson,  indeed,  dissented  from  the  opinion 
of  the  majority  of  the  court,  on  the  ground  that,  as  the  aban- 
donee of  ship  is  entitled  to  the  freight  earned  subsequent  to 
the  loss,  the  abandonee  of  goods  ought,  by  parity  of  reason, 
to  be  liable  thereto.  Mr.  Phillips,  while  he  admits  that  the 
two  cases  are  not  sufficiently  analogous  to  give  much  weight 
to  this  argument,  yet  inclines  to  the  opinion  that  this  charge 


(t)  So  held  ia  the  Uu'ted  Slates  in  a  Ins.  116,  8th  ed.    ^  See  Case  v.  Bahi- 

case  where  the  ship  had  been  bottomried  more  Ins.  Co.  7  Cranch,  336.  y 

before  she  became  the  property  of  the  {Jt)  t  Columbian  Ins.  Comp.  v.  Catlett, 

aarared.    t  Williams  v.  Smith,  2  Gaines,  12  Wheaton  Eep.  383,  cited  2  PhiUips  on 

20,  cited  2  Phillips  on  Ins.  423.  Ins.  425-427 ;  and  see  the  judgment  of 

(»   Baillie  v,  MoodigUani,  Paik  on  Blr.  J.  Story,  as  there  given. 
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Eflfectofabtii- 
doomeat  8s 
▼e«tiog  in  the 
underwiiten 
the  ownership 
of  the  lalvage. 

Where  sea- 
damaged  goods 
are  8«d  Rt  in- 
termediate port 
instead  of  being 
•ent  on,  in  order 
to  prevent  their 
perishing,  the 
underwriter  on 
goods,  injwao- 
tioe,  bears  the 
loss  on  the 
freight. 

Qusere, 

whether  he  also 
bears  the  extra 
expenses  of 
tmnahipmenL 


In  no  case,  as 
it  seems,  can 
he  decline 
taking  to  the 
salvage  on  ac- 
count of  the  ex- 
cess of  freight 
over  the  value 
of  the  goods. 

1185* 


ought  to  fall  oa  the  abandonee  of  the  goods,  on  the  'groond 
that  he  is  the  party  who,  as  owner  of  the  salvage,  alone  de- 
rives benefit  from  their  transportation.  (/)  ^ 

It  is  on  this  ground  that  it  is  stated  to  be  the  practice  in 
this  country,  to  charge  the  underwriter  on  goods  with  the 
freight,  whenever  the  goods,  having  been  necessarily  landed 
at  a  port  of  distress  for  the  repairs  of  the  ship,  are  sold  there, 
instead  of  being  reshipped,  because,  if  sent  on,  they  would  be 
totally  spoiled  before  arrival:  in  such  case  it  is. considered, 
that  the  sale  is  for  the  benefit  of  the  underwriters,  who,  on 
abandonment,  or  payment  of  a  total  loss  without  abandon- 
ment, become  entitled  to  the  proceeds  of  the  sale,  and  must, 
therefore,  pay  whatever  freight  is  due  to  the  shipowner  (m)  : 
on  the  same  principle,  as  we  have  elsewhere  seen,  it  has  been 
contended,  but  never  so  decided  in  this  country,  that  the 
abandonee  of  goods  which  are  transhipped  at  the  port  of 
disaster,  and  forwarded  in  another  vessel,  ought  to  be  liable 
for  the  extra  freight  and  increased  charges  of  the  tranship- 
ment, (n) 

Mr.  Phillips  raises  the  question,  whether  in  such  cases, 
supposing  the  freight  to  exceed  the  worth  of  the  salvage,  the 
abandonee  of  goods  is  bound  to  take  to  the  salvage,  and 
^states  his  opinion,  that,  under  the  circumstances  supposed, 
the  underwriter  on  goods  might  pay  a  total  loss,  and  decline 
taking  to  the  salvage,  provided  he  gave  speedy  notice  of  his 
intention  so  to  do.  (o)  I  confess  it  seems  to  me,  that  in  such 
case,  standing,  as  he  does,  by  virtue  of  the  abandonment, 
in  place  of  the  assured,  he  would  have  no  more  right  to 
repudiate  the  ownership  of  the  goods,  on  this  ground,  than 
the  assured  himself,  (p) 


Even  without 
abandonment 
the  under- 
writers are  en- 
titled to  the  sal- 
vage, or  the 
proceeds 
thereof. 


§  410.  Hitherto  we  have  spoken  solely  of  the  effects  of 

(/)  2  Phillips,  428*430.  of  the  goods  to  abandon  them  for  freight, 

(m)  Stevens  on  Average,  81,  SKh  ed.  see  a  clear  and  concise  summary  of  the 

and  Appendix,  264.  law  in  3  Kent's  Gomm.  (5th  ed.)  224, 

(n)  See  Part  I.  Chap.  VIII.  Sect.  III.  225.    It  has  been  decided  in  the  United 

p.  188,  anti.  States,  that  no  such  right  ezistB.    f  Orie- 

(0)  2  Phillips,  Ins.  43^  430.  wdd  e.  New  York  Ins.  Comp.  3  Jofan. 

(l^)  As  to  the  general  right  ofthe  owner  Bep^  321. 


>  See  Teasdale  9,  Charieston  Ins.  Co.  2  Brevaxd,  190,  oited  aniSf  1156,  in  note. 
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Ml  abandonment,  and  confined  onr  attention  to  ^^salvaire  Effect  of  aban- 
loeses,"  as  they  are  called,  ^  with  benefit  of  abandonment : ''  vetting  ia  the 
it  mnst,  however,  be  clearly  anderatood,  that  even  where  no  ^beowDcnC^ 
notice  of  abandonment  has  been  given,  but  a  total  loss  has  of  >*><  ■^^8^ 
taken  place  (t,  e.  in  what  are  called  cases  of  "  salvage  loss 
without  abandonment,")  the  same  rule  applies,  and  the  un« 
derwriter,  who  has  adjusted  and  paid  a  total  loss,  is,  by  virtue 
thereof,  entitled  to  the  benefit  of  any  salvage  that  may  nlti* 
mately  come  to  hand,  or  the  proceeds  of  any  sale  of  the 
property  that  may  have  been  made  by  the  assured,  or  the 
master  as  his  agent  :^  thus,  in  the  case  of  a  missing  ship,  miaiuigtbip. 
where  there  had  been  no  abandonment,  Chief  J.  Oibbs  said, 
that  ^^  the  underwriters,  on  payment  of  a  total  loss,  would  of 
course  be  entitled  to  the  ship,  if  she  afterwards  turned  up,  as 
salvage."  (q)    So,  in  the  case  of  sea-damaged  goods  sold  in  ^aSmage^L 
q>ecie  at  an  intermediate  port.  Lord  Abinger  said,  that  '^  the 
proceeds  of  such  sale  would  be  considered  as  salvage,  to 
which  the  underwriters  would  be  entitled^  after  payment  of  a 
total  loss,  as  for  money  had  and  received  to  their  use."(r) 

If,  however,  after  adjustment  and  payment  for  a  total  loss,  Recovenr  of 
the  whole  of  the  thing  insured  be  recovered  (as  where  a  box  insured  after 
of  bullion  was  fished  up  and  restored  after  its  full  insured  {otldiMa,^** ^ 
^value  had  been  paid,)  the  underwriter  will  not,  on  that  ^^^^^ 
account,  be  entitled  to  reclaim  from  the  assured  the  whole  writer  to  re- 

cover  back  the 

amount  of  his  subscription,  but  merely  the  thing  saved,  or  its  amoant  he  hat 
value  after^educting  the  expenses  of  saving  it,  (5)  «i  iiM 

And  the  same  principle  applies,  where,  after  the  under-  s^.  jf^epay 
writer  has  paid,  not  a  total  loss,  but  a  certain  percentage  of  half  his  sub- 
his  subscription,  a  part  of  the  proceeds  of  the  thing  insured  ha/the  tbinff 
is  returned  to  the  assured,  under  such  circumstances,  that  the  terwards  le- ' 

•toied,  so  that 
its  proceeds 

(f)  Hoostman  v.  Thornton,  Holt's  N.       (r)  Ronx  9.  Salvador,  3  Bingh.  N.  C.  ^^  ^/^b. 

rr.  ^•«»  *»•  more  than  the 

(«)  Da  CoaU«.  Filth,  4  Bun.  1M6.        whole  amount 

of  the  insur- 


>  Gracie  v.  N.  York  Ins.  Co.  8  John.  183.  See  the  remaiks  of  Mr.  Justice  Story, 
m  The  Ship  Heory  Babank,  1  Samner,  400, 405.  Where  tbe  ineured  ▼easel  is  broken 
up  and  sold,  in  ooosequence  of  an  injury  reoeived,  without  abandonment  to  the 
underwriters,  and  a  suit  is  brought  on  the  policy,  the  proceeds  of  the  materials  sokl 
era  to  be  deducted  from  the  sum  which  the  assured  would  be  entitled  to  recover,  if 
there  had  been  an  actual  total  loss  of  the  vessel ;  and  a  verdict  was  set  aside  in  a 
eaae  where  the  assured  took  it  vrithout  having  previously  made  this  dednotion. 
Staiith  V.  Manuf.  Ins.  Co.  7  MfltcnU;448, 454. 


^^p<>^^, 
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Efiect  of  aban- 
doDment  b» 
vesting  in  the 
under  w  r  ileiv 
the  ownership 
of  the  salvage. 


part  80  restored  to  him,  together  with  the  percentage  paid  by 
the  underwriter,  exceed  the  whole  amount  of  the  insurance : 
the  underwriter  is  not,  on  this  account,  entitled  to  recover 
back  any  part  of  the  percentage  he  has  paid,  for,  as  Chief 
Justice  Gibbs  expresses  it,  although  the  assured  cannot 
recover,  as  against  the  underwriter ^  more  than  the  amount 
of  his  subscription,  there  is  no  rule  to  prevent  him  from 
recovering  more  ttndequdque.  It) 


DiitrtbntiaD  oi 
the  salvage 
amongst  the 
undemriteiB : 
general  rule. 


In  cases  of 
double  or  over 
insurance. 
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§  411.  Upon  abandonment  each  of  the  underwriters  par- 
ticipates in  the  benefits  of  the  transfer,  by  sharing  in  the 
proceeds  of  the  salvage,  according  to  the  proportion  which 
the  amount  of  his  subscription  bears  to  the  whole  value  of  the 
thing  insured  ;  and  this  without  any  regard  to  the  date  of  the 
different  subscriptions,  or  the  priority  of  the  policies,  if  more 
than  one.  (ti) 

If  there  be  more  than  one  policy,  and  the  sum  insured  in 
the  first  policy,  itself  amounts  to  the  value  of  the  thing  in- 
sured, the  law  of  France  is,  that  an  abandonment  to  the 
underwriters  on  the  first  policy  carries  the  whole  property 
in  the  thing  insured,  and  there  will  be  nothing  to  absmdon  to 
the  underwriters  on  the  subsequent  policies  (v)  ^ :  in  such  case, 
Accordingly,  the  policy  first  effected  is  alone  considered 
binding,  and  the  underwriters  on  the  rest  are  discharged  from 
all  claim ;  and  are,  of  course,  entitled  to  no  share  in  the 
salvage,  (w')  • 

In  our  own  country  a  different  rule  prevails  ;  and  the 
assured  in  such  case  may  sue  both  sets  of  underwriters,  but 
can  only  recover  up  to  t)ie  amount  of  his  loss,  to  which  all 
the  underwriters  on  both  policies  shall  contribute  according 
to  the  amount  of  their  several  subscriptions,  and  are,  of 


(()  Tunno  v.  Edwards,  12  East,  486. 
Gddsmid  v.  OQlies,  4  Taunt  803. 

(«)  Yalin,  Comment  surrOfdonnanoe, 
Ut  vi.  art.  25,  vol.  ii.  p.  292,  ed.  1829. 
E^nerigon.  chap.  xvii.  sect  O^vol.  iu  p. 
290,  ibid.  pp.  273-279, ed.  1827.  Boulay- 
Pat7,  Cours  de  Droit  Mar.  tit  zi.  sect  7, 
voL  iv.  p.  375,  ed.  1834. 


(o)  Bonlay-Paty,  Coun  de  Droit  Mar. 
tit.  X.  sect  20,  voL  iv.  pp.  116-121,  ed. 
1834.  Pardessus,  Cours  de  Droit  Cooua. 
part  iv.  tit  v.  vol.  vL  p.  500,  ed.  1841. 

(«p)  Ordonnance  de  la  Marine,  tit  vi. 
ait24,2S.  Code  deCommeroe,  art  398, 
359. 


See  HigginsoQ  9.  DbU,  13  Mass.  96. 
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course,  entitled  to  a  proportionate  share  of  the  proceeds  of  Distributkn  of 
the  salvage,  (x)  L^ongJ^i'tbe 

On  the  other  hand,  if  the  total  amount  covered  by  all  the  ""^^"^"^^"^ 
subscriptions  or   policies  does  not  equal   the  value  of  the  ^J5^i,l|^re«t 
thing  insured,  the  assured  is  considered  to  be  his  own  insurer  »  ^^^  covered. 
to  the  extent  of  the  sum  not  covered,  and  is  consequently 
entitled,  to  that  extent,  to  his  proportionate  share  in  the 
proceeds  of  the  salvage,  {y)     Thus,  suppose  A.  to  have  in* 
sured  goods,  the  real  value  of  which  is  1000/.,  for  800/.,  of 
which  sum  B.  subscribes  for  500/.,  and  C.  for  300/.     A.,  it 
is  plain,  stands  his  own  insurer  for  200/.  :    a  constructive 
total  loss  takes  place  on  the  goods,  in  respect  of  which  A. 
abandons  :  the  proceeds  of  the  salvage  amount  to  100/.  i.  e. 
a  tenth  part  of  the  whole  insurable  value  of  the  goods :  this 
salvage,  therefore,  must  be  distributed  among  the  parties  to 
the  insurance  in  the  proportion  of  a  tenth  of  their  respective 
interests. 

To  A.  for  his  200/.  uncovered  by  the  policy  -  £20 
To  B.  for  his  500/.  insured  -  -  -  -  50 
To  C.  for  his  300/.  insured  .        -        -        -     30 


£100 


♦1188 
♦If  there  be  three  insurances,  one  on  the  ship  and  cargo^  one  Mo4«  **|ApJ2l 
on  the  ship  only,  and  one  on  the  cargo  only,  a  question  has  vage  whero 
been  raised  as  to  the  mode  in  which  the  salvage  should  be  policies :  one 
shared  amongst  the  different  sets  of  underwriters :  Emerigon  ^^^eon 
adopts  a  mode  of  adjustment  whereby  the  underwriters  on  ***>  *^®t  and 
ship  and  cargo,  though  they  may  have  msured  omy  the  same  «loDe. 
amount  that  has  been  subscribed  for  by  the  underwriters  on 
the  two  separate  interests  respectively,  shall  yet  be  entitled 
to  a  double  share  of  the  effects  abandoned  :   Mr.  Marshall 
recommends  the  following  more  equitable  method,  by  which 
all  would  take  an  equal  share   in  the  salvage.     Take  the 
following  data :  let  a  ship,  valued  at  5000/.,  and  a  cargo  at 

{x)  Newby  o.  Beid,  1  Bl.  Rep.  416.    be  altered  by  ezpreas  clauses  in  th«  policy. 
Msnfaall  on  Ins.  138-149.    Tbe  law  is    8  PfatHips  on  Ins.  423-42S. 
the  same  in  the  United  Suies.    Kent's       (y)  2  Phillips  on  Ins.  421.    Emerifon, 
Comm.  Tol.  iiL  p.  280,  ed.  1S44:  but  may    chap.  xyii.  sect.  14,  vol.  ii.  pp.  273-270^ 

ed.lS27. 
VOL.  n.  89 


^ 
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DitthiMitioQ  of  0000;.  (making  a  total  of  lOflOOL,)  be  insared  by  three 

thesahraxe  i«   •  • 

amoDgsttbe  policies,   thus  :  — 
iinderwriten. 


On  ship  and  cargo 
On  the  ship  only 
On  the  cargo  only 
Uninsnred- 


-  ^£3000 
.     3000 

-  300O 
.      1000 

£10,000 


A  shipwreck  happens,  and  the  net  proceeds  of  the  wreck 
of  the  ship  are  500/.,  and  of  the  sea-damaged  cargo  500/., 
total  1000/.     The  adjustment  should  be  as  follows :  — 

To  the  owners,  for  their  part  of  ship  and  cargo  un- 
insured     £100 

To  the  insurers  on  ship  and  cargo^  a  moiety  of  three 
fifths  of  the  produce  of  the  loreck        ... 

And  a  moiety  of  three  fifths  of  the  produce  of  the 
cargo       -.-.-^-- 

To  the  insurers  on  ship  three  fifths  of  the  produce  of 
'the  wreck 

To  the  insurers  on  goods  three  fifths  of  the  produce 
of  the  cargo 


150 


150 


300 


300 
£1000 
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Hie  French 
law  provides 
that  the jpro- 
ceedsoTthe 
salvage  aball  be 
divided  equally 
between  the 
underwriten 
and  the  lender 
on  bottomry. 


*The  Ordinance  de  la  Marine  decreed,  that  where  money 
had  been  lent  on  bottomry,  and  also  insured  on  the  same 
subject,  the  lender  on  bottomry,  in  case  of  abandonment, 
should  be  paid  the  full  amount  out  of  the  proceeds  of  the 
salvage,  to  the  entire  exclusion  of  the  underwriters,  supposing 
the  salvage  not  sufficient  for  both,  {z)  Emerigon  (a)  and 
Pothier  (6)  rested  this  law  on  the  principle,  that  the  under- 
writer, by  virtue  of  the  abandonment  was  put  exactly  in  the 
place  of  the  assured,  and,  therefore,  could  not  dispute  the 
claim  of  the  bottomry  lender,  who  had  become  his  creditor 
by  the  effect  of  this  entire  subrogation.     Valin  (c)  opposed 

(s)  Tit.  CoDtrecta  i  la  Ghfoaw,  art  18.       (6)  Traits  des  Contrats  k  la  Qra«e, 
(a)  Chap.  xiiL  sect.  12,  vol.  ii.  p.  269,    No.  49. 
ed.  1827.  («)  Comment  on  Ord.  tit  k  la  Qra«ei 

art  18»  vol.  iL  p.  209,  ed.  1829. 
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this  view,  on  the  groand  that  abandonment  is  not  an  absolute  Diatnbutioii  of 
substitution  of  the  underwriter  for  the  assured,  but  only  to  anu^u^ 
the  eodent  of  the  insurance  ;  that,  consequently,  the  under-  ^^^^'^^' 
writer  becomes  upon  abandonment  a  debtor  to  the  bottomry 
lender,  only  in  the  proportion  which  the  sum  insured  bears 
to  the  whole  of  the  subject ;  and  that,  on  principle,  the  bot- 
tomry lender  and  underwriter  ought  both  to  share  in  the 
benefit  of  the  abandonment,  in  proportion  to  their  respective 
interests. 

These  reasonings  of  Valin  were  adopted  in  the  French 
Liegislative  Council  (d) ;  and  the  3^th  article  of  the  Code  de 
Commeree  accordingly  provides,  that,  upon  abandonment,  the 
proceeds  of  the  property  saved  shall  be  divided  equally 
between  the  lender  on  bottomry,  in  proportion  to  his  capital, 
and  the  underwriter  for  the  amount  insured  in  the  policy,  (e) 

This  seems  a  very  equitable  rule,  and  should,  it  is  sub-  ^^haml^be^^' 
mitted,  be  adopted  in  this  country,  notwithstanding  the  old  ^^^  ^'^ 
rule  that  there  can  be  no  salvage  in  bottomry  contracts,  *«-  a 
rule  which  was  long  since  repealed  by  the  legLrialure  in  regard 
to  East  India  voyages  (/),  is  opposed  to  the  general  law  mari- 
*time  of  Europe,  and,  as  Mr.  Marshall  and  Mr.Beneck^  have         ^^^ 
very  conclusively  shown,  seems  wholly  inconsistent  w^th 
sound  principle,  (g) 


Sbct.  Vn.  Duties  of  the  Master  in  cases  of  Abandanmeni^  as 

Agent  for  whom  it  may  concern. 

§  412.  By  the  general  law  maritime,  as  recognized  alike  in  ^SSer  to  aS 
this  country  and  foreign  states,  the  assured  is  bound,  on  the  of  abuidon- 
occurrence  of  any  casualty,  which  authorizes  an  abandonment,  for  whom  tt^ 
to  use  his  utmost  endeavors  to  rescue  from  destruction,  or  to  °"^^^'"^^^ 
reclaim  from  capture  the  property  insured,  so  as  to  lighten,  SSoeofany^ 
as  far  as  possible,  the  burden  which  is  to  fall  on  the  under-  ^V"***^ 
writers.    In  so  doing  he  is  considered  to  be  the  agent  of  the  assured  m 
underwriters,  and  the  exertions  he  makes  in  such  capacity  his  mmosi^- 

ertioDS  for  ths 

id)  See  Bouley-Paty,  Couw  de  Droit  (/)  19  G.  2.  o.  37.           '                      SSST  ^*** 

Mar.  tit.  ix.  sect.  90,  vol.  iii.  pp.  227-  (g)  Manh.  on  Ins.  768,709.   Beneck^ 

232.  Pr.  of  Indem.  74-83. 

(e)  Code  de  Commerce,  art.  334. 
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Duties  of  tbe  do  not  at  all  prejudice  bis  right  to  insist  on  his  abandooment.^ 
of  abandon-  — This  generally  recognized  right  is  expressly  conferred  on 
forwbmnir'^^  the  assured  in  our  English  policies,  by  a  special  clause  to  the 
may  concern,  following  effect :  —  "  ond  in  case  of  any  loss  or  misfortune  U 
tl^XiiTf^  5Aa//  be  lawful  to  the  assured,  their  factors^  servants,  and 
prejudice  his  assignSj  to  sus,  labor^  and  travail^  for,  in,  or  about  the 
don  and  recover  defence,  Safeguard,  or  recovery  of  the  said  goods  and  mer- 
^^       '^'  chandises,  or  any  part  thereof,  without  prejudice  to  the  inswr- 

once,  Sfc. 

2^j^?^"^j^^       The  clause  only  says, "  U  shall  be  lawful  ^'  for  the  assured 

clause  empow.   SO  to  do ;  but  the  law  and  practice  of  this,  and  almost  all 

worel  to  labor,    Other,  couutries  imposes  it  upon  him  as  his  bounden  duty : 

oovery  of  tL'*^  *he  Codc  dc  Commerce,  in  order  to  remove  all  ambiguity, 

'^^f^^'  has  adopted  the  suggestion  of  Valin  (A)  and  Emerigon  (i), 

and  expressly  enacted,  that  the  assured  is  bound  so  to  exert 

1191  *     himself,  ^<  que  Tassure  doit  travailler,"  &c.  {j) 

The  master,  in        #  Immediately,  therefore,  that  the  eoiergency  arises,  and 

necessary  step    bcforc  noticc  of  abandonment  has  been  given,  the  master  is 

e^and'safe'     bouud  to  take  every  necessary  measure  for  the  defence,  safe- 

Sviie'^^Uie    g"8i^d>  ®nd  recovery  of  the  thing  insured  ;  in  so  doing  be  acts 

"r°*  d***^    ***  ^^®  agent  for  both  parties,  or,  more  accurately  speaking,  as 

tied  to  it.  the  agent  of  the  party  who  may  eventually  turn  out  to  be 

interested  in  the  salvage,  and,  as  such,  derive  benefit  from 

his  exertions,  (ft)  ^ 

If  no  abandonment  be  made,  that  party  is,  of  course,  the 
assured  himself:  it  is  as  agent  for  the  assured  that  the  master 
will  turn  out  to  have  acted,  and  it  is  to  the  assured  himself 
he  must  look  for  making  good  all  the  expenses  bond  fids 
incurred  by  him  in  his  endeavors  to  save  the  property 
insured, 
domrcnt^be'*"'  ^»  howevcr,  an  abandonment  be  made,  which  is  either 
made, hew        accepted,  or  ultio^ately  proves  effectual,  the  effect  of  such 

derwriters  from 

the  moment  of        (A)  Comm.  Uv.  iiL  tit.  vi.  des  As8U^  (»  Code  de  Commerce,  art.  381.    See 

ances,  art.  45,  vol.  Vk.  p.  337,  ed.  Becane,  also  Bouiay-Paty,  Cours  de  Droit  Mar. 

1826.  tit.  xi  «eot.  5,  torn.  iv.  pp.  308-310,  ed. 

(i)  Bmerigon,  chap.  XYii.  aecL  7,  voL  1834. 

ii.  p.  235,  ed.  1827.  (i)  3  Kent's  Codkm.  (5th  ed.)  331. 


>  Lee  9.  Boardman,  3  Mass.  247 ;  Gardiner  r.  Smith,  1  John.  141;  Jumel  «.  Mar. 
Ins.  Co.  7  John.  423,  424 ;  Awu^  196  to  196,  and  cases  in  notes  \  Gardere  9.  Cd.  Ins. 
Co.  7  John.  614 ;  Curcier  v.  Phil.  Ins.  Co.  5  Seig.  dE  R.  Ua 

>  Smith  V.  Manuf.  Ins.  Co.  7  Metcalf,  448, 453. 
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abandonment  is.  as  we  have  seen,  to  constitate  the  under*  Duyesoftbe 

r\  r  I  ,     /. ,.  ij       master,  in  ca«e« 

writer  owner  of  the  property,  from  the  moment  of  the  casumtyj  of  abftodoa- 
and,  therefore,  to  make  the  master,  by  operation  of  law,  the  SbTwhSn^"' 
agent  of  the  underwriters  in  all  that  he  has  done  b(m&  fide  "ayoQPcg"^ 
for  the  recovery  of  the  property  from  that  time.^ 

On  this  principle  it  is,  that  if  a  captured  ship  be  repur-  Slipby martcr 
chased  by  the  master,  in  cases  where  no  notice  of  abandon*  y^«'«  no  aban- 

''  donment  has 

ment  is  given,  he  is  considered  to  have  effected  such  repurchase  been  made,  it 
as  agent  for  the  owners :  and,  if  the  transaction  be  legal,  and  foMhe^benefit 
the  master  have  acted  bond  fide  and  within  the  authority  and'wiu'SIfSt 
which  the  necessity  of  the  case  may  reasonably  be  supposed  /^^'.otan^^ 
to  have  conferred  on  him,  the  assured  will  be  bound  by  his  ship  arrive  be- 
ads, and  thereby  precluded  from  recovering  a  total  loss,  if  brought. 
the  ship  is  restored  to  the  country  of  her  owners  before 
action  brought,  (t) 

Where,  however,  under  similar  circumstances,  notice  of  ^^^'Jf^Swi- 


abandonment  has  been  iriven  and  accepted,  and  the  repur-  donment  has 

g^  been  given  and 

chase  not  effected  by  the  master  till  after  such  notice,  it  accepted. 
*ha8  been  decided  in  the  United  States,  that  aa  the  master^      *^  WSIZ 
in  consequence  <^  the  abandonment,  became  the  agent  of 
the  underwriters,  so  the  repurchase  was  for  their  benefit,  if 
they  chose  to  take  it.  (m)  ^ 

The  foUowinir  case  in  the  United  States  was  decided  on,  Saieofcaigg 

^  abroad  in  cases 

and  affords  a  good  illustration  of,  these  principles ;  an  Ameri-  of  abandon- 
can  ship  and  cargo  was  captured  by  a  French  privateer  and  ^"benefit^^ 
carried  into  Malagar,  where  the  cargo  was  ultimately  con-  Jj^^^^" 
demned  as  lawful  prize,  and  sold  for  the   benefit  of  the  choose  to  take 

*^  to  It,  however 

captors.      On   receiving    intelligence  of  the    capture,  the  profitable  k 
assured  in  New  York  abandoned  to  the  underwriters  on  the  °^^ 

(/)  ITMasters  9.  Schooibred,  1  Esp.  (m)  So  held  by  Cbanoeilor  Kent  (then 
238.  Wilson  v.  Forster,  6  Taunt.  25.  1  Ch.  J.)  in  t  Jumel  v.  Marine  Ins.  Comp. 
MarahaU^s  Rep.  42(.  7  John.  423,  424. 


I  Smith  V.  Iffanaf.  Ins.  Ca  7  MetcaJi;  448,  433»  per  Shaw,  Ch.  J.  And,  in  this 
latter  case,  stated  in  the  text,  if  the  salvage  has  been  squandered,  the  loss  falls  on  the 
underwriters.  lb.  See  also  Bryant  v.  Commonwealth  Ins.  Co.  6  Pick.  131 ;  Center 
9.  Amer.  Ins.  Co.  7  Cowen,  {S64 ;  Columbian  Ins.  Co.  o.  Ashby,  4  Peters,  (S.  C.) 
139;  Gardere  v.  Col.  Ins.  Co.  7  John.  514;  Miller  v.  Depeyster,  2  Caines,  301; 
Pierce  v.  Ocean  Ins.  Co.  18  Pick.  83;  Smith  v,  Touio,  14  Mass.  112;  The  Sarah 
Ann,  2  Sttmner,  206. 

*  See  Lawrence  v.  New  Bedford  Coram.  Ins.  Co.  2  Story,  C.  C.  471 ;  Jumel  9. 
Mar.  Ins.  Co.  7  John.  433, 424. 
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DutieB  of  the     careo,  wbo  paid  a  total  loss ;  meanwhile  a  mercantile  boose 
of  abandon-       at  Malaga,  at  toe  request  of  the  master,  had  purchased  the 
^'wirnnh^'^^   cargo  on  its  being  put  up  for  sale,  for  the  benefit  and  on  ac- 
may  oopoera.     couni  of  the  ossttredj  and  whomsoever  else  it  might  concern ; 
considering  themselves,  in  so  doing,  to  have  been  acting  as 
agents  for  the  assured,  to  whom  they  would  have  had  recourse 
for  payment  in  case  any  loss  had  taken  place  on  the  purchase. 
Instead,  however,  of  any  loss  occurring,  the  cargo  was  sold 
again  by  the  Malaga  house,  for  nearly  twice  the  amount 
they  gave  for  it;  and  the  surplus  produced  by  this  sale  was 
held  by  them  as  trustees,  either  for  the  assured  or  the  under- 
writers, apoording  to  the  determination  of  the  court.    The 
court  held  that  this  surplus  belonged  to  the  underwriters: 
Chief  J.  Kent  said :  '^  the  assured  abandon  and  the  under- 
writers accept  and  pay,  they  were  then  substituted  for  the 
assured,  and  succeeded  to  the  benefit  of  the  acts  of  the  agents 
abroad  ;  the  merchants  at  Malaga  acted,  nominally,  as  agents 
for  the  assured,  but  in  reality,  they  were  agents  for  the  party 
having  the  uhimate  claim  to  the  property."  (n) 
The  master,  in       Several  cases,  to  a  similar  effect,  have  been  decided  in  the 
'^^^^  "^  United  States,  all  tending  to  establish  the  position,  that  the 

unui  abandon,  master,  althouffh  airent  of  the  assured  before  the  abandon- 
ment: onabaa-  »  o       o 

donmenthe  meut,  becomes,  by  abandonment,  the  agent  of  the  under- 
agent  of  the  ^'writers  from  the  moment  of  the  casualty  :  the  ground  of  this 
aul^rhe^bU'^  doctrinc  being,  that,  as  the  interest  in  the  salvage  is  thereby 
fromSeiim?  transferred  to  them  from  that  time,  the  agency  is  transferred 
of  the  I088.        with  the  subject,  (o)  ^ 

H^*  It  has  also  been  decided  in  the  United  States,  that,  though 

writers  ma/  the  Underwriters,  after  abandonment,  are  entitled  to  affirm 
^Hhe^mMte^  such  repurchase,  yet  they  are  not  bound  by  it,  unless  they 
"re^'dilfto"^  elect  to  take  to  it.  "The  insurer,"  says  Chancellor  Kent, 
them  and  leave  «  can  acccDt  of  the  repurchase  by  the  master,  as  his  construc- 

the  consequen-      . 

cestofaU  upon  tive  agent,  and  affirm  the  act,  or  he  can  leave  it  to  fall  upon 
^'  the  master."  (p) 

{n)  t  United  Ins.  Gomp.  «   Eobimon,  of  perusal.    See  eapeoially  t  Colambiaii 

in  error,  1  John.  S9h  Ina.  Comp.  9.  Ashby,  4  Peters  (S.  C.) 

(0)  See  these  cases  collected  in  2  PhiUipe  Rep.  138. 

on  Ins.  430-449:  they  are  well  worthy  (jp)  3  Kent's  Conim.  (9Ui  ed.)  332. 


>  See  Lawrence  v.  New  Bedford  Commercial  Ins.  Go.  2  Stoiy,  G.  G.  471. 
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Sect.  VIII.    Recovery  of  more  than  the  Amount  of  the 

Insurance, 

%  413.  It  is  quite  clear  that  the  assured  can  recover  for  a  Recovery  of 
total  loss,  as  stick,  only  the  amount  of  the  insurance,  or  the  amount  o^  the 
agreed  value  in  the  policy  :  the  only  question  is,  whether  he  """™**<*- 


can  recover,  in  addition  to  this,  the  amount  of  any  average  or  addition^toa  ^ 

partial  loss  sustained  before  the  happening  of  the  casualty,  in  ^^^  io»,  may 

respect  of  which  the  total  loss  is  paid.                                   •  pensesofre- 

As  to  this,  it  is  now  established  in  our  law,  1.  That  he  S^^OToUier 

cannot  so  recover  when  the  previous  partial  loss  consists  JSfy  iSJ^SST 

merely  of  sea  damage ;   2.  That  he  may  so  recover  when  it  ^^^^  ^ 

consists  of  repairs  actually  made  before  the  total  loss  incurred,  before  the  oc- 

,    ^,  .         .  ,                                       .               J    i_       ••              J         r  cnrrence  of  the 

and  this,  either  as  expenses  incurred  by  him  under  the  casualty  which 

special  clause,  in  laboring  and  travailing  for  the  defence,  ^abandooL^^ 
safeguard,  and  recovery  of  the  thing  insured,  or  else  as  a 

^substantive  average  loss,  though  the  former  seems  unques-  *  1194 
tionably  the  more  correct  and  preferable  mode  of  stating  the 
claim.^ 

The  following  are  the  cases  that  have  established  this  doc* 
trine  in  English  law  :  — 

A  ship,  ^^  warranted  free  from  American  candem!fiationj^^  in  Prior  avenge 

attempting  to  escape  an  American  embargo  then  in  force,  d^agc 


damage  uni^ 


ran  out  of  New  York  in  the  night,  and  sustained  an  average  ^nlib^Settt 
loss  by  strandini;  on  the  rocks  of  Governor's  island,  where  ^<^  i<^  •^ 

^  ^  '  canaoi  be  re- 

she  was  deserted  by  her  crew,  and  next  day  was  seized  there  covered  cumo. 
by  the  Americans,  and  condemned  by  them  for  breach  of  the  liwe  v.^j^!^' 
embargo :  the  assured  claimed  a  total  loss ;  but  the  court  ^  ^  ^^ 
held  that  he  could  recover  nothuig ;  not  a  total  loss,  for  that 
was  caused  by  American  condemnation,  a  risk  expressly  ex- 
Far  this  positioD  the  learned  commen-    3  Mwoo,  161.    Tbeae  caaei  will  be  foond 
tator  cites  the  foUowing  authorities :  —    collected  and  commented  on  in  Phillips 
t  Sadler  v.  Church,  2  Caines*s  Rep.  287.    on  Ins.  vol.  ii.  pp.  439  -  449,  chap.  xvii. 
t  Jumel  9.  Msrine  Ins.  Comp.  7  John,    sect  16.    "  Bfiect  of  Abandonment  as  to 
412.    t  United.  Ins.  Comp.  «.  Bobinson,    the  Condad  of  Agents." 
2  Caines*s  Bep.  280.    t  Willaid  v.  Don, 


I  See  Patter  9.  Prov.  Wash.  Ins.  Co.  4  Mason,  300 ;  Jumel  #.  Mnr.  Ins.  Co. 
7  John.  423^  424. 
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Reooveiy  of 
more  than  the 
amount  of  the 
insurance 


Doctrine  at 
stated  by  Lord 
EUenborougb. 


1195* 

Actual  dis- 
bursements for 
repairs,  in  fact, 
made  prior  to 
tiietoulioss, 
may  be  reoov- 
«ed  in  addition 
thereto ;  either 
as  a  substantive 
average  loss,  or 
underthe  clause 
^  to  sue,  labor, 
travail,  4ic."  in 
and  about  the 
recovery  of  the 
thing  insured. 
Le  Uheminant 
V.  Pearson, 
4  Tftunt  367. 


cepted  by  the  policy  ;  not  an  average  loss,  because  the  total 
loss,  by  subsequent  seizure  and  condemnation,  took  away  the 
right  to  recover  in  respect  of  the  previous  partial  loss  by  sea 
damage,  {q) 

Upon  the  general  question,  Lord  EUenborough  said, — 
^'  There  may  be  cases  in  which,  though  a  prior  damage  may 
be  followed  by  a  total  loss,  the  assured  may  nevertheless  have 
rights  or  claims  in  respect  of  that  prior  loss,  which  may  not 
be  extinguished  by  the  subsequent  total  loss.  Actual  dis- 
burseneenis for  repairs^in  factymade^  in  conseqtience  cf  injuries 
by  the  perils  of  live  sea^  prior  to  the  happening  of  the  total  loss^ 
are  of  this  description,  unless,  indeed,  they  are  to  be  more 
properly  considered  as  covered  by  that  authority  with  which 
the  assured  is  generally  invested  by  the  policy,  '  of  suing, 
laboring,  and  travailing  for,  in,  or  about  the  defence,  safe- 
guard, and  recovery  of  the  property  insured  ; '  in  which  case^ 
the  amount  of  these  disbursements  might  more  properly  be 
recovered  as  money  paid  for  the  underwriters  under  the  direc" 
Hon  and  aUotoance  *of  tins  provision  of  the  policy  j  than  as  a 
substantive  average  hss  to  be  added  cumukUively  to  the  total 
loss  which  is  afterwards  incurred  in  consequence  of  the  sea 
risks.^^  (r) 

*In  the  next  case  of  the  same  kind  that  came  before  the 
courts,  the  previous  partial  loss  was  of  the  description 
alluded  to  by  Lord  EUenborough,  and  consisted  of  actual 
disbursements  for  repairs  in  fact  made  prior  to  the  total  loss ; 
in  this  case  the  policy  was  on  ship  ^'  at  and  from  Jersey  to 
Norway ; "  the  ship  while  lying  in  port  at  Jersey,  before 
sailing,  sustained  an  average  loss  by  sea  damage,  which  the 
plaintiff  repaired;  having  been  afterwards  totally  lost,  by 
capture  in  the  course  of  the  voyage,  the  plaintiff  brought  his 
action  for  a  total  loss,  and  claimed  also,  in  his  declaration,  to 
recover  in  respect  of  the  expenses  incurred  in  the  repairs  of 
the  previous  partial  loss,  by  virtue  of  the  clause  in  the  policy 
empowering  him  to  sue,  labor,  and  travail  in,  and  for,  the 
defence,  safeguard,  and  recovery  of  the  ship.  The  Court  of 
Common  Pleas  held  that  the  plaintiff  might  recover,  in 
addition  to  a  total  loss,  for  the  sums  so  expended ;  and  Sir 
J.  Mansfield  remarked,  that  he  might  so  recover,  either  as 


(q)  livie  v.  J^aosen,  12  East,  648. 


(r)  12  Cast,  655. 
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for  an  average  loss  from  damage  repaired,  or  as  expenses  Reoovery  or 
incurred  under  the  permission  in  the  policy,  ^'  to  sue,  labor,  amount  of  the 
travail,"  &c.  (5)  '°'""''°^' 

The  same  principles  were  acted  upon  in  the  following  ^*^®  expenae  of 
case :  —  A  ship,  having  sailed  from  Calcutta  for  England,  was  coppenng  aetur 
so  damaged  in  the  Hooglev,  by  collision  with  a  steamer,  that  coveraUe  hJ^ 
she  was  obliged  to  put  back  :  on  this  first  occasion  she  was  [^otai  Ims  -  not 
re-coppcrcrf,  and  again  put  to  sea ;  being  a  second  time  forced  ^l^^^^ 
to  return  to  Calcutta,  in  a  very  disabled  state,  her  wales,  &c.  ^^'^J^^^ 
were  stripped  off,  in  order  to  examine  her  timbers,  which  onier  to  exam- 
being  found,  on  survey,  to  be  so  shattered  and  decayed  as  not  ^d  ml^^-  ^ 
10  justify  her  repair,  she  was  sold  as  a  wreck,  with  all  her  ^^H'^j^^^ 
appurtenances,  including  the  toaleSj  which  had  never  been  re-  (^ff^'^ " 
placedy  but  were  sold  with  the  rest  of  the  ship  as  they  lay  by  Stewart  o. 
her  side  in  the  ship-builder's  yard.     The  plaintiff,  under  a  NrK!'92x"' 
declaration  alleging  that  he  had  been  put  to  great  .expenses 
in  suing,  laboring,  and  travailing  for  the  recovery  of  the 
ship,   and  in  the  necessary  repair  of  damage  done  to  her 
before  she  was  totally  lost,  claimed  to  recover,  in  addition  to 
*ia  total  loss,  the  actual  expenses  incurred  in  re^coppering'  her      *  1196 
on  the  first  occasion,  and  the  estimated  expense  which  would 
have  been  incurred  in  replacing^  the  wales^  which  had  been 
stripped  off,  in  order  to  examine  her  timbers,  on  the  second 
occasion.     The  court,  on  the  principles  already  developed, 
held  that  he  was  entitled  to  recover  in  respect  of  the  first 
item,  but  not  in  respect  of  the  seccmd,  that  being  an  expense 
which  might  have  been,  but,  in  point  of  factj  never  was^  in- 
curred, (t)    Even  had  actual  expense  been  incurred  in  re-  £xpenae«  mint 

^  *^  ^  be  prudently 

placing  the  wales,  Mr.  J.  Manle  was  of  opinion  that,  under  and  pimwri/ 
the  circumstances,  it  could  not  have  been  thrown  upon  the  they  wiu^ 
underwriters,  on  the  ground  that  the  assured  cannot  recover  "**  *^"™' 
even  for  expenses  actually  incurred,  except  where  they  have 
been  also  prudently  and  properly  incurred,  which  in  this 
instance  would  clearly  not  have  been  the  case,  (u) 

The  principles  thus  established  in  our  jurisprudence  have  Law  in  the 
been  adopted  and  confirmed  in  that  of  the  United  States  (t;)  ;  tbe'same.  ^^^ 

(«)  La  Cbeoniiiant  9.  PMraoo,  4  Tauot.  («)  See  the  judgment  of  Manle,  /. 

an.  ibid.  948-000. 

(I)  Stewart  v.  Steele,  5  Scott,  N.  R.  (r)  See  the  cases  collected  2  Phillips 

927.    See  also  BlBckett  9.  Royal  Exch.  on  Ins.  464  -  467. 
Aas.  Compi  2  Cr.  dE  J.  244. 


"^ 
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wudoovttf  €n 

more  than,  the 
amount  of  the 
insuranoe. 


The   ^ 
must  be  the 
neoesiary  and 
direct  ooDse- 
queocesofaoroe 
peril  iDSured 
agaioat,  and  fall 
within  the 
scope  of  the 
clause  "  to  sue, 
labor,  travail," 
&c. 


1197* 

Expenses  of 
reclaiming  cap- 
tured property. 

Jiii^.  incases 
of  emoajgo. 


General  avei^ 
age,  if  due  be- 
fore total  loM, 
is  recoverable 
oumulatively 
thereto. 

Law  in  Franoe 
on  this  point 

Opinions  of 

French  jurists 
divided. 


and  it  has  also  been  there  laid  down,  in  conformity  with  the 
remarks  of  Mr.  J.  Maule  in  the  case  last  cited,  that  these 
expenses,  in  order  to  give  a  claim  against  the  underwriter  in 
addition  to  a  total  loss,  must  have  been  necessarily  incurred 
in  laboring  for  the  safety  and  recovery  of  the  subject  in- 
sured (u^),  and,  if  claimed  under  the  clause  in  the  policy  per- 
mitting the  assured  so  to  labor,  &c.^  must  be  shown  to  have 
arisen  from  a  prosecution  of  the  direct  objects  contemplated 
by  the  clause,  (x)  Thus  an  extra  allowance  of  a  dollar  a  day 
promised  and  paid  by  the  assured  to  the  captain  for  remain- 
ing by  the  property  after  capture^  and  using  his  best  efforts 
for  its  recovery,  was  there  held  not  to  be  recoverable  from 
the  underwriter  in  addition  to  a  total  loss,  (y)  On  the  other 
*hand,  expenses  necessarily  and  honA  fide  incurred  by  the 
captain  in  causes  of  capture^  for  the  delivery  of  the  captured 
property,  as  by  prosecuting  an  appeal,  &c.  may  be  recovered 
cumulatively  to  a  total  loss,  (z)  In  a  case  of  embargo^  agEuOf 
where  the  underwriters  refused  to  accept  abandonment,  and 
the  assured,  who  might  have  sold  the  ship,  instead  of  doing 
so,  or  laying  her  up,  chose  to  keep  on  the  crew  under  wages, 
it  was  held,  that  he  could  not  throw  this  expense,  which, 
under  the  circumstances  was  unnecessary^  and  uncalled  for, 
on  the  underwriters  (a) :  where,  however,  any  contribution 
in  the  nature  of  general  average  has  become  due  from  the 
assured,  previously  to  a  total  loss,  it  has  been  held  that  this 
may  be  recovered  in  addition  to  a  total  loss.  (6) 

In  France,  on  the  other  hand,  after  some  fluctuation  in  the 
authorities,  the  question  has  finally  been  decided  against  the 
right  to  recover,  under  any  circumstances,  for  an  average,  in 
addition  to  a  total,  loss.  Valin  (c),  indeed,  and  Pardessus  (<2), 
while  they  admit  that  such  claim  can  only  be  made  by  virtue 
of  the  permissive  clause,  *'  to  sue,  labor,  travail,"  &c.  yet 


{w)  t  M'Bride  9.  Marine  Ins.  Comp.  7 
John.  Rep.  483,  cited  2  Philhps,  466. 

{x)  2  Phillips  Ins.  469. 

(]f)  t  Watson  9.  Marine  Ins.  Comp.  7 
John.  Rep.  57.  This  may  also  be  put  on 
the  ground  that  the  promise  and  payment 
to  the  captain  were  without  oonsidera- 
tion,  he  being  bound,  without  txtrm  pay, 
to  do  his  best  for  the  interests  of  all  con- 
oerned. 

{»)   t  Lawrence  9.  Van  Home,    I 


Caines,  284.  Watson  e.  Marine  Ins. 
Comp.  7  John.  SI. 

(a)  t  M'Bride  9.  Marine  Ins.  Comp.  7 
John.  Rep.  483. 

{b)  t  Barker  v.  Phoenix  Ins.  Comp. 
8  John.  Rep.  245.    2  Phillips  on  Ins.  466. 

(«)  Comm.  tit.  vi.  des  Assurances,  ait. 
45,  torn,  ii  p.  338,  ed.  Becane,  1838. 

(^  Cours  de  Droit  Comm.  tom.  iii.  p. 
483,  ed.  1841. 
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contended  that,  whenever  the  policy  does  contain  this  clause,  Recovery  of 

1  't  •!      •  1^1  11      more  than  the 

soch  expenses,  if  necessarily  incurred,  must  be  recoverable  amount  of  the 


uwuranoe. 


But  it  11  now 


from  the  underwriter,  in  addition  to  a  total  loss,  as  having 

been  incurred  by  his  special  authorization.  Emerigon  (e)  and 

Boulay-Paty  (/),  however,  maintained  that  the  permissive 

clause  could  not  have  the  effect  of  fixing  the  underwriters 

with  so  extensive  a  liability,  nor  of  subjecting  him  to  any 

loss  beyond  the  amount  which  he  had  agreed  to  insure,  and 

on  which  alone  he  had  received  premium.     In  this  state  of  ^'Ju^i'byS 

the  authorities,  the  question  came  up  for  decision  before  the  Courde  Caa- 

_,  '  aationi  that  no 

^KTour  de  Cassation,  on  the  following  state  of  facts :  a  French  expenaea  for 
merchant  and  shipowner  insured  ship  and  cargo  from  the  ^£?8ea.Sam- 
isles  of  Prance  and  Bourbon  to  a  port  of  discharge  in  France :  JSJcred  k  aT 
the  ship  having  encountered  considerable  sea  damage  at  the  diUon  to  a  total 
Isle  of  France,  which  had  been  there  repaired,  on  getting     :|^  V[!3d 
into  the  English  Channel,  in  her  voyage  home,  was  com* 
pelled  to  put  into  Dartmouth  for  further  repairs,   which 
were  also  done  and  paid  for;  after  which  she  again  pro* 
ceeded  on  her  voyage  and  was  totally  lost  by  stranding  in 
St  Malp  Roads :  the  assured,  who  had  abandoned,  claimed 
to  recover,  in  addition  to  a  total  loss,  the  expense  thus  in- 
curred for  repairs :  the  Tribunal  of  Commerce  at  Rochelle 
(17th  April,  1819)  and  the  Cour  Royale  of  Poitiers  (8th  Feb. 
1820)   successively  allowed  his  claim:   but  the  Cour  de 
Cassation,  after  a  very  long  and  interesting  argument,  finally 
rejected  it,  on  the  ground  laid  down  by  Emerigon  and  Bou* 
lay.Paty.  {g) 


Sect.  IX.  Of  Ihe  Aijusiment  of  Salvage  Losses. 

^  414.  In  cases  of  abandonment,  the  assured,  as  we  have  Of  theadjivt. 
seen,  is  entitled  to  the  whole  amount  of  the  insurance,  and  ^^      ^"^ 
the  underwriter,  on  payment  of  such  amount,  is  entitled  to  Mode  of  ad- 
the  net  proceed,  of  whatever  may  be  saved.  -  in  other  word.,  J^:^-^ 
to  the  salvage,  after  deducting  the  expenses  of  saving  and  J^Jj^^***"" 

{e)  Cbap.  xvii.  aeet.  S,  vol  ii.  pp.  238-  Comp.  chad  at  length  by  Bonlay-Paty, 

945^  ed.  1827.  Coura  de  Droit  Com.  Mar.  torn.  hr.  pp. 

(/)  Conn  de  Droit  Comm.  Mar.  torn.  ^9-932.    The  caaa  ii  very  iateieatiog, 

if.  pp.  272-276, 519-533.  and  well  deMrvet  a  peniaal  by  Eogiiih 

(f)  Caae  of  Kennel  v.  Royal  Aaa.  lawyeia. 
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or  the  adjint-    recovering  it.     We  have  also  seen  that,  even   where  no 
loiMs.  abandonment  has  been  made,  he  is  equally,  on  payment  of  a 


total  loss,  entitled  to  the  net  salvage  that  may  ultimately 
come  to  hand.  In  the  first  case,  the  loss  is  frequently  called 
a  salvage  loss  toith^  and  in  the  latter,  a  salvage  loss  without^ 
abandonment.  The  only  difference  between  the  two  cases 
is,  that,  in  the  former,  the  underwriters  generally  at  once 
1199*  *pay  the  whole  amount  insured,  and  the  salvage  is  thereupon 
transferred  to  them,  and  its  net  proceeds  divided  amongst 
them,  in  proportion  to  their  several  interests,  in  the  manner 
already  stated ;  in  the  latter  case,  the  underwriters  usually 
agree,  in  the  first  instance,  to  a  payment  on  account,  of  a  sum 
which  is  calculated  as  the  probable  difference  between  the 
amount  insured  and  the  net  value  of  the  salvage:  should 
this  amount  prove  less  than  the  real  difference,  they  pay  the 
balance  of  the  loss  after  it  is  finally  settled ;  if  more,  the 
assured  repays  the  excess.  (K) 
liOM  on  goods  This  mode  of  adjustment  is,  generally  ^peaking,  only 
agedat an™  adapted  to  cases  of  total  loss,  either  constructive  or  absolute ; 
ofUiejrdoitSa-  ^^®'®  **>  howcver,  ouc  casc  of  partial  or  average  loas  to  which, 
^fuju^  in  practice,  it  is  frequently  and  properly  applied — and  that 
asaaaivagff  18,  where,  by  the  perils  of  the  sea,  the  ship  is  disabled  and 
prevented  from  proceeding  on  her  voyage  at  some  place  short 
of  her  port  of  destination^  and  the  cargo,  or  that  part  of  it 
which  is  saved,  in  order  to  prevent  further  deterioration,  is 
obliged  to  be  sold  at  the  place  of  the  disaster :  in  such  cases 
the  loss  is,  in  practice,  almost  always  adjusted  as  a  salvage 
loss,  t.  e.  each  underwriter  either  at  once  pays  the  whole 
amount  of  his  subscription,  and  takes  his  proportionate  share 
of  the  net  proceeds  of  the  sale,  after  deducting  all  necessary 
expenses  ;  or  he  pays  the  difference  between  such  share  and 
Hardjr  v.  innes,  the  amount  by  him  subscribed,  (t)  In  one  case,  where  a 
ship,  with  a  cargo  of  indigo  just  loaded  on  board,  was  upset 
and  sunk  in  her  port  of  loadings  and  the  indigoes,  having  been 
got  out  of  her,  were  sold  by  auction  there,  at  a  loss  of 
71  per  cent,  on  their  cost  price  on  board,  the  court  held  that 
the  true  principle  of  adjustment  was  to  settle  this  as  a  total 


{h)  For  example,  aee  Gammon  «.  Bev-       (»)  Stevens  on  Average,  79-81,  9(k 
eriey,  1  Moore.  583.  8  Taunt.  119.   Rob-    ed.    Beneck6,  Plr.  of  lodem.  442-447. 
sell  9.  Dunakey,  6  Moore,  283. 


6  Moore,  574. 
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loes.  with  benefit  of  salvage,  i.  e.  to  calcitlate  the  loss  ac-  Of  the  adjust- 

'  11. «.  T  ■••  •  i»i       menl  of  salvage 

cording  to  the  dilfereBce  between  the  invoice  price  of  the  icwes. 
indigo  at  its  part  of  leading  and  the  sum  it  fetched  as  sold 
Hhere  in  its  damaged  state ;  and  the  loss  having  been  ad-  *  1200 
justed  by  an  arbitrator  on  this  principle^  the  court  refused  to 
set  aside  bis  award,  although  it  appeared  that  the  indigo, 
after  the  sale,  had  been  dried  and  sent  on  by  other  ships  to 
London  (its  port  of  destination,)  where  it  realized  nearly  as 
much  as  though  it  had  received  no  injury  whatever,  (j) 


^  Sect.  X.  Of  ^  Preliminary  Proof. 

The  American  marine  policies  generally  contain  a  pro-  of  the  preiimi- 
^sion,  that  a  loss  shall  be  paid  in  thirty,  sixty,  ninety,  or  p^nr  P^^- 
some  other  number  of  days,  after  proof  of  the  loss.     This 
provision  has  given  rise  to  what  is  termed,  in  our  law,  the 
preliminary  proofs.     The  act  of  abandonment,  under  the 
general  law  of  insurance,  and  the  furnishing  of  the  prelimi* 
nary  proofs,  under  the  special  stipulation  in  the  policy,  are 
distinct  acts,  and  must  not  be  confounded.^    The  object  of  ^^^^  ^  ^ 
this  provision  is  only  to  furnish  reasonable  information  to  the  provisioa  re- 
insurer, so  that  he  may  be  able  to  form  some  estimate  of  his  marv'^^and 
rights  and  duties,  before  he  is  obliged  to  pay.     It  has  always  ^^dkg^' 
been  liberally  expounded,  and  is  construed  to  require  only 
the  best  evidence  of  the  fact  that  the  party  possesses  at  the 
time.^    *'  The  sufficiency  of  the  preliminary  proof,  is  always 
a  question  of  law,  to  be  determined  by  the  judge  at  the 
trial."  ^    Still  in  order  to  sustain  an  action  for  a  loss  it  is 
necessary  that  some  preliminary  proof  should  be  exhibited, 
unless  it  has  been  waived.^    It  is  not  necessary  that  this 
preliminary  proof  should  be  furnished  at  the  time  of  making 
an  abandonment.^ 

(j )  Uaidy  V.  Iddcs,  6  Mooie,  974. 

>  P^r  Kent,  Ch.  J.  in  Barker  9.  Phoenix^ns.  Co.  8  John.  317, 318. 

*  Per  Kent,  Ch.  J.  in  Barker  9.  Phonix  Ina.  Co.  8  John.  317, 318 ;  Tttksot  v.  Ma. 
rise  Ina.  Co.  2  John.  130 ;  Haff9.  Marine  Ina.  Co.  4  John.  139;  Lawrence  v.  Ocean 
Ina.  Co.  11  John.  239;  Rankin  v.  Amer.  Ina.  Go.  1  Hall,  631. 

s  P^  OaUey,  J.  in  Rankin  9.  Amer.  Ina.  Ca  1  Hall,  031, 639L 
«  Allegre  a.  Maryland  Ina.  Co.  6  Hair,  dc  John.  40a 

•  Barker  V.  Phoenix  Ina.  Co.  8  John.  307. 

VOL.  n.  40 
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orthepreUmi-       Ordinarily  the  proofs  to  be  exhibited  in  ease  of  loss,  to 

naiy  proof. 


andloas. 


-   show  the  interest  of  the  assured,  are  the  bilk  of  lading,  aad 

riT^Wbited  to  I'^^oi®®*  ^^  ^^^^  Other  equivalent  proof,  as  the  nature  of  the 
•howjnteicBt  ease  admits  of,  that  being  the  kind  of  proof  required.^  The 
survey  of  the  vessel  or  cargo,  the  protests,  consular  certifi- 
cates, letters  of  the  captain  or  other  correspondents,  &c.  are 
the  ordinary  proofs  to  show  that  a  loss  has  taken  place.' 
Preliminary  proof  of  interest  is  sometimes  made  by  the 
affidavits  of  the  parties  claiming  for  the  loss.^ 

In  Talcot  v.  Marine  Ins.  Co.^  the  policy  contained  a  pro- 
vision that  the  loss  was  to  be  paid  in  thirty  days  after  proof 
thereof.  The  court  said,  — ''  It  is  sufficient  to  exhibit  to  the 
insurer,  the  usual  documentary  evidence,  and  so  it  was  de- 
cided by  this  court  in  the  case  of  Lenox  v.  The  United  Ins. 
Co.  That  was  the  case  of  an  insurance  upon  goods,  and  the 
policy  contained  such  a  clause  as  the  above,  and  the  assured 
exhibited  to  the  underwriters  a  customary  protest,  showing  his 
loss,  and  a  bill  of  lading  and  invoice,  showing  his  interest, 
and  this  was  held  to  be  sufficient.  The  question  in  that  case 
did  not  arise,  whether  the  protest,  as  evidence  of  loss,  would 
have  been  sufficient  imihout  the  other  documents,  as  evidence 
of  interest.  Proof  of  loss  of  a  vessel  does  not  imply  proof 
of  the  owner's  title.  It  would  be  violence  to  push  the  con- 
struction of  those  words  to  that  extent."  ^ 

Where  the  vessel  had  been  captured,  and  the  master  bad 
been  made  prisoner,  and  the  assured,  on  being  informed  of 
the  loss  by  the  pilot,  who  was  present  at  the  capture,  commu- 
nicated his  information  to  the  underwriters ;  Mr.  Chief  Jus- 
tice Parsons  said,  in  giving  the  opinion  of  the  court ;  —  "In 
this  case  it  is  our  opinion  that  the  evidence  of  the  loss  exhib- 
ited was  sufficient!  Nothing  can  be  objected  against  it,  but 
the  want  of  the  affidavit  of  the  pilot,  which  it  is  not  usual  to 
send;  and  which  he  is  not  obliged  by  law  to  make.     The 


1  AHegre  v.  Maryland  Ins.  Co.  6  Harr.  &  John.  408 ;  Tialoot  v.  Marine  Ins.  Co.  2 
John.  130,  136. 

<  See  Barker  9.  Phcenix  Ins.  Co.  8  John.  307 ;  2  PhiL  Ins.  511 ;  Cra%  «.  Un.  Ins. 
Co.  6  John.  226 ;  Taloot  v.  Marine  las.  Co.  2  John.  130 ;  Vos  v.  Biobinsoa,  9  JoiML 
192  ;  Lovering  v.  Mercantile  Marine  Ins.  Co.  12  Pick.  359,  360. 

s  Craig  r.  United  Ins.  Co.  6  John.  226. 

«  2  John.  130. 

s  See  Lenox  o.  United  Ins.  Co.  3  John.  Cas.  291 
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master  was  a  prisoner,  and  could  make  no  protest ,  which  is  Of  the  preiimi- 
the  usual  evidence,  when  it*can  be  obtained."  ^  naryproot. — 

In  a  case,  where  it  was  agreed  by  the  poUcy,  ^^  that  if  the 
vessel,  upon  a  regular  survey,  should  be  thereby  declared 
unseawortby,  by  reason  of  her  being  unsound  or  rotten,  or 
incapable  of  prosecuting  her  voyage,  on  account  of  her 
being  unsound  or  rotten,  then  the  insurers  shall  not  be  bound 
to  pay  their  subscription,"  a  loss  occurred,  during  the  voyage,  suirey  called 
and  the  vessel  was  surveyed  and  condemned.     The  insurers  for  by  msureis 

•^  but  not  pro- 

lequved  the  assured  to  produce  the  survey  which  had  been  daoed. 
made  upon  the  vessel ;  but  the  assured  did  not  produce  it, 
Thompson,  J.  delivering  the  opinion  of  the  court  said :  — 
'^  Good  faith  and  the  true  spirit  and  intention  of  the  clause, 
requiring  preliminary  proof  of  loss,  required  the  plaintiff  to 
disclose,  at  least  all  the  documentary  evidence  in  his  posses- 
non,  touching  the  nature  and  extent  of  the  loss.  The  survey 
most  have  been  a  material  document  to  the  insurers,  in 
forming  their  judgment,  whether  the  loss  claimed  was  really 
total,  because  it  is  the  opinion  of  competent  judges,  formed 
upon  the  spot,  as  to  the  state  and  condition  of  the  vessel,  and 
the  extent  of  the  requisite  repairs.  No  good  reason  appears 
for  withholding  it  in  the  present  instance.  The  very  fact  of 
not  producing  it  was  calculated  to  awaken  suspicion.  We 
are,  accordingly,  of  opinion,  that  the  plaintiff  was  bound  to 
{voduce  it,  or  give  some  account  of  its  non-production,  and 
that  he  ought  accordingly  to.  have  been  nonsuited  upon  the 
trial."  « 

The  insurers  may  by  their  language  or  acts  waive  the  pro-  Wdver  of  the 
duction  of,  or  defects  in,  the  preliminary  proof.     Thus  in  a  the  preUmiBary 
case  where,  upon  the  assured  making  claim  for  a  loss,  the  ^"^ ' 
insurers  answered  that  they  *'  would  not  settle  the  claim  in  any 
way."     Sutherland,  J.  delivering  the  opinion  of  the  court 
said ;  —  *^  The    defendants  waived  whatever    imperfection 
there  may  have  been  in  the  preliminary  proofs  of  the  plain- 
tiff's interest  in  the  subject  insured,  by  not  putting  their 
refusal  to  pay  upon  that  ground.     They  declared  that  they 
*  would  not  settle  the  claim  in  any   way ; '    putting  their 


1  Moneon  9.  New  Eog.  JH^r.  Ins.  Co.  4  Maii.  88, 90. 

•  mSv,  Marine  Int.  Go.  4  John.  132, 135, 136. 
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Ofthejyreiimi.    objection  to  pay  on  the  merits  of  the  case,  and  not  on  any 
naryproor. —  defect  in  the  proof  of  the  plaintiff's  interest.    U  that  ground 
bad  been  taken,  the  defect  might,  and  undoubtedly  would 
have  been  supplied.^'  ^ 

Where  the  assured  gave  notice  of  a  claim  for  the  loss  of  a 
vessel  which  had  been  condemned,  and  the  insurers  at  first 
demanded  the  captain's  protest,  and  after  some  correspond- 
ence gave  notice  to  the  assured,  that,  "  they  did  not  consider 
themselves  answerable  for  the  claim,''  this  was  held  to  be  a 
waiver  of  all  objection  to  the  preliminary  proofe  offered  by 
the  insured.^ 

So  in  another  case,  in  an  action  upon  a  policy  of  insurance 
on  a  vessel,  no  evidence  was  offered  of  any  preliminary  {«oof 
being  exhibited  to  the  insurers  before  the  action  was  brought, 
except  an  abandonment,  a  demand  of  payment,  and  an 
agreement  of  the  parties  to  refer  the  case  to  arbitrators ;  it 
appeared,  however,  that  the  insurers  had  always  refused  to 
pay,  on  the  ground  of  the  unseaworthiness  of  the  vessel,  and 
not  on  account  of  the  want  of  further  preliminary  proof. 
Putnam,  J.  said :  — ''  The  court  very  properly  left  it  to  the 
jury  to  determine  whether  the  defendants  had  not  waived 
their  right  to  any  further  proof,  or  whether  it  was  not  evi- 
dence, that  they  had  such  proof.  We  all  think  that  direction 
was  right,  and  are  satisfied  with  the  result  expressed  by  the 
c^inion  of  the  jury,  for  the  plaintiff,  as  to  that  part  of  the 
case."  *  y 


1  Francis  9.  Ocean  Ins.  Co.  6  Cowen,  404,  41(^ ;  S.  C.  2  Wendell,  64.  See  abo^  to 
tbe  same  effect,  Vos  v.  Robinson,  9  John.  193;  Allegie  v.  Maryland  Ins.  Co.  6  Hair, 
dt  John.  404 ;  Johnston  «.  Gol.  Ins.  Co.  7  John.  315 ;  Lawrence  v.  Ocean  Ins.  Ca 
11  John.  241 ;  Heath  v.  Franklin  Ins.  Co.  1  Cashing,  2S7. 

*  Ins.  Co.  V,  Bathurat,  5  Gill  &  John.  159. 

*  Martin  r.  Fishing  Ins.  Co.  20  Pick.  389, 396.  See  also,  Heath  v.  FnnkUa  Ids. 
Co.  1  Ciuhing,  257 ;  M*Intire.v.  fiowoe,  1  John.  229. 
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♦CHAP.  X.  ♦ISOl 

ADJUSTMENT  OF  THE  POLICY  —  ITS  EFFECT  AS  AK 
ADMISSION   OF  LIABILITT. 

§  415.  When  the  amount  of  indemnity  which  the  assured  Adjustment  of 
is  entitled  to  receive,  and  the  proportion  of  such  amount  which  it8%Sba  u~aa 
each  underwriter  is  liable  to  pay  on  the  sum  by  him  sub-  fjabliiry!^ 
scribed,   has  been  settled   and   ascertained,  (in   the  mode  What  is  meaoT 
already  indicated  in  treating  of  the  adjustment  of  average  menro*^{ha" 
and  salvage  losses,)  an  indorsement  is  made  on  the  policy,  v^^r- 
generally  in  the  following,  or  some  similar  form:  —  ^^  Ad' 

justed  the  loss  on  this  policy  at  £ per  cent,^^     The  policy 

thus  indorsed  is  then  taken  round  by  the  broker  to  the  differ- 
ent underwriters,  who  respectively  affix  their  initials  to  the 
memorandum,  and  very  frequently,  at  the  same  time,  strike 
a  pen  through  their  subscription  at  the  foot  of  the  policy,  (a) 
The  policy  thus  indorsed  is  said  to  be  adjusted:  the  loss, 
however,  is  not  then  paid ;  but,  by  the  general  usage  of  the 
trade,  is  understood  to  be  payable  at  a  month  or  six  weeks 
from  that  date :  at  the  end  of  that  period  the  amount  is  |^j!j^  ^^ 
entered  to  the  debit  of  the  underwriter  in  the  broker's  books, 
a  pen  is  drawn  through  bis  initials  affixed  to  the  memo- 
randum of  adjustment,  and  the  loss  is  then  said  to  be  struck 
off^  or  settled  in  account ;  although,  as  between  the  broker  and 
Widerwriterf  it  is  frequently  the  case  that  no  money  even  then 
passes  between  them,  but  the  amount  is  merely  carried  to 
the  creditor  and  debtor  side  of  their  mutual  accounts,  the 
general  balance  of  which  is  made  up  at  the  end  of  every 
current  year ;  and  the  excess  of  all  the  ^losses  in  the  account  *  1202 
(if  any)  over  the  sums  due  for  premiums  in  the  same 
account,  is  either  then  paid  by  the  underwriter  or  suffered  to 


(a)  Sometimes,  instead  of  being  in-  the  policy  against  the  subscription  of  tbe 

dofsed  on  tbe  poboy,  the  memorandum  underwriter.    Adams  v.  Saunden,  4  C. 

of  adjustment  is  written  at  the  loot  of  &  P.  25. 

40* 
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A^nstmentof    run  on  88  an  item  to  his  debit  in  the  next  year's  account :  if 

the  DoLicv  ~^ 

its  effect  as  an  the  balance  is  the  other  way,  or  in  flavor  of  the  underwriter, 
liability?'^  ^  ^^^  Same  coursc  is  observed,  mutatis  mtUandis :  as  between 
Aioasrtnick""  ^^  broker  and  the  underwriter^  directly  the  amount  of  the 
pSi^iB^CSy  ^^'^  ^  entered  to  his  debit  in  the  broker's  books,  and  his 
settled  M  be-     initials  struck  off  the  memorandum  of  adjustment,  the  account 

tween  the  bro-  ^  j  ^ 

ker  and  under-  is  finally  Settled,  as  far  as  regards  the  particular  policy  so 
But  not  as  be-  A<ljusted  (b)  I  as  between  the  underwriter  and  the  assured j 
tween  the  un-    however,  such  adjustment,  even  where  both  the  subscription 

derwnter  and  '  v  »  i^ 

the  assured,  un-  of  the  Underwriter  to  the  policy,  and  also  his  initials  affixed 
beaconsenJng  to  the  memorandum  of  adjustment,  have  been  struck  out,  is 
ani^of'the^*'  no  bar  to  an  action  by  the  assured  on  the  policy,  unless, 
^^^  indeed,  it  can  be  shown  either  that  the  assured  expressly 

consented  to  their  being  struck  out,  or  from  his  place  of 
residence,  general  habits  of  effecting  insurances  at  Lloyd's, 
and  other  material  circumstances,  must  be  taken  to  have  been 
cognizant  of  a  usage  to  regard  such  settlement  on  account 
as  payment,  and  therefore  impliedly  to  have  given  his  con- 
sent to  be  bound  by  the  adjustment,  as  conclusive  of  his 
Erasure  of  the   claims  Under  the  policy,  (c)     Even  in  such  cases,  the  mere 

underwriter's  i>  i 

subeoription       erasure  from  the  foot  of  the  policy  of  the  defendants  sttbscrnh 

^  ;S«^'  Uon,  (as  distinct  from  Ms  inLls  q^ced  to  L  memorand^of 

^^MttSnentan  ^justmentj)  is  no  proof  o{  payment  J  but  only  of  settlement  on 

*****^'  account ;  the  general  practice  being,  as  we  have  just  seen, 

to  strike  out  the  signature  to  the  policy  without  any  money 

passing  at  the  time,  on  the  faith  of  a  future  settlement  at  the 

month's  end.  (d) 

Effector adjustp      ^  416.  It  was  formerly  a  litigated  question,  to  what  extent 

ment  as  an  ad-  . ,  .^  o  *        ^       * 

mission  of  un-    an  adjustment  thus  indorsed  on  the  policy  operated  as  an 

derwriter*s lia-        j     •     •  /»  ^i_  j  "^     •     i»   i  'i**^         *^  i^ 

bOity:  rule  de-  admissiou  of  the  Underwriter's  liability  :  it  may  now,  how- 
from  the  #gygj.^  bg  taken,  as  the  fair  result  of  the  authorities,  that  an 
1203*  adjustment  is  nothing  more  than  a  promise  to  pay,  which  is 
only  binding  when  founded  on  the  consideration  of  previous 
liability,  and,  that  although  prvmA  facte  it  imports  considera- 
tion, yet  an  underwriter  who  has  merely  put  his  initials  to  it, 
but  not  paid  the  loss,  may  avail  himself,  at  the  trial,  of  any 

{h)  See  anu^  Part  I.  Chap.  V.  Art  1,  «.  MaiUand,  1  Gow*s  C.  205.    Soott  «. 

▼ol.  i.  pp.  109-112.  and  Art  3,  vol  L  pp.  Irving,  1  B.  &  Ad.  605.    Reyner  o.  Hall, 

126-129.  4  Tannt.  724. 

(c)  See  Mte,  Part  I.  Chap.  V.  Am  4,  {d)  Adams  v.  Saunden,  4  C.  &  P.  25. 

pp.  129- 136 ;  and  see  especialljr  Benson  M.  dc  Malk.  373. 
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defence  tendlnir  to  show  that  he  was  never  liable  under  the  Adjustment  of 

the  Dc^cv~^ 

policy,  and  this,  although  he  may  have  been  aware  of  all  the  iu  effect  as  an 
ISsicts  constitutiug  such  defence  at  the  time  of  signing  the  fiabiuty!^  ^ 
adjustment.  ' 

The  earliest  reported  case  on  the  subject  came  before  Chief  Adjustment 
J.  Lee :  the  indorsement  on  the  policy  was  as  follows :  —  to'pav,  u^^be 
"  Adfusied  the  loss  on  this  policy  at  98Lperce}U.j  which  I  agree  SSST^aLS  * 
to  pay  one  month  after  date : "  the  Chief  Justice  was  of  opinion 
that  an  adjustment  in  this  form  was  to  be  considered  as  a 
note  of  hand,  and  that  plaintiff  need  not  enter  into  proof  of 
loss,  (e)     And  it  was  afterwards  ruled,  by  Lord   Kenyon,  a»  *<>««»?• 
that  such  adjustment  may  be  given  in  evidence  without  a 
stamp  (/) ;  though  without  a  stamp  it  could  not,  it  seems, 
be  sued  on  as  a  promissory  instrument,  (g) 

Lord  Kenyon,  in  all  the  cases  of  the  kind  that  came  before  oases  before 
him  at  Nisi  Prius,  uniformly  ruled  that  an  adjustment  was  not  Jfto^l",^^ 
conclusive  where  it  could  be  shown  to  have  been  made  under  of  an  adjust 

.  .  ment  as  an 

any  misconception  of  the  law,  or  the  fact.  (A)  ^    Thus,  in  one  admission. 
of  these  cases,  he  refused  to  hold  an  adjustment  conclusive  GaibiSthT*' 
where  the  same  witness  who  proved  the  defendant's  signature  cas«  3^**^' 
to  the  adjustment  proved  also  that,  soon  after  signing  it, 
doubts  had  arisen  in  the  mind  of  the  underwriters  as  to  the 
honesty  of  the  transaction,  and  that  they  had  called  for  further 
proof ;   and  the  plaintiff,  who,  at  the  trial,  relied  on  the  ad- 
justment alone  for  the  proof  of  his  case,  was  nonsuited,  (i) 
*In  another  case,  his  lordship  ruled  the  same  point,  even      ^1204 
though  it  appeared  that,  before  signing  the  adjustment,  the 
underwriter  had  perused  all  the  documents  and  papers  re* 

(e)  Hogg  V.  Gouldney,  Beawes,  310.  (4)  Rogen  «.  Maylor,  Paric  on  las. 
Paik  on  Ins.  266,  Sth  ed.  Marshall  on  267,  8th  ed.  Maishall,  644.  De  Oar- 
Ins.  642.  See  S.  P.  Hewitt  v.  Flezney,  ron  v,  Galbraith,  Park  on  Ins.  267,  Sth 
Beawes,  306.  ed. ;  and  also  Peake's  Add.  Cases,  37. 

(/)  Wiebe  9.  Simpson,  Selw.  N.  P.  ChnsUan  v.  Coombe,  2  Esp.  489. 

909,  9th  ed.  (t)  De  Garron  9.  Galbraith,  Park  on 

(g)  Per  Lord  EDenboroagfa,  1  Camp.  Ins.  267.    Peake*s  Add  Cases,  37. 
196. 


>  In  Dow  V.  Smith,  1  Caines,  32,  on  an  applieation  to  set  aside  an  adjustment,  the 
comt  in  New  York  said,  ^  It  appears  that,  previocis  to  the  adjustment,  all  the  facts 
were  communicated  to  the  underwriters.  The  adjustment  was  made  by  the  under- 
writen  with  their  eyes  open.  An  adjustmen^nnot  be  opened,  except  on  the  ground 
either  of  firand,  or  mistake,  fiom  facts  not  knAnu'*  See  Faughier  v,  Hallett,  S  John. 
Cas.  233. 
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Adjastmefit  of  lating  to  the  lo€»  which  were,  tU  that  tmSj  in  the  possession 
iu%^t aaan  of  the  assured,  bat  had  not  seen  another  material  piece  of 
liability!^  ^  evidence  which  came  to  hand  after  the  ac^ustment  took 
ChristiHii  V.       place,  (y) 

^bc,2Eip,      Lord  Ellenborough  carried  out  to  the  full,  if,  indeed,  he 
Gates  before      did  not  extend,  the  same  doctrine.     Thus,  in  the  first  case  of 
borouffhr'^'       the  kind  which  came  before  him,  he  allowed  the  defendants, 
f^.S5^^^  notwithstanding  the  adjustment,  to  go  into  proof  of  a  devia* 
tion  in  the  course  of  the  voyage,  which  being  established,  he 
Cfaa^^'  1      nonsuited  the  plaintiff  (A?) :  in  the  next  case  of  the  same  kind, 
Camp.  133.       his  lordship  allowed  proof  to  be  gone  into  of  a  material  con- 
^writer^ku     cealmcut  at  the  time  of  effecting  the  policy,  although  it  ap- 
£»!te^iMi"^ *   peared  that,  just  before  putting  his  initials  to  the  adjustment, 
notwitutanj.     the  defendant  had  read  letters  from  the  captain  giving  a  full 
roent  of  t£e  *    Bccount  of  all  the  circumstauccs  of  the  loss  {I) :  in  charging 
Slm^if^ofanf    ^b®  j^^y  on  this  occasion,  the  Chief  Justice  drew  a  broad  dis- 
or  i^Sffc*"^^  tinction  between  cases  where,  upon  a  dispute,  the  money  is 
paidj  and  those  in  which  there  is  only  a  promise  to  pay  :  "  if 
the  money  lias  been  paid  it  cannot  be  recovered  back  without 
proof  of  fraud ;  but  a  promise  to  pay  will  not  in  general  be 
binding  unless  founded  on  a  previous  liability.    What  is  an 
adjustment  ?    An  admission^  on  the  supposition  of  the  truth  of 
certain  facts  stated^  thai  the  assured  are  entitled  to  recover  on  the 
policy.     An  underwriter  must  make  a  strong  case  after  ad- 
mitting his  liability ;  but,  until  he  has  paid  the  money,  he  is  at 
liberty  to  avail  himself  of  any  defence  which  the  facts  or  the  law 
of  the  case  will  fumish.^^  {m) 
Shepherd  9.  In   the  next  case.   Lord   Ellenborough  established    the 

1  Camp. '274.  position,  that  an  adjustment  is  not  binding  on  the  under- 
isnoi^tindST"^  writer,  although,  at  the  time  of  signing  it,  he  had  full  means 
ontheundei^     of  rendering  himself  acquainted   with   the   history   of  the 

wnler, although  ,    ,  r    .       1  -r  1  •  • 

at  the  time  of  voyage,  and  the  manner  of  the  loss,  if  his  attention  was  not 
hadftSi  means  *then  peculiarly  drawn  to  circumstances  he  afterwards  learns, 
the^ftttxu^i^  by  which  the  underwriters  are  discharged.  The  facts  of  the 
J^[*^«^.  case  were  shortly  as  follows:  —  Before  signing  the  adjust- 
attheyrwUy  mcut,  thc  defendant  had  read  a  statement  which  was  posted 
**^  up  at  Lloyd's,  to  the  effect  that  the  ship  had  chased  every 

thing  she  saw^  and  been  subsequently  captured,  owing  to  the 

(j)  Christian  v,  Coombe,  2  Esp.  489.  ^       (/)  Herbert  v.  Champion,  1  Csmp.  133L 
{jk)  Sheriff  V,  Foils,  S  Esp.  85.  (m)  1  Camp.  136. 


ITS  BfFBCT  AS  AN  ABHI8SI0K.  .   1221 

cowardice  of  the  captain :  in  reference  to  this  statement,  the  ^^^JJg^^^f 

defendant  remarked,  on  signing  the  adjustment,  that,  as  the  effeot  m  an 

captain  was  killed,  it  was  not  likely  the  ship  was  lost  by  his  fiabiih^ 

cowardice.    Lord  Ellenborough,  notwithstanding  the  adjust- 

ment,  allowed  the  defendant,  at  the  trial,  to  go  into  evidence 

of  deviation  by  cruising,  which,  being  proved,  he  had  a 

verdict  (n) :  his  lordship,  on  this  occasion,  told  the  jury  that 

the  adjustment  could  not  be  binding  on  the  defendant  unless 

the  whole  circumsUmces  of  the  case  '^  were  all  blazoned  to  him 

as  they  really  were^^^  and  he  desired  them  to  consider  whether 

or  not,  at  the  time  of  the  adjustment,  his  attention  was  drawn 

(as  by  the  remark  made  by  him  at  the  time  it  seemed  to 

have  been)  only  to  the  manner  in  which  the  ship  was  agftured^ 

and  was  not  roused  to  the  previous  deviation^  with  which  he 

afterwards  became  acquainted,  (p) 

Lord  Campbell,  in  a  very  able  note  to  this  case,  intimates  gmhu^jheoaiy 
that,  even  had  the  previous  deviation  been  brought  fully  j>^^t?to* 
before  the  defendant's  notice,  or,  in  the  emphatic  language  of  5*fJ^fiSJ^ 
Lord  Ellenborough,  *^  blazoned  to  him  as  it  really  was,"  the  the  aasared  to 
adjustment  would  still  not  have  precluded  him  from  availing 
himself  of  the  deviation  as  a  defence  to  the  action :  the 
ground  of  his  opinion  being  the  principle  laid  down  by  Lord 
Ellenborough  in  Herbert  v.  Champion,  that  the  underwriter, 
at  any  time  before  paying  the  lossy  may  take  advantage  of 
whatever  grounds  of  defence  his  case  offers,  although  he  was 
adually  aware  of  them  when  he  signed  the  adjustment :  reason- 
ing also  from  general  principles  of  law,  he  remarks  that 
ahhongh  an  adjustment  may,  primA  facie^  import  considera- 
tion, yet  it  is  not  easy  to  imagine  how  the  defendant  should, 
*in  any  case,  be  debarred  from  shovnng  that,  in  fact,  it  was      *  12O6 
entirely  without  consideration,  or  how  greater  efficacy  can  be 
given  to  it  than  merely  to  transfer  the  burthen  of  proof  from 
the  assured  to  the  underwriter,  (^p^ 

§  417.  The  case  is  otherwise  where,  besides  signing  the  n  is  difierent 
adjustment,  the  defendant  has  actually  paid  the  loss :  in  such  ILunUybUn* 

(fi)  Shepbeid  9.  Cbewter,  1  Camp,  been  admitted  to  be  Uie  law  in  Oie  two 

874.  tabteqaent  caaet  of  Steel  v.  Lacy,  3 

(e)  Ibid.  275.  Taunt,  885.    Beyner  ir.  Hall,  4  Taunt 

(  jO  1  Camp.  275,  note.  See  alw  Selw.  725. 
N.  P.  M,  9th  ed.    Sooh  teema  to  have 
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Adjottfoefit  of  cases,  if  the  payment  have  been  made  with  full  knowledge, 

efle^as  an"  or  means  of  knowledge,  of  all  the  circumstances,  though  in 

S^blmT''^  ignorance  of  the  iaw,  the  convenience  of  mankind  requires 

paid ;  in  such  ^^at  the  party  who  has  so  paid  it  should  be  precluded  from 

wUh'fuifknow-  o^erwards  contesting  his  liability*     Thus,  where  an  under- 

ledge  or  means  writer,  who  had  paid  a  total  loss,  clairaed  to  recover  il  back 

oi  Knowleuffc  of 

tke/acu,iicwi'  ou  the  grouud  that  a  material  letter  had  not  been  disclosed 
end  bad^^'  to  him  be/ore  effecting'  the  policy^  but  it  appeared  at  the  trial 
Lumfe^'  ^^^^'  before  signing  the  adjust$nent  andpa^ng  the  loss,  all  the 

2  East,  469.       papers  had  been  laid  before  him,  and,  amongst  the  rest,  the 
letter  in  questiop  :  the  court  held,  that  the  money  paid  could 
not  be  recovered  back,  because  it  had  been  paid  with  foil 
knowledge,  or  means  of  knowledge,  of  all  the  circum- 
^fter  policy^     Stances,  {q)  ^    So,  where  a  policy  had  been  adjusted  for  a 
return  of  pre-     return  of  premium,  and  the  sura  due  in  respect  of  such  return 
aasurelc«nnot   bad  been  actually  paid,  under  full  knowledge  of  all  the  cir- 
theTndewriter  cumstanccs,  it  was  held  that  the  assured  could  not  again  resort 
Ma***J  Slristie   ^^  *^®  Underwriter  on  the  polk;y  (r) :  but  where  such  return 
HoU'sN.  p.e?!  has  been  paid  under  ^  mistake  of  fact  the  case  is  different: 
JlJ^nlfuSTpdd    ^^^f  where  a  policy  on  a  ship  "  warranted  free  of  capture 
of  fact  mi*^*i»   in  port,"  was  adjusted  ibr*a  return  of  premium,  and  the  pre- 
raco^ered  back,  mium  was  actually  paid  back  on  receipt  of  a  letter  statins 

Beyner  r.  Hall,     ,  '.•  i  ..  *.,.     .  , 

4  Taont.  795.  the  Capture  to  have  taken  place  m  the  port  of  discharge,  bat 
it  afterwards  turned  out  that  this  was  a  mistake,  and  that  the 
capture  had  not  taken  place  in  the  port  of  discharge  within 
1207*  *the  meaning  of  the  warranty  :  the  court  held  that  the  assured 
was  not  precluded  by  the  adjustment  or  repayment  of  the 
premium  from  recovering  on  the  policy,  though  the  under* 
writer's  initials  had  been  struck  off  from  the  indorsement, 
and  his  subscription  from  the  face  of  the  policy,  for  this 
must  be  regarded  as  the  case  of  an  instrument  destroyed  by 
mistake,  {s) 

Subsequent  re-       As  we  have  clsewherc  seen,  if  a  total  loss  has  been  adjusted 

covery  of  thing  n  •  i      t  i  i.    * 

insured  updam-  and  actually  paid,  the  subsequent  recovery  of  the  thing  in- 
aged,  after  pay- 

loss,  will  not  (?)  Bil^i^  v*  Lumley,  2  East,  469.  initials  were  struck  off  the  adjustment, 

entitle  the  un-         (r)  May  9.  Christie,  Holt's  N.  P.  67.  and  the  subscription  left  on  the  face  of 

(#)  Beyner  v.  Hall,  4  Taunt.  725;  d  the  policy.    See  S.  C. 
fortiori,  this  would  be  so  where  only  the 


1  See  Elu'ng  v.  Scott,  2  John.  157 ;  Dow  v.  Smith,  1  Catnet,  38 ;  Chitty,  CcoU 
(8th  Amer.  ed.)  543,  544,  note. 
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Bured  undamafifed.  and  only  charged  with  a  trifling  sum  as  Adjustment  of 

^.  .11  -1       .  ?  the  policy  — il8 

the  expenses  of  its  recovery,  will  not  entitle  the  underwriter  eflect  as  an 
to  recover  back  the  money  he  has  so  paid  ;  for  the  loss  was  habiil^!'''  ^ 
total  at  the  time  of  the  adjustment,  and  the  money  was  paid  derwritertorel 
under  no  ihisapprehension  of  the  state  of  the  facts  as  they  then  f^costa^v!^' 
existed  (0:  in  such  case,  however,  the  underwriter,   even  li^'^^**"* 
without  abandonment,  will  be  entitled  to  the  salvage,  after  But  in  luch 
deducting  the  expenses  of  its  recovery  («) ;  unless,  indeed,  enUiicS  to  the^ 
he  have  waived  his  right  thereto,  as  by  declining  an  offer  to  ^'h^ve  waived 
abandon  and  inducing  the  assured  to  take  less  than  a  total  iua  right  to  it. 
loss,  on  condition  of  his  (the  underwriter)  renouncing  all 
benefit  of  future  salvage,  (v) 

If  the  underwriter  have  adjusted  and  paid  a  certain  per-  Sums  paid  as 
centage  on  bis  subscription,  as  for  a  total  loss,  with  benefit  of  cannot  be  re. 
salvage,  at  a  time  when  the  circumstances  of  the  case  were  becauL  so^  ' 
such  as  to  amount  to  a  constructive  total  loss,  as  in  case  of  proSSrty  i«*aiii. 
capture  and  confiscation  of  iroods.  he  will  not  be  allowed  to  mat<^iy  re»tored 

*  i»  as  to  exceed. 

recover  back  any  part  of  the  money  so  paid,  because,  ulti-  together  with 
mately,  part  of  the  proceeds  of  the  property  are  restored  to  pa^d^the  whole 
the  assured,  under  such  circumstances  of  increased  value,  that  fnsunnce^^^ 
the  amount  so  received,  added  to  the  money  paid  by  the  Tunno  v. 
underwriter  on  the  adjustment,  together  exceeds  the  whole  i2  East,  488. 
amount  of  the  insurance,  {to) 

^Generally  speaking,  the  assured  need  not  sue  specially  on      ^  1208 
the  adjustment  (x),^  although  there  seems  no  doubt  that,  if 
properly  stamped,  he  might  do  so.  {p) 

If,  however,  the  adjustment  be  conditional  in  its  terms.  The  adjustment 
and  the  plaintiff  seek  to  recover  upon  it,  it  should  seem  that  eniiy,  be  de^' 
he  must  declare  upon  it  specially:  thus,  where  an  indorse-  ciaii)sthougbiif 
ment  was  made  on  the  policy  to  the  following  effect :  —  S^£^J  it  may 
<'  Adjtisted  33  per  cent.,  on  account,  on  my  subscription  to  ^  "^i  temUe. 

(t)  Da  Coito  p.  Firth,  4  Suit.  1966.  (10)  Tunno  v.  Edwards,  12  EaM,  488. 

(«)  Ibid.  Goldamid  v.  GUiies,  4  Taunt  803. 

(9)  BlaawpoC  «.  Da  Coeta,  1  Eden       (x)  Per  Lord  Kenyon^'n  Rogers  «. 
ISO.    Brooks  v.  McDonnell,  1  Yoang  &    Blaylor,  Park  on  Ins.  267. 
C.  900.  (y)  Per  Lord  EHenborougb  in  Herbert 

9.  Champion,  1  Camp.  136. 


1  Where  a  Matement  of  a  lo«  is  made  up  by  a  despacheur,  and  presented  to  the 
underwriters,  and  they  refuse  to  settle  in  conformity  to  it,  the  assured  is  not  thereby 
precloded  from  claiming  a  greater  amount  than  is  allowed  to  him  in  such  sutement 
Amer.  Ins.  Co.  v.  Oriiwold,  14  Wendell,  309. 
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Adjofliment  of  this  policy,  Until  the  account  of  the  proceeds  of  the  goods  can 
effect  as  an  be  made  up,  \irhen  a  final  loss  is  to  be  paid  to  the  same 
^m^  ^  amount  as  by  the  other  underwriters :  if  the  same  exceed 
If,  howerer,  if  33  per  cent.,  B.  (the  underwriter)  to  pay.  the  excess ;  if  short, 
si  tSSlf2?o*ii  H*  (*^  assured)  to  pay  the  difference : "  the  court  held  that 
oov«^7^^  this  was  clearly  a  conditional  adjustment,  in  respect  of  which 
•bowing  the  the  plaintiff  could  not  recover,  without  showing,  at  all  events, 
piMiwithT^  that  they  had  made  up  and  delivered  an  account  of  the 
caliethe*deci*p.  P'oceeds.  («)  In  the  same  case,  the  court  also  held,  what, 
^I^^^J^'t'^  ^  indeed,  appears  too  clear  to  admit  of  a  moment's  doubt,  that 
d^mon  9.  the  adjustment  of  the  policy  for  a  larger  amount  (64  per 
1  Moo^'563.  cent.)  by  the  other  underwriters,  could  not  bind  the  defend- 
ant (a) 
2n?  *u^^  Although  an  adjustment  may,  on  the  face  of  it,  appear  ab- 
show  that  an  solute,  parol  evidcuce  is  admissible  to  show  that,  by  previous 
oooditionaL^''  cLgreement^  it  was  to  be  regarded  as  conditionaL 
Dun^ey^  Tbus,  where  the  policy  had  indorsed  on  it  this  memo- 

6  Moore,  233.  randum  —  ^' Settled  a  particular  average  loss,  by  plunder, 
of  54/.  IO5.  lid.  per  cent.,"  the  court  held  parol  evidence 
admissible,  to  show  that,  by  a  previous  arrangement,  it  was 
verbally  agreed,  between  plaintiff  and  defendant,  that  if  the 
other  underwriters  paid  a  less  sum,  the  surplus  should  be 
repaid,  (b) 
At  common  law      At  common  law,  an  adjustment  to  pay  in  a  certain  time 

no  interest  /        ,^      i-  i       «  <•        •  t  •  i.  .« 

could  be  given    (as  "  adjusted  a  loss  of — u  per  cent,  on  this  policy,  payable 

mem  topay In   ^io  &  month  ")  did  not  entitle  the  assured  to  interest  f^om  the 

3  dr4w!4^**    expiration  of  that  time,  (c)     Now,  however,  it  should  seem 

c-  ^?<S:^^-  that  interest  would  be  recoverable  on  the  sum  specified  in 

such  an  adjustment,  under  the  3  &  4  W.  4,  c.  42,  s.  28,  as 

upon  a  debt  or  sum  certain,  payable  by  virtue  of  a  written 

instrument  at  a  certain  time ;  or  else,  at  all  events,  the  case 

would  come  within  the  twenty-ninth  clause,  allowing  the 

jury  to  give  damages^  in  the  nature  of  interest^  in  all  actions  on 

policies  o^  assurance  made  after  the  passing  of  the  act.  (d) 

(«)  Gammon  v.  Beverley,   1  Moore,  (e)  Hnbberd  9.  Jackson,  Manihall  on 

^3.    8  Taunt.  119.  Ins.  647. 

(a)  n>id.  (1^3664 W.4,c43,ii.28,39. 
{b)  Russell  «.  Dunskey,  6  Moofe,  233. 
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OF  BITUBN  OF  PRBMimC. 

§  418.  Whenevsr  one  man  receives  a  sum  of  money  from  or  retam  of 

another  upon  a  consideration  which  from  any  cause,  except  p"^'""- 

the  fraud  of  the  party  paying  it,  happens  wholly  to  fail,  or  is,  which  aU 
in  fact,  never  performed,  he  is  under  a  clear  obligation,  from  ofjSSiUuDf •« 
the  rules  of  natural  equity,  to  refund  it. .  founded. 

Now,  the  premium  is  a  sum  of  money  paid  by  the  assured 
to  the  underwriter  in  consideration  of  his  taking  upon  himself 
a  risk;  the  risk,  namely,  of  having  to  indemnify  the  assured 
from  any  loss  that  may  be  sustained  in  the  course  of  a  sea- 
venture. 

Riskj  therefore,  assumed  by  the  underwriter  on  the  one 
side,  and  the  premium  paid  by  the  assured  as  the  price  of 
that  risk  on  the  other,  are,  in  the  language  of  Mr.  Marshall, 
^correlatives,  whose  mutual  operation  constitutes  the  essence 
of  the  contract  of  insurance."  (a) 

Hence,  as  Lord  Mansfield  expresses  it,  ^'  There  are  two  where  the  mk 
general  rules  established  applicable  to  this  question :  the  forgt  b^nl^the  pra- 
is,  that  where  the  risk  has  not  been  begun,  whether  this  be  ^^*^^ 
owing  to  the  fault,  pleasure,  or  will,  of  the  assured,  or  any 
other  cause,  the  premium  shall  be  returned ;  because  a  policy 
of  insurance  is  a  contract  of  indemnity :  the  underwriter 
receives  a  premium  far  running  the  risk  of  indemnifying  the 
assured;  and,  to  whatever  cause  it  may  be  owing,  if  he  do  not 
im  fad  run  the  risk,  the  consideration  for  which  the  premium 
was  put  inio  his  hands  fails,  and  therefore  he  ought  to  return 
it:'  (b)  1 

(a)  MmhaUoa  Int.  648.  (B)   Per  Loid  Mansfield  in  Tyrie  9. 

Fletcher,  Cowp.  606. 


>  See  Oravee  v.  Mar.  Ina.  Co.  2  Cainet,  339;  Forbes  v.  Church, 3  John.  IISO; 
Lawrence  «.  Ocean  Ins,  Co.  11  John.  268 ;  Marine  Ins.  Go.  of  Alex.  v.  Tucker,  3 
Cranch,38S. 

VOL.  n.  41 
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Of  retuin  of 
pramlum. 

1211* 

Bat  where  an 
entire  risk  has 
once  com- 
menced, no  pro- 
portionable re- 
turn is  to  be 
made. 


Another  nde  isj  thai  if  an  entire  risk  has  once  commauei^ 
there  shall  be  no  apportionment  or  return  of  premiam  after- 
awards  ;  for  though  the  premium  is  estimated  and  the  risk 
depends  on  the  nature  and  length  of  the  voyage,  yet,  if  it  waa 
commenced,  though  it  be  only  for  twenty-four  hours,  or  less, 
the  risk  is  run ;  the  contract  is  for  the  entire  risk,  and  no  part 
of  the  consideration  shall  be  returned,  (b)  ^ 

Upon  these  two  principles  the  solution  of  every  question 
relating  to  Return  of  Premium  ultimately  depends.  In  the 
application,  however,  of  these  principles  much  nicety  of  dis- 
crimination has  been  shown  by  the  English  courts,  especially 
in  determining  whether,  in  the  particular  case,  there  has  been 
an  inception  of  an  entire  risk  under  the  policy,  or  whether 
the  risk  insured,  and,  consequently,  the  premium,  is  ^por- 
tionable. 

With  a  view  to  greater  clearness,  we  will  consider  the 
subject  under  the  following  heads :  — 


Sect.  I.  Return  of  premium  where  the  risk  has  never  com- 
menced. 

Sect.  II.  Return  of  premium  where  the  contract  is  avoided 
by  illegality  or  fraud. 

Sect.  III.  Return  of  premium  for  want  of  interest,  and  in 
cases  of  short  interest  and  over-insurance. 

Sect.  IV.  Return  of  premium  under  express  stipulations. 

Sect.   V.  Deduction  of  one  half  per  cent. 

Sect.  VI.  Practice  as  to  paying  premium  into  court. 


Betam  of  pre- 
mium —  where 
risk  has  never 
coomienced. 

Wliere,  from 
any  cause,  ex- 
cept the  actual 
fraud  of  the  as- 
sured, the  risk 
has  never  com- 
menced, the 
premium  shaU 
oe  returned. 


Sbct.  I.  Return  of  Premium  where  Bisk  has  never  commenced, 

§  419.  It  follows  directly  from  the  principles  abreadj  laid 
down,  that  where  the  risk  has  never  had  an  inception,  from 
whatever  cause  this  may  arise,  except  from  the  actual  fraud 

(6)  Per  Lord  Mansfield,  Cowp.  666. 


1  See  Hendricks  v,  Gommereial  Ins.  Co.  8  John.  1 ;  Mar.  Im.  Co.  of  Alex.  v. 
Tucker,  3  Cranch,  2S7 ;  Steinback  ©.  Col  Ins.  Co.  2  Caines,  129 ;  Taylor  v.  Lowdl, 
3  Mass.  343 ;  Col.  Ins.  Co.  v.  Lynch,  11  John.  233 ;  Merefaants  Ins.  Co.  v.  Clapp,  11 
Pick.ff7. 
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of  the  assured,  the  premium  shall  be  returned,^  the  rule  being  Return  of  pre- 
that,  where  no  risk  is  run,  the  premium,  which  is  the  price  of  risk'hiir^ver 
the  risk,  shall  not  be  retained  ;  although  the  non-inception  of  ratoWe^Sui^ 
the  risk  may  be  owing  to  the  neglect  or  fault  of  the  assured, .     «  ^^212 
the  rule  is  still  the  same ;  nothing  but  his  actual  fraud  can 
^disentitle  him  to  a  return  of  premium,  where  no  ri»k  has,  in 
feet,  been  run.    The  general  law  maritime  agrees  with  our 
own  on  this  point,  and  is  based  on  the  same  principles,  (c) 

In  the  following  cases,  the  inquiry  has  been  whether  the  Apportionabie 
policy  did  or  did  not  comprise  several  distinct  risks,  and  the  mium.^  ^^ 
object  has  been  to  apportion  the  return  of  premium,  with 
reference  to  such  of  those  risks  as  may  not  have  been  com- 
menced. * 

The  first  reported  case  of  the  kind  was  that  of  Stevenson  v.  a  ship,  insured 
Snow  J  before  Lord  Mansfield,  in  which  it  appeared  that  a  Halifax,  with 
ship  was  insured,  "  lost  or  not  lost,  at  and  from  London  to  j^l^n'^jlh^coii- 
Halifax,  warranted  to  depart  with  convoy  from  Portsmouih  for  mouth^on^**'*^ 
the  voyagie."     Before  the  ship  reached  Portsmouth,  the  con-  riving  at  Port»- 
voy  was  gone.     Notice  of  this  was  immediately  given  to  the  convoy  gone, 
underwriters,  who  were  requested  either  to  make  the  long  ^1^"^. 
insurance,  or  to  return  part  of  the  premium.    On  their  re-  "SSirtj^"™ 
fusal  the  action  was  brought  to  recover  back  a  proportionable  ^evenson  v. 
part  of  the  premium  for  the  voyage  from  Portsmouih  to  Hali«  3  Burr.  1237. 
fax.    The  jury  at  the  trial  having  found  that  it  was  usual 
for  the  underwriters  in  such  cases  to  return  part  of  the  premium^ 
though  the  quantum  was  uncertain,  the  court  held  that  the 

(e)  See  Emerigon,  chap.  xvL  sect.  1,  Hv.  3,  tit.  vi.  dee  AaBuraooea,  ait.  97. 

voL  ii.  p.  186,  ed.  18S7,  where,  as  usual,  Code  de  Conuneroe,  art.  349.    See  also 

all  the  learning  that  could  be  collected  on  Boulay^Paty,  Cours  de  Droit  Comm.  torn, 

the  subject  is  methodically  arranged :  for  iv.  p.  6,  ed.  1834. 
the  French  law,  see  Did.  de  la  Marine, 


>  It  is  a  well  established  rule  of  the  law  of  insurance,  that  if  the  vessel  is  unsea- 
worthy  at  the  time  the  risk  would  commence,  the  policy  does  not  attach,  and  no  pre- 
mium i»  due ;  and  if  a  premium  note  has  been  given,  the  consideration  fails,  and  it 
cannot  be  recovered.  Commonwealth  Ins.  Co.  v.  Whitney,  1  Metcalf,  21, 23 ;  Rus- 
sell 9.  De  Grand,  15  Mass.  35;  Taylor  v.  Lowell,  3  Mass.  331 ;  Merchants  Insi  Co. 
V.  Clapp,  11  Pick.  S6 ;  Porter  «.  Bussey,  1  Mass.  435;  Penniman  v.  Tucker,  II  Mass. 
06 ;  Graves  9.  Marine  Ins.  Co.  2  Gaines,  339. 

*  Where  a  policy  divides  a  voyage  into  distinct  risks,  affixing  a  separate  premium 
for  each,  and  after  the  first  risk  the  vessel  is  destroyed  by  fraud  of  the  assured, 
whereby  the  other  risks  are  not  incurred,  the  assured  may  recover  the  premium  paid 
for  such  other  risks.    Waters  v.  Allen,  5  Hill,  421. 
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Return  of  pf«.    aflsttred  was  entitled  to  a  ratable  retarn  of  premium  for  the 
liflk  haTnever    voyage  from  Portsmouth  to  Halifax,  {d) 
n^e  retumy       Lord  Mansfield,  on  referring  to  this  case  on  two  subse- 
hoTdU&n^       quent  occasions,  said  the  decision  depended  on  this,  "ttol 
Uoflof  tS^SSI^  ttcre  was  a  contingency  specified  in  the  policy,  upon  the 
not  happening  of  which  the  insurance  would  cease,"  (e)^ 
'^  the  intention  of  the  parties,"  he  said,  "  the  nature  of  the 
contract,  the  consequences  of  it,  spoke  manifestly  two  in- 
surances, and  a  division  between  them.     The  first  object  of 
the  insurance  was  from  London  to  Halifax  ;  but  if  the  ship 
1213  *      #di(i  not  <lepart  from  Portsmouth  with  the  conToy  specified, 
then  there  was  to  be  no  contract  from  Portsmouth  to  Hali£Bix. 
The  parties  then  have  said,  <<  We  make  a  contract  from  Lomr- 
don  to  Halifax;  but  on  a  certain  amUngency  it  shall  only  be 
a  contract  from  London  to  Portsmouth : "  that  contingenqi 
happenings  reduces  ity  in  facty  to  a  contract  from  Loidon  to 
Portsmouth  only.    The  whole  argument  turned  on  that  dis- 
tinction ;  and  all  the  judges,  in  delivering  their  opinions,  hy 
the  stress  upon  the  contract  comprising  two  distinct  condUions, 
and  considering  the  voyage  as  being,  in  fact,  two  voyages.  (J) 
His  Lordship  also  said  that,  although  the  evidence  of  usage 
was  rejected  as  to  the  amount  of  the  retiirn,  (being  uncertaiD 
as  to  that  point,)  yet  it  weighed  with  the  court,  ^^  as  showing 
the  general  sense  of  merchants  as  to  the  propriety  of  a  retnrn 
being  made."  (g) 
toSSt eflfeSTff      In  the  next  case  of  the  same  kind  a  ship  was  insured  " at 
proved,  no  pro-  and  from  Jamaica  to  Liverpool,  warranted  to  sail  on  or  before 
turn  of  pre-       the  first  of  August^^  Sfc, :  the  ship  did  not  sail  till  the  first 
made.  **"  **     of  September ;  and,  by  this  breach  of  warranty,  there  never 
^^^-  was  an  inception  of  the  risk  by  the  ship's  sailing  from 

3  Dougi/402.  Jamaica :  the  assured,  however,  contended  that  the  risk  was 
divisible,  and  had  attached  upon  the  ship  while  she  lay  in 
port  ai  Jamaica  before  the  first  of  August :  he,  however,  gave 
no  proof  of  a  usage  of  trade  to  consider  such  risks  divisiblej 
or  to  make  a  ratable  return  of  premium  for  the  risk  al  ihe 
island :  under  these  circumstances,  the  court  held  there  could 
be  no  apportionment ;  and  Mr.  J.  Buller  said,  "  In  all  insur- 
ances from  Jamaica,  the  policy  runs  "  at  and  from; "  flwl 

(d)  Steveitfon  v.  Snow,  3  Burr.  1297.        (/)  Cowp.  609. 

1  w.  n.  318.  Cr)  Ibid. 

(#)  Dottgl.  789. 
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though  in  many  instances  the  voyage  has  not  been  com-  Betumofpre- 
menced,  yet  there  never  was  an  idea  of  any  part  of  the  pre-  risk  has  never 
minm  being  returned,  and  ru)  usage  to  do  so  has  beenfoundby  ^b?e  reum" 
ikejury:'  (h)  ^ 

In  a  subsequent  case,  Mr.  J.  BuUer  rests  this  decision  . 
solely  on  the  ground  that  no  usage  was  found  (i) ;  and  it  is 
*plain  that  on  no  other  basis  can  it  be  reconciled  with  the  two      *  1214 
following  cases. 

AT  ship  was  insured  "at  and  from  any  port  or  ports  in  Bat  where,  in  a 
Jamaica  to  London,  following  and  commencing  from  her  S^fa^mia- 
first  arrival  there ;  warranted  to  sail  toitk  convoy  for  the  voy^  §^^  f  m  by  a 
offe  from  the  place  of  rendezvous:"  the  ship  did  not  sail  warranty  to  sail 

g,  with  convoy, 

with  convoy  from  the  rendezvous  ;  so  that  the  warranty  was  &c.->then,ira 
broken,  and  the  underwriters  were  off  the  risk,  at  all  events  u^nsfder^'^ 
firora  the  time  of  sailing ;   but  some  evidence  being  given  of  ^re  wS  te*a 
a  usage  in  such  cases  to  apportion  the  premium,  the  jury  ^unTof"^* 
thought  that  one  half  per  cent,  for  the  risk  in  port  at  Jamaica  mium. 
should  be  retained,  and  the  residue  for  the  risk  from  Jamaica  Macheii,  Park 
to  London  be  returned :  Lord  Mansfield  was  of  the  same  Marsh,  oo^ins. 
opinion,  remarking,  "  That  wherever  there  is  a  contingency  ^^• 
in  the  voyage,  the  risk  may  be  divided,  and  that  the  reason 
why,  in  such  cases,  there  are  not  two  policies,  is  that  the  risk 
*  a/ '  is  capable  of  exact  computation."  (j) 
The  next  case  was  as  follows :  goods  were  insured  "  at "  l^  »•  Allen, 

°  4  Dou^.  276, 

and  from  Jamaica  to  London,  warranted  to  depart  with  convoy  s.  P. 
for  the  voyage,  and  to  sail  on  or  before  the  first  of  August,  &;c. 
The  ship  sailed  before  the  first,  but  without  convoy ;  the  as- 
sured brought  his  |u;tion  for  a  proportionable  return  of  pre- 
mium in  respect  of  the  voyage  from  Jamaica  to  London : 
the  jury  found  for  the  plaintiff,  and  n\ao  found  specially  '^  that 
it  was  the  constant  and  invariable  usage  in  insurances  at  and 
from  Jamaica  to  London,  warranted  to  depart  with  convoy, 
or  to  sail  on  or  before  a  certain  day,  to  return  the  premium^ 
deducting  one  half  per  cent,  if  the  ship  sailed  without  con- 
voy, or  after  the  day  prescribed." 

The  court  determined  that  the  assured  was  entitled  to 
recover  according  to  the  usage  proved ;  and,  with  reference 

(h)  Meyer  v.  Oregsoo,  3  Doagl.  402.  Marshall  on  Ins.  669.     "  /»  Jt&yer  v. 

Park  OQ  Ins.  796,  Sth  ed.    Marshall  on  Qregton  no  utage  vfoafound.^* 

Ins.  666.  ij)  Gale  v.  Machell,  Marshall  on  Ins. 

(i)  In  Long  9.  Allen,  4  DoogL  278.  667.    Park  on  Ins.  797, 8th  ed. 
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Betum  of  pre-    to  distinct  risks  insured  by  one  policy,  Lord  Mansfield 
ntkhaTnever     '^  My  opinion  has  been  to  divide  the  risks.    I  am  aware  that 
StaWe  refwTL    ^^^^^  ^^^  gTCBt  difficulties  in  the  way  of  apportionments,  and 

therefore  the  court  has  always  leaned  against  them.     But 

1215  ♦      •  where  an  express  usage  is  found  by  the  jury,  the  diffieuUy  is 
citred.^*  (k) 

Where,  how-  ^  420.-.'Where,  however,  upon  the  true  constrnctioo  of  the 
entire  under  the  policy,  the  risk  must  be  considered  as  entire  and  indiv&ible, 
once  «>m^    ^  then,  if  it  has  once  commenced,  there  can  be  no  return  of 

menced,  no  re-    nrpmium 
turn  of  pre-        premium. 

mium  can  uke       The  shortncss  of  the  duraiion  of  the  risk  has  no  bearing  on 

place,  no  matter     ,  .  ^  ^  /  ,  i  -  i 

how  short  a  the  questiou  of  return  of  premium :  the  moment  the  risk 
i^yhave"  commences  the  whole  premium  becomes  the  absolute  pro- 
lasted,  perty  of  the  underwriter. 

It  is,  in  fact,  quite  impossible  to  apportion  the  premium  with 
reference  to  the  duration  of  the  risk,  which  may  be  greater  in 
the  first  hour,  than  in  the  whole  of  the  rest  of  the  voyage  (/) : 
in  all  cases,  therefore,  where  the  risk  under  the  policy  is  en- 
tire, if  the  ship  once  get  under  weigh  and  sail  on  the  voyage 
insured,  the  premium  is  acquired,  though  she  may  return  the 
next  instant  and  wholly  abandon  the  voyage. 
As  in  policies         So  where  the  insurance  is  ^'  a/  and  from,"  and  the  risk 
though shipkist  uuder  the  policy  entire,  there  can  be  no  return  of  premium, 
mSS  v*pISi   ^l^^"gh  the  ship  may  be  lost  while  at  the  port  waiting  to  take 
3  Camp.  296.     jn  a  cargo.  (w) 

Or  th^h  ship  So  whcrc  a  ship  insured  ^^  at  and  from  "  a  port  sailed  firom 
worthy  for  the  it  ou  her  voyagc  and  was  lost ;  and  it  appeared  that  though 
I^^'v.  3^6  ^^9  iiot  seaworthy  for  the  voyage  when  she  sailed,  she 

3^auSr299      ^®^  y®'  Sufficiently  seaworthy  for  lying  " at"  the  port :  the 

court  held,  that,  as  the  insurance  was  *^  at  and  from,"  the  risk 

had  commenced,  and  being  entire,  there  could  be  no  return 

of  premium,  (n) 

No  return  of         Upon  the  same  principle  it  is  a  femiliar  rule,  that,  as  devia- 

^s^'ofXio-    tion  does  not  avoid  the  policy  ab  initiOf  but  only  discharges 


UOH. 


i/e)  Long  0.  Allen,  4  Dougl.  276.   Park  (Q  Manhall  on  Ins.  669,  and  the  an- 
on Ins.  797,  8th  ed.    Marshall  on  Ins.  thorities  there  cited ;  and  see  2  Philip 
668.    Mr.  J.  Buller  also  entirely  rests  the  on  Ins.  534. 
case  on  the  ground  of  usage.    See  also  (m)  Moses  v.  Prett,  4  Camp.  296. 
8.  P.  RothweU  p.  Cooke,  1  Bos.  &  Pull.  (n)  Annan  9.  Woodman,  3    TannL 
172 ;   and  see   Marshall   on   Ins.    666,  299. 
note  (a). 
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the  underwriter  from  the  time  the  ship  leaves  the  ^course  of  Betumofpre- 
the  voyage,  the  assured  is  not  entitled  to  a  return  of  premium  riJk  baTnever 
in  cases  of  devialion.  (o)  ^S^^ 

The  only  difficulty,  then,  is  in  ascertaining  when  the  risk      •ToT^ 
shall  be  regarded  as  entire  and  indivisible  ;  and  with  regard  when  the  mk 
to  this  an  important  test  is  its  being  indured  far  one  entire  ^li!^MentiM. 

_  ■ 

pr69ftttfffi> 

Where  the  policy  is  on  time,  and  the  insurance  for  a  insannoe  on 
specified  term  at  one  entire  premium^  there  can  be  no  doubt :  ^SjJim  S'lS* 
in  such  cases  if  the  risk  have  once  conunepced,  though  an  |^  "^ 
event  may  happen  immediately  afterwards  which  determines  Fietcbeir, 
the  contract,  there  shall  be  no  return  of  premium  (p)  :  and  if  ir^^am  be 
a  g^oss  sum  be  given  as  premium,  it  makes  no  difference  that  5,fS2? '****iye 
it  is  expressed  in  the  policy  to  be,  at  so  much  per  cent,  per  attomuobper 
month;  for  this  shall  be  deemed  only  a  mode  of  computing  mootb,ri8k 
the  gross  sum,  and  does  not  make  the  contract  a  monthly  ^^re. 
insarance.  (q)  i  KSJ^Si, 

A  ship  was  insured  *'  at  from  Honfleur  to  the  coast  of  ^  i>oagt.  ses. 
Angola ;  during  her  stay  and  trade  there,  and  at  and  from  enUre^i^aa! 
thence  to  her  port  or  ports  of  discharge  to  St.  Domingo,  and  °^  ^^JSoriBiiD^" 
at  and  from  St.  Domingo  back  again  to  Honfleur,''  at  a  pre-  of  several  pas- 
jnium  of  eleven  per  cent.    The  ship,  in  sailing  from  Angola  to  Ure  risk. 
St.  Domingo,  was  guilty  of  a  deviation,  which  discharged  the  wocdbn^ 
underwriters  from  that  time,  and  was  lost  on  her  passage  home  ^"^-  '^^' 
from  St.  Domingo  to  Honfleur.    The  question  was  whether 
the  assured  were  entitled  to  a  return  of  premium  in  respect  of 
the  passage  from  St.  Domingo  to  Honfleur ;  which  they  con- 
tended to  be  a  separate  voyage,  the  risk  on  which  had  never 
commenced  owing  to  the  prior  deviation. 

Lord  Mansfield  and  the  whole  Court  of  King's  Bench, 
however,  considering  that  in  this  case  the  premium  was 
estimated  at  one  entire  sum  for  the  whole ;  and,  also,  (which 
his  lordship  thought  extremely  material  as  distinguishing  the 
case  from  Stevenson  v.  Snow,  dec.,)  that  there  was  nowhere 
any  contingency  at  any  period^  out  or  home^  mentioned  in  the 

(•)  Hogg  V,  Homer,  Park  on  Ina.  78S,       {q)  Lorraine  v.  Tbomlioaon,  3  Dougl. 
Stb  ed.    Tail «.  Levi,  14  East,  481.  S85.    Maiahall  on  Ins.  670. 

{p)  Tyrie  v.  Fletcber,  Cowp.  666. 


See  Lovering  v.  Merantile  lUr.  lot.  Co.  12  Pick.  843. 
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Retaro  of  pre-  *poUcy^  which  happening  or  not  was  to  put  an  end  to  the  in^ 
riskhaTnever  suTonee  —  held  that  the  whole  was  one  eDtire  risk,  and, 
rauUe  r^mT    therefore,  that,  as  it  had  once  begun,  the  whole  premium  was 


1217  ♦      ^"®-  W 


The  law  is  the 
miiDe  in  the 
United  States. 


Law  in  France. 


§  421.  The  general  result  of  all  the  above  cases  seems  to 
be  that  where  no  usage  is  proved  to  the  contrary,  aa  entire 
premium  cannot  be  divided  and  apportioned  unless  the  risks 
are  divided  in  the  policy  in  such  a  manner  as  to  show  that 
the  parties  had  distinct  risks  in  contemplation ;  and  the  law,  as 
to  this  point,  seems  to  be  the  same  in  the  United  States,  (jf) 

In  France  the  law,  as  fixed  by  the  356th  art.  of  the  Code 
de  Commerce,  is,  that,  on  an  insurance  on  goods  for  the 
round  voyage,  out  and  home,  if  no  homeward  cargo  is  in  fact 
loaded  on  board,  the  underwriter  shall  only  retain  two-thirds 
of  the  premium,  unless  there  be  a  stipulation  to  the  con- 
trary, (t)  Boulay-Paty,  admitting  the  law  to  be  as  thus 
fixed  by  the  Code,  yet  contends,  and  apparently  with  very 
good  reason,  that  such  a  provision,  in  cases  where  the  out- 
ward and  homeward  passages  together  make  one  entire  risk 
insured  at  one  entire  premium,  is  opposed  to  sound  principle, 
and  must  be  regarded  as  an  anomalous  exception  to  the 
general  rules  of  maritime  law  on  this  subject,  (u) 


Sect.  XL  Return  of  Premium  in  cases  of  Illegality  or  Frauds 

Art.  1.  In  cases  of  lUegaUiy. 


Return  of  pre- 
miam  in  cases 
of  illegality  or 
Iraud. 

Where  the  risk 
is  illegal,  the 
assured  shall 
not  recover 
back  the  pre- 
mium for  in 
paridduio 
poHoreiteon- 
ditioposai- 
denha. 
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§  422.  Where  the  risk  has  never  commenced,  the  premium 
may  be  recovered  back,  as  money  advanced  wUJumt  any  con-' 
sideration  ;  but  if  it  have  been  advanced  on  a  consideration 
which  fails,  because  the  contract  is  illegal^  then  another  prin- 
*ciple  comes  into  play,  and  the  case  falls  within  the  rule  in 
pari  delicto  potior  est  conditio  possidentis :  accordingly,  where 
the  policy  is  void  for  illegality,  either  as  being  in  its  form  a 

(r)  Bermonv.  Woodbrige,  Doug!.  781.  v.  Lynch,  11  John.  239.    Homer  v.  0oit, 

(«)  t  Douath  V.  Ins.  Comp.  of  North  10  Mass.  26.  > 

America,  4  Dallas,  463,  cited  2  Phillips,  (t)  Code  de  Ck)mmeroe,  art.  3S6. 

on  Ins.  539,  and  see  the  other  cases  cited  (u)  Boulay-Paty,  Cours  de  Droit  Cool 

there  from  pp.  538-541.     ^Pollock  v.  Mar.  torn.  iv.  sect.  19,  pp.  97-100,   ed 

Donaldson,  3  Dallas,  510.    Col.  Ins.  Co.  1834. 
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wager  policy,  or  as  being  designed  to  cover  the  risk  of  illicit  ftetumofpre* 

or  prohibited  trading,  the  assured,  unless  he  was  ignorant  of  of  illegality  or 

the  fad  of  the  illegality  (for  ignorance  of  the  Iobu)  is  no  ^'^"^' 

excuse)  will  not  be  entitled  to  any  return  of  premium,^  at 

all  events,  if  he  claims  it  after  the  contract,  is  executed  (t.  e. 

after  the  event  has  happened  and  the  risk  is  over) ;  nor,  as 

the  better  opinion  on  the  whole  seems  to  be,  even  though  he 

should  prefer  his  claim  while  the  contract  is  still  executory, 

(i.  e.  before  the  happening  of  the  event,  and  during,  or  even 

before,  the  pending  of  the  risk)  :  this  last  position,  however, 

is  still  involved  in  so  degree  of  doubt. 

In  one  of  the  first  cases  in  which  the  question  arose,  the  Premium  pud 
policy  was  effected  on  the  amount  of  a  bond  given  by  an  ^JTvddu a 
East  India  captain  to  secure  his  private  adventure,  valued  at  SmiSf£'i^^ 
26,000/.  "  without  further  proof  of  interest  than  the  bond,  ""^^^^^ 
free  of  average  and  without  benefit  of  salvage : "  after  the  has  com- 
captam   had  arrived  safe  with   his  adventure,  the  assured  eveot  been  de- 
claimed a  return  of  the  premiums  (the  receipt  of  which  was  loww^.' 
acknowledged  by  indorsement  on  the  policy,)  on  the  ground  ^5J^'*]^ 
that,  this  being  a  wager  policy,  the  contract  was  void :  Lord 
Mansfield,  at  the  trial,  being  of  this  opinion,  held  that,  as 
both  parties  were  in  pari  delicto,  the  rule  of  potior  est  con^ 
dilio  possidentis  applied,   and   that   the  plaintiffs  could  not 
recover  the  premium :  on  motion  for  a  new  trial  the  majority 
of  the  court  refused  the  rule   (Mr.   J.   Willes  dissenting, 
because  he  thought  it  not  a  gaming  policy):  Lord  Mans- 
field again  rested  his  decision  on  the  broad  ground,  that,  as 
the  transaction  was  illegal,  ''  the  court  would  assist  neither 
party."  — "  Not,*'  said  his  lordship,  "  that  the  right  of  the 
defendant  is  better  than  that  of  the  plaintiffs,  but  they  must  draw 
their  remedy  from  clear  fountains.^* 

Mr.  J.  Buller,  agreeing  with  Lord  Mansfield  in  the  appli-  ^k^^^. 
cation  of  the  rule  to  the  particular  case,  thus  narrowed  the  J.  BuUer  be-* 
ground  taken  by  his  lordship.    **  There  is  a  sound  distinction  executed  and 
between  contracts  executed  and  executory  ;  and  if  an  action  is  ®*®°"*°'y- 
•brought  to  rescind  a  contract,  you  must  do  it  while  the  con-         1219 
tract  still  remains  executory,  and  then  it  can  only  be  done  on 
the  terms  of  restoring  the  other  party  to  his  original  situa- 


>  See  Jobel  v.  Charch,  2  John.  Gas.  338. 
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Retnin  oTpr^ 
mium  in  caaes 
of  illegality  or 
fraud. 


Tbii  distinctioa 
acted  upon  in 
caae  of  illegal 
coatrectfl  by  the 
Court  of  Com- 
mon  Fleas. 
Tappeuden  v. 
RaodalL 
2  Boa.  &  Pull. 
467. 


And  again  in 
Aubert  v. 
Walsh, 
3  Taunt.  276. 
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tion.  If  the  plaintiflb,  in  the  present  case,  had  brought  their 
action  before  the  risk  was  over  and  the  voyage  finished,  they 
might  have  had  a  ground  for  their  demand  ;  but  they  waited 
till  the  risk  (such  as  it  was,  not,  indeed,  founded  in  law,  but 
resting  in  the  honor  of  the  defendant)  had  been  completely 
run."  (v) 

The  distinction,  thus  pointed  out  by  Mr.  J.  BuUer,  has  been 
adopted  in  subsequent  cases,  especially  by  the  Court  of  Com- 
mon Pleas  (w) :  thus,  in  a  case  where  money  had  been  ad- 
vanced as  the  consideration  for  a  bond  to  pay  a  fixed  annuity 
until  the  hop  duties  should  amount  to  a  certain  sum ;  and, 
before  that  event  took  place^  the  party  who  had  advanced  the 
money  demanded  it  back  again,  on  the  ground  that  the  con- 
tract was  illegal  —  Lord  Alvanley  and  the  Court  of  Common 
Pleas  held  him  entitled  to  recover,  and  Mr.  J.  Heath  expressed 
his  approval  of  the  distinction  between  contracts  executed 
and  executory,  if  taken  with  due  modifications,  (z) 

So,  in  a  case  where  the  plaintiff  had  effected  a  wager 
policy,  whereby  the  defendant  bound  himself  to  pay  1000/*  in 
case  preliminaries  of  peace  between  Great  Britain  and  France 
were  not  signed  before  1st  July,  1810  ;  the  same  court,  then 
presided  over  by  Sir  J.  Mansfield,  held  that  the  plaintiff,  who 
had  brought  his  action  before  the  time  specified  had  arriveiy 
might  recover  back  the  premiums  he  had  so  paid,  although 
his  only  reason  for  wishing  to  rescind  the  contract  appeared 
to  be,  that  after  it  was  made  the  defendant  had  become  a 
bankrupt  (jf) ;  referring  to  the  distinction  taken  by  Mr.  J. 
^Buller,  the  Chief  Justice,  said,  '<  that  although  there  was 
some  doubt  of  its  soundness,  unless  accompanied  with  some 
qualification,  yet,  if  properly  modified,  he  thought  there  was 
good  sense  in  it : "  —  "  why  should  not  a  man  say,  you  and  I 
have  agreed  so  and  so,  but  the  agreement  is  good  for  nothing ; 
I  cannot  bind  you,  and  you  cannot  bind  roe,  and  therefore,  I 
desire,  before  the  event  happens^  that  you  will  pay  me  back  my 


iv)  Lowrjr  «.  Bourdieu,  2  Oougl.  468. 

(it)  It  was  alao  acted  upon,  or  rather 
extended,  by  the  Court  of  King's  Bench 
in  the  case  of  Laoauaeade  v.  White,  7  T. 
Rep.  539,  where  they  held  that  a  sum 
deposited  with  a  stakeholder  upon  the 
event  of  an  illegal  wager,  may  be  re- 
covered back  even  after  the  event  of  the 


wager :  bat  the  authority  of  this  case  has 
been  shaken,  if  not  entirely  overturned, 
by  the  subsequent  case,  in  the  same 
court,  of  Howson  v.  Hancook,  8  T.  Bep. 
575. 

(jr)  Tappenden  e.  Randall,  2  Bos.  & 
PuU.467. 

(y)  Aubert  v.  Walsh,  3  Taunt  27S. 
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money  ?  this  u,  in  factj  a  relieving'  against  the  effects  which  Return  of  pre- 

an  iUegal  contract^  if  persevered  tn,  wotUd  produce  "  (z)  of  illegality  or 

In  the  last  case  in  which  the  point  arose,  the  soundness  *^°^' 


of  this  distinction  was  much  questioned,  as  applied  to  the  u^^of  this  dk- 
case  of  contracts  void  for  illegality  ;  and  regret  was  expressed  pi^**5o  return 
by  Lord  EUenborough,  that  the  courts  had  ever  departed  of  premium  on 
from  the  plain  and  intelligible  rule,  that  where  the  contract  ances  ha«  been 
is  founded  upon  a  consideration  clearly  illegal,  neither  party  ti(Hied1>)rLoni 
should  be  allowed  a  locus  standi^  so  as  to  receive  assistance  in  ^a*^  court 
a  court  of  justice :  the  facts  of  the  case  were  these :  a  policy  ^^?^'' 
was  effected  on  goods  by  the  Audaz^^  (a  Spanish  ship,)  or  any  wiiere  the  in- 
other  ship  or  ship,  with  the  intention  of  covering  an  illegal  fo/^imUty^^ 
shipment  of  cottons,  to  be  imported  into  Liverpool  from  New  even  thouffltke 

Ttt/k  was  nsvtt 

Orleans,  which  place  belonged  to  the  United  States,  then  at  eommenetd  un- 
war  with  this  country :  in  fact,  however,  no  such  shipment  tbeaMuredcaB- 
ever  took  place,  nor  were  any  cottons  ever  loaded  on  board  b^klSS^pre- 
the  Audaz  or  any  other  ship  within  the  scope  of  the  policy  :  niium8,ataU 

J  r  r  r        ^      events^  without 

the  assured  on  this  claimed  to  recover  back  his  premium,  on  a  previous  for- 
the  ground  that  the  contract  was  illegal,  and  had  never  been  uon  of  the  con- 
executed  :  the  court  held  he  could  recover  nothing  (a)  :  with  ^e\U?hecan 
reference  to  the  argument,  on  which  the  plaintiff*  founded  his  p^*|"J;J|^^^ 
claim,  Lord  EUenborough  intimated  that,  giving  the  utmost  Leckie,  6A1 
latitude  to  that  doctrine,  at  all  events,  it  could  only  apply  to 
a  case  where  the  assured  had  given  formal  tiotice  to  the  un- 
derwriter,  that  he  renounced  his  contract  before  action  brought  j 
distinct  from  the  implied  renunciation  involved  in  bringing 
his  action ;  and  even  to  this  extent  Mr.  J.  Abbott  (afterwards 
Lord  Tenterden,)  was  very  much  disposed  to  doubt  whether 
*the  assured,  after  having  once  paid  the  consideration,  and      *1221 
thus,  as  far  as  he  was  concerned,  completed  the  contract, 
would  be  afterwards  at  liberty  to  rescind  it. 

It  seems,  therefore,  very  doubtful,  whether  the  distinction 
in  question  between  contracts  executed  and  executory  can 
be  sustained  when  applied  to  the  case  of  contracts  void  for 
illegality  ;  and  the  better  opinion  appears  to  be,  that  sup- 
posing both  parties  to  be  in  pari  delicto^  and  no  case  of 
oppression  or  peculiar  hardship  to  be  made  out,  the  simple 
and  intelligible  rule  of  poUar  est  conditio  possidentis  ought  to 
apply  in  all  its  generality. 

(s)  Anbert  v.  Walih,  983.  (a)  Palyait  v.  Leelde,  6  Blaule  ft  Sel.  290. 
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Retnn  of  pre-  Where  the  risk  has  commenoed  and  the  event  taken  place, 
of  fliegaiitfor    the  application  of  this  principle  has  never  been  doubted. 

ifi^f: Thus,  where  the  risk  had  coromenced  and  a  loss  by  captnrc 

^Jb^^^  taken  place  under  a  policy  void,  as  being  a  reinsurance  within 
•Dd  the  event    the  19  G.  2  c.  37,  s.  4.,  the  Court  of  King's  Bench  decided, 

taken  place,  no  r 

TOtoraofpre-  that  there  could  be  no  return  of  premium,  (b)  So,  where  it 
claimed.  appeared  that  the  policy  had  been  effected  in  this  country  to 

Afincaae  of  a  cover  a  trading  with  Holland,  then  in  a  state  of  war  with 

re-msurance.  ^  ' 

AAdree  v.  Great  Britain,  and  a  return  of  premium  was  claimed  after 
Rep.  26^.  the  risk  had  been  run  and  a  loss  by  capture  taken  place,  the 

Or  trading  with  same  court  held,  on  the  same  principle,  that  no  return  could  be 
Vand^^v.  made  (c):  on  the  same  ground  they  held  that  no  return  can  be 
?£ast^96.  claimed  in  respect  of  a  policy  intended  to  cover  a  trade  carried 
Though  by  a  On  in  contravention  to  our  navigation  laws ;  and  this,  though 
in^nu^  of  the  assured  be  a  foreigner,  for  that  fact  will  not  excuse  his 
eiLGoae!  ^  "^  ignoraucc  of  the  trade  laws  of  the  country  with  which  he 
?B?  &  p^  effects  insurances  and  engages  in  commerce,  (d)  It  is  other- 
35.  wise,  however,  where  the  policy  is  effected  in  ignorance  of 

tfe^Sk.^^     rtc  fads  :  thus,  where  the  agent  of  a  foreigner  effected  an 
^mt^^^,    insurance  in  this  country  after  hostilities  had  been  actually 
declared  against  Great  Britain  by  the  foreign  government  of 
which  the  assured  was  a  subject ;  but  without  any  knowledge 
of  that  circumstance  on  the  part  of  the  agent,  or  any  pop' 
1222  *     sibility  ^of  knowing  it  at  the  time  of  effecting'  the  policy :  the 
court  held,  that  under  these  circumstances,  the  premium 
should  be  recovered  back,  for  the  plaiutifl^  had  paid  for  an 
insurance,  from  which,  without  any  fault  imputable  to  them- 
selves, they  could  never  derive  any  benefit,  (e) 
Hentk  e.  So,  where  a  Ueense,  necessary  to  legalize  the  voyage,  was  »- 

f  ml!& Sel.  without  the  fetilt  or  knowledge  of  the  assured,  and  contrary 
^^'  to  the  opinion  and  expectation  which  they  might  reasonably 

entertain  —  not  procured  till  after  the  ship  had  sailed :  this 
was  held  to  fall  within  the  same  principle  as  the  case  last 
cited,  and  the  plaintiff  was  allowed  a  return  of  premium.  (/) 
Cowie  V.  Where,  however,  the  want  of  the  license  at  the  time  of 

Baiiwr,  ibid.  16.  ggjijug  ^^^  n  fact  within  the  knowledge  of  the  assured,  it 

(b)  Andree  v,  Fletcher,  3  T.  Sep.  268.       (/)  Henry  v,  Stanifoith,  4  Camp.  230. 

(c)  Vandyck  9.  Hewitt,  1  Eaat,  96.  S.  C.  as  Hentig  v.  Staniforth,  S  Mauk  & 
{d)  Morckv.  Abel,  3  Bos.  &  FiiU.  35.    Sel.  122.    See  also  Siffken  v.  Allnatt,  1 

XiUbbock  V.  Potts,  7  £ast,  449,  S.  P.  Maule  &  Sel.  39. 

(e)  Oomv.  Brace,  12  East,  2S& 
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WB8  held  that  he  could  claim  no  return  of  premium,  though  Betumofpra- 
the  hcense  was  procured  as  soon  as  possible  after  the  ship  of  illegality  or 
sailed,  (y)  ^^ 

Art.  2.  Where  Caniract  is  void  for  Fraud. 

^  423.  It  never  has  been  doubted,  and,  indeed,  on  principle,  F^"""™J?"** 
is  abundantly  clear,  that  the  premium  must  be  returned,  wherever  the 
whenever  the  policy  is  rendered  void  by  the  fraud  of  the  Seivlv^id  by 
underwriter.  the  fraud  or 

miUMn  wt  •<«#  •  poBitive  mi»- 

As,  if  an  insurance  be  made  on  a  certain  voyage  "  lost  <»  JS?J?^?2^!^' 
not  lost,"  when  the  underwriter,  at  the  time  he  subscribes  the  writm. 
.policy,  privately  knows  that  the  ship  has  arrived  safe,  he  will 
be  bound  to  restore  the  premium.  (A) 

So,  if  the  contract  be  void  by  the  posUive  misrepresentaHon 
of  the  underwriter,  the  assured  may  recover  back  the  pre- 
mium (i)  ;  though  a  mere  statement  of  the  underwriter's 
belief  Gi  expectaiion  woald  not  entitle  him  to  do  so.  (j) 

*For  some  time,  however,  it  was  a  subject  of  very  fluctu-      •  1223 
ating  decision  in  our  English  courts,  whether  the  assured  was 
or  was  not  entitled  to  a  return  of  premium  where  the  con- 
tract was  rendered  void  ab  initio  by  his  own  fraud,  (ft) 

The  point,  however,  agreeably  to  truer  notions  of  justice  Where  the  poii- 
and  good  policy,  is  now  clearly  established  in  our  English  ^  the  actual 
jurisprudence,  that  wherever  the  contract  is  avoided  by  gross  -^^l^^f^or  hk 
and  actual  fraud  on  the  part  of  the  assured,  whether  com-  ^"^^'^ 
mitted  by  himself  or  his  agents  there  shall  be  no  return  of  return. 
premium.  (/)  ^ 

{g)  Cowie  9.  Baifoer,  5  Maule  9l  Sd.  Chancery,  and  the  laat  at  Comman  Law 

16.  before  Lord   Manafield,  are  in  favor  of 

(A)  Lord  MaasSeld  in  Carter  e.  Boehm,  allowing  the  return  even  in  caaea  ofgroaa 

3  Burr.  1909.  fraud. 

({)  Duflell  V.  Wilflon,  1  Camp.  401.  (/)  Tyler  «.  Home,  Marahall  on  Ina. 

{J)  Pawaon  9.  Wataon,  Cowp.  787.  061.    Chapman  9.  Fraaer,  ihid.    In  Tyler 

Barber  9.  Fletcher,  Doogi.  298.  9.  Home  the  fraud  waa  very  groM,  ior 

(i)  See  the  caaea  of  Whittingham  9.  the  aaaured  had  inatructed  hia  broker  to 

Tboraburgh,  3  Vemon,  206.    Da  Coata  efiect  the  policy  after  receiving  private 

V.  Seanderet,  2  P.  Will.  170.    Wilaon  «.  information  of  the  Waa  of  the  ahip. 
Ducket,  3  Bnir.  1361.    The  two  Ibit  at 


1  See  Wateia  v.  Allen,  6  HOI,  421,  433,  424;  Hoyt  9.  Oilman,  8  llaaa.  338 ; 
Schwartz  «.  U.  Sutea  Ina.  Ca  3  Waah.  C.  C.  170;  Himely  «.  a  C.  Iha.  Co.  1  Rep 
Con.  Ct.  164. 

VOL.  n.  42 
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1286 


KBinXBN  OF  FBHHIUH 


Betum  of  pre- 
mium in  cam 
of  illegality  or 
fnud 

AUter,  incase 
of  mere  misrep- 
resentation 
without  actual 
fraud. 


Premium  may 
be  returned 
where  policy. 
rendered  void 
€tb  initio^  by  the 
fault  of  me 
assured,  in  not 
complying  wtM 


1224  ♦ 

Or  by  making 
a  material  alter* 
atioA. 


There  must,  however,  be  achuU  fraud  on  the  part  of  the 
assured,  or  his  agents,  thus  to  preclude  him  from  recovering 
back  the  premium ;  a  mere  Tnisrepresentalion  made  without 
actual  fraud  (t.  e.  wilful  intention  to  deceive)  does  not  disen- 
title the  assured  to  a  return  of  premium :  the  rale  is  thus 
stated  by  Sir  Vicary  Qibbs  :  "  Where  there  is  fraud  there  is 
no  return  of  premium,  but,  upon  a  mere  misrepresentation 
without  fraud,  where  the  risk  never  attached,  there  must  be  a 
return  of  premium,"  (m) 

In  the  same  way,  where  the  contract  is  avoided,  ab  initio^ 
by  the  fault  of  the  assured  (under  such  circumstances  as  not 
to  imply  actual  fraud)  in  failing  to  comply  with  any  warrantpf 
either  express  or  implied^  tbe  assured  will  be  entiUed  to  a  re* 
turn. of  premium :  thus,  if  the  ship  do  not  sail  on  the  day  pre- 
scribed, or  do  not  depart  with  convoy,  or  be  not  seaworthy,^ 
and  there  be  no  fraud  on  tbe  part  of  the  assured,  be  may 
recover  back  the  premium,  (n) 

*If  the  policy  is  rendered  void  by  the  aet  of  the  assured,  in 
making,  a  material  alteration  in  it  after  subscription,  and  with- 
out consent  ol  the  underwriters,  the  assured  will  not  be  enti- 
tled to  a  return  of  premium,  (o) 


Sect.  III.  Return  of  Premium  for  want  of  Interest^  and  in 
cases  of  Short  Interest  and  offer  Insurance. 


Return  of  pre- 
mium for  want 
of  interest,  and 
in  oases  of 
short  interest 
and  over- 
insurance. 

Return  of  pre- 
mium cannot 
beapDortioned 
aoccnrdingto 
the  duration  of 
the 


§  424.  We  have  seen  that,  if  the  risk  have  once  eommenced, 
there  can  be  no  return  of  premium  in  respect  to  its  greater  or 
less  duration;  and  the  reason  is  very  plain,  because  the 


(m)  Feise  v,  Parkinson,  4  Taunt.  639. 

(«)  Marshall  on  Ins.  663.  Numer- 
ous cases  decide  this  point  incidentally. 
Henckel  v.  Royal  Exch.  Ass.  Comp.  t  Vee. 
317,  {breach  of  warraniy  of  nmarality.) 
AUen  V.  Long,  Marshall  on  Ins.  668,  (to  tail 
iffUh  convoy.)  Annan  v.  Woodman,  3 
Tkunt  299,  {unstowortkinest) ;  and  Colby 
V.  Hunter,  3  C.  &  P.  7,  {vforranted  in 
port,)  In  all  these  cases  return  of  pre- 
mium was  claimed  and  allowed.  The 
rule  has  been  explicitly  recognised  in  the 


jurisprudence  of  the  United  States.  2 
Philb'ps  on  Ins.  546  >  548.  •{  Delavigne  v. 
United  Ins.  Co.  1  John.  Cas.  310.  Mur- 
ray V.  United  Ins.  Co.  2  John.  Cas.  168. 
Graves  0.  Mar.  Ins.  Co.  2  Caines,  330. 
Elbers  «.  United  Ins.  Co.  16  John.  128. 
Duguet  V.  Rhinelander,  1  John.  Cas.  360. 
Murray  v.  Col.  Ins.  Co.  4  John.  443. 
Richards  v.  Mar.  Ins.  Co.  3  John.  307.  ^ 
(o)  Langhom  v.  Cologan,  4  Taunt. 
329. 


1  AnUt  1211,  m  note. 
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degree  of  risk  cannoi  be  calculated  by  duration  {u  e.  it  may  be  Betun  of  pro- 
as great  in  a  day  as  in  a  month) :  but  it  is  otherwise  with  the  of  mtei«8t,  and 
amount  of  the  insurable  interest  or  the  value  at  risk,  it  being  l^tera^wd^'^ 
abundantly  obvious,  that  upon  two  lots  of  property  of  different  ^^""""^^ 
values  exposed  to  the  same  perils  the  degree  of  risk  is  very 
different :  the  risk,  in  taeij  varies  toiik  ike  value. 

Hence*  where  the  assured  has  no  interest  covered  by  the  Where  the  as- 

-  sured  has  no 

policy,  either  because  the  interest  in  respect  of  which  be  in-  interest  at  ntk 
sures  is  only  a  bare  contingency  or  expectatioui  and  not  an  uuedtoank 
insorable  interest,  or  because  he  effects  an  insurance  on  the  ^^^^^ 
wrong  ship  :  in  either  case  he  is  entitled  to  a  return  of  pre- 
mium. 

The  rule,  in  fact,  is,  that  if,  through  mistake,  misinforma- 
tion, or  any  other  innocent  cause,  an  insurance  be  made, 
without  any  interest  whatsoever,  the  insured  is  entitled  to 
recover  back  the  whole  premium,  (p)  ^ 

Where  a  prize  is  taken  after  declaration  of  war^  the  captors  '^  ^«  "*^  ^^ 

■  ■'  •/  »  IT  oQoe  com- 

from  the  moment  of  capture  acquire,  under  the  prize  acts,  a  menoed  under 
doniingeni  insurable  interest^  liable,  indeed,  to  be  devested  by  bycaptor,  to 
subsequent  sentence  of  restoration,  but  valid  till  then :  ac-  ^^tn^rbe, 
cordingly,  where  captors  having  thus  taken  a  prize  afkrwar  w^^jjj^ 
*declared^  sent  her  home,  and  effected  an  insurance  on  her  on  cannot  claim  a 
their  own  account,  after  which,  upon  arrival,  she  ^was,  by  ndum.    ^^ 
sentence  of  the  English  Court  of  Admiralty,  restored  to  her  fr^p.^!! 
owners :  it  was  yet  held,  that,  as  the  risk  on  the  ship  had      *  1225 
commenced  under  the  policy,  the  assured  could  not  claim  a 
return  of  premium,  (q) 

On  the  other  hand,  where  a  ship  is  taken  as  priz^  brfore  ^^"^^^^ 
war  declared  J  the  captors  had  not  even  a  contingent  insurable  has  been  taken 
interest  in  her,  but  merely  a  bare  expectation  depending  on  the  dared.^"^ 
bounty  of  the  crown,  in  respect  of  which  they  cannot  insure :  Tboounon, 
if,  in  such  case,  the  ship  be  lost,  after  they  have  effected  an  ^^  ^^  ^^- 

{p)  For  ahoost  every  position  in  this       {q)  Boehm  v.  Bell,  8  T.  Rep.  194. 
section,  see  the  great  work  of  Emerigon, 
eiiap.  xvi.  Du  Risloanie. 


1  Steinbeck  «.  Bhinelander,  and  Steinbeck  v.  Churoh,  3  John.  Gas.  260.  A  boU 
toouy  interest,  not  being  insured  at  ««eA,  and  goods  being  insured,  but  none  being  on 
board  answering  to  the  desoription  in  the  poUoy,  the  assured  has  a  right  to  repay- 
ment of  piemtum.  Bobertson  v.  XTuied  Iusl  Co.  2  John.  Gas.  290.  See  Wadding- 
ton  V.  (Jniled  Ins.  Go.  17  John.  23. 
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Retnmorpie,  iflsimnoe  on  her  on  their  own  account,  and  the  nnderwriten 
ofinteiMLBiid  avail  tbeiDselves  of  the  want  of  interest  to  defeat  the  claim, 
LAteraMand'^  ^®  asaured  will  be  entitled  to  a  return  of  premium,  if  there 
owingnrMce.  \^  ^q  illegality  in  the  voyage,  nor  fraud  in  effecting  the 
policy,  (r) 

In  this  last  cited  case  it  is  to  be  observed,  that  a  loes  bad 
occurred,  and  an  action  been  brought  against  the  under- 
writers, who  resisted  the  demand,  on  the  ground  that  there 
was  no  insurable  interest 
SkhMbeen^        Where,  however,  there  was  an  insurance  on  ship  and 
ran,  and  the      freight,  and  the  ship  had  arrived  safely,  and  earned  freight, 
amrad  cannot  Lord  Ellenborough  would  not  allow  the  assured  afterwards 
da^Tratum    ^  claim  a  return  of  premium,  on  the  ground  that  he  had  no 
^*giwin?or  ^^^^^^^  interest^  on  account  of  a  defect  in  his  title  to  the 

*«^  iM  imr     ship. 

M*Cuiioch  0.  '  Lord  Ellenboroufifh.  after  adverting  to  the  distinction  above 
AmTcomp'  pointed  out  between  the  two  cases,  said,  '*  as  the  underwriters 
3  Camph.  406.    jjj  ^^^  ^j^g^  denied  their  liability  on  the  policy,  they  were  not 

allowed  to  retain  the  premium ;  but  here  the  voyage  has  been 
performedy  cmd  the  ship  has  arrived  in  safety.     The  freigiU 
has  been  earned  and  paid.    It  strikes  me  as  now  too  late  to 
rip  up  the  matter,  and  say  you  had  no  insurable  interesL 
You  might  have  rescinded  the  contract  before  the  event ;  but 
after  that  has  been  determined  in  favor  of  the  underwriters, 
it  does  not  lie  in  your  mouth  to  tell  them  they  were  never 
1226*      ^liable,  and  that  the  preqiium  was  a  payment  without  con- 
sideration." {s) 
anoe  fe  effected      ^  t©uch  for  oascs  tumiug  ou  the  mere  want  of  insurable 
b7  mistake,  at    interest :  of  course,  if,  by  mistake,  an  insurance  is  effected 
^nongship,  the  on  goods  OU  board  the  wrong  ship,  &c.,  and  it  turns  out  that 
uS^toil^ura.  ^h®  assured  has  no  scintilla  of  interest  at  risk  under  the 
policy,  he  will  be  entitled  to  a  return  of  the  whole  premium, 
less  the  usual  deduction  of  half  per  cent,  (f) 

whfch^*'i^ra  §  425.  With  regard  to  return  of  premium  for  short  interest, 
of  premium  can  Qy^y  insurance  and  double  insurance,  the  principle  on  which 

be  claimed  m  '^  '■  , 

case  of  over      the  cascs  depend  is  simply  this :  that  if  the  undenoriter  could 

inaiiranoe, 


double  ioaar- 
ance,  dec. 


(r)  Bouth  9.  Tbompaon,  11  East,  428.       (t)  Martin  «.  Sitwdl,  1  Sb9wer,  156. 
<«)  M'CaHoch  v.  Royal  Exch.  Compw 
3  Camp.  406. 


FOB  WAKT  OF  UTEHRBBT  —  SHORT  INTBBBSTi  BIC.  1341 

€U  any  time*  and  under  any  conceimble  circumsiances.  have  Retunofpre- 
been  called  an  to  pay  the  whole  sum  on  which  he  hat  received  of  interesL  and 
premium^  in  such  case  the  whole  premium  is  eamedy  and  there  j^tereS^d^^'^ 
shall  be  no  rehxm :  if  ^  on  the  other  hand^  he  could  never  f  in  over  insuranoe. 
any  evenly  have  thus  been  called  on  to  pay  the  whoUy  but  only 
a  part  of  the  amount  of  his  subscription  —  say  a  half  or  a 
fourth^ — he  ought  not  to  retain  a  larger  proportion  than  one 
half  or  one  fourth  of  the  premium^  and  muti  return   the 
residue.  («)  ^ 

The  cases  in  which  he  may  be  so  called  on  to  make  return  Remm  of  pie> 
are,  Isl,  where  in  either  a  valued  or  open  policy  only  part^  of  ^Merest  ^  ^ 
the  property  specified  in,  or  declared  on,  the  policy  is  put  on 
board;  as,  for  instance,  if  "  100  bales  of  cotton  "  be  insured 
"  valued  at  1000/.,"  or  '<  at  10^  per  bale ; "  or  if  '<  100  bales 
of  cotton "  be  specified  in  the  policy  as  the  subject  of  in« 
surance,  without  any  valuationf"^  in  such  or  the  like  cases,  if 
there  be  only  50  bales  on  board,  or  only  half  the  quantity 
of  interest  intended,  and  declared  to  be  insured,  a  return  of 
half  the  premium  must  be  made  for  short  interest,  (v) 

Where  ^^  freight "  is  insured  generally,  in  a  valued  policy, 
*at  a  gross  sum  on  a  general  ^  or  seeking  ship,  this  must  be  *  1227 
taken  to  mesai  freight  on  a  complete  cargo :  if,  therefore,  at  the 
time  of  loss,  there  is  less  than  a  complete  cargo  on  board,  or 
contracted  for,  and  ready  to  be  shipped,  it  should  seem  that 
there  must  be  a  proportionate  return  of  premium  for  short 
interest  (u;) :  so,  in  the  case  of  an  insurance  '^  on  profits^^  if 
the  profits  on  a  certain  quantity  of  goods  are  insured,  and 
only   part   of  the  goods  be  put  at  risk,  it  has  been  held 

(«)  Stevens  oa  Averego,  900,  203^  Mi  («0)  Foibet  9.  Aapiull,  13  East,  883. 

ed.    Mawhall  on  Ins.  649.    See  this  tett  The  point  was  not  determined  in  this  case, 

applied  in  Fisk  o.  Masterman,  8  Meea.  jc  but  appears  to  follow  from  the  principles 

Wels.  165;  and  see  also  2  Magens,  197,  regulating  ratum  of  premium.    See  also 

•ole  to  No.  934.  as  to  goods,  BirJnnan  ».  Caataigs,  5  B,  A; 

(v)  Slevens  oo  Average,  204,  (Hh  ed.  Ad.  651. 


1  9ee  Holmes  o.  TTnited  Ins.  Co.  2  John.  Cas.  329;  PoDoek  v.  Donaldson, 
3  I>ana%  510.  Where  a  part-owner  of  a  oai;go  ordered  a  policy  intended  to  oover 
his  own  interest  and  that  of  the  other  part-owners,  but  had  no  authority  to  insure  for 
the  others,  in  respect  to  whose  inteoesto  the  poUcy  did  not  attach,  be  was  held  to  be 
entitled  to  a  return  of  prenuum  on  the  exceas  insured  over  his  own  interest  Foster 
«.  n.  S.  Ins.  Co.  11  Pick.  85;  Finney  v.  Wanen  Ins.  Co.  1  Metcalf,  16. 

42* 
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Return  of  pre-    that  the  assufed  is  entitled    to    a  ratable   return   of  pre- 
mium for  want       •  /  \ 
of  interest  and    mium.  (X) 

intere?  and^'^^      '^^^  ^^^^  <^^^^  '^9  where  in  an  open  poKcy  on  goods  or  freight 
over  ingurance.  ||jg  gu^j  insured  (t.  6.  the  aggregate  of  the  different  subscript 
Sum^w^**^    tions)  exceeds  the  value  of  the  property  at  risk :  as,  for  in- 
insurance.        Stance,  if  the  amount  underwritten  be  lOOOZ.,  and  the  insura- 
ble value  of  the  goods  on  board  be  only  500/.,  it  is  evident 
that  the  underwriters,  in  case  of  loss,  could  only  have  been 
called  upon  to  pay  to  the  extent  of  fiOOZ.,  or  half  the  sum  in- 
sured :   consequently,  by  the  rule  above  stated,  there  must  be 
a  return  of  half  the  amount  of  the  premium.     This  is  called  a 
return  for  over  insurance. 
No  retom  on         ijj  valued  policies,  as  we  have  already  seen,  unless  the  valn- 

valued  policies  •  n 

for  over  iuMu^    ation  be  fraudulent,  or  grossly  enormous,  it  will  not  be  set 


.  aside ;  but  the  assured,  in  case  of  loss,  supposing  the  whole 
of  the  property  to  which  the  valtiation  refers  to  have  been  then 
on  board,  will  be  entitled  either  to  the  whole  or  an  aliquot  part 
of  the  whole  sum :  as,  therefore,  the  underwriters,  upon  such 
a  policy,  might,  in  the  event  of  a  total  loss,  have  been  called 
upon  to  pay  the  whole  sum  insured  :  they  are  entitled  to  re- 
turn the  whole  premium,  and  no  return  can  be  made  for  over 
insurance,  though  the  sum  in  the  policy  may  be  double  the 
value  of  the  effects  insured,  (jr) 
Return  of  pre>  In  cases  where,  after  effecting  one  insurance  on  his  pro- 
of double  insui^  *\>eTiyy  the  merchant,  who  is  ignorant  of  its  real  value,  and 
I99ft#  wishes  to  be  fully  protected,  effects  further  insurances  on  the 
same  property,  by  other  policies,  with  a  different  set  of  under- 
writers, the  law  is  clearly  settled  in  this  country,  that,  if  the 
total  amount  thus  insured  on  the  different  policies  exceeds  the 
insurable  value  of  the  property  at  risk,  the  merchant  can  only 
recover  up  to  the  extent  of  such  value  ;  but  may  do  so  from 
whichever  set  of  underwriters  he  pleases  {L  e.  up  to  the  ex- 
tent of  their  subscriptions,)  leaving  the  different  underwriters 
to  contribute  ratably  amongst  themselves  to  the  loss,  (z) 
There  is,  also,  no  doubt  that,  in  such  cases  of  double  insur- 
ance, the  assured  is  entitled  to  a  ratable  return  of  premium, 
proportioned  to  the  amount  by  which  the  aggregate  sum 

(«)  Eyre  9.  Olover,  10  East,  2ia  (y)  Stevens  on  Average,  900,  Sth  ed. 

I*)  See  mue^  Part  I.  Chap.  X.  of   Marsball  on  Ins.  OSS;  citing  2 
Double  Insurance.  137,  note. 
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insured  in  all  the  policies  exceeds  the  insurable  value  of  the  Return  of  pre- 

.  ,   1  mittm  for  want 

property  at  risk.'^  of  iotereai^  and 

It  remains  only  to  Consider,  how  the  return  of  premium,  in  jSt^JS? and*^ 
such  cases,  is  apportioned  amongst  the  underwriters  them-  over  UiBuranoe. 
selves. 

In  the  first  place,  it  is  clear  that,  where  the  over  insurance  is  P^  ^•^  of  over 

^         '  '  msorance  on  a 

by  a  single  policy,  all  the  underwriters  contribute  ratably  to  Mi^iepolk^fi  aU 
the  return  of  premium,  without  regard  to  the  date  of  their  teiMieroon ' 
subscriptions :  in  this  respect  the  rule  is  accurately  laid  down  ^u^il^the 
by  Mr.  Marshall ;  "  all  the  underwriters  upon  a  policy j  in  *«*"™- 
v?bich  the  efiects  are  insured  beyond  their  value,  must  bear 
any  loss  that  may  happen,  and  repay  a  part  of  the  premium, 
in  proportion  to  their  respective  subscriptions,  without  regard 
to  the  priority  of  their  dates."  (a) 

It  is  also  stated  by  Emerigon,  as  the  rule  of  the  law  fjfj£^[^*®"" 
maritime,  and  is  so  considered  in  this  country,  that  several  <iate  are  oon- 
potides  effected  on  the  same  date  are  considered  to  form  but  pdicy,  and  foi.. 

low  Um  aame 


rule. 


(a)  Ifanhall  on  laa.  649. 


I  A  vcomI  waa  insured  for  a  certain  premium  agaioat  all  the  usual  risks  from  Bosr 
ton,  to,  at,  and  from  Martiaico|  the  risks  resulting  irom  a  blockade  not  being  included. 
The  assured  having  heard  of  the  arrival  of  the  vessel  at  Martinico,  and  supposing  that 
island  to  be  btoekaded  by  the  British,  upon  that  belief  applied  to  the  same  underwriters, 
to  insure  them  against  the  risks  of  that  blockade.  The  insurers  acting  on  the  same 
belief,  took  the  risk,  and  indorsed  on  the  policy  the  following  memorandum,  namely. 
*'  Boston,  3d  September,  1804.  As  the  schooner  Mary  and  Elia,  [the  vessel  in  ques- 
tion,] has  got  into  Alartinico,  we,  the  subscribers,  in 'consideration  of  an  additional 
premium  of  twenty-six  and  one  third  per  cent.,  agree  to  take  the  risk  of  the  same  at 
and  from  thence  to  her  port  of  discharge  in  the  United  States,  without  prejudice  to 
this  policy.'*  The  policy  was  in  the  usual  printed  form,  providing  that  any  prior 
policy  ahall  first  operate,  and  the  latter  shall  be  vokl,  when  the  interest  is  fully  covered 
by  the  former.  In  fact,  the  supposed  blockade  did  not  exiM  at  the  time,  or  while  the 
vessel  remained  at  Martinioo.  I^arsons,  Ch.  J.,  said ;  —  "  The  words  of  the  m^no- 
nudum  are  general,  and  by  it  no  property  is  covered,  and  no  risks  are  insured  against, 
but  those  which  are  contained  in  the  policy.  On  this  view  of  the  subject,  without 
considering  the  motives  or  grounds  of  making  the  memorandum,  the  insurance  thereby 
elleoled  must  be  consklered  as  a  double  insurance,  and  the  premium  cannot  be 
recovered."  The  learned  judge,  in  giving  a  construction  to  the  memorandum,  said ;  — 
**  To  us  it  appears,  from  the  representation  on  which  the  memorandum  was  made, 
that  the  parties  contemplated  no  other  riskii  but  those  arising  from  an  existing  block- 
ade, and  that  the  memorandum  can  be  extended  to  no  other  risks.  If  we  are  right  in 
this  opinion,  the  memorandum  does  not  extend  to  any  risks,  except  those  which  might 
arise  from  a  blockade,  which  the  jury  have  found  never  existed.  There  could  not, 
therefore,  be  any  possible  loss  incurred  by  the  underwriters,  in  consequence  of  making 
the  memorandum.  And  as  the  memorandum  was  made  through  innocent  error,  and, 
without  any  fraud,  it  is  void,  and  the  premium  stipulated,  as  the  consideration  for 
making  it,  cannot  be  reoovered."    faylor  v.  Sumner,  4  lAass.  00. 
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Remm  ofpns-    one  DolicY  ;  and  the  rule,  theref<Mre.  as  to  the  return  of  pre* 

milim  for  want        .         .       ,  .  .      ,  .       ,      .  ^.v 

of  iotenxL  and   mium  iQ  tois  case  IS  the  same  as  m  the  last,  (b) 

intereAand  *The  difficulty  18,  as  to  the  case  where  several  policies,  or 

over  ingnrance.  g^jg  ^f  policies,  are  effected  on  the  same  subject  at  different 

1229*      dates. 
What  ui  the  As  to  this,  it  was  long  supposed  that  the  role  of  the  con- 

there  are  sev-  tiaental  law  differed  from  our  own.  By  the  foreign  law 
difiemrdaila.  maritime,  in  such  case,  the  policy,  or  policies,  first  in  point  of 
Rule  of  the  date  are  alone  to  be  considered  bindinct  up  to  the  amount  of 
the  value  actually  at  risk ;  and  the  return  of  premium  is  con- 
fined to  the  underwriters  on  the  other  policies,  (c) 
Bole  as  laid  The  rule  of  the  English  law,  as  it  was  supposed  to  result 

m]!!^Ji.  from  that  laid  down  by  Lord  Mansfield  in  Davis  v.  Gildart, 

is  thus  expressed  by  Mr.  Marshall:  ^'If,  by  several  policies, 
made  without  fraud,  the  sum  insured  exceed  the  value  of  the 
effects,  these  several  policies  will,  in  effect,  make  but  one 
insurance,  and  will  be  good  to  the  extent  of  the  interest  of 
the  assured  :  and,  in  case  of  loss,  all  the  underwriters  on  the 
several  policies  shall  pay  according  to  their  respective  sub- 
scriptions :  and  it  follows  from  ihencCf  that  aU  the  undencriters 
on  the  several  policies  would  be  equally  bound  to  make  a  return 
of  premium  for  the  sum  insured  above  thevalue  of  ike  effects  in 
proportion  to  their  respective  subscriptions.^^  (d) 

ciMofiwrruie.      ^^^  ^^^  ^  ^^^  Stated  has  been  recognized  as  the  law  of 
this  country  by  subsequent  writers,  especially  Mr.  Stevens 
and  the  able  author  of  the  article  on  Marine  Insurance  in 
"  M'Culloch's  Commercial  Dictionary,"  who  point  out  the 
practical  inconvenience  and  injustice  of  the  regulation,  and 
the  superiority  of  that  which  prevails  on  the  continent,  (e) 
Efltfi^  law  ^       Since  then,  the  Court  of  Exchequer  has  introduced  an  im- 
Thatio  caseof  portaut  modification,  and  assimilated  the  English  to  the  con- 
by  several  sets    tinental  ryle.     Founding  itself  upon  the  equitable  principle, 
df^remdates,   ^^^^  ^^  underwriters  who  have  at  any  time  been  liable  to  pay 
tei'Ji^Sr^or  ^  ^^^  amount  of  their  subscriptions  are  eutiOed  to  retain  the 

sets  shall  make 

premium ;  but        ^^^  Emerigon,  chap.  xvi.  sect.  4,  vd.        (c)  Emerigon,  chap.  xvi.  sect.  4,  pp. 

the  underwri-      ii«  P*  196,  ed.  1827.    See  also  the  case  of   140, 141. 

ten  on  the  sub-   Pisk  v.  Masterman,  8  Mees.   &  Wels.        (d)  Marahall  on  Ins.  649. 

shali^aS^        165,  in  which  the  sets  of  different  policies,       (•)  Stevens  on  Average,  tft.  Retora  of 

ratable  retam.  effected  on  the  tame  ^Uty  with  different  Premium,  p.  205, 5th  ed. ;  and  see  case 
offices  and  underwriters  were  regarded  1,  2,  3^  ibid.  pp.  207-215.  See  also 
as  all  one.  M'CuUoch's  Com.  Dbt.  tit  Marine  la- 

suranoe,  p.  702,  ed.  18Sf^. 
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whok  amount  of  the  premium^  that  court  has  established  the  Return  of  pre- 
*position,  that  where  two  sets  of  insurances  are  effected  at  ofiaterestand 
different  dates',  and  with  different  sets  of  underwriters,  on  jlJtere^and*'^'^ 
the  same  property,  and  the  amount  of  the  first  insurance  is  ^2^ 


insurance. 


not  equal  to  the  value  at  risk,  though  the  aggregate  amount  ^  1230 
of  both  insurances  exceeds  it,  in  such  case  the  underwriters, 
on  the  last  of  the  two  sets  of  insurances  in  point  of  date,  shall 
alone  be  called  on  for  a  ratable  return  of  premmm ;  the 
underwriters  on  the  prior  set  of  insurances  retaining  the 
whole. 

The  facts  of  the  case  were  shortly  these :  — a  merchant  in  risk  v,  Ma^er- 

*  man,  o  M.  w 

New  Orleans  having  shipped  a  large  consignment  of  cottons  Weit.  165. 
to  a  Liverpool  house,  directed  them  to  effect  an  insurance,  . 
which  they  immediately  did,  on  the  twelfth  of  April,  by  seve- 
ral policies  in  London^  to  the  amount  of  14,150/.,  and  on  the 
iUrteenth  of  April,  by  several  other  policies,  both  in  Liverpool 
and,  also,  at  London  (the  agents  in  the  one  place  being  un* 
aware  of  what  was  being  done  at  the  other,)  to  the  amount  of 
22,300/.  more :  thus  the  total  amount  insured  was  36,450/. 
(14,150/.  on  the  12th  of  April,  and  22,300/.  on  the  13th) :  the 
value  of  the  cottons,  as  fixed  by  the  different  policies,  was 
30,333/.,  which  left  6116/.  IO5.  as  the  amount  of  over-insur- 
ance  on  the  aggregate  of  all  the  policies.  The  cottons  having 
arrived  safely,  the  court,  after  argument,  decided  that  as,  in 
case  a  loss  had  occurred  before  the  policies  of  the  13th  of 
April  were  effected,  the  underwriters  upon  the  policies  of 
the  12th  of  April  would  have  been  liable  to  the  full  extent  of 
their  subscriptions,  so  they  were  entitled  to  retain  the  whole 
amount  of  their  premiiuns. 

The  court  directed  accordingly,  1.  That  the  assured  should 
have  a  return  of  premium  to  the  amount  of  the  over-insur- 
ance —  such  amount  to  be  ascertained  by  taking  into  account 
all  the  policies ;  2*  That  no  return  of  premium  was  to  be 
made  in  respect  of  the  policies  effected  on  the  twelfth  of 
April ;  3.  But  that  all  the  underwriters  who  subscribed  the 
policies  of  the  thirteenth  should  contribute  ratably  to  the 
return,  in  proportion  to  the  sums  insured  by  them  respectively 
on  that  day.  (/)  ♦  1231 

♦In  the  United  States,  where  the  common  law  rule  is  as  .?"*«.  •"?  v^ 

'  Uoe  in  the  Uni- 

ted Sutea. 

(/)  Fak  9.  Mutemian,  8  Meea.  at  Weto.  169. 


1246  BSTUBH  OF  PKEMIUH 

Betom  ofpre-    stated  by  Mr.  Marshall,  it  has  become  customary  to  insert 

ofinter^aiid   into  their  policies  an  express  stipulation,  to  the  effect  that, 

Snter^and'^  "  ^^  ^^^  assurcd  has  made  any  prior  ^  insurance  on  the  pro- 

over  ingafanoe.  perly,  the  insurcTs  shall  be  answerable  only  for  so  much  as 

the  amount  of  such  prior  insurance  may  be  deficient  towards 

covering  the  property,  and  shall  return  the  premium  upon  so 

much  of  the  sum  insured  as  they  shall  be  exonerated  from  by 

such  prior  insurance,  excepting  half  per  cent.  &c.  (g) : "  this 

clause  establishes,  by  express  stipulation,  the  rule   which, 

since  Fisk  v.  Masterman,  may  in  this  country  be  regarded  as 

part  of  our  common  law. 


Sect.  IV.  Reium  of  Premium  under  express  Stipulation* 

BMmofpre-        ^  426.  It  is  frequently  agreed  between  the  parties,  that, 
ezpreH  stipoia.  upon  the  happening  of  a  certain  event,  or  the  performance  of 

some  stipulation,  the  assured  shall  return  a  part  of  the  pre- 

utioaastore-    mium ;  and  clauses  to  this  effect  are  accordingly,  in  such 
Si2m.  **^       case,  inserted  in  the  policy. 

Returns  of  premium  are  generally  stipulated  to  be  made 
"  if  the  ship  sails  with  convoy  and  arrives,*^  or  simply  ^'  if  she 
sails  with  convoy ''  — -  if  she  sails  on  or  before  a  certain  day 
—  or  ends  the  voyage  short  of  its  ultimate  destination  ;  and, 
in  general,  for  any  thing  that  lessens  the  risk  of  the  under- 
writer, who,  having  received  a  premium  commensurate  with 
the  extent  of  the  whole  risk  for  the  voyage,  agrees  (accord- 
ing to  the  condition)  to  make  a  proportionate  return,  if  any 
specified  occurrence  take  place  to  decrease  that  risk.  (A) 
Stipulation  to         The  clausc  which  has  given  rise  to  the  irreatest  amount  of 
incase  the        discussion  in  our  jurisprudence,  is  that  which  provides  for  a 
convoy,  and      return  of  part  of  the  premium  in  case  the  ship  ^^  sails  unth 


1232* 


convoy  and  abbivbs." 

*The  reason  for  this  stipulation,  and  the  meaning  of  the 
parties  in  inserting  it,  is  thus  expressed  by  Lord  Mansfield. 
"  Dangers  of  the  sea  are  the  same  in  time  of  peace  and  of 

{g)  2  Phillips  on  Ins.  531.  (k)  Stevens  on  Avenge,  194,  Sth  ed. 


1  See  Brown  o.  Hartford  Ins.  Co.  3  Day,  96;  New  Tork  Ins.  Co.  v.  Thamas, 
3  John.  Cas.  1. 
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war ;  but  war  introduced  hazards  of  another  sort,  depending  Return  ofpre- 

.  jt     >  1  t  !•       TniM"n  under 

on  a  variety  of  circumstances,  some  known,  others  not,  for  expreas  sUpuia- 

which  an  additkmal  premium  must  be  paid.    These  hazards  ^!^ 

are  diminished  by  the  protection  of  convoy  ;  if  the  assured  will  S^JJ^jJ^'  th^ 

warrant  a  departure  with  convoy,  there  is  a  diminution  of  "tipuiation. 

the  risk ;  but,  if  he  will  not,  he  pays  the  full  premium,  and, 

in  that  case,  the  underwriter  says,  ^Hfit  turn  out  that  the  ship 

departs  vnth  convoy ^  I  vnU  return  part  of  the  premium?^  — 

'^  But,"  continues  his  lordship,  ^'  a  ship  may  sail  with  convoy, 

and  yet,  by  storm  or  other  accident,  may  in  a  day  or  two  lose 

its  protection :  to  guard  against  that  risk  the  underwriter 

adds  in  policies  of  the  present  sort,  "  the  ship  must  not  only 

sail  with  convoy ^  but  she  must  ariuve  in  order  to  entitle  you 

to  the  retum.^^ 

The  words  "  and  arrives.^^  do  not  mean  that  the  ship  shall  Construction  of 

"^  the  words 

arrive  in  company  of  the  convoy  ;  but  only,  that  she  herself  "  andarrwes.*' 
shall  arrive.    If  she  does,  that  shows  either  that  she  had 
convoy  for  the  whole  voyage,  or  did  not  want  it.  (i) 

The  construction  thus  put  by  his  lordship  on  this  clause, 
has  ever  since  been  followed,  and  the  arrival  of  the  ship  is 
now  established  to  be  the  sole  point  on  which  the  return  of 
premium  depends,  even  in  policies  on  other  interests,  as 
"  goods,"  «  freight,"  &c. 

Thus,  in  the  case  of  Simond  v.  Boydell  itself.  Lord  Mans-  ?2?*2^^* 
field  upon  the  principles  just  laid  down,  decided,  that  though      ' 
the  policy  was  on  goodSj  upon  which  the  underwriters  had  paid 
an  average  loss  in  respect  of  sea-damage  incurred  before  the 
ship's  arrival,  yet,  as  the  ship  herself  had  sailed  with  convoy, 
and  ultimately  arrived  safe  at  her  port  of  destination,  the 
assured,  under  a  stipulation  to  return  8  per  cent,  if  the  ship 
^^  sails  toith  convoy  and  arrives^^^  was  entitled  to  a  full  return 
of  8  per  cent,  on  the  whole  amount  of  the  insurance,  includ- 
*ing  therein  the  sum  which  the  underwriters  had  paid  as  a      *  1233 
loss  on  the  damaged  goods,  {j) 

Upon  the  authority  of  this  case,  Lord  Kenyon  decided,  Aguiiar  v. 
that  in  a  policy  on  freight^  with  a  stipulation  to  return  10  per  TrlfSep.  42i. 
cent  *'if  the  ship  sailed  with  convoy  and  arrived,"  —  the 

(»)  Sifflond  V.  Boydell,  Doagl.  270,  t271.  the  underwriter  makes  no  return  of  pi«- 

(j)  Sunond  v,  Boydell,  Doogi.  283.  mium  on  the  amount  he  has  paid  for  a 

But  see  Stevens  on  Averafe,  196,  dth  ed.  parCicaJar  average  loat. 

where  he  states  the  practice  to  be  that 
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Betamofpre-    assured  was  entitled  to  the  whole  return  caladaied  on  (he 
exgnm  stipaia-  whoh  amount  of  the  insurance^  because  the  ship,  though  she 
^!^ had  been  captured  and  recaptured  on  her  voyage,  was  ulti- 
mately brought  into  her  port  of  destination,  subject,  however, 
to  a  charge  of  9/.  14««  for  salvage,  which  the  underwriters 
paid  into  court.  (Jc) 
TbearriTBi  In  this  case  Lord  Kenyon  said,  that  in  order  to  satisfy  the 

^thisciaiueis  meaning  of  the  clause,  the  arrival  of  the  ship  should  ^^  be  an 
^^^k^de9-  arrival  ai  the  destined  port  in  the  course  of  the  voyage  ;  "  and 
2[J^^2^^      he  intimated,  that  if  a  ship  arrived  at  her  neutral  port  of  des- 
tkt  voyage,       tination,  in  the  possession  of  the  enemy,  or  at  her  port  in  this 
country,  as  the  property  of  other  persons,  after  a  capture,  that 
would  not  be  such  an  arrival  as  to  entitle  the  assured,  under 
this  clause,  to  a  return  of  premium.  (Z) 
If  ahip  8ui8  If  goods  are  insured  with  a  stipulation  to  return  a  certain 

and  vrives^  rate  of  premium  '^  if  ship  sails  with  convoy  and  arrives ; "  if 
insured  ara  the  ship  does  sail  with  convoy  and  arrive  at  her  port  of  dis- 
J^JUJJjJ^^J^  charge,  though  she  be  there  captured  before  she  have  com- 
eatitied  toth  to  pleted  the  unloading  of  her  cargo,  and  thus  totally  lost  with 
Blittm  and  a  the  residue  of  the  goods  on  board,  the  assured  will  be  entitled 
Homcastle  o.  to  the  Stipulated  return  of  premium,  in  addition  to  a  payment 
jJj]J2|^  in».  ^f  ^^^  whole  sum  insured  as  for  a  total  loss,  (m) 
®^*  In  fact,  in  all  these  cases,  the  arrival  of  the  ship  is  the  sole 

1234  *      ^est  of  the  return  of  premium,  and  no  regard  is  had  by  the 
«i^ito«T£-    parties  to  the  condition  of  the  goods,  on  the  ship*s  arrival. 
^"li^Se^    TTte  toUd  or  partial  loss  of  the  goods  is  the  subject  of  the  ai- 
of  the  right  to    dcmiuty ^  9iud  must  be  paid  by  the  underwriters.     '*But,  as 
of  pfemium.      to  the  retum  of  the  additional  premium^  whether  the  goods 
arrive  safe  or  not  makes  no  part  of  the  question  ;  the  single 
principle  which  governs  is,  that  in  the  events  which  have  hap- 
pened, the  war  risk  has  been  rated  too  high."  (») 
''^T'^  ..        The  words  "  and  arrive  "  mean  arrival  at  the  ship's  nfti- 

"  and  amve "  ^  *■ 

mean  arrival  at  mate  port  of  destination  ;   hence,  if  it  be  agreed  in  the  policy 


the 


(i)  Aguilar  v.  Bodgen,  7  T.  Rep.  421.  made  between  ehafgm  and  bma^    SleY- 

The  practioe  agrees  with  this  decision,  it  ens  on  Average,  196,  dth  ed. 

being  the  custom  for  the  underwriten,  in  (/)  7  T,  Rep.  422. 

case  of  capture  and  recapture,  to  retum  {m)   Homcastle  v,  Haworth,  before 

the  whole  stipulated  amount  of  premium  Sir  J.  Mansfield  in  Common  Pleas,  25lh 

on  the  whole  sum  insured,  without  retain-  Feb.  1806.    Marshall  on  Ins.  681. 

ing  any  thing  in  respect  of  tahage  char-  (n)  Per  Lord  Mansfield  in  Simood  •. 

gu;  and  the  rule  is  the  same  as  Xogtn-  Boydell,  Dougi.  271. 
era/  average  ehargm:  a  distinction  being 
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to  return  different  portions  of  the  premium  in  case  the  ship  Retnrnofpre. 

»-      .  ,  t^       %-m  .  i»  .L  1  mium  under 

sail  with  convoy  for  different  portions  of  the  voyage  and  or-  express  stipaia- 

rivCy  no  return  of  any  portion  of  the  premium  can  be  claimed  ^2^ . 

if  the  ship  never,  in  fact,  arrives  at  her  port  of  ultimate  dee-  ^n/^enme"" 
tination.  -      'J^^'^ 

A  ship  was  insured  "  at  and  from  Lisbon  to  Cadiz,  and  at  w^™  diflereot 
and  from  thence  to  Flushing,  at  a  premium  of  twenty  guineas  mium  on  ship's 
per  cent.,  to  return  8  per  cent,  if  the  ship  sail  with  convoy  ^v^fordH*. 
from  Cadiz  to  England,  and  2  per  cent,  more  for  convoy  [hrwy'!lSS|1i^ 
from  England  to  Flushing :  or  10  per  cmU*  if  with  convoy  for  ^^^^^ 

the  voyage  and  arrives.'^  claimed  unless 

The  ship,  after  reaching  England  from  Cadiz  with  convoy,  her  final  poit. 
was  lost  by  British  capture  before  she  could  complete  her  Le^MnuHer, 
voyage  by  arrival  at  Flushing.  *  *^  396. 

Lord  Ellenborough  held,  that  no  return  could  be  claimed 
within  the  meaning  of  this  policy,  as  the  ship  had  never 
arrived  at  Flushing,  her  ultimate  port  of  destination ;  the 
words  '^  and  arrives j^^  his  lordship  said,  annexed  a  condition 
which  overrode  equally  all  the  stipulations  in  the  policy,  as 
to  returns  of  premium  ;  and  the  true  meaning  of  the  clause 
was  this :  —  to  return  10  per  cent,  if  the  ship  sailunth  convoy 
for  ike  voyage  and  arrives  ;  if  from  Cadiz  with  convoy  for 
England,  8  per  cent. ;  and  S  per  cent,  more  for  convoy  from 
England  to  Flushing,  (o)  In  this  case,  the  arrival  at  Flushing  Leevin  v. 
was  held,  on  the  true  construction  of  the  policy,  to  t>e  a  con-  4  Ttiunu  483. 
dition  affecting  all  the  preceding  stipulations :  where,  however, 
the  stipulation  was  '*  to  return  5  per  cent,  if  the  ship  sails 
^ith  convoy  for  Gottenburgh,  and  arrives,  and  5  per  cent.  ^  1235 
more  if  she  sails  for  her  port  of  delivery  and  arrives ;  ^'  the 
Court  of  Common  Pleas  thought  it  questionable  whether  a 
return  of  premium  might  not  be  due  for  her  arrival  at  Got- 
tenburgh, though  she  never  arrived  at  her  ultimate  port  of 
delivery.  (;^ 

During  the  disturbed  state  of  our  conmierce  in  the  laM  supuiation  to 
great  European  war,  owing  to  the  enforcement  of  Napoleon's  tion  of  tiiepre- 
continental  system,  a  practice  sprung  up,  which  ceased  with  ^^» '^^  ^ 
the  state  of  things  that  called  it  forth,  of  stipulating  to  return 
a  portion  of  the  premium  "/or  arrival.^*  (j) 

(o)  KeQner  v,  Le  Mesoritfr,  4  Ensf,       (p)  Leevin  v.  Cormae,  4  Taunt  489L 
390.  note. 

iq)  SlweiisoQ  Average,  196»  9th  ed. 
VOL.  n.  43 
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Betnm  of  pm-  In  the  Only  case  of  this  kind  whioh  came  befcnre  the  coHrts, 
ucpm  iUpiiiA-  it  appeared  that  gvods  were  insured  on  a  Baltic  risk,  with  the 
^'°°'  usual  latitude  as  to  touching  and  staying,  sailing  backwards 

uiatkinf^the'^  and  foTwards,  &0.  <<  tmttl  the  captain  could  faid  a  partj^^  the 
^00*10?^  risk  on  the  goods  to  continue  till  the  same  should  there  be 
chtt^e^thm^  discharged  and  safely  landed,  wiik  a  warranifi  to  be  free  from 
Uiero  sented  OB  copiwrc  Of  dtixwre  xa  the  ship^  sport  or  ports  of  discharge^  at 
befora^eyoui  &  premium  of  fourteen  guineas,  to  return  7  per  cenL  for 

enthiedJto  the  The  goods  Were,  in  fact,  seiz^  on  board  the  ship  afker  she 
turn  of  pi«.  had  moored  in  Pillau  roads  for  the  pivpose  of  discharging 
dIjI^S^  9.  them,  and  were,  therefore,  considered  by  the  eourt  to  have 
^^^2A      been  seized  in  the  ship^  tport  of  discharge  wUhinih^  warranty; 

Hue  underwriters  consequently  leere  discharged  from  the  loss  ; 

but  the  court,  nevertheless,  held  that  there  had  been  such  an 

arrival  of  the  ship  as  to  entitle  the  assured  to  the  stipulated 

return  of  premium,  (r) 

Sb^'fiByieT  "^  ^^  ^^^  ^^'  ^*  Bayley  says,  "  both  the  ship  and  goods 
arrived  safely  for  the  purpose  of  esaonerating  the  underwriters 
from  all  risks  of  the  voyage^  to  answer  which  they  had  received 
a  large  premium^  part  of  which  th^y  engaged  to  return  for 
arrival.  An  arrival  has  taken  place,  and  they  have  had  the 
benefit  of  it ;  but  they  say,  that  because  some  persons  have 
1236  *  *taken  from  the  assured  the  goods  after  arrival,  though  thej» 
the  underwriters,  are  not  to  bear  the  loss,  yet  they  are  to  keep 
the  whole  premium.  This  does  not  seem  to  me  the  fair 
meaning  of  the  contract"  (s) 

That  low  WB8        It  is  clear  from  this  case  that  it  is  no  objection  to  the  claim 

by  an  exoppted    . 

risk  is  DO  ob.  foT  a  return  of  premium  that  the  loss  was  one  not  insured 
u0uredWaim.  Qgaiust,  pcovided  the  ship  have  arrived,  (t) 

ing  a  return  of 
premium. 

§  427.  Hitherlo  we  have  been  considering  the  cases  in 
which  the  stipulation  is  for  a  return  if  the  shi^  sails  with 
oonvoy  and  arrives. 
Where  the  Where  the  words  "  and  arrives  "  are  not  inserted,  but  the 

rives  *>  are  not  Stipulation  is  simply  for  a  return,  '^  if  the  ship  sails  with 
^lu^tii^  18  convoy,"  the  construction  is  different,  and  the  rule  of  Simon 
difierent.  ^^  Boydell  will  not  apply. 

(r)  DalglBuhv.  BiQQka,ld  Eaft,985.    PhiU^ on Ua. 543; M4    ^RobortKmv. 
(«)  15  East,  dOa  CoL  Ina.  Co.  8  John.  491.    Ogden  v. 

(0  Same  rule  in  the  Unitedi  Statak   2    Firanan's  Ins.  Co.  12  John.  114.  ^ 


inn>XE  BZPEBBS  fillPOLAflOK.  1851 

Aence,  where,  in  an  inBuranoe  on  gwdi^  with  a  stipulaUoD  Beicm  of.  pm. 
to  retorn  so  much  per  cent.  *^  for  convoy,"  the  assured  daimed  ^[^^stipii- 
to  recover  the  stipulated  return  (on  the  ground  that  the  ship  ^^^' 
had  eaUed  with  c<mvoy)  in  addiHon  to  a  iokU  Ips^,  the  jinry  t^]^!^ 
refused  to  give  it,  saying,  that  the  assured  had  a  right,  in  case  ^'^  ^^^ 
of  a  total  loss,  to  add  the  whole  amount  of  premium  to  his  ^^^  <^^  ^ 
invoice,  and  so  could  reeover  it  in  that  shape  included  in  the  to,  a  return  of 
total  loss.    Sir  Janaes  Mansfield,  before  whom  the  case  was  £!!^h^  «. 
tried,  did  not  object  to  this ;  nor  was  the  court  moved  upon  4  xalSISSl  510. 
it.  (11)    Mr.  Stevens,  indeed,  says,  that  it  has  been  long  the 
practice  at  Lloyd's  never  to  make  return  upon  the  amount 
paid  by  the  underwriter  for  losses,  whether  particular  average 
or  total  (v)  :  and  in  cases  where  the  rule  of  Simon  v.  Boydell 
does  not  iipply,  this  may  perhaps  be  taken  to  be  the  law  as 
vrell  as  the  practice. 

If  a  return  of  premium  be  stipulated,  in  case  the  ship  saUs  Where  under- 
vrifb  convoy,  and  before  she  ean  do  so,  the  underwrilers  are  poijcyoontLi- 
discharged  by  a  breach  of  warranty,  the  assured  will,  it  luStl^^^d^ 
seems,  be  neverthelesd  entitled  to  the  stipulated  return,  (w)      ^^^^ 

*lVhat  constitutes  a  sailing  with  canvaif  so  as  to  entitle  the  nmiYbefoM  a 
assured  to  claim  a  stipulated  return  of  premium  within  the  piied  with,  the 
meaning  of  these  clauses,  may  be  seen  by  the  following  oesec  ^USeiemn^' 
—  a  ship,  insured  ^*  at  and  from  Oporto  to  licghorn  at  12  {{^'^  ^  ^ 
guineas  per  cent.,  to  return  6^  if  she  sailed  with  convoy  from      «  X237  * 
the  coast  of  Portugal  and  arrived,"  sailed  under  convoy  from  What  oooati- 
Oporto  to  Lisbon,  the  general  rendesvoos,  in  order  to  pro*  with  convoy 
oeed  thence  with  the  whole  fleet.    The  Qporlo  fleet,  however,  Xuoil^  '^ 
being  dispersed  on  its  way  to  Lisbon,  lost  the  convoy,  on  2^Ji'vn^ 
which,  the  ship  in  question,  then  judging  it  f<Nr  the  best,  ran  ^^^ 
ibr  England,  and  arrived.    Lord  Eklon  held  that^  upon  the 
true  construction  of  this  clause,  which  only  required   a 
sailing  with  convoy  from  some  part  of  the  coast  of  Portugal, 
the  assured  was  entitled  to  the  stipulated  retorn  of  premium 
by  the  ship's  having  sailed  with  convoy  from  Oporto  and 

arrived  in  England,  (x) 

In  the  last  case  in  the  English  reports  on  the  subject  of  ^j^J^^^  ^ 
this  section,  it  was  held  that,  under  a  stipulation  in  a  time  time  pdioy  for 

'  a  return  of  pi«. 

(t»)  Lughomv. Allniitt,4  TtoAtMO.       {w)  Meyer  9.  OffeceoB,  liualHU  on  ^dwIaidnD. 

Iteihall  OQ  Int.  STS.  Im.682.  Hunter «. 

(•)  Oa  Avenfe,  IM,  Ah  ed.  («)  Audley  v.  Dufi;  3  Boe.  dc  PuU.  111.   Y^h^^^ 

dt  Cr*  714* 
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BetiHii  of  pie* 
miuffl  under 
expreM  ttipci- 
Utioo. 


policy  on  a  ship  '^  for  a  return  of  premium,  if  wld  or  laid  vp^ 
for  every  uncommenoed  month,"  the  assured  was  not  en* 
titled  to  a  return,  by  reason  of  the  ship's  having  been  laid  up 
for  several  months  out  of  the  year  for  which  the  policy  was 
in  forc^,  as  it  appeared  that  she  was  employed  again  within 
the  year  :  for  the  words  laid  up^  being  in  connection  with  the 
word  sold^  must  be  taken  to  mean  such  a  permanent,  la^ng 
up  as  would  take  place  if  the  ship  had  been  sold,  and  would 
put  a  final  end  to  the  policy,  (y) 


Sect.  V.  Dednution  of  One  Half  per  Cent. 


Deduction  of 
one  half  per 
cent. 

Coatom  to-d- 
low  deduction 
of  one  Mf  per 


1238* 


Bea«on  fortius 
allowance. 


§  428.  In  all  those  cases  where  the  premium  is  returnable, 
either  in  whole  or  in  part,  it  is  customary  to  allow  the  un- 
derwrite one  half  per  cent,  unless,  indeed,  there  be  an  ex- 
press stipulation  in  the  policy  against  it.  Therefore,  wherever 
^it  is  said  that  the  whole  premium  is  returned,  it  is  to  be 
understood  with  this|  exception.  This  is  a  very  old  custom, 
as  may  be  seen  from  the  foreign  laws  and  ancient  jurists 
collected  by  Emerigon  (z) ;  and  from  him  cited  by  later 
writers. 

As  to  the  reasons  of  the  allowance,  jurists  have  differed : 
Emerigon  following  the  authority  of  the  Guidon,  in  con- 
sidering it  as  given  to  the  underwriter  as  a  reward  for  his 
trouble  in  signing  the  policy  {droit  de  dgwUure)  (a) ;  while 
Pothier  (6),  who  in  this  respect  is  supported  by  Boulay- 
Paty  {c)  and  the  majority  of  later  writers,  regards  it  as  an 
indemnity  to  the  underwriter  for  the  loss  be  sustains  by  the 
non-peiformance  of  the  contract  on  the  part  of  the  assured. 

The  best  reason  is  that  eiven  by  Mr.  Marshall,  who  says, 
that,  "  as  the  insurer  can  never  by  his  own  act  discharge  him- 
$df  from  ike  contract^  it  seems  but  reasonable  that,  where  the 
assured  thinks  proper,  to  put  a  stop  to  the  adventure,  and 
prevent  the  risk  from  ever  commencing,  be  should  make 


(y)  Hunter  ».  Wright,  10  B.  &  <3r. 
714. 

'  {m)  Chap.  zvi.  aect.  6,  torn.  u.  p.  SOI, 
ed.  1827.  See  also  Stevens  on  Average, 
206,5tfaod. 


igon,  ehap.  zvi.  sect.  6^  atf 


(a) 

mipra. 
(&)  Traits  d'Asnranoe,  No.  18L 
(c)   Conference  sur  Emerigon,  ohep. 

xvi.  torn.  ii.  p.  203,  edr  1887. 
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some  compensation  to  the  insurer  for  his  trouble  and  dis-  Dednotioii  or 

.   , .  ,4  /  jv  o»«  half  per 

appointment."  (a)  cent. 

But,  whatever  the  reason  may  be,  the  rule  is  in  practice  Always  acted 
always  acted  upon  at  Lloyd's,  where  no  stipubtion  is  made  <^''«»P'*<'**^- 
to  the  contrary,  {e) 

If,  indeed,  the  underwriter,  at  the  time  of  subscription,  Except  where 
*were  in  fact  informed,  or  must  have  known  of  some  radical  ^  ^^^  ^ 
defect  avoiding  the  contract  —  as  if  he  were  to  insure  goods  STuduienL'**" 
when  he  knew  of  their  safe  arrival,  or  seamen's  wages,  or 
contraband  goods,  knowing  them  to  be  such  -—  in  such  and 
the  like  cases  equity  dictates,  and  the  rule  is,  tba^  he  can 
have  no  claim  to  this  allowance.  (/}  ^  ]^239 

Pothier,  supposing  the  claim  to  be  founded  on  the  avoid-  Apan  ftom  this 
^nce  of  the  contract  by  the  ad  of  the  assured^  considers  that  tt^JSi^^' 
the  underwriter  could  not  deduct  a  half  per  cent,  if  the  incep-  towed^whether 
tion  of  the  risk  was  prevented  by  the  act  of  God,  as  by  the  t^  a^idaaoe 
ship  or  goods  being  destroyed  by  lightning,  fire,  or  other  or  noo-iocept. 
accident,  aAer  the  poliey  was  subscribed,  but  before  it  had  beoauKdT^ 
attached  (g*) :  but  Emerigon  and  Boulay-Paty  consider  this  Insured  w^ 
a  refinement,  and  the  latter  points  out  that  the  modern  law  actofcsod. 
escpressly  gives  the  underwriter  the  right  to  make  this  de* 
dnction  on  the  ground  of  indemnity  (a  Mre  (PindemniUy)  from 
whatever  cause  the  avoidance  of  the  risk  may  arise.  (A) 

To  provide  agamst  this  deduction,  stipulations  are  fre- 
quently introduced  into  policies,  that,  tkider  certain  circum- 
stances, the  whole  premium  shall  be  returned. 


Sscr.  Vn.  Practice  as  to  Paying  the  Ptemkmi  rtUo  Court. 

&  429.  In  all  cases  where  there  is  reason  to  suppose  that  Pnptieoaaio 
the  assured  may  be  entitled  to  claim  a  return  of  premium,  it  miumiatD 

will  be  advisable  for  the  underwriter  in  defendmg  an  action  ^"'^ 

on  the  policy,  to  pay  the  premium  into  court  under  a  plea  of  ahouidbe paid 
payment  in  the  common  fwrn.  w^m^w  it  ia 

likely  the  aarar- 
ed  will  be  ent^ 

(<0  ManhaN^asa.     Sleven»  ««  A^    183.    Valia,  Commeiit.  on  Oid.  tit.  dea  tied  to  a  ratum. 
i^e,  906^  (kh  ed«  Airannf  ■,  art.  IC,  17,  a8»  41. 

(#)  Sterena  on  Average,  208.  {g}  Trait6  d'AaMVanoe,  Na  189. 

(/)   EmerigoD,  chap.   xvi.   aect.  6,       {k)   Emerigon,  ^  n^pm.     Boolay- 
ohiiig  Pothier,  Traits  d'Aaninuioe,  No.    Pftty,  Conferenoe  aur  EmeiigOQ,  Ioid.  ii. 

p.  9(K3,ed.  1837. 
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Practioeasto 
paying  the 
premium  into 
oouit. 

Conaeqaenoes 
of  not  BO  doing. 


Counsel  for 
plaintiff  need 
not  mention  in 
opening  his 
case  an  inten- 
tion  to  claim 
return  of  pre- 
mium. 

1240* 


If  this  be  not  done,  and  the  nature  of  the  defence  estab- 
lished be  such  as  to  show  that  the  risk  never  had  an  incep- 
tion, and,  consequently,  that  a  return  of  premium  is  due,  then 
if  the  declaration  contains  a  count  for  money  had  and  received 
as  well  as  a  special  count  on  the  policy,  no  costs  shall  be  re- 
covered on  the  first  or  special  count,  but  under  the  comnx>a 
count  the  plaintiff  will  be  entitled  to  the  general  costs,  and  so 
much  of  the  costs  of  the  trial  as  were  necessarily  incurred  by 
him  in  support  of  the  common  count,  (t)  ^ 

Lord  Eldon,  while  Chief  J.  of  the  Common  Pleas,  was  of 
opinionUhat  if  the  nature  of  the  defence  were  such  as  that  the 
plaintiff  must  necessarily  recover  back,  the  premium  if  he 
failed  in  his  demand  for  a  loss,  there  the  plaintiff's  counsel 
*need  not  state  a  single  word  to  the  jury  about  return  of 
premium:  where,  on  the  other  hand,  the  failure  of  the 
greater  demand  did  not  necessarily  imply  a  right  to  recover 
upon  the  less,  his  lordship  inclined  tp  be  of  opinion  that  the 
plaintiff's  counsel  should,  in  fairness,  state  that  he  meant  to 
go  for  a  return  of  premium :  finding,  however,  the  practice 
of  the  courts  to  be  against  him  on  this  point,  his  lordship 
gave  way ;  and  the  practice  is  now  understood  to  be  that  the 
counsel  for  the  plaintiff  need  not  in  any  case  mention  in  his 
opening  an  intention  ^o  claim  a  return  of  premium :  but  if 
the  defendant's  case  shows  he  is  entitled  thereto,  may  claim 
and  recover  it  under  the  oount  for  money  had  and  received 
at  any  time  before  verdict :  ^  the  reason  given  for  this  practice 
being  that  by  setting  up  a  demand  for  return  of  premium,  in 
the  first  instance  he  might  disparage  his  own  case,  by  con- 
fessing a  doubt,  at  least,  of  being  able  to  sustain  his  principal 

claim,  (f) 

» 

(t)  The  practice  was  so  settled  in  Pen-    bre,  J.  in  Penson  v.  Lee,  2  Bos.  &  Pull, 
son  V.  Lee,  2  Bos.  &  Pull.  S30.  '  333. 

(J)  MaHhall  on  Ins.  663.    Per  Chan- 


1  See  Penniman  o.  Tucker,  11  Mass.  66 ;  Foster  o.  IT.  States  Ins.  Go.  11  Pick. 
85 1  Waddington  v.  United  Ins.  Co.  17  John.  23.  In  refeienoe  to  the  allowaaoe  of 
interest  on  a  return  of  premium,  see  Waddington  v.  United  Ins.  Co.  17  John.  23 

>  But  the  court  wiU  not,  after  verdict,  grant  a  new  trial  only  for  that  the  jury  did 
not  find  for  the  return  of  premium,  no  notice,  at  the  trial,  having  been  taken  of  the 
point  to  the  jury.    Penniman  v.  Tucker,  11  Mass.  66. 


(12S5) 
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♦CHAP.  XH.  ♦  1241 

BBCOVISRY   BACK    OF    LOSSES    IMt>ROPERLT   PAID-^  CLAIMS  FOR 

SALVAOB  IMPROPBRLY  WtTHHELB. 

§  490.  It  sometimes  happens  that  after  a  loss  hfis  been  Reooveiy  beck 
paid,  the  underwriter  discovers  that  there  was  fraud,  or  mis-  properly  paid 
representation,  or  conceahnent  in  the  original  contract,  or  that  iivageim-' 
there  were  other  circumstances  attending  the  loss,  which,  if  ^^^^  ^*" 
known  at  the  time  the  loss  was  claimed,  would  have  justified  ifqp<fer^riier 
bis  resisting  the  demand.    In  such  case  he  may  maintain  an  ^r  payment 
action  for  money  had  and  received  against  the  assured,  or  coven  fraud  or 
the  broker  who  has  effected  the  policy,  to  recover  back  the  ^^'^^d- 
sum  which  has  been  so  paid ;  and  which  is  familiarly  termed  }J^f!^^'ije 
in  insurance  law  ^foul  loss :  where  the  action  in  such  case  is  wm  not  appr»- 

•^  ^    .       ed  of  before)  ii6 

brought  against  the  broker,  it  cannot  be  sustained,  if  the  may  recover 
latter  have  actually  paid  over  the  loss  to  the  assured,  on  the  improperiy^ 
principle  that  one  man  is  not  to  be  a  loser  by  the  mistake  of  ^^*^' 
another :  in  such  case  the  action  should  be  brought  against  caUed/ou/ 
the  assured  himself:  if,  however,  the  broker  has  merely  passed  j^e  action  can- 
the  loss  in  account  with  his  principal,  but  not  actually  paid  it  ^^^  ™*^ 
over  to  him,  this  will  be  no  answer  to  the  action  brought  by  broier  who  hat 
the  underwriter  for  its  recovery,  (a)  oMrtiie^a: 

If,  however,  the  underwriter  at  the  time  he  paid  the  onhn>|[^it 
money,  knew,  or  might,  upon  inquiry,  have  been  informed  of  ^  account 
the  grounds  upon  whiqh  he  could  have  resisted  the  claim,  he  writer  knew,  or 
cannot  afterwards  bring  an  action  to  recover  it  back  :  ^  for  in  £1owd^  Uie 
such  case  the  general  convenience  requires  that  the  party  fJlJce  at^timoof 
paying  it  should  be  estopped  from  further  contesting  his  payment.  acUon 
liability,  as  otherwise  the  door  would  be  opened  to  infinite    « VZ^ 
^litigation  (b) :  and  the  same  principle  would  apply  a  fortiori 

{a)  Boiler  v.  Harriaon,  Cowp.  S65;  {b)  Bflbie  v.  Lnmley,  2  East,  469,  and 

and  see  the  principle  of  law  well  devel-  note  to  Shepherd  v,  Chewter,  4  Camp, 

oped  in  the  case  of  Cox  v.  Prentice,  3  274. 
Maule  9l  Sel.  344. 


>  SeeBailowv.  OoeaiiIof.Co.4Metcalf,2nO. 
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ReooverjrbMk  to  cases  in  which  the  underwriter  has  mistakenly  paid  a  loss 

ptoperiy  paid  under  Compulsion  of  legal  process  (c) ;  ^  nnless,  indeed,  an 

n^^im^  exception  to  this  rule  be  admitted,  as  it  most  probablj  would, 

jrejeriy  with,  jjj  eases  where,  after  the  assured  has  recovered  a  loss  by  legal 

ifotherwfae  iT  P'^^^^ess,  the  Underwriter  receives  intelligence  of fraudj  which 

wm,  ^"^'^  he  could  not,  by  any  possibility,  have  known  while  the  suit 

legBiooaqpoi-  was  depending,  {dj 

A^Myment        ^^>  ^^^  payment  of  a  total  loss,  the  salvage,  or  the 

of  a  total  lots,  proceeds  of  its  sale,  be  withheld  from  the  underwriter,  be 

money,  had  and  ^  ^  ' 

received,  lies      may  bring  an  action  for  money  had  and  received  against  the 
lesBoUdmls^'  a8sured(6)  ;  and  will  recover  in  such  actioQ  unless  he  have 
done  any  act  at  the  time  of  settling  the  loss  (as  by  paying 
less  than  the  whole  amount  of  insurance  in  full  of  all  de- 
mands,) whereby  he  waives  his  claim  to  salvage.  (/) 

(e)  Marriot  p.  Hampton,  7  T.  Bep.  chap.  xviiL  sect.  5.  vol.  ii.  pp.  290 -293^ 

269,  overruling  Moses  v.  Macfhrlane,  2  ed.  1827. 

Bur.  1009,  and  Livesay  «.  Rider,  oited  7  (a)  Roox  v,  Salvador,  3  Bingh.  N.  G. 

T.  Rep.  269.  288. 

(<i)  See  aa  to  this,  the  obeervatioHs  of  (/)  Brooka  v.  McDonnell,  1  T.  d?  ColL 

Marshall  on  Lub.  741 ;  and  see  Emerigon,  920. 


1  Homer  v.  Fish,  1  Pick.  435.    See  Biting  v.  Scott,  2  John.  197. 


waived. 


PART  IV. 

MODES   OF  PBOCEDUBE  BY  WHICH  THE  BIGHTS  AND    DUTIES 
OF  THE  FABTIES  TO   THE  POLICT   MAT  BE  ENFORCED. 
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♦CHAP.  I.  #1245 


JtJBISDICnOK  OF  COURTS. 

4  431.  Whatbves  might  have  been  the  case  in  former  Junsdictioo  of 

'  ^  courts. 


timesy  it  is  now  quite  certain,  and,  indeed,  matter  of  every 
day  practice,  that  the  proper  tribunals  in  this  country  for  couitsofiaw 
trying  the  rights  and  duties  of  parties  to  policies  of  marine  ^J^^S^ 
insurance  are  the  superior  courts  of  law  at  Westminster :  ^  ^MSiSi?^ 


.  Their  jurisdio- 

tioo  oumotbe 

>  In  De  Lovio  V.  Boit,  2  Omilboo,  396,  which  was  a  Hbel  brought  in  the  district  ^!^^^mt  in 
court  npon  a  policy  of  insorance,  Mr.  Justice  Story  decided,  that  a  policy  of  insur-  the  policy  to 
anee  is  a  maritioie  oontraot,  aad  tberelbiD  within  the  cogmnnoe  of  courts  of  adolS-  >T^er  to  arbitra- 
ralty  and  maritime  jurisdiction.    The  jurisdiotion  of  the  admiralty  over  policies  of  ^^^^* 
insurance  was  again  asserted  and  sustained  in  the  case  of  Andrews  9.  Essex  F.  &  M. 
Ins.  Co.  S  Mason,  6^  and  in  the  case  of  Peele  v.  Meichants  Ins.  Co.  9  Mason,  27. 
Of  this  last  case,  Mr.  Justice  Putnam,  in  Deblois  v.  Oc^an  Ins.  Co.  16  Pick.  310,  in 
giving  the  judgment  of  the  court  said;— it  "was  the  case  of  the  ship  Argonaut, 
which  was  litigated  for  years  under  circumstances  of  considerable  excitement.    It 
was  at  int  brought  before  this  court    Afterwards  it  was  sustained  oader  the  admi> 
ralty  jurisdiction  of  the  court  of  the  United  States  for  this  circuit,  and  a  decree  was 
made  for  the  plaintifl|  accompanied  with  a  most  elaborate  and  learned  argument  in 
faTor  of  the  decree.    An  appeal  was  taken  to  the  Supreme  Court  of  the  Upited  Stat^ 
and  it  is  believed  that  the  admiralty  jurisdictieo  was  not  sustained.    At  any  rate  the 
case  appeared  again  in  our  court    See  also  American  Ins.  Co.  v.  Ogden,  20  Wen- 
defl,  29S.    But  in  Hale  a.  Washington  Insurance  Company,  2  Story,  C.  C.  170,  which 
was  a  h*bel  in  Admiralty  on  a  policy  of  insuianoe,  Mr.  Justice  Story  reasserted  and 
■SifmH  the  doctrine  of  De  Lovio  v.  Boit,  leqieotiag  the  jurisdiction  of  the  district  ^ 

courts  of  the  United  States,  as  oourts  of  admiralty,  over  policies  of  insurance.  In  this 
•asB,  the  learned  judge  said ;  —  **  Neariy  twenty-seven  years  have  elapsed,  since,  in 
thecase  of  De  Lovio  «.  Boit,  2  GalNson,  996, 1  had  occasion  to  consider  and  to  afllim 
the  jurisdiotion  of  the  district  oonrts  of  the  United  States,  as  courts  of  admiralty,  over 
policies  of  insurance.  I  have  not  unfreqnently  been  called  npoB»  in  the  intenoedi^te 
period,  to  reexamine  the  same  sufasect,  and  I  wish  now  only  to  state,  that  I  deUbe- 
rately  adhere  to  the  doctrine  therein  stated.  Indeed,  in  the  various  dtsoussions,  which 
have  since  taken  place,  here  and  elsewhere,  I  have  found  nothing  to  retract,  and 
nothing  to  qualify,  in  that  opinfcm,  in  respect  to  the  true  nature  and  extent  of  that 
jorisdiclion,  and  its  importance  to  the  oommeroial  and  maritime  worid.  To  no  nation 
is  it  of  more  importanee  and  value  to  have  it  preseived  in  its  full  vigor  and  activity, 
than  to  America,  as  one  of  the  best  prolectkms  of  ito  maritime  interests  and  enter- 
prises. It  was  my  hope  and  expectation,  many  years  ago,  that  the  jufMiotioik  of  the 
admiralty  over  policies  of  insurance,  would  have  been  finally  settled  in  the  Supreme 
Court  of  the  United  States,  in  a  cause  flom  this  drcnit  then  pending  before  it  But 
the  cause  went  off  without  any  decision.    But  I  have  rsasoa  to  beliew  thai,  at  that 
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oourts. 


AtiCT',  where 
en  award  has 
been  made,  or 
even  stmbUtt 
lefeieooe  pend- 


Coam  of  equi- 
ty, generally 
■pnkioffi  have 
no  jurifldicUon 
moaaeaof  in- 
nuance. 


Bat  in  cases  of 
mitlaJtt,  courts 
of  equity  will 
refonntbepoU- 
cy. 

1246  • 

Will  compel 
trustee  to  per- 
mit his  name  to 
be  used  in  ac- 
tion on  policy. 

Will  compel 
disclosures  of 
(act. 


and  80  clearly  is  their  jurisdiction  established  in  cases  of  this 
kind,  that  it  cannot  be  ousted  even  by  an  express  clause  in- 
serted in  the  policy,  to  the  effect  that,  in  case  of  any  dispute 
between  the  parties,  the  matter  shall  be  referred  to  arbitra- 
tion (a) ;  ^.  although,  if  an  award  have  actually  been  made,  it 
will  be  a  bar  to  an  action ;  and  the  case  would  perhaps  be 
the  same,  where  the  parties  have  submitted  their  differences 
to  arbitration,  and  the  reference  is  still  depending,  (b) 

Courts  of  Equity,  as  a  general  rule,  have  no  jurisdiction  in 
questions  of  insurance  (c) :  their  right  to  entertain  such  ques- 
tions only  arises  in  cases  where  the  common  law  has  no  power 
to  deal  with  them  satisfactorily,,  and  the  interposition  of  an 
equitable  jurisdiction  becomes  necessary  for  the  advancement 
of  justice.  Thus,  as  we  have  already  seen,  in  clear  cases  of 
manifest  mistake,  the  Court  of  Chancery  will  interpose  to 
alter  the  terms  of  the  policy  to  that  which,  on  satisfactory 
evidence,  appears  to  have  been  the  true  intention  of  the 
parties  (d) :  they  will,  on  application  of  cestui  que  *trust, 
compel  a  trustee  to  permit  his  name  to  be  used,  in  a  suit  at 
law,  on  the  policy,  for  the  benefit  of  the  party  really  in- 
terested (e) :  they  will,  also,  compel  disclosures  of  fact  and 
the  production  of  documents  by  the  assured  in  a  suit  de- 
pending at  law ;  and  before  the  1  W.  4.  c.  42.  would  grant 
commissions  to  take  depositions  abroad,  and  issue  an  injunc- 


<a)  KUl  V,  Hdlister,  1  Wils.  129.  See 
the  principle  recognized  in  Thompeoi^v. 
Chamock,  8  T.  Rep.  139.  Gladstone  v. 
Osborne,  2  C.  &  P.  55i. 

(b)  See  the  judgment  of  the  court  in 
Kill  e.  HoUister;  but  the  last  point  seems 
doubtful :  as  to  the  stamp  required  on  the 
agreement  and  award,  where  the  several 
underwriters  on  one  policy  have  agreed 
to  refer,  see  Gtoodson  9.  Forbes,  6  Taunt. 
171.    1  MarshaU's  Rep.  225. 


(«)  So  laid  down  in  De  Ghetoff  v.  Inm- 
don  Ass.  Comp.  3  Br.  6c  P.  C.  523. 

{d)  Mattenz  v,  London  Ass.  Comp.  1 
Atk.  545.  HenckeU  a.  Royal  Exch.  Ass. 
Comp.  1  Tea.  317.  The  law  is  the  same  in 
the  United  States,  2  Phillips  on  Ins.  583. 
^  Delavigne  v.  Union  In$.  Co.  2  Caines, 
343.  Hogan  v,  Delaware  Ins.  Co.  1 
Wash.  C.  C.  419.  Ewer  v.  Wash.  Ins. 
Co.  16  Pick.  502.  Graves  v.  Boston  Mar. 
Ins.  Co.  2  Cranch,  441.  >> 

(e)  Per  Lonl  Hardwicke,  1  Atk.  547. 


time,  my  learned  brothers,  Mr.  Chief  Justice  Marshall  and  BIr.  Justice  Washington, 
were  prepared  to  maintain  the  jurisdiction.  What  the  opinion  of  the  other  judges 
then  was,  I  do  not  know ;  but  I  have  no  reason  to  believe  that  a  majority  of  them 
were  opposed  to  the  jurisdiction.**    See  Ramsay  v,  AJlegre,  12  Wbeaton,  638. 

I  See  Halihide  i;.  Fenoing,  2  Bro.  C.  C.  (Perkius's  ed.)  336,  337,  notes  and  cases 
cited ;  1  Duer,  Ins.  90, 91,  i  8S ;  Allegre  v.  Maryland  Ins.  Co.  6  Harr.  dc  John.  406 ', 
Robinson  v.  Geoifes  Ins.  Co.  17  Maine,  131. 
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tion  to  stay  proceedings  in  the  meantime  (/) :  in  the  United  JaradJction  of 

States,  they  have  decreed  the  specific  performance  of  an  • 

agreement  to  make  or  renew  a  policy,  (g*)     So,  where  a  Or  wder  poUcy 
policy  has  been  obtained  hj  frauds  a  court  of  equity  is  the  deredandcui- 
proper  tribunal  to  which  to  apply,  to  compel  the  assured  to  ^  fraud!  ^""^ 
surrender  it  to  be  cancelled.  (A)    In  one  case,  the  Court  of  When  they  will 
Chancery  ate  said  to  have  granted  aa  injunction,  on  the  Uoa  on  captain. 
application  of  the  owner  of  the  cargo,  to  restrain  the  master 
from  selling  the  cargo  to  pay  debts  for  which  the  owner  was 
not  answerable  (t)  ;  but  that  court  dismissed  a  bill  for  an 
injunction  to  restrain  the  captain  from  delivering  the  cargo  to 
the  consignees  until  a  contribution  in  general  average  could 
be  adjusted,  {j) 

It  seems  at  one  time  to  have  been  considered  that  courts  of  Cowteof  ©qni- 

ty  oaYO  no  pe- 

equity  had  a  peculiar  jurisdiction  in  cases  of  general  average  cuUarjunBdio- 
contribution  (k) ;  but  it  is  now  clearly  settled  that,  though  general  aver- 
resort  may  probably  still  be  had  to  the  Court  of  Chancery  in  SSr**"^' 
complicated  cases  of  contribution,  yet,  generally  speaking, 
the  mode  of  proceeding  is  by  action  at  law,  whether  Uie  claim 
be  made  by  the  shipowner  against  the  owners  of  the  cargo  (/), 
or  by  one  shipper  of  goods  against  another  (m),  or  by  either 
against  the  underwriter,  (n)  •  1247 

♦There  may,  indeed,  be  cases  in  which  the  policy  is  so  Wheio  the  poi- 

^  11  .1  '11        ^  !•  '^  ■%   '      Kjy  is  to  framed 

framed  that  an  action  at  law  will  not  lie  upon  it ;  and  in  thatan Actioa  at 
such  cases  the  proper  mode  of  proceeding  is  by  bill  in  a^^^he^  ^ 
Chancery.     Thus,  where  three  of  the  directors  of  a  fire  in-.SrooeediMfto^ 
Burance  company  executed  a  policy  to  indenmify  the  plaintiff  ^biUinChan^ 
against  loss  by  fire,  whereby  they  directed,  ordered,  and  ap-  M^ome  «. 
pointed  the  direciarsfor  the  time  being  to  pay  any  loss  which  e  Moore,  2QQl 
the  plaintiff  might  sustain  by  fire.  Lord  Tenterden  and  the 
Court  of  King's  Bench  held,  that  no  action  at  law  could  be 
maintained  on  this  policy  either  against  the  three  directors 

(/)  Chitty  V.  Selwyn,  2  Atk.  390.  The       (t)  Momaon  «.  Noonnan,  Beneck^  Pr. 

1  W.  4,  c.  42,  hat  vested  in  the  ooails  of  of  Indem.  290. 
oonunon  law  the  Mme  powen  as  to  isiu-       (J)  Hallett  9.  Bontfield,  18  Vea.  187. 
fag  oommistiooi,  4to.  which  waa  fomieriy       (i)  Sheppaid  e.  Wright,  Show  P.  C. 

by  count  of  equity.  18. 


(g)  tPeridnt9.WathingtonInt.Comp.  (/)  Birtdey  «.  Pre^gimve,  1  Eatt,  220. 

4Cowen,649.    2  PhiUipt  on  Int.  963.  Price  e.  Noble,  4  Taunt.  123. 

{k)  Whittingfaam  «.  Tbomborough,  2  (m)  Dobton  v.  Wilton,  3  Camp.  480. 

Vera.  208.    Wilton  v.  Dockett,  3  Burr.  (it)  Mflwaid  v.  Hibbeit,  3  Qu.  B.  12a 
1361.    Da  Cotta  v.  Scandeiet,  2  P.  Wmt. 
170. 
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JurMiotioQ  of    who  had  executed  it,  or  against  the  directors  for  the  time 

being :  for,  as  to  the  former,  it  was  merely  an  order  by  them 

to  third  parties  to  pay  the  loss ;  and,  as  to  the  latter,  they 
never  having  executed  the  policy,  it  was  not  their  deed,  (o) 
jkSj'aS.'ig?"  ^^^^^f  however,  an  action  of  covenant  was  brought  against 
three  of  the  directors  of  a  similar  company,  who  had  executed 
a  policy  under  seal,  whereby  it  was  stipulated  and  dedarei 
that,  on  certain  conditions  (which  were  alleged  to  have  beea 
complied  vrith,)  plaintiff  should  be  entitled  to  a  remuneratioQ 
out  of  the  society's  funds  in  case  of  loss  by  fire,  the  Court  of 
C.  Pleas  held  that  the  action  was  wdl  brought ;  this  case 
being  manifestly  distinguishable  from  that  last  cited,  becaase 
here  the  defendants  had  ihemsdoes  executed  the  deed^  and  there 
tkes^  were  not  parties  to  it.  (p^ 

(o)  Alebome  «.  S^vilk,  6  Moore,  202        (p)  Aadrem  v.  EIUbod,  6  Mooie,  1S9. 
tfi  notit. 


(1963) 


♦CHAP.  n.  •1248 


FORM  OF  ACnON. 


§  432.  On  policies  by  private  underwriters,  being  instm-  Formof>ctiott. 
ments  not  under  seal>  the  proper  form  of  action  is  assumpeit,  wherepoUcy 
and  the  declaration  must  be  specially  framed:  against  the  the  proper  form 
two  old  incorporated  companies,  the  Royal  Exchange  and  the  *  •"""»!**• 
London  Assurance,  debt  or  covenant  is  the  proper  form  (a) ; 
and  the  same  observation  applies  to  such  of  the  various  in-  ^l^^Sm 
oorporated  or  joint  stock  companies,  formed  since  the  5  G.  fejf^"'^ 
4.  c.  114.  (a.  p.  1824,)  as  employ  policies  under  seal,  (bi)  change  a«op- 
Where,  however,  these  companies,  as  is  very  frequently  the  puiiM. 
case,  use  policies  not  under  seal,  the  form  of  action  on  such  ^9^^^  ^ 

'  *  '  DOW  OOOOpA* 

policies,  as  in  the  case  of  those  effected  with  private  under-  nies  depends  oa 
writers,  will  be  assumpsit,  (c)  ^y^^h^tSu 

The  new  pleading  rules  allow,  and  it  is  usual  in  practice  ^^^  "^  ^ 
to  add  to  the  special  count  on  the  policy,  counts  for  money 
bad  and  received,  and  for  an  account  stated,  under  the  former 
of  which  the  plaintiff,  if  he  is  entitled  thereto,  may  enforce 
his  claim  to  a  return  of  premium,  {d)  ^ 

(a)  See,  howerer,  Chitt.  PI.  vol.  ii.  p.  (i)  Such  u  The  Neptune,  Benaon  v. 

279, 6th  ed.    Where  debt  Uee,  ft  may  be  Chapman,  0  H.  &  Gr.  702,  dec  (core- 

fiequently  the  prafeimble  fonii»  becanae  a  nant.)    The  Indemaity  Mutual  Marine, 

count  may  be  joined  for  money  had  and  Milwaid  v.  Hibbert,  3  Qu.  B.  120,  (debt.) 

received  under  wbieh  the  premium  may  (e)  See  aco.  aaramptit  brought  on  pdi- 

be  reeorerpd  back ;  aee  a  form  againat  eiea  of  the  Oeneral  Maritime  Abb.  Comp. 

the  London  Ina.  Comp.  in  Debt,  ibid.    By  Sotberiand  9.  Pratt,  12  Meea.  &  Web.  16. 

Stat.  11  G.  1,  c.  30,  a.  43,  these  two  com-  Ashley  v.  Pratt,  16  Meea.  9l  Web.  471. 

paniea  are  empowered  to  plead  the  gen-  Of  the  AHiance  Marine  Ina.  Comp.  Man- 

eral    iasue,  and  give  under  it  special  ning  v.  Irrhig,  1  Conun.  B.  168,  and 

matters  in  defence.    By  Reg.  Gen.  Trin.  many  othen. 

Term,  1  Vict  the  words  "  by  sutute  **  (if)  Reg.  Gen.  Hil.  7, 4  W.  4,  reg.  5. 
must  now  be  inserted  in  margin  of  such 
plea. 


>  See  PsoninMin  9.  Tbcker,  11  Mbm.06;  Foitflrv.U.  SlalMlM.  Co.  U  Pick.8S; 
Waddington  v.  United  Ins.  Co.  17  John.  23. 


(1264) 


•1249  *CHAP.  m. 


PASTIES  TO  THE  ACTION. 

^gto  to  the        ^  433,  ^8,  generally  speaking,  policies  in  this  coin^ry  arc 
=r — r. effected  by  brokers  in  their  own  name,  for  the  benefit  either 

Tbe  actioo  may  ''  -  . 

ceneraUy  be      of  a  named  principal,  or  of  whom  it  may  concern,  the  gen- 

in  tbe  name  of  ^ral  rule  is,  that  the  action  on  the  policy  so  effected  may  be 

Sm  eff^^^****  brought  either  in  the  name  of  the  principal  for  whose  benefit 

SLi'^tbe  wutv^  it  was  really  made  (a),  or  of  the  broker  who  was  immediately 

intereiied.        concerned  in  effecting  it  (b)  ^ :  it  is  treated,  in  fact,  as  the 

contract  of  the  principal  as  well  as  of  the  agent.    On  the 

same  ground,  the  action  for  a  return  of  premium  may  be 

brought  either  in  the  name  of  the  broker,  or  of  the  principal 

on  whose  behalf  the  policy  was  made,  (c) 

Bat  no  one  not      It  must  be  understood,  however,  that  in  order  to  give  a 

can  sue  on  tbe    person  not  named  in  the  policy  the  right  of  suing  thereon,  it 

£e  baf  anin-     ™^^  ^  proved  that  he  has  an  interest  not  only  in  the  subject 

'*'*•'•  insured,  but  in  the  policy  (d)  ^ :  and  if,  after  the  policy  be 

(a)  Woolff  V.  Honoastle,  1  Boa.  &  {6)  Usparicha  v.  Noble^  13  Eaat,  332. 

PuU.  323.    Bouth  v.  Tbompaon,  13  East,  Saigent  v,  Morris,  3  B.  &  Aid.  281 ;  and 

274.     Lucena  v,  Crawfurd,  2  Bos.  &  see  Story  on  Agency,  ISO. 

PuU.  N.  R.  279,  and  numerous  ocber  (c)  Martin  v.  Sitwelli  1  Sbow.  156. 

cases.  (ti)  Crawford  9.  Hunter, 8  T.  Bcp.  19. 


1  Davis  9.  Boardman,  12  Mass.  80 ;  Ward  v.  Wood,  13  Mass.  539;  Steinbacb  r. 
Bhinelander,  3  John.  Gas.  369 ;  Pacific  Ins.  Co.  i;.  Catlett,  4  Wendell,  75;  Laaaras 
9.  Commonwealth  Ins.  Co.  5  Pick.  76 ;  Copeland  v.  Mercantile  Ins.  Co.  6  PiciE. 
198 ;  Faiiow  v.  Commonwealth  Ins.  Co.  18  Pick.  53 ;  Jefferson  Ins.  Go.  e.  Cotheal, 
7  Wendell,  82 ;  Cranston  v.  Phil.  Ins.  Co.  5  Binney,  538 ;  Maryland  Ins.  Co.  v.  Gra- 
ham, 3  Harr.  &  John.  62;  Spring  v.  South  Car.  Ins.  Co.  8  Wheaton,  268.  But  one 
who  procures  insurance  to  be  made,  in  his  own  name,  for  another  person,  or  for 
whomsoever  it  may  concern,  cannot  maintain  an  action  on  tbe  policy,  in  his  own 
name,  if  his  authority  is  disavowed  or  revoked,  before  action  brought,  unless  there  is 
some  express  provision  in  the  policy,  such  as  "  payable  to  him  in  case  of  loss,"  or  be 
has  a  Uen  or  other  interest,  which  the  party  whose  property  is  insured  cannot  defeat. 
Beed  v.  Pacific  Ins.  Co.  1  Metcalf,  166;  Copeland  v.  Bleroantile  Ins.  Co.  6 
Pick.  196. 

*  NewsoQ  9.  Donglaa,  7  Harr*  II  John.  456 ;  Paoifio  Ins.  Co. «.  Catlett,  4  Wen- 
dett,  75. 
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effected,  bat  before  the  loee,  he  aangn  away  his  iatereet  in  the  Parties  to  the 
insured,  he  cannot  sue  on  the  policy,  except  as  trustee 


for  the  assignee,  and  that  only  in  cases  where  the  policy  is  thing  insured, 
banded  over  to  him  on  the  assignment,  or  there  is  an  agree-  Z^e^  hisui- 
ment,  that  it  shall  be  kept  alive  for  bis  benefit,  (c)  ^    Adhere,  j^'^^^y 
however,  the  assignment  is  not  made  till  after  the  lo88>  he  sue  on  the 
may,  in  all  cases,  sue  thereon  as  tmstee  for  the  assignee.  (/)  tnutee. 
♦Where  the  policy  contains  the  usual  clause  "  lost  or  not  lost,"      *  1250 
the  party  for  whose  benefit  it  was  made  may  sue  thereon  in  or  not  lost,"  ^ 
respect  of  average  losses  that  bad,  without  his  knowledge,  ^^^^ 
accrued  to  the  thinff  insured  before  he  became  its  owner,  and  jo^befbre  bis 

^  "  interest  com- 

before  the  policy  was  e&cted.  (g)  menoed. 

Where  the  consignee  of  goods  pledges  the  bill  of  lading  Pledgee  of 
with  another  person  as  security  for  advanoes  made  by  him,  fbodepoet?aiy 
upon  an  agreement  that  be  (the  consignee)  shall  e£kct  an  in-  ^|^J^^|^ 
anrance  on  goods  for  the  benefit  of  the  pledgee^  and  deposit  the  j^^^f*  ^ 
policy  with  him,  the  pledgee  may  sue  in  his  own  name  on  the 
policy  so  effected  for  his  benefit,  {h) 

If  a  policy  is  made  in  the  names  of  A*  and  B.,  for  the  ben-  ^"^^P*^ 
efit  of  whom  it  may  coneern,  and  the  whc^  interest  is  in  A.,  one  may  sue/ if 
be  alone  may  sue  on  the  policy,  (i)  ^  ested.  '^ 

§  AZi.  As  to  the  defendants  in  policies  of  insiarance,  the  On  poUcies  by 

J        _.  L  i_       ••_  1.   .  V  private  unde^ 

underwriters  who  subscribe  policies  are,  as  we  Imve  seen,  wnten,  actioa 
only  severally,  and  not  jointly,  liable ;  each  separate  sub-  il^hMpc^ 

rately. 

(e)  Powies  9.  Innes,  11  Mece.  6c  Wels.  (/)  Spaikes  v.  MaisfaaU,  2  Bingh.  N. 

10.    <  See  Carroll  v.  Boston  Marino  Ins.  C.  76L 

Co.  8  Mass.  515.    OoidoQ  «.  Mass.  F.  (g)  Sutheriand  v.  Pratt,  11  Hees.  Il 

4e  M.  Ins.  Co.  2  Pick.  240, 236.  ^    The  Wels.  296. 

law  ia  the  United  States  seems  to  allow  {Jk)  Sutherland  v.  Pratt,  12  Mees.  dp 

the  assignor  lo  sue  in  aU  oases  as  trustee  Wels.  16. 

for  the  assignee.    See  oasee  cited,  2  Phil-  (£)  Manh  v.  EobiuoD,  4  flap.  g& 
lips  on  Ins.  997. 


1  See  Jessel  t.  WiUiamsburg  Ins.  Co.  3  Hill,  88.  • 

*  Rider  «.  Ocean  Ins.  Co.  20  Pick.  265.  So,  where  by  a  policy  of  insaranoe  on  a 
tcsmI,  a.  was  insured  for  whom  it  oonoemed,  and  it  was  slated  on  the  back  of  the 
policy,  that  it  was  understood  that  the  inimrance  attached  for  A.,  B.,  and  C. 
each  one  thiid,  payable  to  A.,  it  was  held,  that  A.,  B.,  and  C,  might  join  in 
an  action  on  the  policy.  Williams  9.  Ocean  Ins.  Co.  2  MetoaJi;  303.  But 
where  several  persons,  joint  owners  of  a  vessel,  jointly  procure  insuranoe  to  be  made 
on  her,  and,  afterwarda,  while  the  ownership  remained  the  same,  a  loss  happens,  an 
action  against  the  insurers,  to  recover  for  such  loss,  must  he  in  the  name  of  all  the 
joint  owners.  One  of  the  owners  cannot  alone  maintain  an  aolk»  to  recover  either 
the  whole  or  his  particular  share  of  the  kMS.    Blanchard  v.  Dyer,  21  Maine,  111. 

44* 
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Parties  to  the     scriptioii  being,  in  facty  a  distinct  contract :  in  actions,  th^e- 

• fore,  against  private  underwriters,  one  alone  of  the  sabscriban 

in  actions  18  generally  made  defendant,  the  rest  agreeing  to  abide  by 
iS£^^  the  result  of  the  suit:  in  actions  brought  against  the  two 
^^  ^'  old  companies,  the  defendants  are  sued  respectively  as  '^  The 
paniea.  Govcmor  and  Company  of  the  London  Assurance,''  and 

"  The  Governor  and  Company  of  the  Royal  Exchange  As- 
surance." {j) 
Who  tobesned      When  the  action  is  against  any  of  the  companies  incorpo- 
bfought  against  rated  or  associated  since  5  G«  4.  c.  114.,  it  must  be  brought 
pan^  ^^^'°^    against  those  parties  who,  either  by  a  clause  in  the  policies, 
the  deed  of  setdement,  or  the  act  of  incorporation,  are  to  be 
sued  as  their  legal  representatives :  thus,  on  policies  effected 
with  the  Alliance  Marine  Insurance  Company,  the  action  is 
brought  against  the  chairman,  under  the  provisions  of  an  act 
1251  *     *of  parliament,  making  the  company  liable  to  be  so  sued  (k) ; 
and  the  case  is  the  same  with  the  Neptune  Insurance  Com- 
pany (l) :  in  actions  against  the  Marine  Insurance  (m),  the 
General  Maritime  Insurance  (n),  and  the  Indemnity  Mutual 
Insurance  (o)  Companies,  the  action  is  against  those  of  the 
directors  who  have,  in  fact,  signed  the  policy. 
In  actions  Where  the  action  is  broueht  by  a  member  of  a  mutual  in- 

agaittst  mem-  o         */ 

bera  of  mmaai    suraucc  association  to  recover  his  proportionate  share  of  a  loss, 
datio^!^  ""^  the  action  is  against  some  other  individual  member  of  the 
association :  the  members  of  such  associations  .being  seve- 
rally, and  not  jointly,  liable,  (p) 

(j)  See  form,  Chittf  Fl.  vdL  ii.  p.  278,  («)  Satheiland  v.  Pratt  and  othera,  U 

0th  e4.  Mees.  &WeU.296.    12  ibid.  16. 

(i)  Manning  v.  Irving,  1  C  B.  leS.  (o)  Milward  v.  Hibbeit,  3  Qn.  R  220. 

(I)  Benson  v.  Chapman,  0  Man.  &  Gr.  (p)  Forfoims  of  such  dedaratioiis,  see 

702.  Lees  e.  Smith,  7  T.  Eep.  338.    Strong  9. 

(ffi)  Phillips  9.  Naime  aid  othen,  16  Harvey,  4  Bingiu  304. 
L.  J.  C.  PL  194. 


(1367) 


anoe. 


♦CHAP.  IV.  *1352 

BBOLARATJON  ON  A  P0UC7  OF  MARINB  INSURANCE. 

Thb  New  Rules  of  Pleading,  Hilary  Term,  4  W.  4.  reg.  5.,  ^^^^^^^^  ^ 
as  far  as  they  relate  to  declarations  on  policies  of  insurance,  marine  iaaur. 
are  as  follows :  -r—  ^^ 

*^  Two  counts  on  the  same  policy  of  insurance  are  not  to  ^^b^^  m- 
be  allowed.  ^«»55  ^  '^ 

^'  But  a  count  upon  a  policy  of  insurance,  and  a  count  for  ^j^<^i'>'^ 
money  had  and  received  to  recover  back  the  premium  upon  a 
contract  implied  by  law,  are  to  be  allowed. 

^^  The  account  stated  may  be  joined,  and  there  may  be 
several  breaches  of  the  same  contract." 

**  In  actions  on  policies  of  insurance  the  interest  of  the 
assured  may  be  averred  thus  —  ^  That  A.,  B.,  C,  and  D.,  or 
same  or  one  of  themy  were  or  was  interested,'  &c*  And  it  may 
also  be  averred  that  the  insurance  was  made  for  the  use  and 
benefit,  and  oh  the  account,  of  the  person  or  persons  so  in- 
terested." 

By  Stat.  3  &  4  W.  4.  c.  42.  s.  29.  interest  is  recoverable. 


Sect.  I,   General  Outline  of  Declaration^  aand  Reference  to 

Precedents. 

The  following  are  the  principal  heads  of  the  declaration  on  General 
a  pokey  of  marine  insurance :  —  and  leferenoe 

1.  The  declaration  commences  with  a  statement  that  the  ^v^'^^^^^ 
assured,  either  in  person,  or,  as  is  generally  the  case,  through  }iJ^I^?  ^ 
the  medium  of  an  agent,  (and  this  must  be  truly  averred 
according  to  the  fact,)  made,  or  caused  to  be  made,  a  certain 
policy  of  insurance. 
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Gjwnd  outline      •2.  The  policy  is  then  «et  forth  in  terms,  with  every  express 

and  reference'  warr&nty,  and  material  memorandum,  condition,  and  stipula- 

to  precedents.  ^-^^  stated  in  full,  whether  such  stipulation,  &c.,  be  contained 

1253*  on  the  face  or  written  on  the  back  of  the  instrument,  (a) 

2  The  policy  - 

set  fonh/^  3.  The  subscription  of  the  contract  by  the  defendant,  in 

and  aSntui?^  Consideration  of  the  premium,  and  the  mutual  promises,  both 

promises.  of  the  assurcd  and  the  defendant,  are  next  alleged. 
^^5^*^^.       4.  The  declaration  then  states  the  commencement  of  the 


risk,  either  by  the  loading  of  the  goods  on  board,  (ifthepoliqf 
be  on  goods,)  or  by  the  ship's  being  in  good  safety  in  the  port 
of  departure,  (where  the  policy  is  on  sAtp,)  or  by  the  goods 
being  loaded  on  board,  or  being  contracted  for  and  ready  to 
be  shipped  on  board,  (if  on  freiffkij)  according  to  the  facts  and 
to  the  subject  of  insurance. 

5.  Ayerment  of      5.  It  is  then  averred  that  the  assured,  from  the  commence- 

ment  of  the  risk  to  the  time  of  loss,  was  interested  in  the  sub- 
ject of  insurance,  —  to  the  amount,  either  of  the  value  in  the 
policy,  where  the  policy  is  valued^  or  of  the  sums  subscribed, 
where  it  is  open. 

6.  sfaip*8iaa-  6.  It  then  proceeds  to  state  that  the  ship  sailed  on  her 
^— oom-^^^  voyage  on  a  certain  day  (except  in  cases  where  the  loss  occors 
^mantieft!'  ^°  P^^'O  >  ®"^  \i&[Qy  if  there  be  any  express  warranties  or  stip- 
ulations contained  in  the  policy,  the  declaration  should  aver 
an  exact  compliance  with  them  ;  as,  e,  g,j  that  the  ship  sailed 
within  the  time  mentioned  in  the  policy,  {if  there  he  a  war- 
rantyfor  her  sailing,)  and  with  convoy  {if  (here  be  a  warraUy 
for  her  so  doing.) 

7.  Averment         7.  Then  follows  the  description  of  the  loss,  the  tine  of  its 

occurrence,  its  cause,  and  its  extent ;  as  to  which  it  is  essential 

that  in  point  of  timej  it  must  be  shown  to  have  taken  place 

within  the  duration  of  the  risk  ;   in  regard  to  cause,  it  most 

appear  to  be  within  the  perils  insured  against;  and  as  to 

extent  to  be  either  average  or  total. 

s.  Notice  and        8.  Notice  to  defendant  of  such  loss  ;   a  demand  of  the 

and  gene^       sum  subscribed  by  him  ;  and  his  refusal  to  pay,  complete  the 

beaoh.  •  QQ^jjng  ^f  ^jj^  declaration. 

1354  *         *For  the  form  of  the  declaration,  the  reader  must  be  referred 

(a)  See  as  to  tfaisi  Strong  v.  Rale,  3  Bingh.  315.    Graham  v.  Bamss,  5  B.  dc 
Ad.  1011. 
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generally  to  the  professed  works  on  Pleading  (6)  ^ ;  but  the  General  omiiBe 
following  reference  to  a  few  of  the  precedents  contained  in  ana  refereaoe 
the  reports  may  probably  be  of  practical  ntility :  •—  toprapedenti. 

L  Forms  of  declarations  against  companies,  members  of 

insurance  associations,  &c. 

1.  DeM  against  directors  of  Indemnii$^  Muiiud  Marine  In- 
surance,  on  a  time  policy.  (^Mitward  v.  Hibberty  3  Qu. 
B.  130.) 

(3)  See»  especially,  Peanon^a  Preoedeata,  141  - 144. 


>  'Dkt  following  forma  of  counts  npon  marine  policies  of  insnranoe,  estaUished  in 
Massachosetta,  will  commend  themselves,  for  convenience  and  brevity,  to  practical 
QM  ui  the  oourts  of  any  of  the  (Jnited  States. 

X.    OH  ▲  KBIT,  TOB  ▲  TOTAL  LOBB. 

In  a  plea  of  the  case,  fbr  that  on  the  first  day  of  March,  in  the  year  one  thousand 
eight  hundred  and  thirty*five,  the  plaintifi*  was  the  owner  of  the  ship  John,  then  lying 
in  the  harbor  of  Boston  aforesaid ;  and  the  said  Boston  Marine  Insurance  Company, 
in  consideration  of  a  preoiium  therefor  paid  to  them  by  the  plaintifi^  made  a  policy  of 
insurance  upon  the  said  ship  for  a  voyage  from  said  Boston  to  Cadiz  in  Spain,  and  at 
and  from  said  Cadiz  to  her  port  of  discharge  in  the  United  States ;  and  thereby  prom- 
ised to  insure  for  the  plaintiff  ten  thousand  dollars  upon  the  said  ship  for  the  said  voy- 
age, against  the  perils  of  the  seas  and  other  perOs  in  the  said  policy  mentioned ; 
(a)  and  the  plaintiff  avers  that  the  said  ahip  did  on  the  second  day  of  said  March,  sail 
ftom  said  Boston  on  the  voyage  described  in  said  policy,  and  whilst  proceeding  therein 
was^  by  the  perils  of  the  seas,  wrecked  and  totally  lost ;  of  which  the  said  Insuranoe 
Company,  on  the  tenth  day  of  June  last,  had  notice,  and  were  bound  to  pay  the  same 
on  demand ;  (or  in  sixty  days)  ;  yet  they  have  never  paid  the  said  sum  of  ten  thousand 
doilais,  though  requested,  (or  though  sixty  days  have  elapsed.)    To  the  damage,  dec. 

XI.    0017KT  rOB  ▲  FABTIAI.  LOBB,  AKD  FOB  OONTBIBlTTXOir  TO  ▲  OBXBBAL 

▲TXBAOX. 

[Slate  the  plaintiff's  interest,  the  voyage,  and  the  insurance,  as  in  the  last  precedent, 

to  (a)  and  proceed  as  follows.] 

—  and  the  said  Company  did,  in  and  by  the  same  policy,  farther  proinise  that 


in  ease  of  any  loss  or  miifortnne  te  the  said  ship^  it  ahould  be  lawful  for  the  plaintiff 
and  hia  agents  to  labor  for  and  in  the  defence  and  recovery  of  the  said  ship,  and  that 
the  aaid  Company  would  contribute  to  the  charges  thereof  in  proportion  as  tbe  said 
■am  aasored  by  them  should  be  to  the  whole  sum  at  risk :  and  tlie  plaintiff  aveis,  that 
the  aaid  ahip  did,  on  the  aeoond  day  of  said  March,  sail  from  said  Boston  on  the  voy- 
age aforesaid;  and  whibi  proceeding  therein  was,  by  the  perils  of  the  seas,  dismasted, 
and  otherwJM  damaged  in  her  Jiull,  rigging,  and  ^purlenances ;  insomuch  that  it  waa 
■aoeasary,  lor  the  presenration  of  the  said  ship  and  her  eaigo,  to  throw  over  a  part  of 
tba said eargo ;  and  the  same  waa  aceordingly  thrown  over  for  that  pupose;  by 
means  of  ail  which,  the  plaintiff  waa  obliged  to  expend  two  thousand  doUars  in 
lepairinf  the  aaid  ahip  at  said  Cadiz,  and  alao  (or,  and  is  alao  liable  to  pay)  the  awn  of 
Art  hondsed  doUars  aa  a  contribution  to  and  for  the  k)Bi  oocaaioned  by  the  said 
over  of  a  part  of  the  said  cargo;  and  the  aaid  ship  also  suiSMod  much  dam- 
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€l«iienl  «atliBe 
ofdMkntkm, 

to  pnoedsDts. 


2.  Assumpsit  against  three  of  the  directora  of  the  General 
Maritime  Assurance  Campamiy.  (^Sutherland  v.  PraU^ 
11  Mees.  Sf  Wds.  296.) 

3.  Assumpsit  by  one  member  of  a  mutual  insurance 
oiation  against  another,  setting  out  regulations  i] 
on  the  policy.    (Strong  ▼.  Harvey^  3  Bingh.  304,) 

n.  Forms  of  declarations  by  agents,  d&e. 

!•  Assumpsit  by  party  interested  on  policy  effected  on  hi 


age  that  yna  not  repaired  in  said  Cadiz ;» of  all  which  the  said  Company,  on  tbe 
fourth  day  of  September  last,  had  notice,  — and  became  boond  to  pay  the  same  ia 
sixty  days ;  yet,  though  said  sixty  days  have  elapsed,  they  have  never  paid  the  ssid 
sum  of  ten  thousand  dollars,  nor  any  part  thereof.  To  the  damage,  &c.  [See  Biy- 
ant  V.  Com.  Ins.  Co.  6  Pick.  131.] 

III.    COUITT  FOB  ▲  TOTAL  LOBS  Or  X  CABOO,  BT  FlBB. 


In  a  plea  of  the  case,  for  that  on 


a  certain  brigantine,  called  the  Wflliani, 


was  lying  at  said  Boston,  and  the  plaintiff  was  the  owner  of  the  cargo,  (or  of  oeitaia 
goods,)  then  laden  or  about  to  be  laden  on  board  of  the  said  vessel ;  and  the  said  C. 
D.,  in  consideration  <^  a  certain  premium  therefor,  paid  to  him  by  the  plaintifl^  made 
a  certain  policy  of  insurance  in  writing  upon  the  said  cargo,  (or  goods,)  at  and  fiom 
said  Boston  to  Hambuig,  or  any  other  port  or  ports  in  the  north  of  Europe,  and  at  and 
fiom  ihence  to  said  Boston,  or  her  port  of  discharge  in  the  United  States ;  —  and  the 

•aid  C.  D.  by  said  policy  promised  to  insure  for  the  plaintiiT doUars  on  the  said 

eaigo  (oTf  goods)  for  the  voyage  aforesaid,  against  the  perils  of  fire  and  other  perils 
in  the  said  policy  specified ;  —  and  tbe  plaintifi*  avers,  that  tlie  said  vessel,  with  the  said 
oa^o  (or,  goods)  on  board,  did  on  '  sail  from  said  Boston  on  the  voyage  afore- 

said ;  and  afterwards,  during  the  said  voyage,  whilst  the  said  veswl,  with  the  said 
caigo  on  board  was  lying  at  the  port  of  Altona  in  the  north  of  Europe,  the  said  caigo 
(or  goods)  was  burnt,  and  wholly  destroyed  by  fire  ;  —  of  which  the  said  C.  D.  on 

had  notice,  and  became  bound  to  pay  the  same  in  sixty  da]^  yet  he  has  not 

paid  the  said  sum  of dollars,  nor  any  part  thereof.    To  the  damage^  dec. 

IT.    COUNT  FOB  A  TOTAL  LOBS  OF  FBBIOBT,  BT  BB8TBAIVT,  DBTAimCBirT,  BTa 

>  fortbat  on the  platntiif  was  interested  in  the  freight  of  a  vessel  eaBed 

the  George,  then  bound  on  a  voyage  herefnaAer  described ;  and  the  said  Insaranoe 
Company,  in  oonsideratioo  of  a<premiam  therefor,  paid  to  them  by  the  plaintifi^  made 
a  policy  of  insurance  upon  tbe  said  freight  for  tbe  voyage  from  said  Boston  to  one  or 
more  jwrts  beyond  the  Cape  of  Good  Hope,  one  or  mow  times,  for  tbe  paipose  of  4iB- 
posieg  of  her  outwaid  and  procuring  a  retora  oargo,  and  at  and  from  thence  to  New 
York,  in  the  State  of  New  York,  and  thereby  pronaired  to  insure  for  the  platatiir  three 
thousand  doNars  upon  the  said  freight,  for  the  voya^  aforesaid,  agaJMt  tbe  peris  of 
enemies,  pirates,  assaihag  thieves,  restraints  and  deUinments  of  all  kings,  princes,  or 
people,  of  what  nation  or  quality  soever,  and  against  other  perils  in  the  said  poliey 
mentioned ;  and  the  plaintiff  avers,  that  the  said  vessel  did  on safl  horn 


Boston  on  the  voyage  aforesaid,  and  afterwards,  during  said  voyage,  was  forcibly  taken 
on  the  high  seas  {or^  at  tbe  Island  of  Sumatra,  in  the  Indian  Ooean)  by  certain  per- 
sons to  the  plaintiff  unknown,  and  detained  and  prevented  from  peffomatg  the  said 
voyage,  and  tihareby  the  said  freight  was  wholly  lost  to  the  piaiDtiff;-*af  aM  which 
the  said  Insaranoe  Company,  dea 


REFERBNCE  TO  PREOBDBNTS.  1271 


behalf  by  brokers.     (SuOierland  v.  Praliy  11  Mees.  Sf  Otmeni 
Wels.296.)    •  2M;SS' 

2.  Samei  another  form,  on  a  time  policy  (policy  fuHy  set  *^  p"^^^*^*"** 
out.)     (Rednumd  v.  Smtk^  7  Man.  Sf  Gr.  457.) 

3.  Assumpsit,  by  the  surviving  partners  of  a  firm  of  in- 
surance brokers  on  a  policy  effected  by  them  for  a  prin- 
cipal resident  abroad.  (^BeU  v.  Jansouj  1  Maule  4*  Sel. 
201.) 

4.  Assumpsit  by  brokers  on  policy  effected  by  them  as 
agents.    {Powks  v.  Ltnesj  1  Mees.  Sf  Web.  10.) 

m.  Forms  of  declarations  on  policies  on  different  subjects 

of  insurance. 

1.  On  freight  due  under  a  charter-party,  setting  out  the 
charter-party.     {Homcasile  v.  Suartj  7  East^  400.) 

2.  On  freight  and  passage  money  due  under  an  agreement 
•setting  it  forth.    ( TruscoU  v.  Christie^  2  Brod.  8f  Bingh.      ♦  1256 
320.) 

3.  On  freight  of  a  seeking  ship,  for  loss  sustained  after 
cargo  contracted  for,  but  before  it  was  put  on  board. 
(Dc  Vauz  V.  PAnseny  5  Bingh.  N.  C.  519.) 

4.  On  valued  policy  on  profits.  (^Stochdale  v.  Dunlop,  6 
Mees.  4-  Wels.  224.^ 

5.  On  bounty  to  be  allowed  by  the  French  government  on 
a  French  whaler.  {De  Vaux  v.  SteelCj  6  Bingh.  N.  C. 
358.) 

6.  On  policy  on  a  bottomry  bond,  setting  it  out.  (St- 
tnonds  v.  Hodgson^  Z  B.  S^  Ad.  50.) 

IV.  Forms  of  declaration  as  regards  the  allegation  of  losses. 

1.  Allegation  of  an  average  loss  on  sk^j  by  being  blown 
over  in  a  graving  dock.  {PhilUps  v.  Barber^  5  B.  Sf 
Aid.  161.) 

2.  Allegation  of  total  loss  oa  freight^  by  ship's  being  lost 
in  leaving  dock,  owing  to  the  breaking  of  tackle,  before 
any  of  the  goods  were  loaded  on  board.  (^De  Vauz  v. 
PAxmn,  5  Bingh.  N.  C.  519.) 

3.  Allegation  of  total  loss  on  ship,  by  being  first  wrecked 
and  subsequently  plundered.  ( Young  v.  Turing^  2  Man* 
if  Gr.  593.) 
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4.  Allegation  of  total  loss  on  ship  by  sea-damage,  pro- 
ducing innavigability,  and  followed  V^  sale.  (^Parfit  t. 
Thompson^  13  Mees.  Sf  Web.  392.) 

5.  Same,  by  unseaworthiness,  occasioned*  by  unskilful 
loading  of  goods  on  board.  (^Redman  v.  WilsoUj  14 
Mees.  Sf  Wels.  476.) 

6.  Average  loss,  by  expense  of  repairs,  claimed  camula- 
tively  to  a  total  loss.  (^Steioart  v.  Steele^  5  SooUj  N.  R. 
927.) 

7.  Allegation  of  loss  sustained  by  shipowner  by  reason  of 
having  to  pay  general  average  contribution  for  goods 
jettisoned.     (Miluoard  v.  Hibbertj  3  Qu.  B.  120.) 


1256* 


♦Sect.  IL  Parts  of  ike  Declaration. 


Parts  of  the 
deolaratioa. 


The  parts  of  the  declaration  of  the  greatest  practical  im- 
portance are  the  following :  1.  The  description  of  the  mode 
in  which  the  policy  was  effected,  as  by  agents,  &c.  2.  The 
mode  of  setting  forth  the  policy,  especially  with  reference  to 
the  statement  of  express  warranties,  conditions^  and  excep- 
tions, and  the  correct  description  of  the  subject  insured.  3. 
The  averment  of  the  commencement  of  the  risk.  4.  The 
averment  of  interest.  5.  The  allegation  of  the  mode  of  loss. 
We  will  consider  these  in  their  order. 


Art.  1.   Description  of  the  mode  in  which  the  policy  was 

effected.    Allegation  of  Agency. 


Form  of  de-  ^  435.  As  we  bavc  already  seen,  most  policies  in  this 

MUonfbrou^^     counlry  are  effected  by  brokers,  and  when  so  effected,  the 
in  the  name  of  action  mav  be  brought  in  the  name  either  of  the  broker  (who 

the  party  in-  "^  " .  •  ^ 

ternted-^aiie-  is  then  called  the  fwminal  assured)  ;  or  of  his  principal  (or 
party  interested)  ;  when  brought  in  the  name  of  the  principal, 
the  allegation  generally  is,  *^  that  the  plaintiff  by  E.  i^.,"  or 
^  by  certain  persons  called  or  known  by  the  name^  style^  and 
firm  of  E.  F.  and  Co.,  the  plaintiff  ^s  agents  in  that  behalf,'^  ^ 
caused  the  policy  to  be  made ;  the  declaration  generally  also 


gation  of 
agency. 


1  See  Maryland  Int.  Co.  v,  Graham,  3  Harr.  4t  John.  C2. 
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contains  a  further  averment  of  the  character  and  capacity  in  Aiieg«tkm  of 

"which  the  nominal  assured  effected  the  policy ;  as,  for  instancci  ^^^ 

**  that  the  said  policy  was  so  made  by  the  said  E.  F.  and  Co. 
as  aforesaid^  as  agents  for  the  plaintiffs  and  on  his  behalf; 
and  Ihai  the  said  E,  F.  and  Co.  did  receive  the  order  for  and 
effect  the  said  policy^  as  such  dgenis  as  aforesaid :  "  or  '^  were 
the  persons  who  gave  the  order  and  direction  to  the  person 
immediaiely  employed  to  effect  the  policy  ;  "  the  object  of  these 
last  descriptive  averments  is  to  show  that  the  parties  effecting 
the  policy  as  agents,  come  within  the  provisions  of  the  28  G. 
3.  c.  56.  (c)  ^  jggy 

•When  the  action  is  brought  in  the  name  of  the  broker,  the  ^^,^^^  ^j^^ 
allegation  is,  that  the  policy  was  made  by  the  plaintiff  as  agent  brought  mtho 
for  the  parties  interested,  and  in  their  behalf:  ^  and  that  plain-  agentoby  whom 

DolicV  Hf 

tifl  either  recei^  the  order  for  and  effected  the  policy  as  effected. 
such  agent,  or  else  that  he  gave  the  order  and  direction  to  the 
parties  immediately  employed  in  effecting  it.  (d) 

The  allegation  of  agency ,  and  of  the  capacity  in  which  the  Allegation  of 
policy  was  effected,  is  material,  and  must  be  proved  as  laid  (e) :  HaTand  mu^t 
and  so  completely  does  the  denial  of  it  go  to  the  gist  of  the  uif"^*^"* 
action,  that  pleas  formally  traversing  it  have,  since  the  New 
Rules,  been  held  bad,  on  special  demurrer,  as  amounting  to 
the  general  issue.  (/) 

For  the  proof  sufficient  to  support  these  allegations,  refer- 
ence  must  be  had  to  the  Chapter  on  Evidence. 

(e)  See  the  declaration  in  Redmond  dc  Sel.  204.    Redmond  v.  Smith,  ^uA 

w.  Smitl),  7  Mann,  dc  Gr.  4^,  and  in  suprd. 

Sutberiand  v.  Pratt,  11  Meea.  4t  Web.  (d)  Powlea  v.  Innes,  11  Meea.  9l  Wds. 

296.   Thetedeacriptive  averments  are  not  10. 

aheolutely  necessary ;  i.  e.  the  declara-  (e)  Palmer  v.  Marshall,  8  Bingh.  70. 

tkn,  without  them,  would  be  good  after  (/)  Redmond  t.  Smith,  7  Mann,  de 

veidici ;  but,  if  inserted,  they  must  be  Or.  457.    Sutherland  «.  Pratt.  11  Meea. 

proved  aa  laid.    Bell  v.  Janaon,  1  Mauie  &  Wela.  290. 


1  In  Rider  v.  Ocean  Ins.  Co.  20  Pick.  265,  Mr.  Justice  Putnam,  in  a  ca«e  of  an 
action  on  a  policy,  remarked,  —  "If  brought  in  the  name  of  the  agent,  the  declaration 
should  state  who  were  the  real  parties  in  interert  at  the  time  when  the  policy  was 
made,  and  at  the  time  of  the  losa:  lor  no  other  persons  would  be  entitled  to  recover 
upon  the  policy.  The  underwriters  are  entitled  to  have  it  truly  stated  on  the  record, 
whoae  interest  the  policy  was  intended  to  protect,  although  the  action  be  brought  in 
the  name  of  the  person  who  affected  the  policy,  and  although  he  be  not  himself  inter- 
ested. The  parties  really  interested  are  to  be  considered  so  far  parties  to  the  suit  as 
that  their  deularetions,  (while  their  interest  continues,)  ahall  be  evidence  for  the 
defendants." 

VOL.  n.  45 
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Art.  2.   Mode  of  setting  forth  the  Policy,    Description  of 
subject  of  Insurance.    Express  Warranties y  Conditions^  md 

EooceptUms, 


Policy  must  be 
sel  forth  verba- 
tim, together 
with  ali  mate- 
rial clauses  or 
tetipulatioDS, 
whether  writ- 
OQ  face  or  io- 
dorsed  on  back 
of  it 


Mode  of  de- 
claring where 
the  words  "  on 
ship."  "  on 
roodSf"  "  on 
frrngfU,**  &c., 
are  written  on 
foot  or  margin 
of  policy. 

1258* 


Where  Object 
of  insurance  is 
specified  in  the 
valuation 
clause. 


§  4S6.  The  policj  should  be  set  out  verbatim,  leaving 
blanks  in  the  declaration,  whenever  they  occur  in  the  com- 
mon printed  form,  and  taking  especial  care  to  set  out  at  full 
every  clause,  memorandum,  or  stipulation,  which  materially 
affects  the  purport  of  the  instrument,  whether  written  on  the 
face  or  the  back  of  the  policy,  at  its  foot  or  margin ;  and 
whether  expressed  in  a  grammatical  sentence,  or  merely  in  a 
form  of  words,  to  which  usage  alone  has  given  a  meaning. 

Thus,  as  we  have  already  seen,  our  common  printed  forms 
of  policy  being  adapted  solely  to  the  case  of  en  insurance  both 
on  ship  and  goods  conjointly :  in  all  other  cases  the  policy  is 
rendered  applicable  to  the  particular  subject  of  ^insurance,  by 
writing  (generally  at  the  foot  of  the  instrument)  the  words 
"  on  skip^*^  "  on  goods^^^  "  onfreight^^^  "  on  profUs^^  ^^anbot" 
tomry^^^  &c.,  as  the  case  may  be. 

The  effect  of  the  insertion  of  these  words  is  to  narrow  the 
general  terms  of  the  policy,  in  point  of  construction,  to  the 
single  subject  of  insurance  thus  specified ;  and  the  meaning 
of  the  memorandum  is,  "  we  mean  to  insure  the  subject  so 
named,  and  adopt  ike  general  language  of  the  policy  j  as  far  as 
it  may  serve  to  effectuate  this  object ^  but  no  further. ^^  (jg) 

Accordingly,  in  declaring  on  a  policy  with  these  or  the 
like  words  at  the  foot  or  in  the  margin,  it  is  alleged,  that  by 
a  certain  memorandum  thereupon  (or  thereunder)  written,  it 
was  declared  that  the  said  insurance  was  "  on  ship^^  or  "  on 
goodsy^^  or  "  onfreightf^^  as  may  be. 

Instead  of  the  words  thus  inserted  at  the  foot  or  margin, 
the  particular  subject  of  insurance  is  not  unfrequently  specified 
in  the  valuation  clause :  in  such  case  the  allegations  in  the 
declaration  must  follow  exactly  the  words  of  the  clause :  thus, 
in  the  case  of  Simonds  v.  Hodgson  (A),  where  the  subject  of 
insurance  was  declared  in  the  valuation  clause  to  be  on  bot- 
tomry, &c.:  the  declaration,  after  setting  out  the  policy 


iff)  Per  Lord  Eaenborough  in  Robert*       (A)  3  B.  at  Ad.  SO. 
son  V,  French,  4  East,  14L 
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allegedi  '*  that  it  was  thereby  declared  that  the  said  ship,  &c.|  Mode  of  settinf 

iroods  and  merchandise,  &c.,  for  so  much  as  concerned  the  ^ — 1^-!^ 

assured  by  agreement  between  the  assured  and  assurers  m  from  policy  de- 

tbat  policy,  were  and  should  be  valued  at      /.  {leaving  this  t^n  ciause^to  "^ 

blank  as  in  the  policy)  on  bottomry,  free  from  average  and  *»  ^n  ftoo^Mwry. 
without  benefit  of  salvage." 

Ab  we  have  seen,  it  is  very,  frequent,  especially  on  ship-  Where  goods 

c  J  i_   1  J      .  r     •     .1.  1-  L      are  specified  by 

ments  of  produce,  or  bale  goods,  to  specify  in  the  po^cy  the  mariaandoaiB- 
precise  goods  on  which  the  insurance  is  effected  by  their  marltsandnum- 
marks  and  numbers-  S^roS'in  tte 

In  such  oases  the  declaration  must  set  out  in  full  the  deciaratioa. 
description  of  the  goods ;  as,  e*  g*.,  where  such  description  19 
in  the  margin  of  the  policy,  the  allegation  would  be,  '^  and 
by  a  certain  memorandum  on  the  said  policy  written,  it  was 
^declaredf  that  the  said  insurance  was  on  fifteen  hogsheads  of      *  1259 
tobacco,  marked  B.  S.  No.  51.  to  65.,"  or  as  the  case  may  be. 

But  although  the  declaration,  in  that  part  of  it  which  pro-  ^^ei^ 
fessestoset  out  the  policy,  must  be  thus  literally  accurate  ^5-^0^^. 
in  describing  the  specific  subject  of  insurance  as  therein  con-  surance,  the 
tained,  yet  the  same  strictness  is  not  required  in  those  sub-  may  afterwaidi 
sequent  allegations  in  which  it  avers  the  loading  of  the  goods  Ihe^w^i^'^*^  ^^ 
on  board,  their  subsequent  loss,  &c.:  in  these  parts  of  the  ''premiaea." 
declaration,  the  word  ^^premises^^  being  an  apt  description  of 
the  subject-matter  actually  insured,  whatever  that  may  be, 
is  the  most  safe,  and,  therefore,  the  most  proper  word  of 
reference  to  employ,  (t) 

On  a  policy  "  on  indigo  atui  bale  goods,^^  after  setting  forth  And  may  aver 
the  policy,  it  was  alleged  in  the  declaration  that  ^^  divers  setting  out  the 
goods,  wares,  and  merchandises  were  loaded  on  board,*'  &o.  £,^^*tbatdft. 
and  that  the  said  policy  was  made  "  on  the  said  goods  and  ^^[JJ?^ 
merchai^ises,"  and  that  the  ship,  '^  with  the  said  goods  and  °^^^J|[^ 
merchandises  on  board,  was,  by  the  force  of  the  winds,  &c.  board.** 
lost."    It  was  objected,  on  special  demurrer,  that  it  did  not 
appear  by  the  declaration  that  the  interest  which  the  assured 
Imd  on  board  was  of  the  description  of  goods  insured  in  the 
policy  ;  and  that  the  plaintiff  had  not  averred  that  the  goods 
on  board  were  "  indigo  and  bale  goods.^^     But  the  court  said, 
that  the  averment,  that  the  policy  was  made  on  the  goods  put 
on  board,  completely  answered  the  objection,  since  that  could 

(O  Haughton  v.  Ewbank,  4  Camp.  8& 
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Mocl«  of  setting  not  be  true  unless  the  indigo  and  bale  goods  were  loaded  on 
^ — ^     ^^'    board,  which  it  would  be  necessary  for  the  plaintiff  to  prove 

on  the  trial,  (j) 
Mode  of  declaim      jf  ^  policy  be  made  on  ship  or  ships  to  be  thereafter  declared, 

log  on  policies  '^         ^  r  r  j 

"on  ship  or  or  oTi  goods  to  be  thereafter  declared  and  valued^  the  declara- 

^Jmktobe^*^  tion  should  allege,  if  the  fact  were  so,  that  the  interest  was 

^rS  Md*vai-  declared  to  be  on  board  such  a  ship,  or  that  the  goods  were 

*^'"  duly  declared  and  valued  by  a  memorandum  on  the  policyi 

1260  •  before  the  loss.''  (ft) 

Mode  of  de-  *l{  the  Dolicy  has  been  altered  by  consent  after  subscrip- 

ciaring  on  poll*      -  ,  r  t  i  .        t  i.  - 

cy  altered,  by     tiou,  the  Safer  mode  appears  to  be,  to  recite  the  policy  as  it 
Bubscriptfo^'^     originally  stood,  and  theil  set  forth  the  agreement  for  al- 
tering its  terms,   and  the    alteration    made  in  pursoanoe 
thereof.  (/) 
Where  altera-        jn  one  casc,  however,  where  the  alteration  was  inserted 

tion  made  by 

oooseat  while     while  the  pollcy  was  in  fieri,  (t.  e.  before  all  the  subscriptions 

E^nsoa'v:       were  filled  up,)  it  was  held  sufficient  to  set  out  the  policy 

mm,  1  Stark.  ^^  ^j^^  declaration  according  to  its  altered  form :  the  policy 

in  this  case  had  been  originally  effected  ^^  on  the  profUs  of 

goods  valued  at  500/.'^  to  which  defendant's  name   was 

subscribed.     In  the  margin  of  the  policy  had  been  added 

afterwards,  —  ^^  on  his  share  of  the  goods,  say  one  fifth,  valued 

at  1000/. ;  "  and  under  these  words  defendant  had  signed  his 

initials:  the  declaration,  in  setting  forth  the  policy,  alleged 

it  to  have  been  effected  '^  on  the  plaintiff's  share  of  the  goods, 

say  one  fifth,  valued  at  1000/. :  "  and  Lord  Ellenboroughi  on 

the  above  ground,  held  it  to  be  good,  (m) 

The  safest  rale       As  a  general  practical  rule  it  may  be  laid  down,  that  the 

poh'cy  verbatim  safcst  plan  is  to  Set  forth  the  policy  precisely,  and  as  nearly 

Hiueratim.       ^  possible  in  its  own  language,  adding  only  what  may  be 

requisite  to  make  its  meaning  intelligible,  and  substituting  the 

past  for  the  present  tense. 

Implied  condi-        Every  policy,  as  we  have  already  had  occasion  to  observe, 

of  trade  n^     bcsidcs  its  cxpress  terms,  embraces,  by  construction  of  law, 

not  be  set  out.    g^ygi^j^j  implied  Warranties,  and  incorporates  by  reference  all 

such  usages  of  trade  as  are  well  known  and  established  in 

the  course  of  navigation  and  commerce  to  which  it  relates : 


(J)  De  Symonds  t,  Johnson,  2  Bos.  dt       (/)  2  Chitty,  PL  110, 6th  ed.  where 
Pali.  N.  R.  77.  form  of  declaring  on  an  altered  policy. 

{k)  Harmaa  v.  Kingston,  3  Camp.  150.       (m)  Ruhinsou  v.  Tobio,  1  Stark.  N.  P 

336. 
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neither  Ibe  terms  of  these  implied  warranties,  or  iacorporated  ^^JPfJ^fJ^ 

usages,  nor  compliance  therewith,  need  be  alleged  in  the - 

declaration ;  the  one  being  inferred  by  the  court  from  the 
terms  of  the  policy  as  set  foAh,  and  the  other  being  presumed 
till  the  contrary  appears. 

It  is  different  with  express  taarrantiesj  which,  being  con*  XxpcM  war- 

C  *  1.  1     i>      mn lies,  being 

ditions  precedent  on  the  face  of  the  policy,  must  not  only  be  condiUoiu  pre- 
^t  out  in  terms  in  the  declaration,  but  compliance  therewith  ^Qd  compiiaiioe 
carefully  alleged.     "  Every  positive  averment  or  allegation  i^*";j^|^ 
on  the  face  of  the  instrument,  and  making  a  part  of  the      *  X261  * 
written  contract,  whether  inserted  in  the  body  of  U^  or  written 
in  ike  margin  in  a  line  with  the  body  of  the  instrument^  or 
transversely^  amounts  to  a  warranty  or  condition  :   and  if 
OTich  allegation  or  condition  be  not  strictly  true,  the  assured 
cannot  recover  on  the  policy  to  whatever  cause  the  loss  be  «• 

moingy  whether  the  loss  be  connected  with  the  subject  of 
such  warranty,  or  wholly  independent  of  it :  for  it  is  a 
condition  on  which  ike  contract  is  to  take  effect ^  which  failingy 
the  andracLfailsJ^  (n) 

Every  such  warranty,   or  condition,   therefore,   whether  whether  toch 
expressed  in  the  policy  in  a  grammatical  clause,  or  by  mere  nmy  is  inserted 
words  at  the  foot,  or  on  the  margin,  as  '<  an  American  jSi'ionn^aTciau^ 
vessel,"  "  warranted  a  Dane,''  "  in  port,"  "  to  sail  on  or  ^^^^f^y!  ^ 
before  the  11th  June,"  &c.  must  be  set  forth  in  the  declara- 
tion as  part  of  the  policy,  and  a  compliance  with  its  terms 
carefully  averred.     This  averment«of  compliance  is  frequent- 
ly inserted  in  that  part  of  the  declaration  which  immediately 
follows  the  allegation  of  the  ship's  sailing  on  the  voyage  in- 
sured :  but  provided  it  be  averred  somewhere,  it  is  immate- 
rial where,  (o) 

And  it  makes  no  difference  in  this  respect,  whether  the  ^  indo«ed  <» 

.  .  the  iMck  of  It. 

clause  or  words,  that  constitute  a  condition  precedent,  are 
written  on  the/ore  or  indorsed  on  the  back  of  the  policy :  thus, 
where  the  regulations  of  an  association  of  shipowners  were 
indorsed  on  the  back,  and  declared  to  form  part  of  the  policy, 
several  of  which  regulations  materially  altered  the  situation 
of  the  contracting  parties,  but  none  of  them  were  set  out  in  (he 
declaration  :  the  plaintiff  was  nonsuited  for  this  variance 

(«)  Per  Lftwrence,  J.  in  Lothian  v.    with  exprcas  wamntyi  see  2  Chitt/|  PI. 
Hendenon,  3  Boa.  9l  Pttlt.  515.  110.  0th  ed. 

(a)  For  mode  of  aTerring  oomplinnoe 

45  • 
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Bode  ofMttiiif  between  the  contract  bb  alleged  in  the  declaration,  and  aa 
—  *         —  proved  at  the  trial;  (p) 

1262*  ♦Not  only  must  all  express  warranties  and  atipulations  ia 

SSo,  where  cer-  •'.  ,.  .  ,  ,,  ri_  j 

tain  risks  are  the  nature  of  conditions  preceA^nt  be  thus  set  lorth,  and 
f*«fof  ih^iJ  compliance  therewith  averred,  but  all  exceptions  of  risks  and 
aviJl5*thSt  ***  •  losses^  must  also  be  set  forth  ;  and  it  should  be  shown  on  the 
iQMdidnothap.  fu^g  ^  ^hg  declaration,  that  the  loss  did  not  happen  from  the 

pen  by  means 

thereof.  ejtcepted  risks  or  under  the  excepted  circumstances. 

Daigieish  v.  '  Tho9,  on  a  policy  on  goods  "  free  from  capture  and  seizure 
idEasi^275.  in  the  ship's  port  of  discharge,"  the  declaration,  after  setting 
out  the  policy,  alleged  the  loss  with  the  exception  '^  that 
while  the  ship,  with  the  said  goods  on  board  thereof,  was  in 
the  course  of  the  said  voyage,  and  before  her  arrival  at  the 
end  thereof,  and  not  in  the  port  ofdischargey  the  said  ship  and 
•»  goods  were,  &c."  averring  a  loss  by  capture,  (jq) 

Bat  declaration       The  omission  of  such  averment  would  be  ground  of  special 
rJ^iracnt  will     demiwrer,  but  will  be  good  after  verdict ;  for  it  will  then  be 
veiSkt*  ^^     presumed  that  it  appeared,  by  the  evidence,  that  the  loss  did 
not  come  within  the  exception,  (r)  « ^ 

Art.  3.  Averment  of  the  Commencement  of  the  Risk. 

Mode  of  stating      ^437.  Immediately  after  setting  forth  the  terms  of  the 
menTofTisk^on  Policy,  and  averring  the  payment  of  the  premium,  the  mutual 
l^^upon     promises  of  the  assured  and  the  underwriter,  and  the  sub- 
scription by  the  latter  of  the  policy— the  declaration,  pro- 
ceeding with  the  narrative  in  order,  states  the  commencement 
of  the  risk. 

In  policies  on  goods  the  risk,  as  we  have  seen,  generally 
commences  from  the  moment  of  their  being  loaded  on  board 
ship  either  at  the  port  of  departure,  or  at  any  other  port  at 
which,  by  the  terms  of  the  policy,  the  risk  upon  them  is 
declared  to  commence :  hence,  in  common  policies  on  goods, 
the  commencement  of  the  risk  is  generally  alleged  thus : 
'<  That  heretofore^  to  toit,  (on  some  day  about  the  time  of 
loading,)  divers  goods  of  great  value  had  been  and  were 
shipped  and  loaded  on  board  the  said  ship  at  [the  terminus  a 

{p)  Strong  V.  Rule,  3  Bingb.  315.    See  Stewart  v.  Wilson,  12  Mees.  &  Wels. 

further  as  to  wfaatin  such  policies  shall  U} 

be  considered  as  conditions  precedent,  {q)  Daigieish  «.  Brooke,  15  East,  275. 

Harrison  r.  Douglas,  3  Ad.  dc  Ell.  396.  (r)  Rucker  v.  Greene,  15  East,  20& 
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•iqtto  of  the  voyage  insured,  or  other  port  where,  by  the  policy,  Averment  of 
the  risk  on  the  goods  is  made  to  commence  (5)]  aforesaidj  in  ^"k.     "'^ 
a$id  on  board  the  said  ship  or  vessel  in  the  said  policy  of  insure      #1953 
once  mentioned  to  be  carried  and  conveyed  therein  on  the  said 
voyage.^^ 

This  allegation,  it  will  be  observed,  involves  two  proposi-  This  allegation 
tions :   1.  That  the  goods  were  shipped  on  board  the  vessel  ^^u^  ^ 
named  in  the  policy,  at  the  port,  where,  by  the  policy,  the  risk 
was  to  commence  ;  2.  That  they  were  so  shipped  in  order  to 
be  carried  to  the  port  of  destination,  or  terminus  ad  quern  of 
the  voyage  insured. 

AQBordingly  we  shall  find  that  since  the  New  Rules  of 
Pleading  each  of  these  two  allegations  may  be  made  the  sub* 
ject  of  %  separate  traverse*    ...  ^   ' 

In  policies  on  ship  which  are  generally  "at  and  from^^  Mode  of  stating 
either  the  home»  or  some  out,  port  of  departure,  the  usual  of'riTk  orTh^^ 
allegation  of  the  commencement  of  the  risk. is,  "  that  hereto-  ««"!»»•**>• 
fore^  to  wit^  on^  4*^.,  the  said  ship  or  vessel  in  the  said  policy  of 
insurance  mentioned  was  in  good  safely  at  [the  port  at  and 
iron)  which  >ibe.is'insQred  by  the  policy}  aforesa^.^^ 

In  policies  on  freight^  supposing  the  loss  to  have  takee  Modeof itate- 
place  after  the  whole  cargo  from  which  the  freight  is  to  accrue  Co^/rJr^f^  ^^ 
has  been  shipped  on  board,  the  averment  is  the  same  as  in  a  ^'^j^on'^ 
common  policy  on  goods;   except  that,  instead  of  merely  [^«i»tUmeof 
alleging  that  the  goods  were  shipped  and  loaded  on  board  the 
ship,  it  should  be  added  that  they  were  so  shipped  and  loaded 
"to  be  carried,  and  conveyed  on  freight  in  and  on  boa^'d  the  said 
Aip  or  vessel  on  the  said  voyage.^^  (t) 

If  the  loss  occurred  before  the  whole  of  the  goods  were  where  it  it 
shipped  on  board,  but  after  they  were  contracted  for  and  for»^butnm^^ 
ready  to  be  so  shipped,  the  averment  should  be  "  thai  the  Jf-p^*J ^t  li^^ 
said  ship  was  in  good  safety  at  [the  port  of  shipment],  and  <>f  ^ 
that  whilst  the  ship  was  at  [the  port  of  shipment]  aforesaid^ 
and  before  and  at  the  time  of  the  loss  hereinafter  mentioned^ 
divers  goods  and  merchandises  amounting  to  a  full  cargo  of  the 
^said  ship  which  had  been  bought,  procured^  and  contracted  for^      *1264 
for  and  on  account  of  the  said  person  so  interested  in  the 
subject  matter  of  insurance  as  aforesaid^  were  there^  to  wit^  at 

(«)  This  aHegation  must  be  Tery  care-       (I)  2  ChiU.  PI.  105, 6th  ed. 
foUy  attended  to.    De  Symonds  v.  Sbed- 
den,  2  Boa.  4t  PoU.  153. 
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ATennent  of 
cotmneiiceiiieDt 
of  risk. 


[the  port  of  shipment]  qforesaidj  for  the  purpose  of  being 
skipped  and  loaded,  and  which,  if  it  had  iwt  been  for  the  hns 
hereinafter  mentioned,  would  have  been  shipped  and  loaded  m 
and  on  board  the  said  ship  to  be  conveyed  therein  on  the  said 
voyage  in  the  said  policy  of  insurance  mentioned,  to  wit  from 

to .''  (tt) 


The  New  Roles 
of  Pleading 
allow  interest  to 
be  averred 
abtrnativelff. 


This  mode  of 
averment 
should  always 
be  adopted 
where  there  is 
a  doubt  as  to 
the  parties 
interested. 

Declaration 
itaust  always 
contain  some 
averment 

1265  ♦ 


Art.  4.  Averment  of  Interest. 

§  439.  Formerly  the  greatest  care  was  required  in  averring 
the  interest  to  be  in  the  persons  really  interested  in  the  sub- 
ject of  insurance  :  and  to  avoid  the  danger  of  a  variance  in 
this  respect  between  the  declaration  and  the  proof,  the  in- 
terest,  in  all  cases  of  doubt,  was  variously  stated  in  difierenl 
counts. 

When  the  New  Rules  of  Pleading  prohibited  more  than  one 
count  on  the  policy,  they,  in  order  to  meet  the  difficulty  as 
to  the  statement  of  the  interest,  provided  that,  *^  in  actions 
on  policies  of  insurance  the  interest  of  the  assured  may  be 
averred  -thus,:  that  A.,  B.,  C,  and  D.,  or  m>me,  or  one,  of 
them,  were,  or  was,  interested,  &c.  And  it  may  also  be 
averred,  ^that  the  insurance  was  made  for  the  use  and 
benefit,  and  on  the  account,  of  the  person  or  persons  so  in- 
terested.' " 

Wherever,  therefore,  there  is  a  doubt  as  to  the  persons  in 
whom  the  insurable  interest  is  vested,  this  alternative  mode  of 
allegation  ought  to  be  adopted. 

In  all  cases  it  is  necessary  that  the  declaration  should  con^ 
tain  some  averment  of  interest :  this  point  was  for  some  time 
considered  doubtful  (v)  ^ :  and  the  Court  of  King's  Bench  even 
decided  that,  if  the  declaration  showed  that  the  ship  insured 
*was,  from  the  commencement  of  the  risk  tQ  the  time  of  loss, 
a  foreign  ship,  and,  therefore,  not  within  the  prohibition  of 
the  statute  against  wager  policies  (19  6.  2.  c.  37.),  this  dis- 
pensed with  any  averment  of  interest  (w^  ;  but  this  decision 

(«)  See  this  averment  in  De  Vaux  «.    13.    Eellner  v.  Le  Mesurier,  4  East,  386. 
J'Ansen,  3  Bingh.  N.  G.  519.  (t^)  Nantes  v.  Cousins,  2  East,  38S. 

(v)  Crawfurd  v.  Hunter,  8  T.  Rep. 


>  See  Bachanan  v.  Ocean  Ins.  Co.  6  Cowen,  318;   Clendinning  «.  Church, 
2  Gaines,  144. 
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Tvas  overruled  in  the  Court  of  Exchequer  Chamber,  and  the  Averment  of 
law  established  to  be,  that,  in  declaring  on  all  policies  in  the  '■ 


common  form,  (i,  e.  not  purporting  on  the  face  of  them  to  be 
wagers,^  whether  efiected  on  British  or  foreign  ships,  the 
declaration  must  aver  in  whom  the  interest  is  vested,  (z) 

With  regard,  indeed,  to  wager  policies  on  foreign  ships,  ^^^^l^^^^ 
(t.  e.  to  policies  containing  clauses  on  the  face  of  them  de-  foreiga  ships. 
noting  proof  of  interest  to  be  unnecessary,  as  ^^  interest  or 
no  interest,"  or  "  without  further  proof  of  interest  than  the 
policy,")  the  declaration  need  not  aver  interest,  but  must 
show  that,  from  the  commencement  of  the  risk  to  the  time  of 
the  loss,  the  ship  insured  was  not  British,  (y) 

The  averment  of  interest  in  the  declaration  follows  itiMne-  O/ncrai  mode 

'^         or  averring  the 

diately  after  the  allegation  of  the  commencement  of  the  risk,  interest. 
and  is  generally  as  follows :  "  thai  the  said  E.  F.  {or  "  the 
plaintiff,"  or  "  that  A.,  B.,  C,  and  D.,  or  some,  or  one,  of 
them  ")  was  then,  (z.  e.  at  the  Commencement  of  the  risk,) 
and  from  thence  continually  afterwards  until,  and  at,  the 
Ume  of  the  loss,  hereinafter  mentioned,  interested  in  [the  sub- 
ject of  insurance,  whatever  it  may  be,]  to  a  large  value  and 
amount,  to  wit,  to  the  value  and  amount  of  all  the  moneys  by 
him  ever  insured  or  caused  to  be  insured  thereon  [or  in  a  valued 
policy  <^  to  the  value  in  the  said  policy  mentioned,] 

The  two  important  points  in  this  allegation  are,  the  time  at  TheteWsnd 
which  the  interest  is  averred  to  have  vested,  and  the  parties  the  important 

,  .    .  ,    m  points  m  the 

in  whom  it  is  vested.  allegation. 

1.  With  regard  to  the  time :   in  the  form  above  given,  the  ^J^^^x^^ 
interest  is  averred  to  continue  from  the  commencement  of  the  ment  is,  that 
risk  until  the  loss.      The  material  part,  however,  of  the  vei.iefi"rf«nfv 
^allegation  is,  that  the  interest  was  vested  during  the  risk  and  JJ^  ^"Jr^  ^ 
at  the  time  of  loss.  ^^'*!  ^  _  ^ 

sk  I  Okm 

In  one  case,  indeed,  where  the  interest  was  averred  to  be  xhemoA^o/ 
in  A.  and  B.  until,  and  at,  the  time  of  loss,  and  it  appeared  ths  policy  ib  not 

_  ^         •  ,  .  ^     ,  ».  1  ,     4.  i_       1  /^     the  lime  to 

that,  after  the  making  of  the  policy,  but  before  the  loss,  O.  which  the  avei^ 
bad  also  become  interested  as  a  part  owner,  Mr.  J.  Buller  2t  elates. ^'' 
refused  to  nonsuit  on  this  evidence,  saying,  that  the  making 
of  the  policy  was  the  time  to  which  the  averment  of  interest 
related,  (z)    But  this  doctrine  is  now  exploded  (a) ;  and  it 

{x)  Coasins  v.  Nutt^^  3  Ikont  5191     '  («)  Y^efohfid  i^  Whitmoie,  note  of  N. 
(a.  d.  1811.)  p.  Ca^es,  cii«d.2  Bos.  4l  Pull.  153.  note.      , 

(y)  Ibid.  (a)  Powks  «.  Innes,  11  Mees  de  WeU. 

10.    Sutberiand  v.  Pratt,  ibid.  290. 
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Aveimentof     is  clearly  settled  that  in  no  case  is  it  requisite  to  allege  that 

'  the  party  was  interested  at  the  time  of  making'  the  policy^  but 

that  it  is  sufficient  to  aver  that  he  was  interested  at  the  com- 
mencement of  the  risk  (6),  or,  which  seems  quite  enough, 
during'  the  risk  and  at  the  time  of  loss,  (c) 
ioterert  wM  **       The  allegation  that  the  interest  continued  until  the  time  of 
•?•*»*»»»«*      loss  is  material,  that  is  to  say,  a  party  who,  having  been  in- 
matenai,  and     tcrested  in  the  subject  of  insurance  at  the  time  of  making  the 
M  laid :  aitega-  pohcy,  has  assigned  away  his  share  of  the  interest  therein 
^ownerTof   *^J^^  H^  ^^j  cauuot  9ue  ou  the  policy,  except,  indeed,  as  a 
terrated  J  "*"     ^^^tce  for  the  party  to  whom  he  has  so  assigned  his  interest, 
,fisiandcutime  in  cases  where  the  policy  is  handed  over  to  him  on  such 
S^afone^oT      assignment,  or  there  is  an  agreement  that  it  shall  be  kept 
foreliSfi^    alive  for  his  benefit. 

S°in?erM?-^         In  the  casc  that  establishes  this  position,  the  declaration 
judgment  for     Stated  that  the  plaintiffs  made  the  policy  as  agents  for  Page 
Powiea  V.         and  Chamberlain  ;  that  Pace,  Chamberlain,  and  one  Banks 
We^  10.         were,  dialing  the  risky  and  until,  and  a/,  the  time  of  lossy  in- 
terested in  the  ship  to  the  amount  of  the  money  insured ; 
and  that  the  ship  was  totally  lost.     By  his  fourth  plea  the 
defendant  traversed  the  allegation  that  Chamberlain,  Page, 
and  Banks  were  interested,  during  the  risk,  modo  ^  forma. 

The  proof  was  that,  at  the  time  of  effecting-  the  insurance^ 
Chamberlain,  Page,  and  Banks  were  each  interested  in  one 
1267  *      *third  of  the  ship  ;  but  that,  before  the  loss^  Page,  by  bill  of 
sale,  had  conveyed  his  share  to  Banks. 

The  court,  on  this  evidence,  gave  judgment  for  the  de- 
fendant, (d) 

In  some  cases  even  the  averment  of  interest  at  the  time  of 
Bat  on  policies   loss  may  becomc  immaterial. 

iosi,'M/ia  Thus,  where,  under  a  policy  on  goods  "  lost  or  not  lost,^ 

^ai"  be  plaint'  ^^^  plaintiff  seeks  to  recover  for  an  average  loss  on  the  goods 
erted  Jwri*^"^     it  is  uo  answer  to  an  action  on  such  a  policy ,  that  the  partial 
the voy age. '9iDA  damage  in  respect  of  which  he^sues  had  been  sustained  by 
alleged  or         the  goods  bcTorc  he  acquired  any  interest  in  them. 
pSicy  was*  The  declaration  in  the  case  now  referred  to,  after  setting 

Ss^nterert  had  ^"*  ^^^  policy,  and  alleging  the  shipment  of  the  goods  on  a 
vested  before  certain  day,  averred  the  interest  thus :  "  that  the  plaintiff 
Sutheriand  v.     was,  during'  the  said  voyage,  to  wit.  on  the  same  day  and  year 

Pratt,  11  M.&  '  o  ^-o    1  1  J  J 

M^e  SftVci^  (*)  ^^"^  ''•  Wilkinson.  S  Tannt.  237,  (d)  Powles  v.  Innes,  11  Mees.  dc  Weji 
ment  in  such  (^)  ^^^^  *•  Innes,  11  Mees.  &  Wels.    10. 

case.  10.    Sutherland  V.  Pratt,  ibid.  296. 
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last  aforesaid,  interested  io  the  said  goods  to  the  amount  in-  Averment  of 

sured  ; "  and  then  staled  a  partial  loss  on  the  goods  by  sea  ■ 

damage. 

The  eighth  plea,  after  admitting  that  the  plaintiff  had  ac- 
quired an  interest  in  the  goods  in  the  course  of  the  voyage^ 
nevertheless  averred  that  the  goods  were  damaged,  as  in  the 
declaration  mentioned,  ^^  before  the  plaintiff  acquired  or  had 
any  interest  therein." 

On  general  demurrer  this  plea  was  held  bad,  on  the  ground 
that  it  is  no  answer  to  an  action  on  a  policy  on  goods  lost  or 
not  lost,  that  the  interest  in  them  was  not  acquired  till  after 
the  loss :  such  a  policy  being  clearly  a  contract  of  indemnity 
against  all  past  as  well  as  ail  future  losses  sustained  by  the 
assured  in  respect  to  the  interest  insured,  (e) 


4  490.  With  regard  to  the  parties  in  whom  the  intelbst  is  Where  the  ai- 

'    nativ     " 


averred,  the  case  of  Powles  v.  Innes,  just  cited,  will  show  ifOT^Jiv^bjf*" 
what  precision  is  required  on  this  point,  even  since  the  New  ^oi  adomi^ 


Rules,  where  the  alternative  form  of  allegation,  given  by  the  {JjJ*^"***  ™*"^ 

rules,  is  not  adopted.  averred  and 

•The  following  points,  therefore,  are  still  of  importajice  ^"^iiSifl 
when  the  interest  is  not  alternatively  alleged. 

It  was  once  considered  that  an  averment  in  the  declaration,  FonmAfyit  wm 

that  one  or  more  parties  were  interested  in  the  subject  in-  necelSary'io** 

sured  did  not  imply  that  they  ware  exclusivdy  interested ;  S^teowSwIJ- 

and  consequently,  though  it  came  out  in  prwf  that  other  but  ^.tfae 

parties  also  were  jointly  interested  with  ihem,  thia  was  no  where  tiwin- 

»«»Un^A    r  r\  tere«t  IB  averred 

variance.  (^J)  in  the  .nenui. 

Subsequently,  the  courts  were  of  opinion  that  the  under-  Jj^LtaJfySJ." 
writer  ought  to  be  truly  informed  by  the  record  for  whose  teresied  can 

•  ODiy  recover  on 

interest  and  on  whose  behalf  the  .policy  was  really  made,  acountavei^ 
"  The  parties  interested,^'  said  Lord  Ellenborough,  "  are  so  "Jf  "*^®'^  ™ 
far  looked  upon  as  parties  to  the  suit,  that  the  declafations*of  ^•**  ^•^ 
any  of  them  are  admissible  as  evidence  against  tbe  plaintiff; 
and  what  would  be  a  defence  against  thsm  is  in  many  in* 
Btmces  a  defence  against  the  plaintiff; ''  nay,  as  Sir  Vicary 
Gibbs  put9  it  in  the  case  of  Cobtn  t;.  Hannami ''  a  party  in- 
terested might  even  be  on  the  jury  without  the  defendants 

(e)  aotkeriand  v.  Pratt,  11  Mees.  6c    8.  C.  3  Bq>.  185.    See  to  the  mum  •fleet,  • 
MIsla.  SHI,  the  N.  P.  case  of  Htacox  v.  Barrett,  be- 

(/)  1?«««  *•  Trjt  2  Bos.  dt  Pull.  240.    S^T9  C.  J.  LeB^  cited  16  East,  145. 

0      . 
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Aymentof     having  an  opportunity  of  challenging  him,  unless  truly  ia- 

— *^ formed  by  the  record  of  the  parties  really  interested."  ^ 

Upon  these  considerations  the  former  decisions  have  been 

.  ,  overruled,  and  the  law  clearly  established  to  be,  that  parties 

jointly  interested  in  property  insured  for  their  joint  use  aad 

on  their  joint  account,  cannot  recover  upon  a  count  on  the 

policy  averring  the  interest  to*  be  in  one  of  them  only.  (^} 

Wbere,  how-         It  is  not  oecessary,  however,  because  the  policy  is  effected 

aiMie Winter-  ^  in  the  tiames  of  severcUj  that  all  should  join  ia  bringing  the 

miy^ii^***^'**    action,  or  that  the  declaration  should  aver  an  interest  in  all: 

^5cte(/^**°^     the  action  may  be  in  the  name  of  one,  the  interest  may  be 

names  of  averred  in  him  alone,  and  if  he  prove  a  sole  interest  in  him- 

several 

1269  *  ^^^'  there  will  be  no  objection  to  his  recovery,  (h)  ^  * 
Policies  effected  *It  should  be  observed,  that  the  clause  "for  the  benefit  of 
3i'.lU**«Sr'eSi  whom  it  may  concern,"  or  «  in  the  name  and  names  of  aU 
SfSfaniTwe^  ^°^  9^^U  Other  person  or  persons  to  \vhom  thoksaai^  fkics, 
other  person  or  may,  or  sball  appertain,"  is  not  oanfined,'in  point  of  con- 
whomthesaiDij  struction,  to  the  'party  giving  the  .order  for  the  policy  and 
ab^'ap^r- '  causing  it  to  be  effected,  but  extends  to  all  other  parties  who 
to^S  oaiS^"^  4fl(i  an  interest  in  the  thing  insured  at  the  time  of  effecting  the 
ihlfJw  "^  *.J)olK;y,  cfitttf  iwOT^iicc/Ae  time  of  the  lossj  and  whose  interest 

"  sured  At  \ .  Igikh  policy,  in  tkp^nipncf^  the  jury  ^  was  bona  fide  intended 
ii^  Uie  poftoV,  ip  prvtecl*^  '^jL  j^^ioy  waiHK^cS^ted  t>y  the  plaintiff,  as  agent, 
tSwte^Sf jmy  •- j^  ikeKusijilWo,  '"^^lay^^der/a^  on  aecount  of  Dowick  and 
nSl^Aaed  "^'V  ^  •1hl>;4*ta(^liili.^tfire*  inWfest  in  Dowidc  and 
CiS^^  • '  '^^^  ^^^  plrai>f  S*as,*4hA-*ough  J3Wi()M'9^*^K9f  were 
'    SiieMeo,     >  ;tHe  4otQ^«mecnb^^f  the  fiim  of  JONiwick  «^  Co.,  «y6i?^^hat 

..^eT.^mii.M.    ^45;^* jfirte-^'we^'e  jofctly  interested- wi^odiW^  parties  in  Ite 

ig)  B«U  t^  jlnqsl^  »%^  East,  Ul,  j>rel^ble  dedisfim]  ^  Qraves  v,  'SM^ 

yff\f6T^l)^^\en'^ozO^\^^i^  C0.42  C/anch,  419.     C^lielt 

"^      '    -  Ihpthe-was^otoyerrulini  P^  «.  ^^  r:  ^ritcificlns.  Co.  IPaineC.  CJ^.^ 

r  <         ..  But  Bee  Cofien  r.  Hfe^ii^tn,  ^^banu  it^l,  -^Uid  Ae^iknce  the  New  Roles,  Pq|ites»» 

'    .    w|^ih,^i(#ps6slf  o\ikfri»a)eft  Pag*^.  Ely,  4niies»i^  ^ 

Jin^  fUid.  QojMii^  }3«11  V.  Aon^l^^iis  the      .  {^  ]tf^^  v-  Robinson,  4  £sp.  Sl^ .  ' 

,H  'k  JMiU^  ^*  Opeaa  Jrs.  C(V<S0  Pick.  "98^  etted  aft6,vl2^,  in  ndle,  aiiittd, . 

:*\    im,jic^0f;^'"^    ^-     •     .   .  a^- -/"         Vf*^       •  •   * 

/       *  S^  Blancbai^ «.  Dyer,  21  MjEtuie,  lllj Vited  aaue,  I^,:fei1fbffr?iir-^inere  a  My, 
7*     ' '  i^-ftbcted  by  {I.  'for  whom  it  may  tio.(ice«S,  being  intended  to  cover  Us  (jfiln  ivJflS 
nifd  that JDf  two  otben,  and,  aiier  a  to$8,*the  others  assigm  tb  hifiltheir  iaiered,  ii^te 
1  ^btioo  43iMfie  policy,  he  should,  in  slatvig^'the  interest,  set  foith  Ihese  foctSi  9p^  tM 
.^'   .'  tife  ablion  is  broug^ht  for  his  own  benefit.    Kider  9.  Ocean  Ins.  O^  Sd  Pn:le;'fl9L    '' . 
«  i1»«e,  169,  in  note.  '.".•*• 


♦• » 
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goods,  which  were  the  subject  of  the  insurance;   it  being  Averment  of 
objected  that  plaintiff  could  only  recover  to  the  extent  of     — '■ 


the  interest  of  Dowick  and  Way^  the  court  overruled  the 
objection,  and  told  the  jury  to  consider  whether,  under  the 
term  ^^  Dowick  and  Co.^^^  the  policy  had  been  intended  to 
comprehend  all  the  parties  interested  in  the  goods,  or  only 
Dowick  and  Way :  the  jury  being  of  opinion  that  the  former 
was  the  true  construction,  the  plaintiff  had  a  verdict  for  the 
full  amount,  which  the  court,  on  a  motion  for  a  new  trial, 
refused  to  disturb,  holding  that  the  interest  of  the  different 
parties  need  not  appear  on  the  policy^  and  observing  also, 
that,  at  all  events,  Dowick  and  Wayy  as  consignees  of  the 
whole  cargo,  had  an  insurable  interest  thereon  to  the  full 
amount,  (i) 

On  the  same  principle,  where  two  valued  policies  had  been  r]^^^;^^ 
effected  with  different  sets  of  underwriters  by  the  mortg|gee  2  b^&  Ad.  193. 
of  a  ship.  Lord  Tenterden  told  the  jury  to  take  into  their 
consideration,  whether,  at  the  time  of*  effecting  such  policy, 
the  assured  had  intended  thereby  to  protect  only  bis  own  in- 
terest in  the  ship,  or  that  of  the  mortgagor  also :  the  jury, 
upon  the  evidence,  being  of  opinion  that  the  former  was  the 
*case,  the  court  would  not  allow  him  to  retain  the  amount      *  1270 
which  he  had  received  on  both  policies,  such  amount  exceed- 
ing the  sum  at  which  the  ship  was  valued  on  each,  and  also 
his  interest  as  naortgagee.  Q) 

The  same  doctrine  prevails  in  the  United  St^es,  and  has 
been  illustrated  there  by  various  cases  collected  by  Mr.  Phil- 
Ups.  (Jc)  In  all  cases  of  this  kind  the  safe  practical  rule  for 
the  pleader  will  be  to  adopt  the  alternative  mode  of  allegation 
permitted  by  the  New  Rules. 

It  should  be  observed,  that  though  the  names  of  the  parties  The  namn  of 
interested  (except  where  stated  in  the  alternative)  must  be  ofc^ingiiee,*' 
correctly  set  forth,  yet  it  never  was  held  necessary  to  state  ^^^^!2ed 
the  nature  of  the  interest  on  the  face  of  the  declaration,  by  ^J^®'  ^  ^^ 
showing  specially  either  the  title  in  respect  of  which  the  action 
is  brought  (as  that  of  mortgagor,  vendee,  consignee,  &c.)  or 
the  mode  in  which  the  interest  w^  acquired.     Thus,  in  the 

(»)  Camithen  «r.  ghedden,  1  Marsh.        (k)  1  PhiUipt  on  Iw.  102-166.  ^  Amm^ 
Rep.  416.    •ToiiQt.  14.  169,  in  note.  > 

if)  Irving  0.  Bicbardaon,  2  B.  4i  Ad« 
1S3. 
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case  of  Carruthers  t;.  Shedden,  as  it  appeared  that  Dowick 
and  Way  had  a  dear  insurable  interest  as  owners  in  seyen 
sixteenths  of  the  goods,  and  also  an  insurable  interest  in  He 
residue^  as  consignees,  having  a  lien  for  advances :  the  caurt, 
on  this  ground,  held  that  the  averment  of  interest  in  them,  to 
the  whole  amount  insured,  was  sufficiently  proved,  and  that 
their  separate  kinds  of  interests  as  owners  of  part,  and  con- 
signees of  the  residue,  need  not  be  set  forth.  (/) 

§  440.  With  respect  to  the  mode  of  averring  interest  in  dif* 
ferent  subjects  of  insurance,  it  may  be  observed,  that  in  pcdicies 
on  freight^  the  declaration,  after  alleging  the  commencement 
of  the  risk  by  the  loading  of  the  goods  on  board  the  ship,  "  to 
be  carried  and  conveyed  on  freight  in  and  on  board  the  said 
ship  or  vessel  in  the  said  voyage,"  avers  the  interest  thus, 
tha||the  plaintiff,  ^^then  and  from  thence  conUnuaUy  €f/ier' 
wardsy  until  and  at  the  time  of  the  loss  hereinafler  meniionedy 
was  interested  in  the  said  freight  to  be  earned  by  the  carriage 
*and  conveyance  of  the  said  goods  in  and  an  board  the  said 
skip  on  the  said  voyage  to  a  large  amount^  to  wit^  ifc^  (as  in 
case  o|.gpods)  ;  or  if  no  goods  were  really  shipped  on  board, 
then  state  the  commencement  of  the  risk,  as  in  the  form 
already  given  from  Devaux  t;.  J'Ansen,  and  aver  interest  in 
the  freight  during  the  risk  and  at  the  time  of  loss. 

With  regard  to  policies  on  profit^  the  averment,  may  be 
either,  that  ^\  during  the  risk  and  at  the  time  of  loss,"  the 
assured  "  was  interested  in  the  profits  expected  to  arise  from 
the  said  goods,  &^c.  to  a  large  amount,  to  wit,  &c.  (m) ;  or 
*^  that  whilst  the  said  ship  was  prosecuting  her  said  voyage^ 
divers  large  quantities^  to  wit^  Sec.  of  goods^  were  loaded  and 
shipped  on  board  the  said  vessel  j  and  continued  so  loaded  on 
board  thereof  from  thence  uniU  the  loss  herehiafier  mentioned; 
and  that  the  plaintiffs  were  interested  in  the  profits  to  arise  and 
be  made  from  the  sale  and  disposed  of  the  said  goods?^  (n) 

As  to  bottomry^  the  averment  simply  is,  that  the  assured 
^was  interested  in  the  said  bottomry  to  the  full  amount 
insured."  (o)  • 

(0  Garrathera  V.  Shedden,  6Tliuflt.  14.  (it)  4See  form  of  declaration  on  policy 

See  alao  Icnog  v.  Richardson,  2  B.  &  Ad.  on  pipfi^i  in  Stockdale  v.^oniop,  6  Meen 

193.                                                      >  frWela.224. 

(m).  Mb  in  Gaoat  v.  Faridnaon,  cited  3  (o)  Simonds  v.  Hodgaon,  3  B.  dc  Ad. 

Boa.  ^  PdL  85.                                "  90. 
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The  reader  who  wishes  to  see  more  at  large  the  technical  Avenneiitof 

modes  of  stating  various  kinds  of  interest  in  different  subjects  ^ 

of  insurance,  will  find  them  in  Chitty  on  Pleading,  (p) 

Art.  5*  Allegation  of  Lou. 

§  441.  This  allegation  is  important,  and  care  must  be  taken  Mode  of  ^e^- 
that  it  is  correct,  both  as  to  the  ime  and  as  to  the  catise  of 
loss. 

As  to  the  time  of  loss :  in  voyage  policies,  where  the  loss  in  voyage  poll- 
b»  taken  place  after  thp  .hip's  sailing,  the  poUcy,  after  alle-  ^ 
ging  the  ship's  departure  from  the  terminus  a  quOy  and  her 
^telling  on  her  voyage,  proceeds  thus :  —  "  and  that  afler'^      *1272 
UHxrds  and  whilst  the  said  ship  or  vessel  was  proceeding  on  her 
said  voyage^  and  before  her  arrival  at  [the  terminus  ad  quem^] 
to  wilf  on  [stating  about  the  day  on  which  the  loss  took  place,] 
the  said  ship  with  the  said  goodsj  &c."  was  lost. 

In  time  policies  the  loss  is  generally  averred  to  have  taken  ^  time  policies. 
place,  "  during  the  said  time  [or  during  the  said  twelve  ca- 
lendar months,"  or  as  may  be,]  and  whilst  the  said  ship  was 
aUempting  to  prosecute  a  voyage  which  was  protected  by  the 
said  policy  J  ice"  to  wit  on,  &c.  {q) 

The  material  point  is,  that  the  declaration  should  show  The  material 
that  the  loss  took  place  during  the  risk,  (r)  ^tbe  lois 

The  time  at  which  the  loss  took  place  should  not  be  falsely  ^mtiglhe  lidc. 
stated,  so  as  to  mislead  the  defendant  in  the  conduct  of  his 
defence. 

Hence,  where  the  declaration  averred  that  the  loss  took  Time  or  lots 
place  after  thevessd  was  loaded  and  had  sailed  onher voyage;  faiMiystate^ao 
whereas  it  appeared  that  it  had  really  taken  place  in  port  defradutinthe 
before  the  ship  had  sailed,  and  when  she  was  only  partly  defwS^*^ 
loaded :  this  was  held  to  be  a  fatal  variance,  although  the  AbUbd  v. 
policy  was  ^'  at  and  from,"  and  so  the  loss  was  within  the  6  Tauntl  464. 
pendency  of  the  risk. 

Gibbs  C.  J.  said,  *<  this  policy  (which  was  on  goods  '  at 
and  from  M ogadore  to  London ')  embraces,  as  well  losses 
happening  at  Mogadore,  as  losses  occurring  while  the  ship 
might  be  on  her  voyage  home :  but  the  two  cases  demand 

{p)  Vol.  if.  pp.  109-110, 0th  ed.  (r)  8atheriaDd  9.  Pratt,   11  Blees.  4t 

{q)  See  Holiiiigawortb  v.  Brodrick,  7    Wels.  296.    Hughea  oa  loa.  460.    See 

Ad.  4t  £11. 40.  alao  Peppin  e.  Sdomow,  5  T.  Rep.  496- 
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As  totheeoMif 
ofk 


It  must  be  care- 
fully alleged 
accorUuig  to  the 
fact. 


Whenever  the 
loss  has  been 
proximately 
caused  by  the 
violent  actioa 
of  the  winds 
and  waves,  it 
may  be  alleged 
as  a  loss  by 
perils  of  the 
seas,  though 
remotely  occa- 
sioned by  the 
acts  or  negli- 
gence of  the 
assured. 


very  different  considerations.  While  the  ship  is  on  her  voy- 
age borne  she  must  be  fully  rigged,  victualled,  manned,  and 
equipped  ;  while  at  M ogadore  she  need  have  no  other  men 
on  board  than  such  as  are  necessary  to  prevent  fire  or  the  like 
accidents.  The  averment,  therefore,  of  a  loss  on  the  voyage^ 
would  lead  the  underwriter  to  inquire  whether  her  state  at  the 
time  of  loss  was  adapted  to  such  voyage.  Therefore,  though 
both  losses  are  within  the  policy,  each  requires  a  very  different 
state  of  facts,  and  a  different  declaration."  (5). 

*§  442.  With  regard  to  the  cause  of  loss :  great  care  must 
be  taken  in  stating  the  cause  of  loss,  to  show  that  it  arose 
either  from  some  of  the  perils  enumerated  in  the  policy,  or 
to  state  the  circumstances  of  the  loss  specially,  so  that  the 
court  may  be  able  to  judge  from  the  record,  whether  the  loss, 
as  alleged  in  the  declaration,  comes  within  the  general  or 
sweeping  clause,  at  the  end  of  the  special  enumeration  in  the 
policy  of  the  disasters  for  which  the  underwriter  agrees  to  be 
liable,  —  viz.  "  aU  other  perils^  losses^  and  misfortunes^  tfcy  * 

It  must  also  be  carefully  borne  in  mind,  as  the  leading  rule 
on  this  subject,  that  when  the  loss  is  by  the  declaration 
alleged  to  have  been  caused  by  some  otie  of  the  enumerated 
perils,  such  peril  must  appear  on  proof  to  have  been  the 
proximate  cause  of  the  loss,  otherwise  the  allegation  will  not 
be  supported.  ^ 

Whenever  the  loss,  though  remotely  occasioned  by  some 
other  cause,  has  been  imtnediaieip  and  proximately  caused  by 
the  violent  action  of  the  winds  and  waves,  this  will  support 
the  allegation  of  a  loss  by  ihe  perils  of  the  seas. 

Thus,  where  sugars  were  lost  by  the  launch,  in  which  they 
were  being  carried  from  the  shore  to  the  ship,  being  drifted 
ashore,  and  broken  to  pieces  in  the  surf,  owing  to  the  crew, 
who  had  the  care  of  her,  all  going  to  sleep  (u) :  where  a  ship, 

(«)  Abltbol  V.  Bristow,  6  Taunt  464.        («)  Walker  v.  Maitland,  5  B.  &  Aid. 
S.  C.  2  Marshall's  Rep.  157.  ^      171. 


1  See  Ins.  Co.  v.  Bland,  9  Dana,  143.  If  a  ship  is  not  heard  from  for  the  time  fixed 
by  the  policy,  or  for  a  reasonable  period,  she  is  presumed  to  be  lost ;  and  where  the 
policy  is  against  the  usaal  risks,  the  presumption  in  such  case  is,  that  the  ship  was 
lost  by  the  perils  insured  against ;  and  the  loss  may  be  recovered  under  an  averment 
of  a  loss  by  the  perils  of  the  seas.    Gordon  v.  Bowne,  2  John.  ISO, 

*  See  ante,  764  to  767,  and  in  notes. 
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lashed  to  a  quay  by  a  rope,  with  which  the  mate  had  fastened  AiiegBtkn  or 

her,  fell  over  on  her  side  when  the  tide  left  her,  and  was  — '■ 

stove  in,  owing  to  the  insufficiency  of  the  rope  (v) :  where  a 

ship  was  driven  on  her  beam  ends  by  a  squall  of  wind,  and 

sunk,  owing  to  the  wilful  (but  not  barratrous)  tnisconduct  of 

the  master  in  heaving  overboard  too  much  ballast  (tv) :  where 

a  timber-laden  ship  became  leaky,  and  was  obliged  to  be  run 

on  shore  to  prevent  her  from  sinking,  and  was  so  much 

damaged,  as  to  be  obliged  to  be  sold,  owing  to  the  unskilful- 

oess  of  native  Africans  in  loading  her'  (x)  : — in  all  these  cases, 

Hb  the  loss,  though  remotely  occasioned  by  the  unskilfulness      *1274 

or  negligence  of  the  agents  of  the  assured,  waa  proximately 

caused  by  the  action  of  the  winds  and  waves j  it  was  held  to  be 

rightly  alleged  in  the  declaration  as  a  loss  by  the  perils  of  the 

seas. 

Even  though  the  remote  occasion  of  the  loss  has  been  the  This  is »  even 
barratry  of  the  master  and  mariners,  yet,  if  the  immediately  beeo'remotdy 
producing  cause  of  the  loss  has  been  the  agency  of  the  winds  bm^^^ 
and  waves,  (as,  e.  g.  if  the  captain  were  barratrously  to  cut  JJJJ*'  •^ 
the  ship's  cables,  and  thereby  let  her  drift  on  a  lee  shore,  and 
become  wrecked,)  this  loss,  though  it  might  never  have  hap- 
pened but  for  the  barratry  of  the  captain,  yet,  having  been 
the  immediate  result  of  the  action  of  the  sea,  may  be  alleged 
as  caused  by  the  perils  of  the  seas,  (y) 

Since  the  New  Rules,  which  strictly  prohibit  more  than  |*^^  ^•^ 
one  count  on  policies  of  insurance,  and  therefore  preclude  the  ooanta  cannot 
possibility  of  varying  the  statement  of  the  cause  of  loss,  the  ^aU^flSi& 
coorts  would,  no  doubt,  be  far  more  disposed  to  extend  than  ^!S^%^^[^. 
to  narrow  the  principle  established  by  the  cases  just  referred  ^*^^^ 
to.     In  one  case,  since  the  New  Rules,  the  Court  of  Ex-  ofthe 
chequer  refused  to  allow  two  counts,  one  alleging  the  loss  by 
barratry,  and  another  by  perils  of  the  seas:  ahhough  the 
affidavit  stated,  that  the  alleged  ground  for  resisting  the  pay- 
ment of  the  loss  was,  that  the  ship  had  been  wilfully  lost 
abroad  (o£f  Borneo)  by  arrangement  and  conspiracy  between 
the  master  and  super-cargo,  and  that,  owing  to  the  absence 
of  witnesses  abroad,  plaintifis  were  unable  to  ascertain  whether 

(v)  BUiop«.PentIand,7  B.  dc  Cr.  219.        (x)  Redman  9.  Wjlaon,  14  Hew.  dc 
{w)  Dixon  «.Sadl0r,5  Meea-deWeli.    Wel8.470. 
40ft.    8.  C.  in  erfor,  8  Maes,  ft  Welt.       (y)  Heyman  v.  Parab,  2  Camp.  140. 

46* 
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Allegation  of     such  was  the  case,  or  not     The  court  directed,  that  one  of 

^^ the  counts  should  be  struck  out,  observing,  at  the  same  time, 

thai  this  was  no  hardship  on  the  plaintiff,  as  he  might  recover 
on  the  count,  alleging  loss  ^  the  perils  of  the  seas^  notwith- 
standing the  previous  barratry.  (2:) 
Where  Um  Of  course,  this  rule  only  applies  to  cases  in  which  the  loss 

^^jby  Sir-    was  the  direct  effect  of  the  action  of  sea  perils  ;  e.  g.  to  cases  of 
£2l4S*S  a  barratrous  running  ashore^  or  sinking  by  boring  holes  in  the 
!2£^wKep7'  ***^P'*  bottoMy  &c. :  it  would  not  apply  to  cases  of  fraudulent 
oDiy  oecoMionsd  sale,  or  barratrously  contrived  capture.    In  this  latter  case, 
1275  *      capture  being  one  of  the  enumerated  perils,  an  allegation  of 
a  loss  by  capture  is  sustained  by  proof  of  the  ship's  being 
taken  by  the  enemy,  in  consequence  of  a  plan  preconcerted 
with  the  master,  (a) 

Instead  of  repeating  here  the  cases  which  we  have  already 
referred  to  at  some  length  elsewhere  (6),  it  will  be  better  to 
direct  the  reader's  attention  to  that  portion  of  the  work  for  a 
more  extended  illustration  of  the  principles  which  regulate 
the  mode  in  which  the  cause  of  loss  ought  to  be  alleged  in 
the  declaration. 
Prtcticaiiv,  Practically,  it  will  be  found,  especially  since  the  operation 

dearisr  a  loea      of  the  Ncw  Rules  of  Pleading,  that  the  most  advisable  mode 
MolhiLihoaid     of  alleging  the  cause  of  loss  (except  in  cases  where  it  has 
^ading?^  "*  manifestly  beep  the  immediate  result  of  other  perils,  such  as 
capture,  embargo,  fire,  barratrous  sale,  general  average  con- 
tribution, &c.)  is  to  state  it  to  have  been  by  perils  of  the  sea. 
Thus,  where  a  total  loss  took  place,  owing  to  the  ship's 
having  been  driven  by  storms  and  sea-damage,  into  a  port 
of  distress  for  repairs,  and  sold  there,  from  the  impossibility 
of  repairing  her,  except  for  more  than  her  worth  when  re- 
paired:—  Chief  Baron  Pollock  said,  ^'it  was  to  be  regretted 
that  the  declaration  (which  set  out  the  whole  circumstances 
of  the  loss  according  to  the  facts)  had  departed  from  the 
simplicity  of  the  old  form  of  pleading,  and  that  it  would  have 
been  quite  enough,  in  such  case,  to  have  alleged  a  total  loss 
by  perils  of  the  seas."(c) 

In  order  to  meet  the  case,  in  which  it  may  be  held  that 

(»)  Blytli9.ShaplMrd,9Hees.&Wel8.  (5)    See  ante^  Part   IIL  Chap.  II. 

763.  Loflses  by  the  Perils  insured  against 

(a)  Afcangelo  «.  Thompson,  2  Camp.  (c)  Parfitt  o.  Thompson,  13  Mees.  ds 

620.  Wels.  302. 
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the  loss,  as  it  appears  in  proof,  is  not  a  loss  by  perils  of  the  Allegation  of 
seas,  but  is  included,  within  the  general  words,  at  the  end  of 


^«  ^.  i»  .1  •<•  •!      •  1  •     .    •.    •     Where  doubl- 

the   enumeration  of  the  specinc  perils  insured  against,  it  is  fui,  whether  it 
allowable  —  and  since  the  New  Rules  of  Pleading  seems  ad-  ^mpJisS^un- 
"visable,  in  cases  of  doubt  —  to  state  the  special  circumstances  ^fJJ^*  if^u*"^ 
"V^  of  the  loss,  according  to  the  fact,  and  then  add,  ''and  the  other  penis, 
said  ship  afterwards,  to  wit,  on  &c.,  was,  by  perils    and  fortunes."  the 
dangers  of  the  seas,  and  by  other  perils,  losses,  and  mis-  ^"llf/be*^ 
fortunes  insured  against  in  the  said  policy,  wholly  lost,  and  ^c^oVding*to\he 
never  did  arrive  at aforesaid.  Id)  ^  fact»- 


(d) 

id)  Redman  v.  Wilaon,  14  Heea. .  dc  5  Bingh.  N.  C.  519.  Dixon  v.  Sadler,  5 
Wels.  479.  See  also  Philljps  9.  Baiber,  liees.  &  Wels.  405.  Young  v.  Turing, 
9  B.  dc  Aid  161.    De  Vaoz  o.  J'Anaen,    2  Biann.  &  Gr.  583. 


>  See  Baraea  v.  Maryland  Ins.  Co.  5  Harr.  dc  John.  139. 
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♦CHAP.  V. 


OF  THE  CONSOLIDATION  RUUS. 


Ofthecontoli- 
datioarale. 

Reasons  of  the 
practice. 


Coosolidatioa 
mle. 


§  443.  As  the  underwriters  on  common  policies  only  bind 
themselves  severally^  u  e.  each  for  the  amount  of  his  own  sub- 
scription—  as,  in  fact,  each  subscription  makes  a  sepaiate 
contract,  —  it  is  obvious  that,  at  common  law,  and  independ- 
ently of  any  mode  of  procedure  introduced,  in  order  to  modify 
the  practice,  the  assured  would  have  the  right  to  bring  a 
separate  action  against  all  the  separate  underwriters  on  the 
same  policy,  however  numerous,  in  respect  of  the  same  loss 
and  the  same  risk. 

As  however,  in  every  policy,  regarded  as  a  contract  of 
indemnity,  there  are  substantially  but  two  parties,  namely, 
the  assured  on  one  side,  and  the  whole  body  of  underwriters 
on  the  other ;  and  as  the  claim  to  a  loss  on  such  policy  most 
generally  rest  on  the  same  grounds,  when  preferred  against 
one  of  the  underwriters,  as  when  preferred  ag^nst  another ; 
it  is  obviously  desirable,  that  in  actions  on  policies,  as  in  all 
other  cases,  a  single  trial  should  decide  what  is,  in  fact,  but  a 
single  question. 

Accordingly,  in  order  to  secure  this  result,  Lord  Mansfield 
introduced  the  practice  of  consolidating  actions  on  policies  of 
insurance. 

The,  practice  is  this :  where  a  number  of  actions  are 
brought  by  the  same  plaintiff,  upon  the  same  policy,  for  the 
same  loss,  and  on  the  same  risk,  against  different  underwriters, 
(or  upon  several  policies,  (a)  the  court,  or  a  judge,  upon 
application  of  the  defendants,  will,  wUh  consent  of  plaintiffs 
grant  a  rule  or  order  to  stay  proceedings,  in  all  the  actions 
but  one,  the  defendants  in  the  other  actions  undertaking  to 


(a)  irOregor  9.  HonfeU,  4  Mees.  de  Wels.  321.  Ohriy  9.  Dunbar,  6  Ad.  4(  ED. 
824. 
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*be  bound  by  tbe  verdict  in  such  action,  and  to  pay  the  OftheconeoU- 
amount  of  their  several  subscriptions  and  costs,  if  plaintiff   *  **^  "*  ** 


should  recover,  and  the  verdict  be  satisfactory  to  the  court  *  ^^78 
or  to  the  judge  before  whom  the  trial  took  place :  and  the 
defendant,  in  the  action  tried,  also  undertaking,  in  such  case, 
not  to  file  a  bill  in  equity,  or  bring  a  writ  of  error. 

Beside  these,  the  court,  upon  proper  ground  shown  by  Temu  upoo 
the  plaintiff,  will  impose  any  other  terms  on  the  defendants  wiidLtiotTrXis 
(to  whom  the  rule  is  considered  as  an  indulgence)  that  may  sfranted. 
be  reasonable  under  the  circumstances :  as  that  they  shall 
admit  (and  thus  save  the  plaintiff  the  expense  of  proving) 
any  fact  upon  which  the  question  to  be  tried  does  not  turn, 
or  is  not  meant  to  be  seriously  disputed :  that  they  shall  per- 
mit depositions  of  witnesses  to  be  read  as  evidence :  that  if 
money  is  paid  into  court  in  the  action  tried,  it  shall  also  be 
paid  into  court  by  the  other  defendants,  &c.  (b) :  the  court, 
however,  will  not  impose  on  the  defendant  any  terms  out  of 
the  ordinary  course  without  his  consent ;  but  mere  admissions 
of  facts,  which  are  not  intended  to  be  disputed,  he  may  in  all 
cases  fairly  be  called  on  to  make,  as  a  condition  of  obtaining 
tbe  rule. 

The  terms  on  which  the  parties  ultimately  agree  shoqld  be 
incorporated  into  the  rule  on  drawing  it  up.  (c) 

The  leading  principle  which  regulates  all  the  decisions  on  Most  be  by 
this  matter  is,  that  the  order  for  consolidation  is  a  favor  asked  piaiotid:^ 
by  the  defendants  {d)  :   the  courts,  therefore,  as  a  gene- 
ral rule,  will  not  grant  the  order,  except  by  consent  of  plain' 
Uff. 

Thus,  where  eleven  actions,  originally  brought  on  the  Ooyieo. 
same  policy,  had  been  consolidated  on  the  usual  terms,  that  f  Ad^'^'W 
the  ten  should  be  stayed  to  abide  the  result  of  the  eleventh,  ^^• 
which,  being  tried,  the  defendant  obtained  a  verdict,  and  the 
plaintiff  then  proceeded  on  the  tenth,  and  obtained  a  verdict, 
*and  was  then  proceeding  in  the  other  nine,  when  defendant      «  j279 
obtained  a  rule,  calling  on  plaintiff  to  show  cause  why  the 
proceedings  in  the  second  of  these  nine  should  not  be  stayed, 

(5)  Cohen  v.  Balkley,  5  T^unt.  164.  Ad.  &  EI.  649,  note,  and  also  in  Chitty's 

M'Gregor  v.  Honfall,  4  Meea.  &  Wela.  FVmns,  p.  d96. 
320.  {d)  Per  Parke,  B.  in  M'Gregor  v. 

(c)  See  a  form  of  rule  drawn  ap  by  Hon«lall,  4  Meea.  4t  Wela.  321. 
cduent  in  HoUingaworih  v.  Brodrick,  4 
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C0N80LIDATI0K  BULE. 


Of  the  oooioli- 
«latioonile. 


HoUingsworth 
v.Bfodrick, 
4  AfLdTfilL 
639. 


GhAjv. 
DmiMr. 
6  Ad.  &  EU. 
824. 


ATOreffor  o< 
HonfaS, 
4M.dcWels. 
320. 
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upon  the  submUshn  of  the  plaintiff  and  defendant  in  that 
action  to  be  bound  bj  the  result  of  the  first,  the  court  refused 
to  grant  the  rule  as  prayed,  on  the  ground  that  they  could  not 
compel  ike  plaintiff  to  consent  to  the  rule^  nor  grant  it  without 
his  consent  (e) 

In  a  subsequent  case,  where  forty-eight  actions  having  been 
brought  by  the  same  plaintiff  on  one  policy  against  sev^al 
defendants,  an  application  was  made  to  consolidate,  which 
the  plaintiff  resisted^  the  same  court,  after  consideration,  said 
they  thought  the  consdidation  ought  to  take  place,  and  a  rule 
was  accordingly  drawn  up  by  consent.  (/) 

In  a  later  case  in  the  same  court,  sixty-five  actions  having 
been  brought  by  the  same  plaintiff  on  six  different  policies, 
an  order  for  consolidation  was  drawn  up  "  upon  the  submiS'' 
sion  of  the  plaintiff  and  the  defendants,"  but  no  objection  was 
taken  to  the  form  of  the  order,  and  the  case  turned  on  anoth^ 
point,  (g) 

In  the  latest  case  on  the  subject  the  former  authorities  were 
reviewed,  and  the  Court  of  Exchequer  acted  on  the  principle 
of  refusing  to  consolidate,  at  the  instance  of  the  defendants, 
without  the  consent  of  the  plaintiffs. 

In  this  case  the  order  was  drawn  up,  ^'  on  submission  of  the 
plaintiff  and  defendants,  to  consolidate  two  actions  brought 
by  the  plaintiff  on  tuH>  different  policies  on  the  same  ship. 
The  plaintiff's  counsel  objected  that  such  order  could  not  be 
made  without  consent  of  the  plaintiff,  and  insisted  that  the 
case  of  HoUingsworth  v.  Brodrick,  which  had  been  relied 
upon  as  having  shaken  the  former  rule  on  the  subject,  had 
^really  no -such  effect,  the  decision  of  the  court  in  that  case 
amounting  to  no  more  than  a  recommendation  that  the  con- 
solidation should  be  made. 

Baron  Parke,  in  the  course  of  the  argument,  remarked, 
'^  The  order  for  consolidation  is  a  favor  asked  by  the  defend" 
ants.  Have  you  any  precedent  for  binding  thephdnHff  against 
his  consent  ? "  and  the  court  ultimately  made  the  rule  abso- 

(e)  Doyle  o.  Andenoo,  1  Ad.  &  ED.  question  before  the  cx>uit  was,  whether 

035.  such  rule  could  be  granted  before  issue 

(/)  HoUingsworth  o.  Brodrick,  4  Ad.  joined ;  3d,  it  was  finally  drawn  up  by 

6d  EU.  646.     Three  remarks  are  to  be  consent. 

made  on  this  case :  Ist,  it  does  not  appear  (g)  Ohriy  o.  Dunbar,  6  Ad.  &  ED.  824. 

that  this  rale  was  moved  for  "  o»  tAs  svb  See  pott, 
mimonof  theplaintiff\^  2d,  the  principal 
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lute  for  rescinding  the  order  as  made,  unless  the  defendants,  Of  theoonsoH- 
in  a  week,  agreed  to  the  terms  offered  by  the  plaintiff,  (h)        ^ — 

If  the  order  be  drawn  up  ^^an  the  mbmisdon  of  the  plairUif 
and  defendants,"  the  courts,  on  application,  will  rescind  it, 
unless  defendants  consent  to  reasonable  terms,  (i) 

The  effect  of  the  rule,  as  far  as  concerns  the  defendants  in  Effect  of  the 
the  other  actions,  is,  that  they  are  bound  by  the  verdict  in  the  ^j^^  d^und- 
action  tried  ;   that  is,  supposing  the  verdict  to  be  such  a  one  anu^ifverdkn 
as,  in  the  opinion  of  the  judge,  before  whom  the  action  was 
tried,  or  of  the  Court  in  Banc,  ought  to  stand  as  a  final  deter' 
minalion  of  the  cause. 

If  the  verdict  be  not  a  satisfactory  one,  the  courts  will  grant  JiUer.iCyetdkt 
a  new  trial,  and,  in  order  not  to  conclude  the  other  defend-  tory. 
ants  unfairly,  they  will  be  disposed  to  grant  new  trials  in  ac- 
tions on  policies,  when  thus  consolidated,  upon  less  decisive 
grounds  than  in  other  cases.  (/) 

Where,  however,  a  special  jury  had  twice  found  a  verdict  s^«wrtwffl 
for  the  plaintiff  on  a  question  of  unseaworthiness,  on  the  Mcood  new 
same  evidence,  the  court  refused  to  grant  a  second  new  theooDMUdST^ 
trial  (A)  :  nor  would  they  open  the  consolidation  rule,  and  ^tte  ttSiT^ 
permit  the  same  question  to  be  retried,  in  another  action,  ^^J^^^^j^ 
^^against  another  underwriter  on  the  same  policy  (/),  Mr.  J.  another  uodei^ 
Park  declaring  that,  in  all  his  experience,  he  never  knew  a      *'i281 
consolidation  rule  opened  after  a  second  verdict,  (m) 

The  meaning  of  the  usual  condition,  not  to  bring  a  writ  of  Meaning  of  the 
error^  is  that,  after  a  fair  trial,  and  substantial  justice  has  m^w^oT^ 
been  done,  no  writ  of  error  shall  be  brought,  though  manifest  gy^^y^^P^y 
error  appear  on  the  record :  if,  in  such  case,  the  defendant's  objections. 
attorney  bring  a  writ  of  error,  the  court  will  grant  an  attach- 
ment  against  him  for  contempt,  (n) 

But  where  a  case  has  been  turned  into  a  special  verdict, 

(A)  ITQragor  v.  HoiafaO,  4  Meee.  4t  refiised,  without  the  oontent  of  pUuntiff, 

Wels.  3S0.    The  tenns  offered  were  aa  to  oonaolidate  ten  actioiia  brought  against 

loDows :   the  plaintiffs  to  select  which  ten  d^trent  shq»-ownen,  to  try  the  same 

Mdoa  they  will  try,  the  defendants  in  the  right,  on  ten  jsMroI  eauses  of  action.    8. 

action  not  tried  agreeing  to  be  bound  by  G«  1  Dowl.  &  Lowndes,  861. 

the  verdict  in  the  other,  the  plaintiii*s  {j)  Hodgson  v.  Richardson,  3  Buir. 

interest  to  be  admitted ;  if  money  paid  1477.    &  C.  1  W.  Bl.  463. 

into  court  in  action  tried,  the  same  to  be  {k)  Foster  v.  Sleelei  3  Bingh.  N.  C. 


done  in  the  other. 

(«)  See  the  case  of  The  Corporatioa  of  (Q  Foster  v.  Alvei.  ibid.  886. 

Sahaah  o.  Jackman,  13  L.  J.  N.  S.  Qu.  (e»)  Ibid.  807. 

B.  105,  where  the  Court  of  Queen's  Bench  (»)  Camden  v.  Edae,  1  H.  Bl.  21. 
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Of  theconaoU- 
dationrule. 

Not  to  material 
poiata  of  law 
going  to  the 
mehtaof  the 
caae. 


Rale  for  a  new 
trial  ia  a  stay  of 
proceedings. 


Coiiaolidation 
ruledoea  not 
bind  the  plain- 
tJlL 


1282  ♦ 


Oftheconaoli- 
datioa  rule. 
When  rule  ia 
opened  on 
plaintifl^a  appU- 
eaiionj  the 
oouit  will  ex- 
tend the  terms 
on  which  the 
first  trial  took 
place,  to  the 
auhs^uent  ac- 
tioos. 


in  order  that  defendant  may  remove  it  into  the  Exchequer 
Chamber,  with  a  view  of  obtaining  the  decision  of  the  Coort 
of  Error  upon  some  material  point  of  law  going  to  the  merits 
of  the  case,  this  is  not  against  the  terms  of  the  rule  ;  and  the 
court,  in  such  case,  will  stay  execution  in  any  other  action 
commenced  against  another  defendant  on  the  same  policy, 
he  giving  security  to  be  bound  by  the  determination  of  the 
Court  of  Error  (o) :  and  if  the  defendant  in  the  first  action 
have  brought  a  writ  of  error,  but  having  omitted  to  put  in 
bail  in  error,  plaintiff  takes  out  execution  as  to  him,  yet  be 
shall  not  be  entitled  to  do  so  as  to  the  other  defendants,  who 
may  each  bring  their  writ  of  error,  (p) 

And  in  all  cases  alike,  if  plaintiff  obtain  a  verdict,  and  the 
defendant  apply  for  and  obtain  a  new  trial,  proceedings  will 
be  stayed  against  the  other  defendants  till  the  ultimate  decision 
of  the  cause,  (q) 

The  rule  being  granted  as  a  favor  to  the  defendant,  does 
not  bind  the  plaintiff:  accordingly,  if  a  verdict  passes  in 
favor  of  the  defendant  at  the  first  trial,  on  the  ground  of 
any  variance  between  the  declaration  and  the  proof,  or  if 
fresh  evidence  have  been  subsequently  discovered,  the  court 
will  allow  the  plaintiff  to  open  the  consolidation  rule  and  try 
one  of  the  other  caus^  included  in  the  rule  on  an  amended 
^declaration,  and  with  the  additional  evidence  (r) :  nor  will 
they  restrain  him  from  bringing  such  second  action  till  the 
costs  of  the  first  are  paid,  {s) 

If  the  plaintiff  applies  to  the  court  for  leave  thus  to  open 
the  rule,  and  proceed  to  trial  with  one  or  the  other  causes, 
the  court,  in  granting  bis  application,  will  generally  extend 
to  the  second  trial  all  such  terms  made  compulsory  on  the 
defendant  in  the  first,  as  may  be  required  for  ''  achieving  the 
justice  of  the  case." 

Thus,  where  plaintiff  having  been  defeated  in  his  first 
action  (the  defendant  in  which  had  agreed  to  permit  the  cap- 
taints  deposition  to  be  read  in  evidence  upon  the  trial)  by  a 
variance  between  the  declaration  and  the  proof,  the  court,  on 


(o)  Gill  V.  Hinckley,  1  Moore,  79.  (r)  Cohen  v.  Bulkley,  5  Taoat.  165. 

(p)  Aylwin  v.  Favine,  2  Bos.  dc  PulL    Doyle  v.  Doiiglaa,  4  B.  &  Ad.  544. 
N.  R.  430.  («)  Ctoyle  o.  Douglaa,  4  B.  &  Ad.  544. 

{q)  Hodgson  o.  Richardson,  3  Boir. 
1477. 
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is  application  to  open  the  rule,  imposed  it  as  a  term  on  the  Oftheconaoii- 

defendant  in  the  second  trial,  that  it  should  be  tried  in  like — 

manner  and  with  the  like  evidence,  (t) 

Where,  however,  the  plaintiff  proceeds  to  trial  of  the  4^1^!^ 
second  cause  without  having  applied  to  the  court,  he  cannot  oeeds  to  t^ 
liave  the  benefit  of  any  terms  which  were  imposed  on  defend-  cauw  without 
ants  by  the  consolidation  rule,  (u)  Uon.  ^^^^^ 

Where  several  underwriters  entered  into  a  consolidation  After  entering 
rule  to  abide  by  the  determination  of  the  Court  in  Banc,  abide  by  the 
upon  a  point  reserved  for  their  consideration  at  the  trial  of  oTwSnon^ 
a  cause,  —  viz.  as  to  whether  a  notice  of  abandonment  had  J|Jch^^e*aiii- 
been  given  in  due  time,  the  court  would  not  allow  such  rule  not  ^  <>p«»^ 
to  be  opened  on  an  affidavit  stating  that  the  owner  had  matters  of  fact, 
received  letters  from  the  captain  abroad,  informing  him  of  have  been  gone 
the  loss  and  sale  of  the  ship  before  the  arrival  of  the  captain  r^j  l,.^^e!l^ 
in  London :  the  court  said  that  notice  should  have  been  given  ^  Moore,  437. 
to  produce  those  letters  at  the  trial,  or  they  should,  at  all 
events  have  been  adverted  to  by  affidavit,  when  the  court  was 
moved  on  the  point  reserved,  (i;)  •  1283 

Where  several  underwriters  to  a  policy  had  entered  into  Cause  ^'jjj^^^ 
a  consolidation  rule  to  abide  the  event  of  the  verdict,  and  the  daUon  rule,  and 
*cause  at  Nisi  Prius  was  referred  to  an  arbitrator  to  assess  tration,  cannot 
the  damages,  who  awarded  the  aggregate  sum  due  to  the  bLk  twcauae 
assured  from  the  whole  body  of  underwriters,  the  court  ^"J^'^^jJ^JJ 
would  not,  without  consent  of  the  underwriters,  order  it  to  an  aggwate 

«         •  .  1  .  ■  •  1        sum  as  dama- 

be  referred  back  to  the  arbitrator  to  msert  the  amount  due  m. 
from  each  underwriter  individually,  (w)  iJSdS^*  *' 

Formerly,  before  the  New  Rules  of  Pleading  came  into  ®  ^~'*»  ^ 
operation,  consolidation  was  not  granted  until  after  plea  applied  for. 
pleaded :  now,  however,  the  practice  is  understood  to  be  to 
consolidate  at  an  earlier  stage  :  thus,  in  one  case,  the  court 
granted  the  rule  to  consolidate  two  actions  on  the  same 
policy,  where  the  application  was  made  after  a  declaraiion 
had  been  delivered  in  the  one,  and  an  appearance  entered  in 
the  other,  (x) 

Practical  directions  as  to  the  mode  of  making  the  application 
will  be  found  in  the  last  edition  of  Archbold's  Practice,  (y) 

(()  Cohen  «r.  Bulkley,  9  Taunt.  164.  (w)  Kynaston  v.  Lidddl,  8  Moore,  223. 

(w)  Long  V.  Douglas,  4  R  de  Ad.  545,  M  HoUingaworth  v.  Brodrick,  4  Ad. 

note.  &,  £U.  646. 

(9)  Bead  o.  Isaacs,  6  Ifooie.  477.  (y)  Vol  H  p.  1176, 8th  ed. 

VOL.  n.  47 
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ortbeooosoii-       The  rule  of  Hilary  Term,  2  W.4.  c.  104.  directs  that 

^ —  ^^  where  money  is  paid  into  eourt  in  several  actions  which 

meat  of  money  are  consolidated,  and  the  plaintiff,  without  taxing  costs,  pro- 
"^  ^'^""^        ceeds  to  trial  on  one  and  fails,  he  shall  be  entitled  to  costs  on 
the  others  up  to  the  time  of  paying  money  into  court,  (z) 

(s)  For  Um  foimer  practice,  aee  Chitty's  Archbold,  vol.  ii  p.  1188|  ed.  1847. 


(1299) 


*CHAP.  VI.  ♦1284 


CHANGS  OF  VSNTJE. 


h  444.  The  rule  as  to  chance  of  venue  laid  down  by  the  Change  of 

^  -  Ti  venue. 

Court  of  Exchequer,  in  the  case  of  Mondelv.  Steele,  is,  "  that  RuieofMondd 
in  all  actions  on  contracts,  though  in  writing,  except  on  9.  Steele,  w  to 
specialties,  bills,  and  notes,  the  venue  may  be  changed  on  the  venue. 
usual  affidavit."  (a) 

Mr.  Marshall,  therefore,  appears  to  lay  down  the  law,  as  S^sonMuS^' 
to  this  point,  with  perfect  accuracy,  when  he  says,  "  If  the  ««»<»  m  iwj 
venue  in  the  declaration  on  a  policy  be  laid  in  a  wrong  Bianhali. 
county,  the  court,  upon  motion,  will  change  it  to  the  county 
where  the  policy  was  made,  unless  it  be  by  deedy  in  which 
case  the  court  will  not  change  the  venue  without  some  special 
ground  being  laid,  to  induce  them  to  depart  from  the  general 
rule."  (b) 

Of  the  authorities  he  cites  for  this  position,  that  most  to  SjiSaMSS^ 
the  purpose  is  the  case  of  Howarth  v.  Willett,  reported  in 
Strange,  where  the  venue  of  a  declaration  on  a  policy  having 
been  laid  in  Lancashire,  Strange  moved,  on  an  affidavit,  thai 
it  was  signed  ai  Bristol^  to  change  the  venue  to  Somerset- 
shire: and  the  court  only  refused  the  application  on  the 
ground  of  the  delay  which  would  be  caused  by  the  change 
as  proposed,  the  Spring  assizes  not  being  held  at  Bristol,  {c) 

In  a  case  decided  since  the  publication  of  the  last  edition  ^^'^'''s^^P^ 
of  Mr.  Marshall's  work,  the  Court  of  Exchequer  refused  to  where  action 
change  the  venue  in  an  action  of  covenant  on  impolicy  of  eiwitt/*'* 
insurance,  the  instrument  being  under  seal  {d) ;  so  that  this 
case  is  no  authority  against  the  position  laid  down  by  Mr. 
Marshall.     The  real  question  appears  to  be,  what  is  the  cause 

{a)  Per  Parke,  B.  in  Model  v.  Steele,       (c)  Howarth  9.  Wniett,  2  Str.  1180. 
8  Meet.  &  Wela.  641.  {d)  Smith  9.  Stanfidd,  1  M*CleIand  «i 

(6)  MaiahaU  on  Int.  701.  Toun;,  212. 
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Change  of        ^of  adion  in  an  action  on  a  policy  of  insurance  ?  it  is  sub- 

^^^!^ mitted  that,  as  against  the  particular  underwriter,  who  is  the 

^^^  defendant  in  the  action,  the  cause  of  action  on  the  policy  is 
his  subscription^  and  consequently  that  the  venue  may  be 
changed,  where  the  policy  is  not  under  seal,  to  any  county 
where  such  subscription  was  written,  (e) 

(«)  In  the  case  of  Howaith  v.  Willett,    to  the  policy  aeenu  aaBumed  as  the  cante 
2  Str.  1180,  the  aynatiiie  or  subsoriptioQ    of  actini. 


(1301) 


♦CHAP.  Vn.  ♦1286 


OF  THB  PLBAS. 


Formerly  the  only  plea  of  frequent  occurrence  in  actions  oftbepicM* 
on  policies  of  insurance  was  the  general  issue,  under  which 
the  defendant  was  enabled  not  only  to  dispute  every  fact 
alleged  in  the  declaration,  but  also  to  give  in  evidence  almost 
every  matter  —  such  as  illegality,  misrepresentation,  change 
of  voyage,  deviation,  breach  of  warranties,  unseaworthiness, 
&;c.  —  which  went  to  disaffirm  the  contract,  or  to  discharge 
the  plaintiff's  demand  under  it.  (a) 

Now,  however,  the  New  Rules  of  Pleading  relating  to  this  New  Rules  of 
matter  declare,  1.  '^  That  the  plea  otnon  assumpsit  sholl  ope-  pleas  on  policies 
rate  only  as  a  denial  in  fad  of  the  express  contract  or  promise  ^  """^^*^ 
allegedy  or  of  the  matters  of  fact  from  which  the  contract  or 
promise  alleged  may  be  implied  by  law.^^  (b)  And,  by  way  of 
example,  they  state,  that  in  an  action  on  a  policy  of  in- 
surance the  plea  will  operate  as  a  denial  of  the  fact  ofthesulh 
seription  to  the  alleged  policy  by  the  defendant ;  but  not  of 
the  interest  of  the  commencement  of  the  risk,  of  the  loss, 
or  of  the  alleged  compliance  with  warranties.  The  rule 
further  provides,  "  That  in  every  species  of  assumpsit  cUl 
matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  also  which  show  the 
transaction  to  be  void,  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded." 
♦And  by  way  of  instance,  again,  as  far  as  relates  to  policies      ♦12S7 

(a)  Hanhall  on  Ins.  701,  708.  dud  in  point  of  fact  M/y,  and  all  other 

(^)  Reg.  Qen,  Uil.  Term,  4  W.  4.  matten  must   be  specially  pleaded,  in 

Pleadings  in  particular  actions;  No.  1  eluding  matten  which  make  the  deed 

assumpsit. —  In- eotitiant  ordtU  (should  aisolutefy  void^  as  well  as  those  which 

the  action  on  the  policy  be  in  either  of  make  it  tfoidaile^     Nunquam  indebiiO' 

those  forms,)  the  rule  declares,  (No.  2,)  tus  has  the  same  operation  as  non  a»- 

that  the  plea  of  non  ut  factum  tkail  sumpsit. 
cftrato  a$  dtnialoftMo  extcution  of  tkt 
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Of  the  pieM.  of  insurancei  tbe  rule  specifies,  ^'  unseaworthinesSj  misrq^&' 
sentaiion^  concealment^  and  demaiian  "  as  amongst  those  mat- 
ters which  must  be  specially  pleaded. 

We  will  consider  briefly  the  decisions  that  have  taken 
place  both  as  regards  the  operation  of  the  general  issue,  and 
the  mode  of  pleading  specially  to  actions  on  policies,  since 
these  rules  were  framed ;  and  then  consider  the  subject  of  pay- 
ment of  money  into  court. 


Sect.  I.    Of  the  Operation  of  the  General  Issue  as  pleaded 
to  Policies  of  Insurance  since  the  New  Rides. 

Nimatmmpdt       ^  445.  When  the  rule  gives  as  an  illustration  of  the  effect 

to  an  actioa  oa       ^  ^  ^ 

a  policy  of  ip-     of  non-assumpsit  when  pleaded  to  a  policy  of  insurance,  that 
the  making  of    it  denies  the  subscription  to  the  alleged  policy  by  the  defend- 
iSiwed^™^e*    ^'^^  ^^  gives  this  merely  as  an  example,  and  does  not  mean 
decUratioa.       to  confine  the  effect  of  the  plea  to  a  simple  denial  of  the  fad 
of  subscription :  at  all  events,  it  does  not  limit  its  effect  to  that 
of  merely  traversing  the  fact  of  the  defendant's  having  sub- 
scribed the  policy  on  which  the  action  is  brought^  but  of  his 
having  subscribed  the  alleged  policy,  that  is,  such  a  policy  as 
the  plairUiff  has  set  out  in  his  declaration :  it  denies,  in  fact, 
A  plea  denying  the  making  of  the  contract  declared  upon.    Hence,  if  the  de- 
<*  was  «uued^    claration  alleges  that  the  policy  was  '^  caused  to  be  made  by  the 
Si^^iMh?    plointiffj^^  through  the  medium  of  certain  policy  brokers  (in 
decianUon »» is   the  usual  form.)  a  plea  traversing  the  fact  that  the  policy  was 

bad,  as  amount-  »•       r  o  v         j 

ing  to  the  gen-    '<  causcd  to  be  made  by  the  plaintiff  modo  etformd  "  is  bad,  as 
amounting  to  the  general  issue ;  for,  as  Baron  Parke  ob- 
served, non  assumpsit,  pleaded  to  such  a  declaration,  ^'  puts 
in  issue  not  merely  the  subscription  to  a  policy  containing  the 
particular  terms  alleged,  but  to  a  policy  caused  to  be  made  by 
the  plaintiff  and  containing  those  terms'    "  A  contract,"  con- 
tended his  lordship;  ^'  imports  that  there  are  two  parties  to  it; 
and  a  denial  of  the  contract  alleged  is  a  denial  of  a  contract 
]^288  *      ^'^  '^  plaintiff. ^^  (c) 
So  a  plea  deny-      ♦On  the  samc  grouud,  where  it  was  alleged  in  the  declara- 
usfuaUy  effec?  tiou  that  the  parties  actually  effecting  the  policy  had  done  so 

ing  the  policy 

had  done  so  "  as 

agents  for  the 

pTainiiff.'*  (0  Sutherland  v.   Pratt,  11  Mees.  &  Wels.  296.    See  the  obeenratioos  of  tbe 

learned  judge,  ibid.  314. 
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"  as  the  agents  for  the  plaintiff,  and  on  his  account,  and  for  OpenUoa  of 
bis  use  and  benefit ; "  and  that  they  were  persons  who  had  '— 


received  the  order  far ^  and  effected^  the  policy  as  his  agents  (in 
the  common  form  under  28th  O.  3.  c.  56.)  —  a  plea  travers- 
ing this  allegation  mode  etforwA  was  held  bad,  as  amounting 
to  the  general  issue,  {d) 

Further,  non  assumpsit  puts  in  issue  the  consideration  given  So  a  plea  deny- 
by  the  plaintiff  for  the  defendant's  promise,  as  well  as  the  thepx«imam. 
promise  itself  (e) :  now  the  consideration  for  the  under- 
writer's promise,  is  the  premium :  hence  a  plea  denying  that 
the  plaintiff,  or  any  one  on  his  behalf,  had  ever  paid  the  pre- 
mium^ or  any  part  thereof,  to  the  defendant  modo  etformdj  as 
alleged  in  the  declaration,  was  held  bad,  as  amounting  to  non 
assumpsit.  (/}  - 

By  11  O.  2.  c.  30.  s.  43,  the  London  Exchange  and  the  London  and 
Royal  Exchange  Assurance  Companies  are  allowed  to  plead  ^^^  Aasur- 
nU  debet  J  or  non  esifyptumy  and  thereunder  give  the  special  ""^areentSed 
matter  in  evidence  ;  and  the* plaintiff,  upon  issue  joined  on  to piesA turned 
such  pleas,  may  recover  such  damages  as  the  jury  may,  on  deUtbytmnvs, 
the  evidence,  think  him  entitled  to. 

Since  the  Reg.  Gen.  Hil.  T.  1  Vic,  the  words  "  by  stat- 
ute "  must  now  be  inserted  in  the  margin  of  such  plea,  (g*) 


Sect.  II.   Pleas  in  Denial  —  Draverses. 

^  446.  Of  course  it  cannot  be  expected  that  any  thing  Pleas  in  denkL 

like  a  complete  enumeration  of  the  different  pleas  of  this  kind  r- 

that  have  been  adopted  in  practice  since  the  New  Rules  can  fact  alleged  ia 
here  be  given :  it  will  be  sufficient  to  observe  that,  since  those  ^^  be  foim^ 
rules,  every  material  fact  alleged  in  the  declaration  which  the  m/anTto  bS*^^ 
defendant  may  desire  to  have  the  opportunity  of  contesting  duputed. 
*6n  the  trial  must  be  specifically  traversed  modo  etformd :  a      *1289 
few  of  the  pleas  in  denial  of  more  ordinary  occurrence  in 
practice  are  here  mentioned. 

1.  Denial  that  plaintiff  UHis  interested  at  the  time  of  loss :  ^^  i.  poiiai  tiiat 
As  we  have  seen,  the  declaration  must  always  contain  an  £!!^^ed^ 

time  of  low. 

(^  Redmond  V.  Smith,?  Mann. dD  Or.  (/)  Sutberlaad  v.  Pratt,  U  Meea.  & 

4^.  Wels.  296. 

(«)  Bennion  v.  Davidaon,  3  Meet,  de  (g)  See  ace.  Hills  v.  London  Am. 

Wela.179.  Comp.  5  Meea.  46  Wds.  M». 
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PkMs  in  denial,  averment  of  interest ;  and  if  this  is  meant  to  be  dispnted,  it 
must  be  traversed  modo  et  forma  as  alleged,  {h)    This  is  the 


den^  of  inter-  proper  mode  of  pleading  when  the  defendant's  case  is,  that 
i»th"propCT^'  the  party  or  parties  in  whom  the  interest  is  alleged  in  the 
mode  of  plead,  declaration  either  never  had  any  insurable  interest  in  the 

subject  of  insurance,  or  had  parted  with  their  interest  before 

the  loss. 


Cajem which       Thus,  where  a  declaration  on  a  policy  on  prq/ito  alleged 
iHiaaed  to  plain-  ^'  that  the  plaintiffs  were  interested  in  the  profits  to  arise  and 
ont  of  whicib^  be  made  from  the  sale  and  disposal "  of  a  quantity  of  palm 
arelo  accrue?    ^'' '  ^^^  ^^®  defendants  case  was,  that,  there  having  been 
only  a  verbal  agreement  for  sale  of  the  oil  to  the  plainti%, 
they  had  no  insurable  interest  in  the  profits  to  be  derived 
therefrom  —  it  was  held  that  this  defence  was  properly  raised 
by  a  plea  denying  that  plaintif&  were  interested  in  the  profits 
to  be  made  by  the  sale  of  the  oil  modo  etformA,  (t) 
Cwe  whereone      Again,  where  the  declaration  "  alleged  "  that  Page,  Cham- 
aasigned  away  berlain,  and  Banks  were,  during  the  risky  and  until  and  at  the 
fyre^io^        ^i^f^  of  losSj  interested  in  the  ship  to  the  amount  insured ; 
and  the  point  of  defence  was,  that  Page,  before  the  loss, 
had  parted  with  his  third  share  in  the  ship  to  Banks,  and 
thereby  put  an  end  to  his  interest  in  the  policy  —  this  de- 
fence was  given  under  a  traverse  ^'  thai  Chamberlain,  PagCy 
and  Banks  were  interested  in  the  ship  during  the  risk,  modo  et 
formd.^^  (j) 
That  damage         Xo  a  declaration  on  a  policy  "  lost  or  not  lost,"  for  an 

on  goods  has  .    . 

accrued  before    average  loss  on  goods,  it  is  no  answer  to  plead  that  the  goods 
mterested^'^  no  Were  SO  damaged  as  alleged  in  the  declaration  before  the 
poScy/°foi?<w  pl^^liff  acquired  or  had  any  interest  in  them.  (&) 
not  loti.''  #2.  Denial  that  Loss  or  Damage  took  place,  as  alleged,  or 

2  Den^        *^^  caused  by  any  peril  insured  against:  —  The  defendant, 
either  that  loaa    as  we  have  already  seen,  has  a  good  answer  to  the  action,  if 

took  place,  aa      _  •  i       i  i.  i  i  i  n  /• 

alleged,  or  by     he  Can  provc  that  the  loss  did  not  take  place,  as  alleged  m 

^uredi^a^t  the  declaration  ;  he  frees  him^f  from  all  liability  on  thepoKcy, 

if  he  can  show  that  the  cause  of  loss  was  not  one  of  the  perils 


(A)  Mills  V.  Campbell,  2  T.  &  C.  3S9.  Wels.  296,  8th  plea.    For  a  general  form 

(t)  Stockdale  v.  Dunlop,  6  Mees.  &  of  plea  denying  interest  on  goods  at  time 

Wels.  224.  of  lose,  see  Pearson  on  PI.  p.  336 ;  and 

{j)  Powles  V.  Innea,  11  Mees.  &  Wels.  see  note  as  to  the  form  of  plea  when  the 

10.  interest  is  laid  **  in  A.  B.  C.  or  D.  or  some 

{£)  Sutherland  v.  Pratt,  11  Meet.  &  or  one  of  them.*'    Ibid,  note  (y). 
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insured  against ;  accordingly,  be  may  traverse  either  or  both  Pleas  in  denial. 
of  these  propositions,  as  may  best  suit  the  real  nature  of  his  — — ^"^  - 
defence. 

Thus,  where  the  loss  alleged  in  the  declaration  was  that  Denial  that  loas 
the  ship  was  bilged,  and  rendered  innavigable  by  the  break-  kwureS  a^urt, 
ing  of  tackle  in  geUing  her  out  of  a  dock  where  she  had  been  l'^^^' 
repairedy  the  defendants,  under  a  traverse  of  the  allegation  of  *^^*^'|^^ 
loss,  modo  etformdy  were  allowed  to  contend  that  such  a  loss  misfortunes/ 
as  described  in  the  declaration  was  not  comprised  under  the 
general  and  sweeping  clause  of  the  policy,  '*  all  other  perib, 
losses,  and  misforlunes."  (/) 

Where  the  declaration  alleged  a  total  loss  ''by  perils  and  Evidence tkat 
dangers  of  the  seas,  and  other  perils,  losses,  and  misfortunes,  ^^^^  i^ 
insured  against  by  the  said  policy,"  and  the  plea  traversed  ^Jj^underthii 
this  allegation  modo  etformd^  the  defendant  was  allowed  .to  t»vene. 
contend  under  such  plea,  that  the  loss  was  the  result,  not  of 
perils  of  the  seas,  nor  any  perib  insured  against ;  but  of  the 
negligent  mode  of  loading  the  cargo,  (m) 

It  may  be  observed,  that  this  defence  can  never  be  success- 
fully established,  when  it  appears  (as  will  almost  always  be 
the  case)  that  the  proximate  cause  of  loss  was  the  perib  of  the 


In  one  case  defendants,  under  a  traverse  that  the  ship  was  Query,  whether 
lost,  modo  etformAy  as  alleged  in  the  declaration,  attempted  los^moaased 
to  give  evidence  tending  to  show  that  the  real  cause  of  loss  \l^^^^^^ 
WB»  unseaworthiness :  but,  as  the  seaworthiness  of  the  ship  be  given  under 

'  ■    a  eeneral  denial 

*had  been  admitted  by  an  express  clause  in  the  policy,  the  oftbe  km  m 
jury  were  held  to  have  been  rightly  directed  to  throw  this  «1291 
evidence  out  of  their  consideration  (n) :  as  the  New  Rules 
expressly  require  that  unseaworthiness  should  be  specially 
pleaded,  it  would  not,  it  is  apprehended,  be  competent  to  the 
defendant  to  rely  upon  it  in  any  case  as  a  defence  under  a 
general  traverse  that  the  loss  was  caused  as  alleged,  (o) 

3.  Denial  that  the  Goods  were  loaded  on  boards  Sfc. :  -^  3.  Denial  that 
If  the  policy,  as  b  generally  the  case,  expresses  that  the  rbk  ^^^dedontomd 
on  goods  b  "  to  begin  from  the  loading  thereof  on  board  the  ™*^  •*  ^"™^ 
ship,"  such  policy  will  only  attach  on  goods  loaded  on  board 

(I)  De  Vanx  v.  J'Auen,  9  Bingh.  N.  (n)  Paifitt  v.  Thompson,  13  Mees.  9l 

C.  519.  Wels.  382.    PhiUipa  v.  Nairne,  16  L.  J. 

(ot)  Redman  v,  Wilson,  14  Mees.  9l  C  PI.  194,  S.  P. 

Wels.  478.  (o)  See  ibid. 
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PLBAS. 


Ptett  m  dciriaL 
—  Traverses. 


Denisltlmttbey 
were  loaded  on 
board  for  the 
voyage. 


Usefnl  10  ac- 
tkxis  on/fmrA/ 
policies. 


4.  Denial  (to  a 
declaratioa  on 
a  freight  policy) 
that  any  goocu 
wereccxitracled 
for.  &c.,  at  time 

OflOSi. 


1292* 


d.  Denial  of 
compliance 
with  expresB 
wairanties. 


at  the  terminus  a  quo^  or  port  of  loading,  named  in  the  policy : 
if  it  expresses  that  the  risk  is  to  begin  '^  from  the  loading  of 
them  on  board  the  ship  at  any  named  place/'  it  will  only 
attach  on  goods  loaded  on  board  there. 

If  the  defendant's  case  is,  that  the  goods  were  not  thus 
loaded  on  board,  he  should  deny  the  allegation  in  the  policy 
that  the  goods  were  loaded  on  board  modo  etformi. 

If  his  case  is,  that  though  the  goods  were  so  loaded,  yet 
they  were  not  intended  to  be  carried  on  to  the  port  of  desti- 
nation, then  he  should  deny  that  the  goods  were  loaded  on 
board /or  the  voyage,  ( p) 

This  mode  of  pleading  will  be  found  useful  in  policies  on 
freight^  when  there  is  reason  to  believe  either  that  none  of 
the  goods,  or  only  part  of  the  goods,  were  actually  shipped 
on  board  at  time  of  loss,  (q) 

4.  Denial  ihat  any  Goods  were  conir acted  for  ^  ifc.^  at  time 
of  Loss :  —  Although  none  of  the  goods  were  actually  shipped 
on  board  at  the  time  of  loss,  yet,  if  at  that  time  they  were 
contracted  for,  and  ready  to  be  so  shipped,  the  policy  on  the 
freight  which  is  to  arise  from  their  carriage,  attaches  :  if  the 
defendant's  case  is,  that  there  was  no  legal  contract  for  the 
*goods  at  the  time  of  loss,  he  may  raise  such  defence  under  a 
denial,  that  goods  at  that  time  were  procured  or  contracted 
for  as  alleged  in  the  declaration,  (r) 

5.  Denial  of  Compliance  with  Warranties :  —  The  declara- 
tion, as  we  have  already  seen,  must  allege  compliance  with 
every  warranty  expressed  in  the  policy  ;  and  the  defendant 
was  formerly  permitted  to  give  evidence  of  non-compliance 
under  the  general  issue :  there  can  now,  however,  be  no  doubt 
that,  if  he  means  to  rely  upon  this  defence,  he  must  plead  it 
specially  in  the  form  of  a  denial  of  the  compliance  with  the 
warranty,  as  alleged  in  the  declaration,  modo  et  forma  ;  for 
the  New  Rules,  as  to  this  point,  expressly  declare  that  non- 
assumpsit  shall  not  operate  as  a  denial  ^^  of  the  alleged  cam- 
pUance  with  warranties.^* 


(p)  See  case  in  which  both  pleas  were  Aspioall,  13  East,  323.    Where  none  pot 

allowed  tog^etber,  Reid  v.  Rew,  2  Dowl.  on  board,  but  ail  contracted  for,  De  Vauz 

P.  C.  N.  S.  343.  V.  J'Ansen,  5  Bingh.  N.  C.  519. 

{q)  As  to  the  law  where  only  part  of  (r)  See  form  of  plea  to  this  efiect  in 

the  goods  are  put  on  board,  Forbes  v.  De  Vaux  v,  J'Ansen,  5  Bingh.  I<i.  C.  519. 
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If  the  defence  be  that  the  policy  was  made  subject  to  a  Pieaa  in  denuu. 

condition  that  baa  not  been  complied  with,  and  is  not  set  out  !_ 

in  the  declaration^  the  non-compliance  with  such  condition 
should  be  pleaded  in  confession  and  avoidance,  (s) 


Sect.  IL  Of  Fleas  in  Confession  and  Avoidance. 
The  cases  of  ^^  unseaworthiness^  misrepresentation^  conceal-  Ofpieaiincoii. 

"^  '  fession  and 

mentf  and  demation^^^  pointed  out  by  the  rule,  are  only  men-  avoidance. 
tioned  as  illustrations,  and  by  no  means  comprise  every  Wbatdefenoet 
matter  which  must  be  specially  pleaded,  by  way  of  confes-  by'wayofooa. 
sion  and  avoidance,  to  a  policy  of  insurance.  l^<SdaiiML 

We  will  select  some  instances  from  the  course  of  English 
jurisprudence  since  these  rules  became  imperative  on  the 
courts,  in  order  to  show  the  mode  in  which  these  defences 
ought  to  be  framed,  referring  the  reader  for  the  forms,  either 
to  the  reports  themselves,  or  to  works  professedly  devoted  to 
the  subject  of  pleading. 

*Art.  !•  Plea  of  Unseaworthiness.  *1293 

§  447.  The  implied  warranty  of  sea,worthiness  relates,  as  we  'S\f.  of  unaea- 
have  elsewhere  seen,  even  in  a  time  policy,  solely  to  the  com-  ariaiog  after  the 
mencement  of  the  risk :  any  plea,  therefore,  setting  up  as  a  ^TheridTi^M) 
defence  unseaworthiness,  accruing  or  caused  in  the  course  of  ^^^>'*^' 
the  voyage,  will  be  bad  (as  it  seems)  on  general  demurrer  {t) : 
the  only  exception,  perhaps,  being  in  those  cases  where  it  is 
necessary,  for  the  safe  navigation  of  the  ship,  that  she  should 
have  a  pilot  in  going  out  of  any  intermediate  port  in  the 
course  of  the  voyage,  where  pilots  are  kept  and  required  to 
be  taken  on  board,  and  she  is  lost  in  consequence  of  not 
taking  one.  (ii) 

To  a  declaration  on  a  time  policy,  alleging  a  total  loss  by  Qtiefy, whether 
perils  of  the  seas,  the  defendant  pleaded,  that  during  the  time  the  !«■  toUve 

(«)  See  form  of  plea  setting  up  as  a  {t)  Dixon  v.  Sadler,  5  Mees.  &  Web. 

defence  that  the  insurance  was  made  sub-  409.    8  Mees.  &  Wels.  899. 

jeot  to  a  condition  that  ship  was  to  be  (w)  See  the  observations  of  Patteson, 

sorreyed,  and,  if  repairs  found  ncccasary  J.  in  Hollingyworth  v.  Brodrick,  7  Ad.  ft 

on  surrey  were  not  done,  insurance  was  EIL  40.    Phillips  t .  Headlam,  2  B.  &  Ad. 

to  cease.    Siewart  t .  Wilson,  12  Mees.  380. 
^  Wels.  11. 
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tJiMMworthi-    far  which  the  ship  was  insured^  and  before  tbe  loss,  the  ship 
was  damaged  and  unseaworthy  :  but  by  reasonable  care,  caul 

been  caused  by  °  j  j  j  i 

mueaworthi-     ot  Small  costy  Compared  wiih  her  value^  she  might  and  ought  to 

SJJg^Jil^iu.  have  been  by  the  plaintiff  repaired  and  rendered  seaworthy ; 

Sff to  repalr'he  ^^^  ^®  plaintiff,  "  wcU  hnowing  the  premises,^^  did  not  repair, 

iuLving  notice     &;c.,  btU  shc  remained  vnseaworthy  till  the  time  of  the  less : 

mgtkt todone    this  plea  was  demurred  to  on  the  sole  ground  that  it  did  not 

oompeiedtot^e  ^^^^  ^^^  ^^  ^  f^^^  ^^^  coused  by  the  neglect  to  rqfcdr  :  and 

w£n  Impaired    ^^  ^^^^  ground  the  court  held  it  clearly  bad  ;  but  intimated 

--irouidbe a    also,  that,  even  apart  from  this,  it  would,  at  all  events,  have 

amm  not.       been  bad :  1.  for  not  averring  that  the  failure  to  repair  was 

owing  to  gross  negligence  on  the  part  of  the  plaintiff;  2.  for 

not  showing  with  sufficient  distinctness  that  the  plaintiff  knew 

the  damaged  state  of  the  ship,  and  the  possibility  of  repairing 

her  at  comparatively  small  cost,  (v) 

It  appears,  however,  very  doubtful,  from  the  more  recent 

cases,  whether,  even  with  these  additional  averments,  the 

plea  could  have  been  supported,  the  effect  of  these  cases 

1294*      ^'being,  that  unseaworthiness,  arising  after  the  commencement 

of  the  risk,  though  occasioned  by  the  fault  of  the  master,  and 

distinctly  shown  to  be  the  remote  cause  of  loss,  is  no  answer 

to  an  action,  even  on  a  time  policy,  where  the  proximate 

cause  of  loss  is  perils  of  the  sea.^ 

ApieathatloflB      Thus,  in  an  action  on  a  time  policy,  in  which  the  loss  was 

byunseaworthi-  alleged  in  the  declaration  to  be  by  perils  of  the  seas,  the  plea 

^mtben^arui   admitting  the  loss  to  be  caused  as  laid  in  the  declaration, 

J]^i.??iw!?"   averred  it  to  have  been  occasioned  by  the  wilful  (but  not  bar- 

trouB)  mi8coa>  ^  ^ 

duct  of  the       ratrous)  act  of  the  master,  in  heavine  ballast  overboard  white 

maaler  during  ,  " 

the  period  of  the  (he  ship  was  ot  sea  under  the  policy  ^  whereby  she  was  ren« 
non^anu  dcrcd  unseowoTthyy  &c.  The  replication  traversed  that  the 
wer^dido,  j^jgg  y^^^  ^  occosioned  as  alleged  in  the  plea,  modo  et  forma : 

a  verdict  having  been  entered  for  the  defendant  on  this  issue, 
the  court,  after  argument,  set  it  aside,  and  ordered  judgment 
to  be  entered  for  the  plaintiff,  non  obstante  veredicto^  on  the 
ground  that  the  plea  was  bad  in  substance^  as  the  defence  it 
substantially  set  up — viz.  unseaworthiness,  occasioned  by  the 
wilful  misconduct  (not  amounting  to  barratry)  of  the  plain- 
Co)  HoUingsworth  v.  Brodrick,  7  Ad.  &  EU.  40. 


1  But  lee  anUi  666  to  668,  and  in  note& 
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tiff's  agents,  after  the  comm^ioement  of  the  risk — was  no  Uoseawoftbi- 
answer  to  the  action*  (wy 


The  proper  form  of  plea  appears  to  be  that  given  by  Mr.  Proper  fbim  of 
Pearson  (x),  or  that  which  was  employed  in  the  case  of  De    ^ 
Vaux  V.  J'Ansen,  viz.  '<  That  the  said  ship  was  not,  at  the 
time  of  the  commencement  of  the  risk  insured  against  by  the 
aaid  policy  in  the  declaration  mentioned,  seaworthy,"  oon- 
eluding  with  a  verification,  {p) 

In  Stewart  v.  Wilson  will  be  found  the  form  of  a  plea  Plea  of  noa- 
which,  mutatis  mutandis^  may  be  found  practically  useful,  v^ tbaonien 
setting  up  as  a  defence,  by  way  of  confession  and  avoidance,  ^^^|J^f^  of 
that  the  plaintiff  had  not,  after  due  notice,  complied  with  an  ^  iMuranoe 
order  by  the  managing  underwriters  of  a  mutual  insurance  whereby  ship, 
association,  to  get  certain  stores  and  repairs  which,  in  their  t^e  aaaocSiioa, 
judgment,  they  deemed  necessary,  and  without  which  it  was  ^I^^f^ 
^provided,  by  one  of  the  rules  of  the  association,  that  the  ship      #  1295 
should  not  be  insured:   the  issue  raised  was,  whether  the 
failure  to  provide  such  stores  and  repairs  made  the  insurance 
void  by  the  rules  of  the  association  ;  and  the  court  held  that 
it  did,  as  the  ship,  without  such  stores  and  repairs^  must  be 
held  unseaworthy,  on  the  true  construction  of  the  rule,  (z)  ^ 

Art.  2.  Pleas  of  Mur^presentatian  and  Concealment. 

^  448.  If  the  defence  relied  on  be  misrepresentation^  the  plea  Substanoe  of 
should  state  concisely  -^  1.  The  nature  of  the  misrepresenta*  Sefenoe  isW 
tioa  as  actually  made ;  2.  That  defendant  was  induced  thereby  '*^'**"****^ 
to  subscribe  the  policy  ;  3.  That  plaintiff,  at  the  time  of  making 
the  representation,  knew  it  to  be  ialse ;  and,  4.  Made  it  with 
the  fraudulent  intent  to  deceive,  &c.  (a) 

{m)  Dixoo  V,  Sadler,  d  Mees.  &  Weis.  (y)  De  Vaoz  v.  J'AMen,  5  Biugh.  N. 

405,  affimied  in  error,  8  Mees.  dc  WeU.  C.  519. 

S99,  and  followed  in  Redmaa  v.  Wibon,  (s)  tftdwut  t .  Wiwn,  19  Mae*,  k. 

14  Meee.  dc  Web.  476.  Welt«  IL 

(s)  PearaoD  on  Pleading,  33S.     See  (a)  See  fonn  in  Mackintosh  v.  Mar- 
also  Redman  v.  Wilson,  14  Mees.  &  shall,  11  Mees.  dc  Wels.  116. 
Wels.  476.    See  other  fonns  in  ChiUy*s 


I  In  reference  to  the  fonn  and  mode  of  pleading  under  what  is  called  the  reOm 
damm  in  a  policy,  see  Bnndagee  v.  National  Ins.  Co.  20  John.  326 ;  Oriswold  v. 
National  Ins.  Co.  3  Cowen,  96;  Bogeis  v.  Niagarm  Ins.  Co.  8  Hall,  86. 

VOL.  n.  48 
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wiwro  the  do- 


Where  the  defence  is  the  concealment  of  a  material  fact, 
the  plea  should  in  subetance  allege  -^  1.  The  truth  of  the 
&ct  as  it  really  was ;  2.  That  such  fact  was  maierial  to  the 
risk ;  3.  That  it  was  within  the  knowledge  of  the  plaintiff 
when  he  effected  the  policy ;  4.  That  he  ^wrongfully,  impro* 
perly,  and  fraudulently,  concealed  it  from  the  defendanL  (h) 
Referenoe  to         Pleas  adapted  to  the  following  state  of  facts  will  be  found 

^^tS^Sr^JSm.   ^  ^^®  Reports. 

1.  Coficeabnent   of  time  when  a  missing  ship  was  last 
seen,  (c) 

2.  ConcealmaU  of  time  when  a  missing  ship  sailed,  and 
also  positive  misrepresenUUion  as  to  the  same  fact,  (d) 

3.  ConcealmaU  of  the  date  of  a  bill  for  ship's  disbursements 
drawn  by  the  captain  of  a  missing  ship  at  her  port  of  depart- 
ure the  day  before  she  sailed,  (e) 

1296  *     *Art.  3.  Plea  of  Deviation^  Change  ofBidty  and  Abandon* 

ment  of  ike  Voyage  inmred. 

**  Dcmtion  >*        §  449.  Under  the  general  word  deviation,  as  we  have  already 
^^S^^^H^'  seen,  are  comprised  all  those  mktters  which  discharge  the 
underwriter  by  varying  ike  risk. 

Thus,  not  only  deviation  (in  the  more  confined  sense  of  the 

term,)  but  all  unreasonable  delay,  unwarrantable  trading,  or 

other  acts^hat  vary  the  risk,  must  be  specially  pleaded :  and 

so  must  the  abandonment  of  the  original  voyage  insured, 

either  by  giving  up  all  thoughts  of  proceeding  to  the  specified 

port  of  destination,  or  by  engaging  in  an  intermediate  voyage 

inconsistent  with  the  objects  of  the  pcriicy,  tboi^  with  an 

ultimate  intention  of  afterwards  proceeding  to  the  termiams 

ad  quern. 

FomU' plM         The  form  of  plea  given  by  Mr.  Pearson  seems  well  adapted 

oSuiuyeMeor  to  the  case  of  an  ordinary  deviation,  in  the  more  proper  and 

^*^****'         limited  sense  of  that  word.  (/) 

(6)  See  the  otMervatioiiB  of  Mr.  Baron  were  oomprised  in  the  aame  plea:  queiy, 

Aldenon  in  Elldn  v,  Jansen,  13  Mees.  whether  on  this  groand  it  might  not  iMive 

fr  Wei*.  064.    And  aee  there  Fonn  of  been  open  to  special  demnrrer. 

Plea.  («)  Etkin  v.  Janaen,  13  Mees.  Sc  Web. 

(e)  Westbury  v.  Aberdein,  3  Mees.  9k  655.     l%is  •ems  a  emnfiiU^  drmwm  mmd 

Wels.  267.  fu^/brm  mviatu  mmtandU. 

(d)  Madctntosh  v.  Marthali,  U  Mees.  (/)  P^anonon  Pleading,  338,  FVm  T 
Sc  Web.  116.    Both  groonds  of  deiende 
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Foms  will  be  found  in  the  Reports  adapted  to  the  follow-  Deviation  «m1 
ing  states  of  facts :  —  —H^ 

1.  Case  in  which  a  ship,  insRred  for  the  African  trade,  with  The  pleas  in 
liberty  to  foe  employed  ag  a  tender^  while  out  there,  sailed  sbedden!  *' 
away  for  another  port^  and  also  delayed  thirteen  months  be- 
fore commencing  her  homeward  voyage,  on  which  she  was 

lost  with  her  homeward  cargo.  The  action  was  for  a  toial 
lass  of  the  homeward  cargo  by  the  perils  of  the  seas :  of  the 
two  material  pleas,  the  third  set  up  as  a  defence  that  there 
bad  been  an  abambnuneni  of  ike  voyage^  and  the  fourth,  that 
the  ship  had  delayed  an  unreasonable  time,  (g) 

2.  Case  in  which  goods,  under  a  policy  containing  no  Chaofo  of  nk 
liberty  of  transhipment,  were,  during  the  risk,  and  before  ^t.     ^ 
the  loss,  transhipped  into  another  vessel,  whereby  the  risk 

was  varied,  (h)  •  1297 

*If  the  case  be  that  the  voyage  was  changed  ab  initio^  the  Saawmgoa 
plea  should  be  that  the  ship  sailed  on  a  different  voyage  from  age.     ^^* 
that  described  in  the  policy. 

Art.  4.  Pleas  that  Bide  had  not  ammenced  or  kad  terndnaied 

brfore  the  Loss. 

^  400.  If  the  defence  be  that  the  risk  has,  under  the  eir-  Deftnoe  tiiat 
cnmstances,  never  commenced,  or  (what  is  the  same  thing)  DeveraSiohed 
that  the  policy  has  never  attached  on  the  subject  of  insurance,  "Xp^tSSa, 
this  must  be  specially  pleaded,  not,  however,  by  way  of  con-  ^LJJ^  ^ 
fessioB  and  avoidance,  but  by  way  of  denial ;  for  though  the 
declaration  on  the  policy  does  not  always  contain  any  formal 
and  explicit  aUegation  to  this  effect,  yet  it  is  matter  neoes- 

ily  im[died  therein,  (i) 


A  plea  of  this  kind  will  frequently  be  found  useful  in  ff^  P^.** 

nil  in  polinioa 

policies  on  freight^  in  order  to  raise  the  question,  whether  on  BnigkL 
the  risk  has  attached,  in  cases  where  the  loss  takes  place 
before  all  the  goods  are  loaded  on  board,  {j) 
Where,  on  the  other  band,  the  defence  is  that  the  risk  on  Ssf»««  thai 


natndbefom 
ig)  Hamaton  v.  Sbedden,  3  Meea.  dc       (A)  Bold  v.  Rotheriiam,  15  L.  J.  Qa.  loaiabouldba 

Web.  SO.    See  also  a  plea  of  nweaaonn*    B.  279.  !^7!?(*!ff??_ 

Ue  delay  in  Phillips  «.  Iiriog,  7  Mann.       (t)  See  m  to  tUs  Slapinn  on  PI.  890, 

St  Or  329.    (Case  of  iteJUng  ship  delay-    4Ui  ed. 

ing  nine  months  at  Bombay  wtUing  fw       (j)  See  aeoordingly  De  Vanx  e.  J'An- 

r.)  sen,  5  Binfb.  N.   C.  019,  wboe  the 

seoond  plea  is  of  thisUnd. 
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PloM  thtt  ride    the  subject  of  HMDrance  bad  terminated  before  tbe  loss,  this 

menoed  c?bad   Bbould  be  pleaded  by  way  of  confession  and  avoidance. 
toraijoatod  be-        ^  f^^  ^f  pl^^^  ^^  ^j^jg  ^ff^^  ^j^  y^  fo^nj  Jq  ^y^  case  of 

Oliverson  v.  Brightman,  where  the  defence  was,  that  the  risk, 

nnder  a  poliey  on  goods,  had  determined  by  the  goods  being 
landed  before  the  loss  at  a  place  which  had  been  substituted 
by  agreement  as  the  final  port  of  destination  in  lieu  of  that 
originally  intended,  (k) 

Art.  5.  Plea  of  BlegaUiif. 

ineg«%  of  §  451.  Illegality  of  the  trading,  or  voyage,  roust  be  specially 

iagmuAbe^     pleaded  by  way  of  confession  and  avoidance :  as  to  the  mode 
9^^j^  of  pleading  when  the  illegality  relied  on  consists  in  a  con* 

1298*  travention  *to  the  express  provisions  of  an  act  of  parliament 
(see  the  case  of  Redmond  v.  Smith,  in  which  it  was  held,  that 
a  non-compliance  with  the  provisions  of  the  Merchant  Sea- 
men's Act  (5  &  6  W.  4.  c.  19.  s.  2.,)  by  not  having  a  written 
agreement  with  the  seamen,  signed  by  the  master,  as  required 
by  the  act,  was  not  such  an  illegality  as  to  make  the  contract 
of  insurance  void,  and  therefore  that  a  plea  alleging  the 
Toyage  to  be  illegal  on  that  ground  was  bad  on  general  de- 
murrer (/)  :  a  plea,  nnder  the  second  section  of  the  Naviga* 
tion  Act  of  3  &  4  W.  4.  c.  54.,  was  held  bad  on  special 
demurrer,  on  the  ground  that  the  goods,  whose  importation 
was  relied  on  as  illegal  under  that  section,  were  not  amongst 
the  enumerated  articloi,  which  are  alone  prohibited,  {m) 

Art.  6.  Pleading  Usages  of  IVocfe,  Customs  of  IJoycPs  ^ 

UMges  of  trade      Since  the  New  Rules,  any  defence  turninsf  on  the  usages  of 

and  customs  of  _  r-riMa  ..iii^« 

Lioyd'smust      trade,  customs  of  Liloyd^s,  etc.,  must  be  specially  pleaded. 
piJSed!   ^       '^^^  following  precedents  in  tbe  Reports  will  be  found  of 

practical  utility :  — 
2JJJJ^  ••  «       1.  Pleas  setting  out  the  usage  of  Lloyd's  as  to  settlement 
&  Web.  211.     of  losses  in  account,  as  between  brokers  and  underwriters,  (n) 

(k)  Olivenoo  v.  Brightmui,  15  L.  J.  {m)r  Tbompton  9  Irving,  7  Me^s.  it 

Qn.  B.  274,  and  note  the  form  of  leplioa-  Weto.  967.    See  Foim  of  Plea. 

tion  there  adopted.    See  mnu.  («)  Stewart  a.  Aberdein,  4  Meea.  dD 

(/)  Redmond  v.  Smith,  7  Han.  ic  Gr.  Wela.  211.    A  veiy  uaeful  fonn. 
497.    See  Form  of  Plea. 
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2.  Pleas  to  a  dechration  by  shipowners  against  underwriter  Usages  uid 
for  bis  proportion  of  a  loss  snstained  in  baving  to  pay  gene*  Lloyd's. 


ral  average  contribution  on  goods  jettisoned,  settii^  up  a  Bfiiwmidv. 
custom  of  London  that  the  owner  of  goods  carried  on  deck  b.  m^  ^ 
should  not  receiye  any  contribution  from  the  shipowner  in 
cnse  of  their  jettison;  and  also  that  the  undenoriters^on  ship 
should  not  be  liable  to  make  good  any  general  average  con* 
tribution  paid  by  the  shipowner  under  such  circumstances,  (o) 

Where  the  declaration  alleged  a  custom  of  the  particular  GooU  e. 
trade,  that  goods  of  the  kind  jettisoned  should  be  carried  on  bio^/n.  c. 
deck,  and  the  plea  admitted  such  custom  as  alleged,  but  ^^ 
^denied  that  there  was  any  custom  to  pay  general  average  on      *  1299 
such  goods  when  so  carried,  this  plea  was  held  bad  on  special 
demurrer,  as  putting  in  issue  a  conclusion  of  law  necessarily 
resulting  from  such  custom,  in  fact,  as  was  alleged  in  the 
declaration,  (p) 

Art.  7.  Plea^  in  Cases  of  double  Lisurancdj  of  Rectwerg 
under  another  Policy  to  the  full  Amount. 

^  452.  Formerly,  under  non-assumpsit,  the  defendant 
might  show  that  plaintiff  had  already  recovered  to  the  full 
amount  against  the  underwriters  on  another  policy  effected 
on  the  same  interest,  and  for  the  same  risk,  and  to  whom  the 
defendant  had  been  compelled  to  pay  a  proportionable  con- 
tribution on  the  sum  by  him  insured :  since  the  New  Rules 
this  defence  roust  be  specially  pleaded,  (q) 


Art.  8.  Plea  of  Papment^  or  Accord  and  SatUfacUon^  £y 
SetUemeni  of  Losses  in  Account^  according  to  the  Usage  of 
lioyd^s. 

^  453.  We  have  elsewhere  seen,  when  and  under  what  Payi^ent  b^ 
limitations  the  settlement  of  a  loss  in  account  between  the  !!^!^^uu^ ^ 
broker  and  underwriter,  will  be  a  defence  to  an  action  t!S!!!S!?«^^ 
brought  by  the  assured  on  the  policy  against  the  latter,  (r)  

(•)  MflwMd  V.  Hibbeit,  3  Qa.  B.  120.  m  the  preparatioii  of  such  plea  from  the 

(p)  Qoald  V.  Oliver,  4  Bio8:h.  N.  C.  eiwe  of  Fisk  o.  MMtoiMn,  S  Maei.  ds 

134.     See  dM>  the  plendingi  ia  8.  C.  Welt.  1«5. 

9  Xan.*  Gr.908.    S.C.3  Soott^k  N.  (r)  Put  I.  Chap.  V.  Sect.  I.  Art.  4, 

R.  263.  pp.  129-m. 
(f  )  Hie  pleeder  mey  derive 

48* 
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Fieacf  iny.  Where  sneh  settlenienf  in  aocoant  is  set  up  by  the  under- 
^^and  sttte-  writer  as  a  defence,  either  as  a  pay^nent,  or  as  an  accord  and 
^*'^'  satisfailioo,  the  custom  must  be  fully  set  out  in  the  plea,  and 

the  whole  facts,  as  to  the  adjustment,  &c.  specially  stated : 
a  very  useful  precedent  of  both  kindd  of  pleas  will  be  found 
in  the  case  of  Stewart  v.  Aberdein,  in  which  evidence 
having  been  given  of  plaintiff's  cognizance  of  the  customi 
the  defence  raised  by  the  pleadings  was  held  a  good  bar  to 
the  action,  (s) 

1300*      *  Art.  9.   Pleas  of  the  Staitde  of  JJmUa&ms^   Tender  md 


Plea  of  the  §  454.     The  plea  of  the  Statute  of  Limitations  is  in  the 

Statute  oi  /••>  I*'  ■■  i> 

Umitatiooa.  Same  form  m  actions  on  poucies  as  in  other  actions  of  as- 
sumpsit. 

It  was  ruled  by  Lord  EUenborough,  that  where  the  roaster 
banatrously  procured  the  ship  to  be  condemned  and  sold  in 
a  vice-admiralty  court  abroad,  the  Statute  of  Limitations 
began  to  run  on  the  policy  in  respect  of  the  loss  thus  occa- 
sioned, from  the  time  when  the  captain  delivered  up  the  ship 
and  devested  himself  of  the  possession  under  the  sale,  (f) 

Plea  of  tender.  Precisely  the  same  rules  that  apply  to  the  plea  of  tender 
generally,  are  applicable  to  it  when  pleaded  to  a  policy  of 
insurance,  (u) 

Where  plaintiff      Thus,  wherc  the  amount  of  the  sum  due  from  the  defendant 

demands  of  on-  in  an  action  on  a  policy  for  his  contribution  to  the  loss,  as 

equal  amount  i_  r  •   .   j  i»      i.»      

against  several  &  member  of  an  associated  company  of  shipowners,  was 
^d^i^piDg  8i.  2fc  9rf. :  it  was  held,  that  an  offer  made  by  the  agent  of 
^^«^^^  all  the  shipowners  to  the  plaintiff,  to  pay  400L  lis.  Id.  m 
ant  is  one,  an  ftUl  for  his  entire  claim  on  the  policy,  did  not  support  a  plea 
whole  sum  due  that  defendant  had  tendered  the  3/.  2^.  de2.,  although  it 
£^y^*^^i,  appeared  that  the  agent  had  explained  to  plaintiff's  attorney 
!lu£^^  °f  that  3/.  2s.  9d.,  part  of  the  400/.  lis.  Id,  was  on  account  of 
will  not  sustain  defendant,  and  in  full  for  plaintiff's  demand  asninst  him  : 

a  plea  of  tender  ^  ^  r  o  » 

ofdefeidant's  but  it  further  appeared,  that  the  party  to  whom  the  agent 
Sronj  V.  Hei^   ^^  made  this  representation,  could  not  have  taken  the  2L  2s. 

vey,  3Bingh. 


(«)  Stewart  v.  Abeidein,  4  Meea.  ic  tender,  very  oomprehenaively  and 

Wels,  2U.  dnctly  gi?en  by  Mr.  Fsarson  oa  PL  voL 

(I)  Hibbeitv.  Martin,  1  Camp.  539.  L  pp.  408, 403. 
(w)  See  the  general  law  aa  to  pleas  of 
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9d.j  for  the  agent  said  be  tendered  the  400/.  lis.  Id.  in  bbnk  Tender  and  set- 
notes,  and  had  no  note  of  less  than  10/.  with  him.  — — ^ 

The  principles  upon  which  this  case  was  decided  y^e :  — 

1.  That  an  offer  of  a  certain  sum  in, full  of  a  demand  is 
not  a  legal  tender.  2.  That  when  a  party  has  separate  de- 
mands for  unequal  sums  against  several  persons,  an  offer  of 
one  sum  for  the  debts  of  all,  will  not  support  a  plea  Mating 
^hat  a  certain  portion  of  that  sum  was  tendered  for  the  debt  *1301 
of  one.  (v) 

We  have  already  seen  that  (except  in  cases  of  fraud)  the  Plea  of  set«off. 
underwriter  is  estopped  by  the  acknowledgment  in  the  policy,  wriieroMict 
from  setting  up  a  claim  for  premiums  against  the  assured  ^  '^''*^' 
himself,  (ter)  ^ 

Consequently  he  canilot  set-off  stj^ch  claim  against  an  action 
brought  by  the  assured  on  the  policy  for  a  loss. 

But  when  the  assured  has  been  in  the  habit  of  himself  Orabam  «. 
effecting  policies  on  his  own  account,  as  his  own  broker y  and  seL  49^. 
as  such  has  for  a  length  of  time  had  a  mutual  account  current 
with  the  underwriter,  in  which  he  has  debited  him  for  losses 
and  returns  of  premium,  euid  been  debited  in  return  by  the 
onderwriter  for  premiums;  in  that  case,  if  such  assured 
become  bankrupt,  and  afterwards  a  loss  happen,  the  under- 
writer may  set-off  against  an  action  brought  by  the  assignees 
to  recover  such  loss,  all  the  sums  owing  to  him  at  the  time 
of  the  bankruptcy  from  the  assured,  for  premiums  on  all  the 
different  policies  effected  between  them,  (x)  ^ 

Art.  10.  Pka  of  an  AHen  Enemy* 

§  455.  Before  the  New  Rules,  the  defence  that  the  party  in  Alien  enemy. 
whom  the  interest  is  averred  in  the  declaration,  was  an  alien 
enemy  at  the  time  of  effecting  ike  insurance^  might  be  given 
under  the  general  issue:  now,  however,  there  can  be  no 

■ 

(«)  Strang  V.  Hervey,  3  Bingh.  304.  48&    9  Muibafl's  Rep.  061.    3  Frioe, 

(v)  Dalaell  v.  Muir,  1  Camp.  d3S,  and  227,  S.   C.  orerroUng  Glennie  «.  Ed- 

atiu,  munds,  4  TaunU  775. 
(«)  Graham  o.  RnaKll,  5  Maolo  4  SeL 


>  Bttt  lee  ame,  119,  and  eaaea  fn  note. 

*  See  Baltimore  Ina.  Co.  tr.  MTadon,  4  Hair,  ft  John.  31 ;  Wiggin  «. 
Ina.Co.  18  Pick.  156;  Gtooidon  a.  laa.  Co.  of  N.  Amer.  8  Teataa,  327. 
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Plea  of  u  alien  doubt  that  this  defenoe  oogfat  to  be  embodied  in  a  speend 

*^!^!!^ plea,  concluding  with  a  verification,  (y) 

Where,  however,  the  party  interested  becomes  an  alien  t^ier 
the  insurance  effected  qnd  after  hss^  but  before  the  commence- 
ment  of  the  action,  the  alienage  thus  arising  only  suspends 
the  right  to  sue  during  the  war,  and  since  the  New  Rules,  as 
well  as  before,  must  be  pleaded  in  obatemenL  (z) 


1302  *  *Sbct.  in.  Payment  of  Mon^  into  Court. 

Abt.  1.   When  to  be  paid  in  —  Form  of  Plea. 

When  it  is  ad.       ^  456.  When  the  question  is  not  whether  the  underwriters 

nnderwriier  to    are  liable  to  pay  any  iking  to  the  assured,  but  how  much  they 

SSiJ^^"**^  shall  pay,  it  will  be  advisable  for  them  to  pay  into  court  (if 

they  have  not  tendered  it  before  action  brought,)  the  sum 

which,  under  all  the  circumstances,  they  conceive  to  be  fully 

sufficient  to  satisfy  every  fair  claim  of  the  assured. 

Under  the  19  O.  2.  c.  37.  s.  7.,  if  the  plaintiff  refuses  to 
accept  the  sum  so  paid  in,  and  proceeds  to  trial,  and  fails  to 
obtain  a  verdict  beyond  such  sum,  he  shall  pay  defendant  the 
taxed  costs  of  suit  (a) 
Wbenbeshodd      Whenever  there  is  any  reason  to  suppose  from  the  facts,  as 
pi^un.         known  to  the  underwriters,  that  they  may  be  enabled  to  show 
that  the  contract  was  void^  ab  initio^  or  thai  the  risk  never j  m 
fact^  commenced^  e.  g.  if  there  be  ground  for  pleading  unsea- 
worthiness, non-compliance  with  warranties,  fraud,  sailing  on 
another  voyage,  or  any  other  defence  that  wholly  avoids  the 
contract,  on  shows  that  the  policy  never  attached,  it  is  always 
advisable  for  the  defendant  to  pay  the  premium  into  court, 
as,  otherwise,  the  plaintiff,  under  the  count  for  money  had 
and  received,  will  be  entitled  to  a  verdict  for  return  of 
premium. 
Mode  of  plead-      In  both  these  cases  the  money  must  be  paid  into  court 
under  a  plea,  the  form  of  which  is  given  by  Reg.  Gen.  Trin. 


mg. 


(y)  3  Chitt.  n.  714,  6th  ed.    See  a  Flindt  v.  Watere,  15  East,  260.     See  3 

iorm  in  which  the  defence  of  alien  enemy  Chitt.  PL  714, 6(h  ed. 

was  specially  pleaded  beforo  the  New  {a)  See  now  E^.  Hil.  4  W.  4,  and 

Aides  in  GaMMS  a.  Bell,  8  T.  Rep.  166.  Bq;- Trin.  1  Viet. 

(a)  Hanner  a.  Kingston,  3  Camp.  1S3. 
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T.  1  Vict,  (b) :  where  the  payment  is  made  in  respect  of  part  Payment  of 
of  the  amount  claimed  in  the  policy,  the  plea  must  be  pleaded  coun.^  ^ 
to  the  special  count  (c)  ;  where  it  is  made  in  respect  of  a  ""^ 

return  of  premium,  it  must  be  pleaded  to  the  count  for  money 
had  and  received. 

*Art.  2.  Effect  o/pajfing  Mottey  into  Court  as  an  Admission*     *1303 

§  457.  Payment  of  money,  under  the  count  on  the  policy^  Payment  into 
relieves  the  plaintiff  from  the  proof  of  the  policy,  and  pre-  ^5«»«Ae 
eludes  the  defendant  from  availing  himself  of  any  matter  'SiradmiS^iK 
which  goes  to  prove  that  the  policy  as  alleged  in  the  declxira'  pj*1j^  ■»  ^e- 
tion^  was  either  in  law  or  in  fact  not  executed ;  hence,  he  thereforoadmiti 
cannot  object  that  it  was  not  stamped,  &c.  (d)  duly  stamped 

The   payment  admits  the  policy  as  declared  on,  and,  Pn»iud«d©. 
therefore,  precludes  the  defendant  from  offering  any  evidence  lying  on  a  van- 
to  establish  a  variance  between  the  statement  and  the  proof,     thesutement 

Hence,  where  money  was  paid  into  court  generally  to  a  *^^  ^*  ^'^' 
declaration,  which,  besides  the  common  money  counts,  con- 
tained a  special  count  on  the  policy,  in  which  the  risk  on  the 
ship  was  stated  to  cotitinue  till  she  was  unloaded  ;  Lord  Ellen- 
borough  held  that  the  defendant  was  precluded,  by  such  pay- 
ment into  court,  from  offering  evidence  to  show,  that,  by  the 
original  terms  of  the  policy,  as  agreed  to  by  the  underwriters, 
the  risk  on  the  ship  was  only  to  continue  ^^for  twenty-four 
hours  after  the  ship  was  moored  in  good  safety ^^^  and  that  it 
was  afterwards  altered  by  the  broker  without  their  know- 
ledge, (e) 

So  payment  of  money  into  court  generally,  or  on   the  Paymentmto 
special  count,  admits  the  interest  to  be  in  the  parties  in  whom  interest  aa  ai- 
il  is  averred  in  the  declaration^  and  precludes  the  defendant  ^^^  j^ 
from  taking  any  objection  on  this  ground  (/) :    so  it  also  aUefed. 
admits  the  loss  to  have  taken  place  as  alleged  :  hence,  when 
a  loss  was  averred  to  be  by  perils  or  the  seas,  the  defendant, 
who  had  paid  money  into  court,  was  not  permitted  to  show 

(h)  Aa  to  the  form  of  this  plea  where  Powlei  v.  Innea,  11  Meea.  &  Wela.  10. 

the  actioD  is  on  dtU^  and  damagea  are  an  Parfitt  9.  Thompson,  13  Mees.  &  Web. 

important  part  of  plaintifi^a  claim,  see  303. 

Love  9.  Steele,  2  Dowl.  de  LowBdea,  (4  Cases  died  fai  Lush's  Practice,  79B. 

663.    B.C.ISL.  J.  Exch.  244.  (a)  Andrawa  «.  Palagrave,  9  East,  339. 

(e)  See  form  of  plea  so  pleaded  in  (/)  BeUv.Ansley,  16fiasC,S41. 
Stewart  a.  Steele,  5  Soott'a  N.  BL  HOI. 
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Ftymeiit  into 
oo«ft,eliect  M 
an  wlaiiMioD. 

But  where  Iom 
MaUeg«din«y 
be  referred  to 
■e^eral  cause*, 
it  does  not  ad- 
mit it  to  have 


by 

the  panksular 
jitk  on  which 
plaintiff  maf 
choose  to  rnv, 
Eveith  V.  BdL 
7  T^nt.  449. 
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FtymeBt  into 
oourton  the 
ipecial  ooant 
precludes  de- 
nndant  from 
going  into  any 
evidence  to 
•void  the  policy 
tRisfo. 

Aa  that  party 
interested  wan 
HOC  named  in 
policy  under  25 
Qeo.  3.  c.  44. 
Cox  V.  Parry,  1 
T.Bep.464 


Or  that  ship 
wasunsea- 
worthy,  orac 


that  it  was  occasioned  solely  by   the  plaintiff's  improper 
stowage,  (g)  ^ 

But  where  the  loss  claimed  in  the  action  may,  consistently 
with  the  terms  of  the  declaration,  be  attributed  to  several 
causes,  plea  of  payment  into  court  does  not  admit  that  it  was 
*in  fact  occasioned  by  any  one  of  these  causes  in  particular, 
upon  which  the  plaintiff,  in  the  conduct  of  his  cause,  may 
choose  to  rely. 

Hence,  where  in  an  action  on  a  policy  on  goods,  ^*  free  of 
average,"  &c.,  the  plaintiff  averred  in  the  special  count  that 
the  ship,  by  force  of  the  winds  and  waves,  was  stranded^ 
bulged,  damaged,  and  wrecked :  and  the  defendant  paid 
money  into  court  generally  on  the  whole  declaration^  in- 
cluding the  common  counts :  Chief  J.  Gibbs  held  that  this 
was  not  an  admission  that  the  loss  took  place  by  gtrandtng^ 
as  the  plaintiff,  in  order  to  entitle  himself  to  recover  for  an 
average  loss  on  the  goods,  insisted  that  it  was :  the  loss,  the 
Chief  J.  remarked,  consistently  with  the  declaration,  might 
have  been  a  general  average,  or,  at  all  events,  might  have 
proceeded  from  other  causes  than  the  stranding^  and  there- 
fore, the  admission  could  not  be  exclusively  confined  to  the 
stranding  alone.  (A) 

The  defendant,  by  payment  into  conrt  on  the  special  count, 
is  precluded /rom  gMng  any  evidence  toluchgoes  to  avoid  the 
policy  in  toto. 

Thus,  where  the  defence  attempted  to  be  set  up  was  that 
the  party  interested  was  not  named  in  the  policy,  whereby  U 
was  voidj  under  the  provisions  of  the  25  G.  3.  c.  44.  (since 
repealed,  but  then  in  force,)  the  court  held  that  the  defend- 
ant|  by  paying  money  into  court,  had  precluded  himself  from 
taking  that  objection  as  a  ground  of  nonsuit ;  because  to  the 
eactent  of  such  payment  he  had  admitted  that  the  plainti£&  were 
entitled  to  maintain  an  action  on  the  policy,  (t) 

On  the  same  ground,  where  it  appeared  that  the  defendant 
had  paid  money  into  court,  under  a  count  on  a  policy  averring 


{g)  WaUron  «.  Coombe,  3  Tatint.       (A)  Everth  «.  BeD,  7  Tknnt.  449. 
162.  (t)  Cox  V,  Tarry,  1  T.  Bep.  464. 


>  See  Johnaton  9.  OoL  lot.  Co.  7  John. 315;  SpanUing  v.  Vanderoook,2 
deU,431. 
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compliance  with  the  rales  of  a  mutual  insurance  society,  of  Payment  mto 
which  he  was  sued  as  one  of  the  members  —  he  was  held  to  an  admbBion. 
be  thereby  precluded  from  insisting  191011  a  nonsuitj  on  the  uoa  prema- 
ground,  1.  That  the  ship  was  tmseawarihy^  under  one  of  the  [^r  tberaJM 
rales  of  the  society ;  and,  2.  That  the  acUon  teas  prematurely  jJiSTiSde^ 
braughij  under  another  of  those  rules.     To  the  extent  of  his  ?^*^^  ^ 
^payment  he  had  admitted  that  plaintiff  had  a  ground  of  sued  as  meiA- 
actjon  on  the  policy :  it  lay  upon  him,  therefore^  to  prove  Harriwo  9. 
that  a  part  of  the  sum  recoverable  under  the  policy  could  be  ^^aosf^' 
claimed  by  the  plaintiff,  without  the  whole  being  due;  and,      *1305 
in  the  absence  of  such  proof,  the  objection  was  waived,  on 
both  grounds,  as  to  the  whole  sum,  though,  but  for  the  plea 
of  payment,  either  ground  woyld  have  been  a  cause  of  non* 

Mit.  Cf) 


But  it  roust  be  carefully  borne  in  mind  that  this  admission  Payment  or 
€fperates  only  to  ike  extent  of  the  payment.^  oourtoniy  ope- 

By  paying  money  into  court,  the  defendant  admits  that  the  S^lSoa  to'tha' 
plaintiflb  are  entitled  to  maintain  their  action  on  the  policy  Mf^em[  ^ 
to  the  amount  of  the  sum  so  paid  in :  but  he  admits  nothins  PaVmem  into 

u  court,  eneot  •• 

niore.^    He  does  not,  by  paying  money  into  court,  vary  the  an  adiniwion. 
construction  and  import  of  the  policy,  so  as  to  entitle  the 
plaintiffs  to  recover  beyond  that  extent.  (A:) 

The  breach,  in  fact,  on  which  the  action  is  founded  is  so 
fax  from  being  admitted,  by  paying  money  into  court,  to  the 
extent  in  which  it  is  alleged  in  the  declaration,  that  its  extent, 
i.  e.  the  question  whether  the  plaintiff  can  or  cannot  claim 
more  than  the  sum  paid  in  (in  technical  language  ''  damages 

ultra,'')  is  the  very  matter  in  issue.  (/) 

• 

(j)  HarriacD  v.  DovglM,  8  Ad.  ft  Efl.  (i)  Per  Ashiint,  J.  k  Cox  9.  Pany, 

90.    In  this  caae  the  money  wae  paid  1  T.  Rep.  464. 

iato  coart  on  the  count  on  the  policy,  (/)  Luah*a  Practice,  73Bi    See  Cox  v. 

which  averred  compliance  with  all  the  Pany,  1 T.  Rep.  464. 
mice  of  the  sociecy,  and  also  on  the  count 
far  money  had  and  received. 


>  Oonneil «.  Colombian  !■«.  Co.  8  Snmner,  9Se. 

*  80,  wliere  a  verdict  was  taken  against  the  defendants  by  consent,  snbjeet  to  the 
leport  of  auditors,  in  order  to  ascertain  the  amount  of  the  loss  soflered  by  the  plaintiA^ 
it  was  held,  that  the  defendanta,  by  this  ooarse,  only  admilled,  that  the  plaiutifb  had 
•oom  cense  of  action,  and  did  not  preelnde  themselvce  from  any  inquiry  into  the  cnnse 
end  nature  of  the  loai^  and  the  amoont,  which  was  attntrntable  to  the  perils  tnsnrsd 
Donnell  9.  Colombian  loa.  Co.  8  Sumner,  906. 
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Payment  into  Thus,  in  an  action  on  a  policy,  where  the  dedaraticMi 
•a  adf^a^Mi!*  aveiTed  a  totcU  loss  by  capture^  payment  into  court  of  30  per 
"""  cent,  was  held  to  admit  that  the  loss  was  "  by  capture  ;  but 

not  to  be  an  admission  of  the  totality  of  the  loss,  or  of  any 
thing  being  due  in  respect  thereof  beyond  30  per  cent,  on  the 
value  in  the  policy."  (m)    And  in  a  subsequent  case  it  was 
allowed  to  be  the  established  rule,  that  payment  into  court 
does  not  admit  the  amount  of  the  damage  (n) :  thus,  where  the 
premium  had  been  paid  into  court  generally  upon  a  declara- 
tion containing  a  special  count  on  the  policy,  and  the  money 
1306  *      ^counts,  Lord  EUenborough  held  that  this  was  merely  an  ad* 
mission  of  the  contract,  leaving  it  open  for  the  defendant  to 
contend  that  he  was  not  liable,  beyond  the  amount  paid  in, 
for  goods  which  were  not  loaded  according  to  the  terms  of 
the  policy,  (o) 
What  payment      If  pleaded  to  the  indebitatus  counts  alone^  payment  into 
m£  when'       couft  amounts  only  to  an  admission  that  the  defendant  is 
SdSSaius**'*  t  Uable,  in  respect  of  some  one  or  more  causes  of  action  stated 
ooaax^.  in  those  counts,  to  the  extent  of  the  sum  so  paid  in.  {p) 

When  taking         If  the  payment  of  money  into  court  is,  by  the  form  of  the 

money  out  of         ,  .  •   .1  /•      j  .  r  .l  .  ^       r 

ooart  operates  plea.  Strictly  connued  to  one  of  the  counts,  or  sets  of  counts, 
piaintl^s^cia^.  ^^  ^^^  declaration,  it  cannot  be  taken  to  operate  as  an  ad- 
mission of  the  cause  of  action  in  any  other  count :  hence 
taking  out  of  court  money  paid  in  under  the  indebitatus 
counts  on  a  policy,  would  be  no  waiver  of  plaintiff's  right  to 
proceed  on  the  special  count,  {q) 

There  is  no  doubt  that  plaintiff,  by  proceeding  to  take 
subsequent  steps  in  the  cause  may  waive  his  right  to  insist 
on  the  payment  as  an  admission. 
Taking  suhse-  Thus,  where  defendant  had  paid  into  court  the  premium 
um cauaepr!t  generally  to  the  whole  declaration,  and  afterwards  proceeded 
filom^fjlfng  OT  ^  exhibit  interrogatories,  with  the  view  of  procuring  evidence 
aniSaSHSon**  ^^  fraud  in  effecting  the  policy,  without  any  objection  from 

(m)  Rncker  v.  Paligmve,  1  Taunt  419.        {q)  So  were  more  than  one  special 

S.  C.  1  Camp.  556.  count  is  allowed,  as  in  actiotts  on  charter* 

(n)  Everthv.  Bell,  7  Taunt  449.  parties,  if  plaintiff  has  introdttced  two 

(o)  Hellish  o.  Allnutt,  2  Maule  9o  6el.  counts  setting  up  inconsistent  grounds  of 

106.  daim,  his  taking  out  of  court  money  paid 

{p)  See  generally  as  to  the  effect  of  into  it  on  one  of  these  counts,  is  not 

,  psyin?  money  into  court  on  the  indebita-  waiver  of  bis  right  to  proceed  on  the  other, 

tus  counu,  Taylor  on  Efidenoe,  vol.  j.  Gould  9.  Oliver,  2  Man.  &Gr.  206.    &C. 

pp.  556, 559.  2  Soott*8  N.  a.  263. 
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the  plaintiffy  wfao^  on  the  contrary,  filed  cross  interrogatories  Payneiit  into 
to  the  same  point,  the  plaintiff  .was  not  allowed  afterwards  to  an^adminioa. 
object  at  the  trial  that  the  defendant,  by  his  payment  into 
oourt,  was  prediided  from  setting  up  such  defence  to  the 
action :  in  other  words,  the  court  held  that  the  plaintiff,  by 
the  course  he  had  taken,  must  be  considered  to  have  waived 
his  right  to  take  advantage  of  the  admission  implied  from 
defendant's  having  paid  money  into  court,  (r)  •  1307 

*The  courts  are  not  disposed  to  favor  the  doctrine  of  ad*  Remedrincaae 

...  ^      f  '   .  ^  <!       'It        i>  of  DUftaken  ad- 

mission  by  payment  of  money  into  court;  and  wiU  reueve  mianoabypay- 
the  party,  on  the  usual  terms,  from  the  consequences  of  any  S^^ls^^^^a 
admission  arising  from  a  mistake  in  pleading :  thus,  where  a  "P^^  ^^^'^^ 
defendant,  by  paying  the  premium  into  cour(  generally,  had 
precluded  himself  of  a  good  defence  he  would  otherwise  have 
had  to  the  action,  he  was  allowed,  on  payment  of  costs,  to 
amend  his  rule  for  paying  money  into  court,  by  confining  it 
to  the  common  counts.  (5) 


Sect.  IV.   Of  pleading  several  Matters  to  actions  on  Policies^ 
under  Reg.  Gen.  Hil  T.  4  TT.  4.  §  26. 

§  458.  The  following  case  is  the  only  one  I  find  reported 
on  this  subject ;  and,  as  it  is  a  good  illustration  of  the  opera- 
tion of  the  New  Rules  in  this  respect,  I  shall  insert  it  at 
large. 

The  policy  was  on  ship  and  goods  for  a  voyage  from  Nor- 
way to  South  America,  and  was  alleged  by  the  declaration  to 
have  been  effected  by  the  plain ti£&  for  one  N.,  in  whom  in- 
terest was  averred. 

The  defendant  proposed  to  plead  the  following  sixteen 
pleas:  — 

1.  That  tha  poUej  was  made  by  fiwod.  2.  That  dafandantTf  ptomiae  and 
fiibMxiption  to  the  policy  were  obtained  bj  fraud.  8.  A  trayene  that  the 
goods  were  loaded  on  board.  4.  A  denial  that  they  were  placed  on  board 
the  ahip  to  be  oazried  on  the  voyage  insured.  6.  That  goods  were  fraudu- 
lently avervalmd  in  the  policy.  6.  A  traveiae  that  N.  was  interested  in  the 
§kip,  7.  A  traveite  of  his  interest  in  the  goods.  8.  Denial  that  policy  was 
effected  by  plaintiflh  as  agents  for  N.  (t)    9.  Denial  that  ship  ever  sailed  on 

(r)  MuUer  v.  Hartahoni,3  Bos.  6c  PuU.  (I)  Bad,  as  amonntiag  to  noo  assump- 
596.  sit.     Satberland  o.  Pratt,  11  Blees.  Sl 

(#)  Andiews  t.  Palsgrave,  9  East,  335.    V^els.  296. 

VOL.  n.  49 
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FlBftdiig  ttve-  tfaevoyaga  10.  TsRTenecf  tibeloMof  tlie^Dorik.  11.  IVsrefw  of  Oud  Ioh 
rai  mattew.  of  the  «At>.  12.  Thftt  the  goods  were  fraudultiUly  lott.  13.  That  ship  vaa 
fraudulently  lost.  14.  That  a  small  and  inconsiderable  portion  of  the  cargo 
onlj  was  put  on  board  as  a  doak  and  pretence  for  effecting  a  policy  of  insur- 
aaoe,  and  wilh  tfaii  intent  of  dafrauding  the  underwritere  in  the  event  of  tte 
kis  of  the  ship.  16.  That  a  amall  and  inoonaiderable  portioa  only  of  flie 
oargo  was  loaded  on  board,  with  the  intent  that  it  might  q»pear  to  ocnstitnte 
a  valuable  cargo*  and  with  the  intent  that  it  should  be  lost  by  frand.  16. 
IlQViatioiL 

The  Court  of  Exchequer,  having  been  moved  for  leave  to 
1806*  *^lead  the  above  several  matters,  after  argument,  held  that 
the  Ist,  2nd,  14th,  and  15th  pleas  were  substantially  pleas  of 
fraud,  and  as  the  subject  matter  of  the  three  latter  might  be 
given  in  evidence  under  the  1st,  they  ought  not  to  be  allowed 
to  be  pleaded  with  it :  the  defendant  must  elect  one  of  those 
four,  but  the  other  twelve  pleas  might  be  allowed,  (u) 

(»)  fields.  Rew.SDowl.  P.  C.  N.  8.  543. 


(1828) 
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07  THB  REPLICATION. 

^  459.  With  regard  to  the  replication  and  subsequent  pro-  Of  the  repii- 

ceedings,  as  they  are  mainly  determined  by  the  nature  of  the • 

defence  set  up,  and  are  not  subject  to  any.  rules  peculiarly 

applicable  to  actions  on  policies  of  insurance,  it  will  not,  in 

this  place,  be  necessary  to  say  much.^    It  may,  however,  be 

observed,  that  the  replication  de  injttrid  is  admissible  in  all  SS£r£^  * 

actions  of  assumpsit  on  policies ;  the  effect  of  so  replying, 

in  throwing  upon  the  defendant  the  burden  of  proving  all 

the  material  allegations  of  his  plea,  has  been  well  shown  in 

the  case  of  Elkin  v.  Jansen,  where,  in  answer  to  an  action 

on  the  policy,  the  defence  was  set  up  that  the  plaintiff  had 

been  guilty  of  a  material  concealment  in  not  communicating  Bardea  of 

the  date  of  a  bill  for  ship's  disbursements,  drawn  by  the  cap-  Lim  raiMd  by 

tain  of  a  missing  ship  at  her  foreign  port  of  departure,  the  i^i^to  a 

day  before  she  sailed  thence.     The  plaintiff  having  replied  de  ^^ 

mjuriA^  the  Court  of  Exchequer  held,  that,  on  the  issue  thus 

raised,  the  defendant  was  bound  to  make  the  negative  fact  of 

non^communicaiion ;  though  as  to  this,  they  acknowledged 

that  very  slender  evidence  would  suffice,  (a) 


{a)  EUdn  v.  JuMea,  13  Mmi.  at  W«b.  656;  and  see  tba  ohwmtiona af  MK  & 
AUei»n,pp.064.e69. 


1  SeeOrinroldtr.  Natk»alIiit.Co.3Cowieii,9& 
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1310*  •CHAP.  IX. 

FORM  OF  PLBADINGS  IK  ACTIONS  NOT  BBOUGHT  OK  XHB 
POUOT)  BUT  ABIBIKG  OCT  OF  THB  BSLATIOKB  OF  IHS 
PABTIB8    THERETO* 

Form  of  plead-  §  460.  1.  AcnoNs  by  broker  foT  premiums  and  commUsums. 

nSTbRNi^t  oo  In  suing  the  assured  for  premiums,  if  they  have  not  been 

wSrffr^t  y  Rctually  paid  over  by  the  broker  to  the  underwriter,  or  there 

J^J^J^^  ^  be  any  doubt  as  to  the  assured  being  cognizant  of  the  usage 

thereto.  at  Lloyd's  to  take  settlement  on  account  as  payments,  the 

A^kmby  bro-  safer  modc  is,  to  declare,  not  simply  as  for  ^  money  paid/' 

urns u^TOOh  but  for  ^*  money  due  for  premiums  caused  and  procured  to 


derwittef  lo 


be  effected  by  the  defendant.''  (a)  Commissunu  may  be  re- 
covered under  a  common  count  for  work  and  labor  (6),  or 
for  work  and  labor  and  commissioos.  (c) 
AetioMbr  hb-  3.  In  octions  by  underwriter  to  recover  back  losses  imprO' 
perly  paid^  or  ihe  proceeds  of  salvage^  afUr  payment  of  total 
^^*  fosf — the  proper  form  is  the  common  count  for  0K>ney  had 
and  received  (d) ;  and  the  same  remark  applies  where  the 
action  is  brought  by  the  broker  to  recover  back  a  loss  paid 
to  (e),  or  passed  in  account  with  the  assured  (/),  under  a 
mistake  of  fact 
t^^h!S^  3*  Actions  bromght  by  the  assured  agaimt  ihe  broker  for 
^i^iUgenoe.  nsgfigenee.  -» The  following  precedents  of  declarations  in 
such  actions  are  here  referred  to  as  likely  to  be  of  fnractical 
utility :  — 

» 

1311  *  ^*  ^<^^  against  an  insurance  broker  for  not  effecting  a 

(a)  DalaeD  v.  Muir,  1  Camp.  532 ;  and  (c)  AbIo  form,  8  Chitt  F1.  dS,  SUi  ed. 

Me  especially  Power  v.  Batcher,  10  B.  (iQ   Billue  v.  Lamley,  2   Eaat,  460. 

Ab  Cr.  339.    See  also  as  to  the  law  (mu^  Bouz  a.  Salvador,  3  Bmgh.  N.  C.206. 

Part  L  Chap.  V.  vol.  L  pp.  137- 139.  («)  Edgar  «.  Bampalead,  1  Camp^  41L 

(4)  Power  V.  Botcher,  10  B.  9c  Cr.  (/)  Jameann  g.  Bwaiaeatoae^  %  Camp^ 

329.    As  to  oommianoiis  4A  eredere^wtt  «M6. 
Gairathen  a.  Graham,  14  East,  978. 
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proper  alleretioD  in  policy,  so  as  to  cover  a  proposed  Fonnof  pM- 
alteratiofi  in  the  voyage,  (g*)  IS'blS^t^ 

b.  Amimpnl  against  an  insurance  broker  for  breach  of  im-  ^^  out  of 
plied  contract,  in  not  giving  dae  notice  to  his  employers  }J^  ***J5^  ^ 
of  his  failure  to  procure,  on  their  terms,  an  insurance  tbereio. 
which  they  had  specially  instructed  him  to  effect.  (A) 

N.  B.  In  this  case  the  court  held  that  the  giving  such 
notice  is  part  of  the  duty  implied  from  the  undertaking  to 
effect  an  insurance,  and  that  an  actual  promise  to  give  such 
notice,  though  averred  in  the  declaration,  need  not  be  proved. 

c.  Case  against  policy  broker  for  not  procuring  a  stamped 
policy  to  be  executed  in  reasonable  time  by  an  in- 
surance company,  (i) 

d*  In  addition  to  these  precedents,  it  may  be  useful  to  ceee  a««intt 
refer  to  a  declaration  in  case  against  the  secretary  of  JS^^^^com?* 
an  insurance  company  for  false  representation  as  to  the  v^^y  ^^  ^^^ 
affairs  of  the  society,  whereby  plaintiff  was  induced  to 
effect  an  insurance  with  the  company,  (j) 

4.  Actions  by  shipowners  or  owners  of  goods  against  their  ActioDs  bf 
co-adventurers  for  general  average  contribution.  —  The  follow-  Sw^re'or'  ** 
ing  precedents  of  declarations  may  be  found  useful :  —  Krgeni^vf* 

a.  Action  by  shipotoner  against  owner  of  goods  for  con-  •**««  contribu- 
tribution  in  general  average  for  sacrifice  of  tackle  and 
expenses  incurred  in  saving  ship  and  cargo.  (A:) 

&•  Action  by  shipowner  against  owner  of  goods  for  ship's 
stores  necessarily  thrown  overboard  to  save  ship  and 
cargo :  action  held  to  lie,  though  the  jettison  took  place 
after  ship  was  captured,  and  while  she  was  in  possession 
of  the  enemy.  (/) 

c.  Action  by  owner  of  goods  carried  on  deck  against  ship- 
owner *for  contribution  by  reason  of  their  jettison,      *1312 
setting  ont  a  custom  of  trade  to  carry  such  goods  on 
deck.(f9i) 

5.  Action  by  shipowner^  or  owner  of  goods^  against  under-  Aetiom  by  the 
writer  to  recover  proportionable  share  of  sums  paid  in  general  agamtt  the  un- 

derwriten  for 

(g)  CfaapBMA  9.  Walton,  10  Bin^.       (j)  Ponti&x  v.  BisgoM,  3  Man.  4e  ofsunia  paid  k 

07.  Gr.  63.  oonthboUoo. 

(A)  CaHcnder  v.  OeWcha,^  Bwgb.  N.       (i)  Birklejr  v.  PicagraTe,  1  Eaat,  220. 
C.  flS.  (/)  Price  v  NoUe,  4  TaunU  123. 

({)  TuipiB  V,  Blum,  9  Maa.  9l  Or.       (m)  Qvuid  v.  Oliver,  4  Biaf  b.  N.  C. 

455.  134.    See  altfo  S.  C.  2  Mao.  9l  Or.  206. 

2  ScoCl'tf  N.  R.  263. 

49  • 
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Poim«f  piMd.  merage  catUrihuUtm :  wfaen  the  aolioo  is  brooffht  agaiaflt  the 

not  branght  oa  onderwritery  the  policy  must  be  set  out  in  the  dedaralioii : 

!^^^*^^  a  very  instnictiTe  precedent,  both  of  the  dedaiation  and  the 

K^rijw'^  snbseqoeot  {dendings  in  such  ease, will  be  found  in  the  report 

<*>««<>'  of  Milward  v.  Hibbert*  (a) 

(fi)  Biflwud  9.  Hibbeil,  3  Qn.  &  ISO. 


(1327) 


♦CHAP.  X.  •1313 

Afl  the  rales  of  evidenoe  apfrfiattbte  to  triab  on  polieias  of  EWdence  tt  the 
insurance  do  not  vary  from  those  whioh  prevail  in  other  ' 
cases,  it  is  proposed  only  to  notice  snoh  points  of  die  law  of 
evidence  as  are  of  frequent  practical  occurrence  in  actions  on 
policies,  referring  the  reader  for  more  extended  information 
to  worics  more  especialiy  devoted  to  the  consideration  of  this 
branch  of  the  law.  As  far  as  relates  to  oor  present  pvrpose, 
the  subject  <^the  present  chapter  may  conveniently  bo  divided 
as  f[>llows ;  •— 

Sect.  I.  Provinces  of  the  court  and  jury  in  trials  on  policies 

of  insurance* 
Sbct.  IL  Admissibility  of  parol  evidence  to  explain  policies, 
BfiCT.  in.  Witnesses. — Effect  of  Lord  Deqman's  act 
Sect.  IV*  Proof,  admissibility,  and  effect  of  documenta  fre- 

qaently  adduced  in  trials  on  policies. 
Sbot.  V.  Proof  of  the  making  of  the  policy.  —  Agency,  &c 
Sbot.  YL  Proctf  of  the  subscription  of  the  policy. — Agency, 

&c. 
Sect.  VII.  Proof  of  compliance  with  warranties. 
Sect.  VIII.  Proof  of  interest 
Sect.  IX.  Proof  of  ship's  sailing,  and  of  the  inception  of  the 

risk. 
Sbot.  X.  Proof  of  loss.*— Varianoe. 
Sect.  XI.  Evidence  in  defence. 


Sect.  I.   Provinces  of  the  Court  and  Jury  in  TMals  on  PoH- 

cies  of  Insurance. 

§  461.  A  special  jury  of  London  merchants  being,  gen-  QoeMioiuiraUt 
erally  speaking,  especially  qualified  to  determine  all  questions  ^ 
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Court  takes 
judicial  aotioe 
ofeataUiihed 
uaagca  of  trade. 

•UaaaoaofMN 
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Whether  partiea 
to  the  policy 
are  bound 
thereby  ia  a 
mixed  question 
o(  law  and  fact. 


Theoonstnio- 
tion  of  the  poli- 
cy ia  for  the 
court:  the 
meaning  of 
technical  or 
doubtful  terms 
ibr  the  jury. 


relating  to  mercantile  usages  and  mercantile  terms,  sncfa  ques- 
tions are  generally  left  for  their  decision :  with  regard  ^o  the 
custom  of  merchants,  and  the  general  and  known  usages  of 
trade,  the  courts  wiir  take  judicial  notice  of  them,  at  ail 
events,  where  they  have  been  settled  by  a  course  of  judicial 
determinations,  in  which  case  they  are  regarded  as  forming 
part  of  the  law  merchant,  (a) 

The  usages,  howaver^  of  a  partieular  trade  (6),  or  of  a  par- 
ticular place,  as  the  custom  of  Lloyd's  (c),  must  be  proved  by 
parol  evideaee  to  the  satirfudioo  of  the  jury :  ^  the  qoeslion, 
whether  the  parties  to  the  ooniract  must,  from  their  j^ce  of 
residence,  habits  of  busiiieas,  or  other  eircumslauoes,  be  taken 
to  be  cognisant  <rf  Ihe  usage  of  Lbyd's,  is  also  for  the  jury  (d) : 
and  upon  their  finding,  oa  this  point,  it  will  depend,  whether 
the  court  hold  the  parties  bound  by  the  usage,  or  the  reverse. 
It  is,  however,  in  all  cases,  for  the  coort  to  decide  whether 
evidence  of  usage  is  admissible :  and  the  principle  on  which 
they  proceed  in  determining  this  point  is,  that  such  evidaux 
is  only  admissible  to  eocplain  what  is  doubtful^  neoer  to  cowtra" 
did  what  is  plain,  {e) 

The  construction  of  the  policy,  when  the  meaning  of  its 
terms  k  ascertained,  is  for  the  coort :  but  the  interpretation 
to  be  put  upon 'technical  terms  (/),  the  extension  given  by 
mercantile  usage  to  descriptidne  of  ports  or  {daces  named  in 
the  policy  (g*),  and  the  construction  of  peculiar,  novel,  or  un- 
usual clauses  (A)  is  for  the  jury :  in  these  eases  it  is  for  the 
jury  tosay  whatthem6afim^qf£Aeei^e«»ioiw»;*  but  for  the 
court  to  decide  what  ihe  meaning  of  the  contract  is.  (i) 


(a)  Bamett  a.  Bnndao,  6  Man.  de  Or. 


(b)  Pelly  9.  Royal  £zoh.  Comp.  1 
Bnrr.  341.  Noble  e.  Kennoway,  Dougl. 
910,  ftc.  Miiwaid  v,  Hibber^  3  Q«.  a 
120. 

(c)  Qabay  v.  Lloyd,  3  B.  &  Cr.  793. 
Lawrence  v.  Aberdein,  5  B.  &  Aid.  107. 

(«0  Stewart  v.  Abeidein,  4  Mees.  & 
Wek21L 
(e)  Blackett  v.  Boyal  Exch.  Ass.  Comp. 


2  Cr.  %  J.  244.  CroAs  n.  Xarihal,  7 
C.  6c  P.  SO?. 

(/)  Houghton  i».  Gilbait,  7  C.  &  P. 
70L 

ig)  GoastaUe  «.  NoUe,  2  Tamtt.  408. 
Cookey  a.  Atkineoa*  3  B.  dc  Aid.  400. 
Robertson  v.  Clarke,  1  Bingh.  445.  Moxon 
9.  Atkyna,  3  Camp.  100. 

(A)  Parr  v.  Anderson,  6  East,  207. 

(i)  Pte  Parke,  B.  in  Huiohinnoa  «. 
Bowker,  9  Mees.  dc  Wels.  542. 


I  See  MXanahan  r.  Universal  Ins.  Co.  l  Petera,  (S.  C.)  184. 
*  See  Stebbios  v.  Globe  Ins.  Co.  2  Hall,  632. 
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The  question  of  the  nuteriality  of  a  repretentation  (j)  or  Pmvjmm  or 
^concealment  (k)  are  questions  for  the  jory^^  though  the  judge  jur^  in  u^  oa 
in  such  cases  ought  4o  lake  care  that  they  are  not  misled  by  £Si!^^"'' 
any  thing  that  eoines  out  in  the  eTideace  (/),  and  the  court  natenrifty  of 
wik  grant  a  new  triali  whenever  they  think  the  verdbt  "iw^wttioa 

'  *'  and  ooooew' 

against  the  weight  of  the  evidence  (m) ;  the  question  whether  moot  is  for  the 
a  given  ship  wap  out  of  time  on  a  given  voyage,  seems  ex*  ^^  ^n^s 
clusively  a  question  lor  the  jury,  (n) 

In  cases  of  deviation,  the  queslioni  as  to  what  is  Ihe  usual  l>«vi«tioii« 
or  prescribed  course  of  the  voyage  insured,  is,  generally 
speaking,  for  the  jury,  and  is  to  be  made  out  by  the  evidence 
of  mercantile  men:  when  so  ascertained,  the  question  whether, 
apon  the  whole  constmetion  of  the  policy,  and  under  all  the 
circumstances  of  the  case,  there  has  been  what  amounts  to  a 
deviation,  is  for  the  court : '  it  is  lor  the  jury  to  say,  whether 
a  given  voyage  has  been  coomienced  or  proKteuted  within  a 
feasooaUe  time,  (p)  ' 

The  question  whether  the  ship  was  seaworthy  when  she  Setwofthiiie«. 
sailed  is  for  the  jury  ip):^  wh^er  any  thing  has  been  done 

ij)  WDawM  «N  Fna»,  Doufl.  200.  N.  IL  IS.    Bn%M  «.  Hiuter,  1  llAiile 

Mackintosh   v.  Marshall,   11   Mees.  ^  9l  Sei.  14. 

Wek.   121.     Duer  on  Bepresentations,  (n)  Liitledale  9.  Dixon,  1  Bos.  Ac  iNiU. 

78, 198.  N.  R.  101.    Eltoo  v.  Lartdns,  5  O.  It.  P. 

(i)  Utiledale  «.  DixOQ,  1  Bos. It  Pntt.  89,362. 

N.  R.  191.     Rawlins  v.  0esbofougb,  2  (o)   Mount  9.  Laikins,  8  Bingb.  106. 
Mood.  &  Rob.  328.    Westbury  «.  Abei^    See  also  Phillips  v.  Irving,  7  Man.  4  Gr. 

Mn,  2  Mees.  k,  Wels.  267.  329. 

(/)  Maclcintosh  v.  MaisbaU,  11  Mees.  (p)  See  tffM,  Part  II.  Chap.  lY. 
ft  Wels.  120.                                            *Sect.ia  pp.  089-668. 

(m)  Willes  V.  Gtover,  1  Bos.  %  Poll. 


I  NewTortc  Fiiem.  Ins.  Co. «.  WaMea,  12  John.  913;  Livingitoo  v.  Delafield, 
1  John.  922 ;  Mnrgatroyd  v.  Crawford,  3  Dallas,  491 ;  Livingston  «.  Maryland  Ins. 
Co.  9  Crancb,  274 ;  Maryland  Ins.  Co.  s.  Radeasi  0  Cranoh,  338 ;  Fletcher  v.  Com- 
monwealth Ins.  Co.  18  Pick.  419. 

*  Lippinoott  «.  ixxusiana  Ins.  Co.  2  Looisiann  R^  390;  Crosby  v.  Fitch, 
12  Cono.  421. 

*  The  materiality  of  the  time  of  sailing  is  for  the  jury ;  M'Lsnahan  «.  TTniveisal 
Ins.  Co.  1  Ptttera,  (8.  C.)  166, 191 ;  so  m  the  question,  whether  a  deviation  has  taken 
place  by  a  vessel  being  detained  in  the  offing  of  the  harbor,  waiting  for  the  master  and 
for  the  papeis ;  ib. ;  so^  what  is  a  suitable  ciew,  and  what  is  pilot  groond ;  ib. ; 
Treadwelt «.  Union  Ins.  Co.  6  Cowen,  270.  The  fairness  of  a  valuation  is  a  question 
lor  the  jury.  Clark  s.  Ocean  Ins.  Co.  16  Pick.  269;  so^  whether  a  lorn  within  the 
policy  has  taken  place.    Mer.  Ins.  Co.  of  Alex.  9.  Tucker,  3  Cranoh,  397. 

*  Chnse*.  Bagle  Ins.  Co.  9  Pksk.  91;  See  Presoott  tr.  Union  Ins.  Co.  1  Wheat. 
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to  waive  Um  obligttion  t>f  tbe  implied  wMrmaty  is  for  the 
court,  (jq) ' 

In  oaaes  of  alleged  iUegality  for  violating  the  laws  of 
blockade,  the  qoestioa,  whether  ackuU  oiHice  of  a  blockade 
has  been  given  to  the  captatp  ia  for  the  jury  (r)  :  whether  he 
baa  had  implied  notice  ia  for  the  court  (<):  the  queatkm, 
whether  the  captain  was  endeavoring  to  break  the  blockade, 
when  taken,  is  a  question  for  the  jury.  (<) 

When  the  question  turns  upon  the  extent  to  which  the 
plaintiff  is  entitled  to  recover,  in  respect  of  his  intereat^  the 
^jury  may  be  asked  whether,  in  procuring  the  policy  to  be 
effected,  he  intended  to  protect  his  own  interest  only,  or  that, 
also,  of  other  parties  not  named  on  the  record,  but  having  an 
interest  in  the  subject  of  insurance*  {uy 

In  determining  whether  the  loss  on  a  wrecked  or  stranded 
ship  is  conslruAively  total,  the  jury  should  be  asked,  whether 
a  prudent  owner,  if  uninsured,  and  acting  on  the  soundest  and 
best  judgment  that  could  be  ibrmed  at  the  time  and  on 
the  spot,  would  have  sold  or  abandoned  the  ship,  as  she  lay, 
rather  than  attempted  to  repair  her  :  if  so,  the  loss  is  total,  (a) 
Whether  notice  of  abandonment  has  been  given  in  due  time 
is  a  question  for  the  court,  (voi)  ^ 

In  actions  against  policy  brokers  and  other  agents  for 
negligence,  the  questions  of  reasenable  MU  and  care,  dm 


{q)  Weir  «.  Aberdein,  2  R  &  Aid.  380. 
(r)  HarraU  v.  Wiie,  Duu.  &  U.  234. 
Winder  v.  Wise,  ibid.  238. 
(«)  Naylorv.  Taylor,  ibid.  240. 
(t)  Ibid. 


14.  Irving  o.  BJcbardsoB,  2  B.  &  Ad. 
123. 

(v)  Supra,  Fart  III.  Chap.  VUL  Sect 
U.  Art.2L 

(10)  Part  m.  Chap.  IX.  Sect.  UL  voL 


<«)  Curathwi  V.  Sheddei^  S  Taunt.    \L  p.  1163. 


>  The  question,  whether  an  abandonment  is  made  in  a  reasonable  (jme,  is  a  mixed 
question  of  law  and  fiict,  and  where  the  facts  are  not  agreed,  it  should  be  sabmitted 
to  the  jury.  Reynolds  «.  Ocean  Ins.  Co.  22  Pick.  191 ;  Smith  v.  Newburyport  Ina. 
Co.  4  Bfass.  668,  670 ;  Maryland  Ins.  Co.  v.  Ruden,  6  Cranch,  338.  See  also  the 
other  cases  cited  to  this  point,  anu,  1164,  in  note;  Mellon  v.  Louts.  State  Ins.  Ca 
6  Blartln,  (N.  S.)  424.  Whether  an  abandonment  has  been  accepted  or  not  n  a 
question  for  the  jury ;  Bell  v  Smith,  2  John.  98.  So,  whether  due  diligence  has 
been  exercised  in  oountermanding  an  order  for  Insurance.  M^Lenahan  v.  UniTereal 
Ins.  Go.  1  Peters,  (S.  C.)  184.  So,  what  is  such  a  necessity  as  will  justify  the  master 
jn  selling  thp  eergo,  in  a  case  of  shipwreck.  Per  Putnam,  J.,  in  Bryant  v.  Common- 
wealth  Ina.  Co.  IS  Pick.  543. 
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diUff^nce^  andgrou  neghgmce^  must  generally  speaking,  be  Provmoesortiie 

J      .1     1  ...       .  ^   ^  ooort  and  jury 

decided  by  the  jury,  (x)  in  trials  on  puii- 

eiesof  inauf* 
anoe. 


Sbct.  IL  Of  the  Admiisibmt^  of  Parol  Evidence  to  esqdmn 

Policies. 

^  462.  The  principles  relating  to  this  branch  of  the  law  of  qr the  admim. 
evidence,  as  far  as   it  affects  policies  of  insurance,  have  evISenoetoex- 
already  been  considered  and  illustrated  in  the  chapter  on  the  P^°  v^^'*^- 
construction  of  the  policy,  to  which,  therefore,  the  reader  is  Principal  and 

g,  i  extent  to  which 

referred  for  further  information  on  the  point  (y)  :  ^  the  general  parol  eyidenoe 
result  of  the  authorities  is,  that  in  this,  as  in  every  other  case  ^ 
of  the  interpretation  of  written  instruments  by  parol  testi- 
mony, such  evidence  is  admissible  only  to  explain,  and  never 
to  vary,  control,  or  contradict,  the  terms  of  the  contract : '  nor 
*doe8  the  evidence  of  the  customs  and  usages  of  particular      •  ^^^^ 
mdeS)  as  applied  to  the  interpretation  of  policies,  form  any 
virtual  exception  to  this  now  well  established  rule;'   the  ^'^^^^^.^j^^ 
decisions,  as  Lord  Denman  observes,  going  no  further  than 


is  —  that  such  evidence  is  admissible  ^^  for  the  neeesuary 
explanation  of  ambigmus  terms."  (z)  ^   It  is  on  this  principle, 

{x)  Taylor  on  Evidence,  vol.  i.  pp.  37,  him  on  this  subject,  to  the  very  able  and 

SB.    As  to  tbe  natare  of  the  evidence  on  Ineid  statement  of  the  law  contained  in 

wkioh  Umr  judgment,  in  aach  caae,  is  Mr.  T^ykw^  Law  of  Evidenoe,  part  ii. 

to  be  Ibandedysee  tmU^  vol.  i.  p.  1S6-  chap.  xviiL  vol.  ii.  pp.  748-795. 

163.  (<)  la  Trueman  v.  Loder,  11  Ad.  de 

(y)  Put  I.  Chap.  III.  pp.  64  -  80.    The  EU.  600. 
reader  will  thank  me  also  for  relerrinf 


>  ilff(e,7dto80,innoles;  IDuer.Ins.  167,f  14,etseq. 

s  See  1  Oreenl.  Ev.  f  275^  et  seq. ;  1  Duer,  Ins.  176»  f  27 ;  Astor  v.  Union  Ins. 
On.  7  Cowen,908;  Mamy  «.  Hatch,  16  Mass.  465;  MeOen  v.  National  Ins.  Co. 
1  Han,  49S;  Lery  v.  Merrill,  4  Oreenleaf,  180.  Where  a  policy  contained  a  memo- 
nndnm  written  on  the  margin,  that  the  ship  was  spoken  «<  en  the  27tb  of  August,**  it 
was  beftd,  in  Mnssaehuseits,  that,  in  a  suit  at  la  w,  proof  that  «  27lh  »  was  inserted  by 
miMake,  instead  of  ««20th,''  was  not  admisBible..  Ewer  «.  Wash.  Ins.  Go. 
16  Pk*.  168.  ♦ 

•  1  Gteenl.  fir.  f  998,  et  •«!. ;  9  Greenl.  Er.  1 377;  Eager  «.  Atlas  Ins.  Cow 
14  PKk.  141. 

4  *<Parol  evidenoa  of  usage  or  oostom  is  admiMiUe,"  says  Mr.  Oreenlesf, " * le 
MMuar  imdimuf  as  it  is  termed,  that  is,  to  show  what  things  are  customarily  treated 
as  inddeBtal  and  oooaskmal  to  the  principal  things  whkh  k  the  subjeot  of  theeontrad, 
or  to  whksh  the  instramant  relates.  This  evidence  is  admitted  on  the  principle,  that 
the  patlias  did  not  kilsad  to  express  m  wrMng  the  whole  of  the  contract,  by  which 
tiwy  wcM  to  be  beuad,  b«t  oily  to  malm  their  oeotfuot  with  rrferenoe  to  the  knewa 
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c^tiM  mkmmh  and  only  to  this  extent,  that  the  evidence  of  contemporaaeona 
cfviieaoe  to  ex-  parol  Statements  can  be  admitted  to  interpret  the  policy: 
pi>in  poiieiM.^  ^j^^^  ^^^  ^^1^  |^  ^^^^^  ^^  explain  its  ambiguous  terms,  oeTer 

tn^ior^k-    to  restrain  or  contradict  its  plain  language.^     Thus,  where 


laMiue^tiie  *  V^^7  plainly  specified  Archangel  and  Leghorn  as  the  two 
P^r-  termini  of  the  voyage,  the  underwriters  were  not  allowed  to 

prove,  by  parol  evidence,  that  the  risk  was  not  to  commence 
till  the  ship  had  reached  the  Downs«  {a)  So,  where  a  policy 
was  effected  on  goods,  ^^  in  ship  or  ships,"  from  Surinam  lo 
London,  parol  evidence  was  held  inadmissible  to  show  that 
a  particular  ship^  which  was  lost,  had  been  verbally  excepted 
at  the  time  of  the  contract.  (A) 


Sbct.  hi.  WUnenes.  —  Effect  of  Lard  Dmman^s  AcL 

mSSTl^  ^  *^'  ^*"^  ^^^  Denman's  act  (6  &  7  Vic.  c.  86.,  a.  n. 
Denmaa'a  acL  1843,)  all  ofojections  to  the  competency  of  witnesses,  on  the 
OnoeLord  ffround  of  interest,  have  been  removed,  subject  to  certain 
the  put/  00  exceptions,  of  which  the  only  one  that  appears  to  have  any 
poi^idfeci-  practical  bearing  on  actions  upon  pdicies,  is  that  relating  to 
•ouiudkn^ ^  "  ^*^V  P^^*^  ^^  f^Aoje  immedkUe  and  indwidual hAaif  amf 
bie  M  a  witneas  adixm  may  be  brauglU  or  defended^  either  wholly^  or  in  parL*^ 
in^wiKM^Mme  Under  this  exception,  it  should  seem  that,  where  the 
brou^t?"  *  action  on  the  policy  is  brought  in  the  name  of  the  broker, 
ihe  party  on  whose  behalf  it  is  effected  would  still  be  an  in- 


(a)  Kaimes  v.  Eni^^htloy,  Skm.  54.  Corap.  2  C.  &  J.  244.     GfoAa  v.  Hai^ 

{h)  WeatoD  v.  Ernes,  1  Taunt.  115;    ahall,  7  C.  &  P.  597 ;  and  ase  voL  i  ppu 
and  aee  Blackett  v.  Rofal  Exch.  Aas.    75^79. 


•ndeaubliibed  uaagea  and  cnatoma  relatinf  to  the  aufagect«iattor.  BoC,  in  all  eaaea 
of  Uiia  aort,  the  rale  for  admitting  the  evidence  of  ueage  or  cuatom  moat  be  taken  with 
tb»  qaalification,  tJuit  the  evidence  be  not  repagnant  to^  or  inoonaialent  with,  the 
oontraot ;  for,  otherwise,  it  woald  not  go  to  inteipiet  and  explain,  bat  to  contradiot 
that  wliich  ia  written.  This  role  doea  not  add  new  lerms  to  the  contract,  which  can* 
not  be  done ;  bat  it  shows  the  fuO  extent  and  meaning  of  ihoae  which  aie  contained 
m  the  insimment."  1  Oieenl.  £v.  f  2M.  See  ofUa,  75  to  80,  in  aotea  end  enaea 
cited ;  1  Duer,  Ins.  176»  f  27,  et  aeq. 

I  "The  principle  of  admianon,"  aaya  Mr.  Offeenleaf,  « in  all  the  eaaeanwbidi 
parol  evidence  has  been  admitted  in  exposition  of  that  which  is  wiitlen,  is,  that  the 
oonrt  may  be  placed,  in  legard  to  the  snnoandiag  ciroam0tances,aa  neaiiy  aa  poasihle 
in  the  situation  of  the  party,  whoae  written  language  is  to  be  inteipreled,  the  qoea- 
tioQ  beingf  wbnV  did  the  peiaon,  thna  oifanmslanced,  mean  by  the  language  he  haa 
employed?"    1  Gieeni.  £v.  1 295^ a.    See Co«km •. fiowae,  1  Caines, 291. 
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admissible  witness  for  the  pkantiff;  at  least,  in  the  absence  wuneffes.— 
*of  distinct  proof,  that  the  action  was  not  brought  by  his  Denman's  act. 
authority,  or  for  his  benefit,  (c)     It  is  suggested  by  Mr«      «T318~ 
Taylor  that,  in  cases  of  this  nature,  the  question  on  which 
the  competency  of  a  witness  mainly  turns,  is,  whether  he  has 
authorized  expressly  or  impliedly  the  commencement  or  de- 
fence of  the  action,  and  whether,  in  point  of  fact,  he  has 
rendered  himself,  in  any  way,  directly  responsible  for  the 
costs,  (d)  ^ 

Sect.  IV.   Proofy  AdmuribilUy^  and  Effect  of  Documents 
frequetUly  adduced  in  TriaU  on  Policies. 

Aet.  1.  Proof  of  Judgments  of  Foreign  Prize  and  of  Vice- 

AdmiraUy  Courts. 

$  464.  The  usual  mode  of  authenticating  the  judgments  of  JJJ^'g'J^f^j 
foreign  courts  is,  by  exenof^lification,  under  the  seal  of  the  of  documents 
court  {e) ;  and,  as  a  general  rule,  the  seal  must  be  proved  (/)  ^  duoedUi^tnate 
The  courts  of  the  United  States  have,  however,  admitted  an  '^^'^^' 
exception  to  this  latter  branch  of  the  rule  with  regard  to  J^^^^J^^. 
seak  of  foreign  prize  courts,  on  the  ground  that  such  seals  ^^^^  ^^^ 
belonff  to  courts  of  the  Law  of  Nations  (g)  :  it  may  be  con-  take  judicial 

®  \©/  J  noUoeofthe 

aeal  of  foreiffn 
(c)  See  Taylor  on  Evidence,  f  976,  vol.    nan  o.  Rucker,  1  Camp.  63.    9  East,  192  oourta  of  prue  ? 

tL  p.  802,  and  the  onae  of  BeU  v.  Smith,  S.  C. 

6  B.  4c  Cr.  186  tbero  cilad.  {g)  2  Kent^t  Comm.  (Sth  ed.)  12L 

{dj  Taylor  on  Evidence,  quA  mpra.  note  (a).    Story*a  Conflict  of  Lawa,  808. 

(«)  Taylor  on  Evidence,  vol.  ii.  pp.  ^  Teaton  o.  Fry,  5  Crancb,  335,  343. 

1031, 1032.    It  may  also  be  by  examined  Tbompaon   e.  Stewart,   3   Conn.    171. 

copies.  Ibid.  1  OreenL  £v.  S^.^ 

(/)  Henry  o.  Aday,  3  EaU,  221.  Bucha- 


*  SeelOreenl.  Ev.f  305;  Steiabach  w.  Rhindander,  3  John.  Cat.  260.  Thema*. 
icr  of  the  vcawil  ia,  to  most  purposes,  a  competent  wilneaa  in  auiu  on  policies  upon 
the  ship  or  oaigo;  «,  to  prove  a  Iom  of  a  part  of  the  cargo  by  plunder  by  a  privnteer. 
Hicks  V.  Fitnmmoos,  1  Wash.  C.  C.  279.  So  other  agents.  Mackay  9.  ahine> 
lander,  1  John.  Cas.  406 ;  Rankin  9.  Aner.  Ins.  Go.  1  Hall,  619.  The  shipowner  otay 
be  a  witneas  for  the  shipper  of  goods  in  an  action  upon  a  poUcy  on  goodai  Ruan  o. 
Gardner,  1  Wash.  C.  C.  145.  But  see  Rotherve  9.  Eltoo,  Peake,  84  \  Morish  9. 
Footer  8  Taunt.  4Sl. 

*  SeelQreenLEv.  f  514:  CatleCt  9.  Pacific  InsL  Go.  1  Paine  C.  C.  505 ;  Buttriok 
9.  Allen,  8  Mass.  273;  Pudnrd  v.  Hill,  7  Cowen,  434;  Yeaton9.  Fry,5Cranch, 
335 ;  Gardner  v.  Columbian  Ins.  Go.  7  John.  514  {  Taloott  9.  Delaware  Ins.  Go.  2 
Wash.  G.  G.  440.  But  the  seal  of  n  court  under  the  same  jurisdiction  needs  not  to 
bepioved.    Sobry  9. Laisbe, 2 Harr.  4t  John.  103 ;  1  Greenl. £v. 1 0. 

TOL.   n«  50 
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sidered  doubtful  whether  the  same  rule  would  be  acted  upon 
in  this  country,  (k) 

The  seals  of  all  other  foreign  courts,  of  our  own  colonial 
vice-admiralty  courts,  and  even  the  great  seals  of  the  colo- 
nies, rpquire  to  be  proved,  (t) 

The  admissibility  and  effect  of  foreign  judgments  have 
been  already  sufficiently  considered  elsewhere.^ 

*Art.  2.  LUn^t  Lists  and  Books^  and  lAoyis  Shipping 

Register. 


iioyd*t  booka 
aiidEQftli^lMla 
admiaaible  aa 
proving  Dotioe 
to  underwriter 
of  6ct  alleged 
tobavebeMi 
oonoeaied. 


§  465.  We  have  elsewhere  explained  the  nature  of  Lloyd's 
Usts^  both  foreign  and  English,  and  the  mode  in  which 
Lloyd's  books  are  made  up  (j) :  whenever  the  question  turns 
upon  the  concealment  of  a  material  fact,  Lloyd's  EngNdi 
listSf  and  Lloyd's  books^  are  admissible,  in  evidence,  as  pre- 
sumptive proof  that  the  underwriter  had  knowledge  of  their 
contents,  they  being  documents  to  which,  in  the  ordinary 
course  of  his  business,  he  has  access  (A:) :  nor  need  it  be 
shown,  in  order  to  fix  him  vrith  knowledge  of  their  contents, 
that  his  attention  was  peculiarly  directed  thereto ;  for  it  0 
his  duty,  and  part  of  his  occupation  to  consult  them  (/)  :  if, 
indeed,  information  as  to  the  ship's  name,  &c.,  necessary  to 
enable  the  underwriter  to  apply  the  intelligence  contained  in 
Lloyd's  lists  to  the  particular  subject  of  insurance,  have  not 
been  communicated  to  him,  the  presumption  of  notice  arising 
from  this  assumed  knowledge  of  their  contents  falls  to  the 

(A)  Taylor  on  Evidence,  rol.  L  p.  15.  Docnmentaiy  Evidenoe  Act  (8  it  0  VicL 

(t)  See  authoritjea  leferred  to  in  Taylor  c.  113^)  has  made  no  alteration  in  thii 

OB   Evidence,  vol.  i.  pp.   14,  15.     ^  1  reapect.    See  Taylor,  ibid. 

Gieenl.  Ev.  f  514.    Catlett  v.  Pacific  Lw       (J)  Vol.  i.  p.  ^  83. 

Co.  1  Paine  C.  C.  fi85.    Tie  oertifieale       (i)  Abel  o.  Potta,  3  Esp.  242.    JjpmAk 

of  a  consul  ■  not  an  admlanble  antheiiti-  o.  Dnmslbid,  14  East,  494.    Elton  a.  Lar- 

cation  of  the  sentence  of  a  foreign  Cooit  kins,  5  C.  dc  P.  86, 385.    8  Bingb.  US. 

Tandeipool  o.  Smith,  Pies,  of  GoL  Ins.  Macktetosb  p.  Ifanfaall,  11  Ifeca.  it 

Co.2CainesRep.155.    Catlett  v.  Paciiio  Web.  116. 

Ins.    Co.   1   Paine  C.  C.  505.  >     Hie       (Q  11  Mees.  &  Wds.  lao. 


>  ^flrta,  638  to 651,  and  in  notes;  Zinoe.  LooiriaBa  Ins.  Co.  6  Ifaitin  N.  S.  62; 
Baxter e.  N.  Eng.  M.  Ins.  Co.  6  Mass.  2r7;  Johnston  e.  Ludlow,  1  Caines  Cm. 
xziz;  Kemble9.Rhinelander,3Jofan.Cas.lS7;  De  Wolf  e.N.  T.  Ins.  Oo.2DJaha, 
214 ;  8.  C.  2  Cowen,  56 ;  Ocean  Ins.  Co.  e.  Fhmeii,  2  Wendell,  <S5;  Ludlow  v! 
Dale,  1  John.  Cas.  16;  3  Cainee,  Cas.  348;  Goix  e.  Low,  1  John.  Cas.  341 ;  a  C. 
2Jofan.Ca8.  480. 
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ground  (m) ;  and  the  case  is  the  same,  if  the  assured  have  Proof,  admtsM- 
made  any  representation  inconsistent  with  the  lists  which  is  of  documents^ 
calculated  to  mislead  the  underwriter,  (n)  dl^^i^'yid^ 

Whether  the  contents  of  ihe  foreign  lists  filed  in  Lloyd's  <^v^^^^^ 
inner  room  are  to  be  presumed  known  to  the  underwriter  is  Q<i«ry,a8tothe 
a  pomt  not  yet  decided :  upon  the  evidence  adduced  before 
the  Court  of  C.  Pleas  on  the  point  in  the  only  case  where  it 
was  distinctly  raised,  their  judgment  was  against  the  pre- 
sumption as  a  general  rule,  (o) 

In  one  case  Lord  Kenyon  admitted  Lloyd's  lists  as  evi-  Lloyd's  booka 
dence  of  ihefact  of  capture  (p)  ;  and  int  another  case,  on  a  prove  fact  of 
question  of  concealment,  Lord  Tenterden  admitted  them  as  SS^ade!"^ 
^against  the  assured^  to  prove  that  the  coast  of  Peru  had  been     «  1320 
declared  in  a  state  of  blockade  by  the  Chilian  government, 
coupled  with  the  evidence  of  the  broker,  that  he  had  read  the 
xiotification  in  the  list  before  effecting  the  policy,  (q) 

Lloyd's  Shipping  Register  is  a  document  prepared  under  Uoyd'a  Britith 
the  authority  of  the  chairman  and  committee  of  Lloyd's  8hipp^^'§«git- 
Register  of  British  and  Foreign  Shipping,  (constituted  in  its  whlohitk pre- 
present  form  in  a.  d.  1834,)  and  is  made  up  from  the  reports  P^* 
of  shipping  surveyors,  stationed  at  London  and  the  outports, 
and  known  as  lioyd^s  Surveyors :  the  professed  object  of  the 
society,  and  of  the  register  published  under  their  sanction,  is 
to  obtain,  and  exhibit  for  the  use  and  information  of  ship- 
owners and  underwriters,  a  classification  of  different  ships 
which  shall  indicate  with  as  much  correctness  as  possible, 
their  real  and  intrinsic  qualities :  to  this  end,  all  ships  sur- 
veyed by  the  society  are  classed  in  the  register  under  cer- 
tain letters,  indicating  various  degrees  of  age,  strength  and 
slanohness.    Ships  of  the  first  description  of  ih^  Jirst  doss 
are  indicated  by  the  letter  A,  on  in  advertisements  commonly 
A.  L    Ships  of  the  second  desoriptioit  of  thejirst  class  are 
designated  by  the  diphthong  J&;  if  of  a  superior  character, 
they  are  dbtinguisbed  in  red  by  an  asterisk  thus  aflixed,  *^. 

Ships  of  the  second  class,  being  fit  to  carry  cargoes  not  in 
their  nature  liable  to  sea  damage,  are  designated  by  the 
letter  E. 

Ships  of  the  third  class,  being  those  deemed  fit  to  be  em- 

(m)  Lynoh  v.  Damsfoid,  14  Bait,  494.        (o)  Dtoa  p,  Laikina,  8  Biogh.  196. 
(jt)  ICackinUMh  p.  Manhall,  II  Meea.       {p)  Abel  v.  Potta,  3  Eap.  243. 
dc  Weia.  116.  {q)  Bain  v.  Caae,  3C.  4t  P.  496w 
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Proof,  admM-  ployed  OH  shoft  vovages  not  out  of  Eorope— by  the  ktler 

bilhy,  and  eflect  .     ^        <_       z'  % 
of  documents      !•}  OCC.  CCC.  {Tj 

dttcSfinySi  With  regard  to  the  admissifiiKty  in  evidence  of  Lloyd's 
OP  policies  Shipping  Register,  it  should  seem  tiiat  it  will  never  be  re- 
^SmSof ^  **  ceived  as  proof  of  the  truth  of  what  it  contains,  even  to  the 
Uoydjs  Ship-     extent  of  showincf  that  ships,  in  the  general  understanding  of 

ping  Register.  o  r  7  o  & 

1321  *  trade,  really  have  the  character  ascribed  to  them  in  the 

register:  thus,  in  an  action  by  the  purchaser  against  the 
seller  of  the  ship,  for  falsely  representing  that  she  was 
copper-fastened,  the  defendants  proposed  to  adduce  in  evi- 
dence Lloyd's  Register,  wherein  she  was  described  as  so 
being,  in  order  to  show  that,  at  the  time  of  sale,  she  was, 
among  shipowners  and  underwriters,  considered  as  copper- 
fastened  :  but  Lord  Denman  rejected  the  evidence,  remark- 
ing that  the  court  did  not  know  enough  of  the  manner  in 
which  the  book  was  made  up  to  justify  its  admission  (5) ; 
and  experience  shows  that  there  are  very  good  reasons  for 
this  exclusion. 


Sect.  V.  Proof  of  the  makmg  of  the  PoUcg. — Agency^ 

£S?^°^<Jfaie        ^  ^^*  "^^  allegation  that  the  policy  was  effected  by  the 
policy.  —         nominal  assured  as  agent  for  the  party  interested,  under  the 

^^^^; _.  provisions  of  the  statnte  28  G.  3.  c.  56.,  must  be  substan- 

feci^^tbe  poi-  tially  proved  as  laid. 

^^d^^ :  ^^  ^^^  leading  case  on  this  subject,  the  allegation  that  the 
^^^If^^^  poKcy  was  effected  by  the  plaintiffs  as  agents  for  one  Land, 
son  under  28  and  for  his  use  and  benefit,  was  held  to  be  sustained  by 
RaUfication  is  pi'oof,  that  plaiutifl^  had  effected  the  policy  as  general  agents 
?°n?r^^e?  for  Luud,  aud  consignees  of  the  bill  of  lading ;  and  that 
Wooif  9.  Horn.  Lufid,  after  being  informed  of  their  having  effected  the 
PuU.  316.  policy  on  his  behalf,  had  written  to  approve  of  their  having 
done  so.(^)  The  main  principle  acted  upon  in  this  cdse,  and 
illustrated  more  or  less  by  most  of  the  subsequent  decisions 

(r)  For  further  information  as  to  the  plement  for  1896,  p.  88,  tit.  « Ships,  Claas- 

mode  of  preparing  the  register,  see  the  ification  of,"  who  gives  full  particvianL 

case  of  Kerr  v.  Shedden,  4  C.  &  F.  528,  See  also  Mr.  Wilkinson's  Law  of  Ship. 

^aUdck  fV&Ket  to  tk$  period  htfore  1834:  ping,  pp.  76-82. 

for  the  present  sute  of  the  society,  and  (#)  Freeman  v.  Baker,  5  C.  6t  P.  475. 

the  mode  of  classification  adopted  smos  (t)  WooUT  0.  Homcaslle,  1  Bos.  dc 

1834,  see  M'CnIloch's  Comm.  Diet.  Sup-  Pull.  316. 
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on  the  pointi  is,  that  subiequent  ratifieation  of  the  ineuranoe  ^[^^^{L 
by  the  principal  on  whose  behalf  it  is  effected  is  equivalent  policy. 

to  a  prior  order,  on  his  part,  to  insure — omnis  ratthabMo  ^?^^ 

rdrdrakUWi  et  maandaio  equ^raktr. 

Thus,  in  the  instance  of  insurances  caused  to  be  eflfected  Pri»  agents. 
by  the  commissioners  of  Dutch  prizes  in  the  great  case  of 
Lucena  v.  Crawfurd,  and  in  others  caused  to  be  effected  by 
Uprise  agents  for  captors,  it  was  held  that,  though  the  com-      *  1322 
missioners,  in  the  one  case,  and  the  captors,  in  the  others,  had 
no  insurable  interest  on  their  own  account,  yet  a  subsequent 
adoption  by  the  crown  of  the  insurances  they  had  respectively 
procured  to  be  effected,  was  equivalent  to  a  prior  ladelt  to 
insure  on  behalf  of  the  crown,  dnd  consequently  aoEiounted 
to  proof  of  an  allegation,  that  the  insurance  was  effected  by 
the  phiintiflb,  as  agents>  on  account  of  his  Majesty.  («)    But 
where,  in  a  similar  case,  the  allegation  was,  that  theinsiHrance 
was  on  accaumi  of  the  cofiors^  this  was  held  not  to  be  proved 
by  a  subsequent  ratification  by  the  crown,  (v)    But  no  one  Si^if|^^^SJ|^ 
ean  be  said  to  adopt  or  ratify  that  of  which,  at  the  time  of  ^^']^^  ^ 
giving  the  supposed  ratification,  he  was  ignorant.     Hence,  ^j^^'j^^ 
where  the  agents,  in  this  country,  of  a  merchant  residing  in  i  m.  &  Sei.   ' 
America,  three  days  after  they  had  effected  insurance  on  his  ^^' 
behalf,  received  from  him  a  letter  (written,  of  course,  before 
he  knew  of  what  bad  been  done)  directing  them,  in  general 
terms,  to  insure  —  this  evidence  was  held  not  suffici^it  to 
support  an  allegation  that  the  plaintift  had  received  the 
order  for,  and  effected  the  insurance  for  the  benefit,  and  on 
account  of,  the  foreign  principal  (w) :  if,  however,  the  ratifi-  ySjtfL^^ 
cation  be  given  after  knowledge  of  the  insurance,  the  length  betweoi  Um 
of  time  which  may  have  elapsed,  between  the  making  of  the  ihrraUficaUoA 
policy  and  the  giving  of  the  ratifieation,  will  not  prevent  ite  h^^^S^^ 
being  held  equivalent  to  a  prior  order.  Thus,  where  Hagedorn,  ?8!i*4^ 
resident  in  London,  had  proeured  a  policy  to  be  effected  on 
ship,  in  the  common  form,  (i.  e.  ^  as  well  in  his  own  name,  as 
for  and  in  the  names  of  all  and  every  other  person,  &o.")  for 
the  benefit  of  Schroeder,  a  foreign  merchant  resident  abroad, 
who  was  interested  in  a  moiety  of  the  ship ;  and  there  was 

(f>)  Lacena  9.  Crawfurd,  8  Boa.  &   mni,  11  £aat,  020,  823.    Booth  v.  Ihaa^ 
PaU.  N.  R.  269.    S.  C.  oa  ^imiut  de    aoa,  13  EaM,  274. 
novo^  1  TaimL  329.    SUriing  v,  Tbomp-       («)  Booth  9.  ThoaBpaon,  U  East,  42S. 

(«a)  B«A  9.  Jaaaao,  1  M.  4c  SeL  aOL 

50* 


n 
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PitwTorthe  no  evidence  of  any  direction  baving  been  giTea  by  SchrcBdcT 
policy^—  to  insure  in  the  first  iostanoe :  bat  it  appeared  that,  two 
^^*^'  years  afterwards,  and  after  the  loss  of  the  ship,  Schrceder 

1323  *      *wrote  to  Hagedorn,  that  he  hoped  be  had  procnred  a  final 
settlement  from  the  underwriters  under  the  policy — this 
was  held  sufficient  proof  that  Hagedom  was  the  person  who 
had  given  the  order  to  effect  the  insurance  within  the  true 
meaning  of  28  G.  3.  c.  56. ;  and,  therefore,  that  the  action 
was  well  brought  in  piaintifTs  name,  averring  interest  in 
SchrcBder.  Qx) 
Letter  direction      Where,  in  a  similar  case,  the  action  was  brongbt  by  the 
oehred  by  brok-  foreign  principal,  on  a  policy  effected  in  the  name  of  an  in- 
principai  sunrttcc  brokcr,  in  the  common  form,  Liord  Bllenboroagh  held 

•hip!tettermuk  ^^^^  ^^  production  of  a  letter,  directing  the  insurance,  written 
^^mt^oi  ^^  ^^^  broker  by  the  plaintiff  from  abroad,  with  the  Eogfah 
an  order  to  in-    ship-lcttcr  postmark  upon  k,  and  the  date  of  the  year  on 
which  the  policy  was  effected,  was  sufficient  proof  of  an  aver- 
ment in  the  declamtion,  that  such  broker  was  **  tbe  person 
residing  in  Great  Britain,  who  received  the  order  for,  and 
Efiect  ofprov.    effected  the  policy."  (p)    As  this  kind  of  proof  may  fre- 
generaUy.         quently  be  adduced  in  such  cases,  it  may  be  well  as  to  state 
that  postmarks  on  letters  Bte^  primA  faeie^  evidence  thai  the 
letters  were  posted  at  the  time  and  place  therein  specified  {z) ; 
and,  also,  that  if  a  letter,  prcperhf  cUreetedj  is  sent  by  the 
post,  it  is  presumed  that  it  reached  its  destination  at  the 
regular  time,  and  was  received  by  the  party  to  whom  it  was 
addressed,  (a) 
A  siic^vari-        A  slight  variance  between  the  style  and  firm  of  the  policy 
the  style  of       brokers,  as  alleged  in  the  declaration,  and  as  made  out  in 
•iieged^and  aT  proof,  was  held  uot  to  be  material,  even  before  the  late 
m^mtant.^'^'    amendment  act  and  the  rules  of  pleading  prohibiting  more 
L^cnTi^stuk  ^^^^  ^^^  special  count  on  policies  of  insurance.    Thus,  where 
226.  the-  allegation  was  that  the  policy  had  been  effected  by 

"  Gray,  Wilson  and  Co."  as  the  agents  of  the  plaintiff;  and 
the  proof  was,  that  it  had  in  fact  been  effected,  not  by  "  Gray, 

(r)  Hagedom  v.  OUverMo,  3  Maole        (a)  Taylor  on  Evidence,  vol.  i  pw 

9k  Sel.  485.  118,  S  117,  who  cites  tbe  aathorities:  if 

(jr)  Arcangelo  p.  Tlioiiipsoii,  S  Camp,  the  addreasbe  too  general  the  praaump- 

030.  tioci  win  BOC  ariaa.    Waller  p,  Hayne% 

(«)  Fletcher  v.  Braddyl,  8  StariL  Rep.  Ry.  &  Mood.  ISO. 
64.    R.  V.  Johnson,  7  East,  65.    R.  v. 
Plomer,  Run.  4t  Ry.  S64. 
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Wilson,  ♦and  Co.,"  who  were  a  London  house,  bul  "  Gray  Proof  of  the 
and  Co.,"  a  Liverpool  house,  consisting  of  the  same  mem-  ^ic/f— 
bers,  omitting  one:  Lord  EUenborough  held  the  variance  ^*^''^' 
immaterial,  and  said,  that  if  the  two  houses  had  only  one      '^  1324 
member  in  common  it  would  be  sufficient  (A) :  this  would  be 
oo  a  fortiori^  since  the  alterations  in  the  law  abov^  referred 
to :   after  verdict^  it  will  be  intended  that  sufficient  proof  has  ^g^ncy^^ube 
been  given  that  the  plaintiffs  effected  the  policy  as  agents  for  proved  wai- 
Ihe  party  really  interested,  or  gave  the  order  for  insurance,  or  ^8^-,     «., 
in  some  way  or  other  brought  themselves  within  some  one  of  i5  £a0t,  40. 
the  descriptions  of  the  28  G.  3.  c.  56.  :   Lord  EUenborough, 
therefore,  refused  to  arrest  judgment  in  an  action  on*  a  policy, 
though  it  appeared,  on  the  face  of  the  declaration,  that  the 
plaintifb  on  the  record  were  neither  tha  persons  named  in  the 
policy,  nor  the  parties  interested,  (c) 


8bct.  VI.  Proof  of  the  Subscription  of  the  PoHcff.  —  Author* 

ity  of  Agents. 

§  467.  Unless  admitted,  as  is  very  generally  the  case,  the  ^^^^^^^  ^ 
subscription  of  the  policy  must  be  proved  in  the  usual  way :  the  policy.  — 
where  the  underwriter's  signature  has  actually  been  written  agen^?^^ 
by  himself,  no  difficulty  can  arise  ;  where,  however,  as  not  Proof  of  autho- 
nnfrequently  occurs,   the    policy  has  been   subscribed   by  !jj|^***° 
brokers,  or  other  agents  on  his  behalf,  a  question  may  arise 
as  to  the  authority  of  the  agent :   as  to  this,  proof  that  the 
agent  had  often  subscribed  policies  in  defendants  name^  and 
that  the  defendant  had  held  him  out  to  the  world  as  properly 
authorized  for  that  purpose,  was  held,  by  Lord  Kenyon,  suffi- 
cient evidence  of  an  authority  to  sign,  without  proof  of  any 
written  authority  so  to  do  (d)  :  Lord  EUenborough,  in  one 
case,  seems  to  have  thought  this  proof  not  sufficient  (e) ;  but 
admitted  it  to  be  so  in  another,  when  coupled  with  the  addi- 
tional fact,  that  the  defendant  had  been  in  the  habit  of  paying 
^losses  on  policies  so  subscribed.  (/)     Proof  that  the  agent  of      *1325 
an  insurance  company  was  in  the  habit  of  signing  other 
memoranda  of  a  similar  nature,  was  held  sufficient  proof  of 

(6)  DickBoo  9.  Lodge,  1  SUrk.  226.  («)  Coarteen  9.  Tbniie,  1  Camp.  43. 

(c)  MeUiflii  9.  Bdl,  15  East,  40.  (/)  Houghtoa  «.  Ewbank,  4  Camp. 

(lO  Neal  V.  IrTing,  1  E«p.  61.  48. 
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Proof  or  the 
•olMcriptioD  of 

the  policy.  — 
Antbority  of 
■gents. 

Authority  to 
flubacribe  im- 
pUes  authority 
to  sign  sdjuatp 


bis  authority  to  sign  a  memorandam  for  a  change  of  Toyage 
indorsed  on  the  policy,  (g*) 

It  19,  it  seems,  to  be  presumed,  that  an  agent  who  has 
authority  to  subscribe  a  policy,  has  also  authority  to  sign  the 
adjustment  of  a  loss.  (A) 

Proof  of  subscription  by  an  authorized  agent,  will  satisfy 
an  allegation  of  signature  by  the  defendant,  (i)  ^ 


Sect.  VII.  Proof  of  Con^Uance.wiih 


Proof  of  oom- 
piianoe  with 


Express  war- 
nutiesbang 
oooditions  pre- 
cedent, oompli- 
anoe  therewith 
must  be  proved. 

Proof  of  wsr- 
mniy  of  nstjoo- 
alcoaiscter. 


♦1326 

To  sail  with 
convoy. 


^  468.  All  exfNress  warranties  being  conditions  precedent 
to  the  policy's  attaching,  the  compliance  with  them  is  part  of 
the  plaintiff's  title,  must  accordingly  be  proved  by  him  in 
the  first  instance ;  but  primd  facie  proof  of  compliance  will, 
It  seems,  be  sufficient,  until  it  is  rebutted  by  counter  proof  on 
the  side  of  the  defendant* 

Thus,  under  a  warranty  that  the  ship  insured  was  Danisk^ 
it  being  proved  by  the  assured  that  the  captain  addressed 
himself  to  the  Danish  consul  at  the  port  of  departure,  that 
he  carried  Danish  colors  when  he  left  it,  and  that  he  still 
had  the  same  colors,  surmounted  by  those  of  the  captors, 
when  brought  by  them  into  an  intermediate  port  —  Lord 
Ellenborough  said,  that  this  was  sufficient  primi  fade  evi- 
dence of  national  character,  so  as  to  entitle  the  jury,  in  the 
absence  of  proof  to  the  contrary,  to  find  that  the  ship  really 
was  Danish  according  to  the  warranty.  (J)  ^  The  official  letter 
♦of  the  commander  of  the  convoy,  and  the  log  book  of  the 
convoying  man*of*war,  were  held  admissible  by  Chief  Baron 
Eyre  {k)  and  by  Lord  Ellenborough  (/),  to  prove  compliance 
with  a  warranty  to  sail  with  convoy. 

Whether  it  is  for  the  assured  to  prove  the  ship  to  have 

(jg)  Brockelbank  v.  Sagrae,  3  C.  &  P.        {k)  Richardson  v,  Anderson,  1  Camp. 
31.    See  further  as  to  the  due  executioa    43,  note. 


c£  an  authority  to  sign  policies,  Quthiie 
9.  Armstrong,  lDowl.&  1^248.  Mead 
e.  Davidson,  3  Ad.  dc  EIL ;  and  see  mmtCt 
Tol.  i.  pp.  144, 145. 


(0  Nicholson  v.  CroA,  2  Borr.  110& 
(j)  Aicangelo  o.  Thompson,  3  Caai^ 
680. 
(i)  Dlvaeli  v.  Jowelt,  1  Bqp.  427. 
(4  Watsoa  o.  King,  4  Campbw  S7& 


1  2Qt<eenl.  £f.  f  377. 


*  2  Greenl.  Et.  |  383L 
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been  seanfforthy  at  the  commencement  of  the  risk,  or  \7hether  Proof  or  oom. 
it  lies  on  the  defendant  to  give  proof  that  she  was  then  un-  wanantjeiL 
seaworthy,  is  a  question  that  will  be  considered  hereafter,  (m) 


Sbct.  VIII.  Proof  of  Interest 

Art.  1.  In  different  Subjects  of  Insurance -^  Means  of  Proof 

§  469.  Upon  a  policy  on  ship^  the  possession  of  the  assured  Proof  of  mte^ 

as  owner  is  primd  facie  evidence  of  property,  until  further  — ^ 

evidence  be  rendered  necessary,  in  support  of  the  title  thus  esttn«4t>.' 
made,  in  consequence  of  its  being  impeached  by  contrary  of owmI^p^ 
proof  on  the  other  side  :  it  is  not  necessary  for  the  assured,  ^j^/^*^" 
in  the  first  instance,  to  prove  that  the  ship  is  registered  in  where  it  ai>. 

,.  ,  ..  ,.•  .,1       peaw  that  Uie« 

his  name  :  thus,  where  it  was  proved  by  the  captam  that  the  has  been  a 
assured  were  the  persons,  by  whom,  as  owners^  he  was  op*  *"°*  *'    ^  * 
pointed  and  employed  —  this  was  held  to  be  sufficient  primd  aiui?mpi^ 
facie  evidence  of  ownership  ;  and,  though  it  afterwards  R^teSj^'J?**' 
appeared,  by  his  answers,  on  cross  examination,  that  the  ^£^^133 
ownership  was  derived  to  the  assured  nnder  a  bill  of  sale 
executed  by  himself  as  attorney  to  the  former  owner,  it  was 
further  held  that  it  did  not,  on  this  account,  become  ne- 
cessary to  produce  the  bill  of  sale  or  the  ship's  register,  or  to 
give  any  further  proof  of  property  beyond  the  mere  fact  of 
ownership,  no  contrary  proof  having  been  adduced  on  the 
other  side  (w) :   to  the  same  effect  Lord  Kenyon  had  pre-  S*j^55p^ 
▼iously  ruled  that  evidence  of  the  assured  having  exercised  pay«n«  <»«w. 
Bcts  of  ownership  in  directing  the  loadingy  Sfc.  of  the  ship  j^^^' 
and  paying  ike  people  employed^  was  sufficient  proof  of  in-  ^  ^p*  ??L 
^rest  (o) ;   and  Lord  EUenborough  had  held  evidence  that  ordering stont. 
the  party  in  whom  interest  was  averred,  had  ordered  and  p^^j"*"* 
paid  for  stores,  &c.,  to  be  sufficient  primA  facie  proof  of  his  d£q>.88. 
ownership,  though  it  came  out,  on  cross  examination,  that 
he  had  derived  his  title  under  a  bill  of  sale,  which  was  not 
produced,  (p) 

The  nature  of  the  contrary  proof  on  the  other  side^  which  ^jSteTIS 
rebuts  ihm  prima  facie  evidence  of  ownership  appears  by  the  3*!S^K?' 

first  instance  to 
prove  platntilTa 
(m)  SeepoM,  Sect.  IX.  p  134S.  (0)  Ameiy  v.  Rogers,  1  Esp.  206.  insurable  inter* 

(i»)  Eobertsoa  v.  Frenoh,4  Bast,  130.       (p)  Thomas  9.  Foyle,  5  Esp.  88.  est  in  ship. 
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But  if  pro* 
diiced,aiKl 
plaintifi's 


omittedi  it  ■ 
coocloatva  to 
dispKiv«  mch 
interest 
Hanh  9. 

RobiUMNI, 

4Ebp.  96. 


Aodenoo, 


It*  prodactiaiY 
boweveri  with 
plaintiff's  name 
inserted,  is  not 
weaprmA 


two  following  cases :  a  ship  having  been  insured  in  the  name 
of  "  Elizabeth  Marsh  &  Son ; ''  the  son  brought  the  action, 
and  averred  the  interest  in  himself  alone ;  in  ord^  to  prove 
his  interest  as  alleged,  he  called  the  captain,  who  proved 
having  been  employed  by  him  to  take  the  command,  pay  the 
seamen  and  draw  bills  on  account  of  the  ship :  this  was  hehl 
sufficient  primd  facie  evidence  o(  interest :  the  defendant  then 
showed  that  (U  the  time  the  policy  was  effected^  other  parties 
names  were  on  the  register^  and  that  there  was  no  change  in 
the  registry  till  after  the  date  of  the  insurance :  Mr.  J.  Le 
Blanc  held  this  to  be  conclusive  against  the  plaintiff's  title.  (4) 
So  where  three  plaintiffs,  in  order  to  make  out  an  insurable 
interest  in  freight,  proved  that  the  ship,  out  of  the  owners 
ship  of  which  the  claim  to  freight  arose,  had  been  paid  for 
by  themselves  and  a  fourth  person  who  was  in  partnership 
with  them,  the  court  held  i\x}&  prima  fade  proof  of  ownership 
to  be  conclusively  rebutted  by  the  production  of  the  register, 
wherein  the  ship  was  registered  in  the  names  of  two  of  them 
only  (r) :  "  the  production  of  the  register,"  says  Mr.  J.  Le 
Blanc,  ^'  showing  the  title  to  be  in  two  of  tiiem  only,  threw 
upon  them  the  burden  of  proving  a  subsequent  title  in  all  the 
three."  {s)  ^ 

But  though  the  production  of  the  register  or  certificate  in 
which  his  name  is  omitted  is  thus  conclusive  to  negative  the 
interest  of  the  assured,  yet  its  production  with  the  name 

(g)  Manh  9.  Robinson,  4  Esp.  96.  («)  In  Tinkler  9.  Walpole,  14  Em^ 

(r)  Camden  v.  Andeison,  8  T.  Rep.    22d. 
709. 


>  In  Bixbjr  9.  Franktitt  Ins.  Co.  8  Pick.  88,  the  Supreme  Court  of  Maasacfaoaetli 
held  a  bill  of  sale  not. necessary  to  tnnsfer  property  in  a  ship.  Parker,  Ch.  J^  said,  in 
this  case ;  —  "  We  do  not  find,  that  a  bill  of  sale,  or  other  instrument  in  wnting  or 
under  seal  is  essential  to  the  transfer  of  a  ship,  more  than  of  any  other  chattel.  Sock 
a  document  may  be  required  in  the  admiralty  courts ;  but  we  are  not  aware  that  the 
jmnciple  has  been  introduced  into  the  common  taw.  We  think  a  bai^in,  a  consid- 
eration paid,  and  a  delivery,  will  pass  the  property  from  one  to  another,  in  a  ship  or 
other  vessel  Inconveniences  may  arise  in  foreign  countrieei  and  in  the  castam-hoiiaei 
from  the  want  of  a  bill  of  sale ;  bat  the  transfer  is  good  between  the  parties."  See, 
to  the  same  e&ct,  Lamb  v.  Durant,  12  Ma8&  54  ;  Taggard  v.  Lonng,  16  Mass.  395 ; 
Balkham  «.  Lowe,  20  Maine,  369 ;  Vinal  9.  Bnmll,  16  Pick.  401 ;  Abbott,  Shipp. 
(0th  Am.  ed.)  2,  in  note;  Lazarus  9.  Commonwealth  Ins.  Co.  5  Pick.  76;  Ring  9. 
M'Namara,  2  Hail,  1, 16, 17.  But,  in  Obi  v.  Eagle  Ins.  Co.  4  Blason,  172,  Mr.  Jus- 
tice Story  held,  that  the  title  to  a  ship  cannot  pass  by  parol,  when  she  is  sold  to  a 
purchaser.  See,  a]so,3Ken^  (5th  ed.)  130,  131;  Abbott,  Shipp.  (6th  Am.  ed.)  2, 
in  note. 
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inserted  is  not,  in  itself,  and  without  mor^,  even  prima  faciei  Proof  of  inter- 


*evidence  of  his  title :  thus,  where  in  an  action  brought  by  — '- — ^ 

broker  on  a  ship  policy,  the  interest  was  averred  to  be  in  onoBoraUe^. 
three  persons  as  his  principals :  and  to  make  out  this  aver-  ^!^Jf  1^°,^ 
nient  the  original  register  was  produced,  purporting  to  be  wnerihip. 
made  on  the  oaths  of  those  persons,  wh(f  had  sworn,  in  pur-  Andenwn, 
suance  of  the  act,  that  they  were  the  sole  owners  ;  but  this      ^  rai28 
affidavit  itself  was  not  produced,  and  no  evidence  was  given 
of  any  acts  of  ownership :  the  court  held  the  proof  insufficient, 
even  as  pri$na  facie  evidence  of  interest,  Mr.  J.  Gibbs  re- 
marking that  it  did  not  follow  because  the  legislature  made 
registration  necessary  to  complete  a  title,  that  it  thereby  made 
it  alone  to  be  proof  of  title,  (t)  ^    So,  where  it  appeared  that  Entry  in  regM- 
all  the  affidavits  on  which  registers  had  been  granted,  had  that  certificate^ 
been  destroyed  by  fire,  an  entry  in  the » register  book  stating  ^^J^aiSSra 
that  a  certificate  of  register  had  been  granted  on  plaintiff's  ?Sf^**'  "a*** 
affidavit,  was  held  by  Lord  Ellenborough  to  be  inadmissible  evidence  of  in- 
as  secondary  evidence,  to  supply  the  want  of  such  affidavit,    ""    "^ 
without  the  further  evidence  of  some  person  who  had  seen  it, 
and  knew  that  it  had  been  made  by  him.  (u)     An  agent.  Broker  who  hsa 

-  .  .  •     !-•  •      •      1  J  •    •  •      effected  inaui*. 

after  accounting  with  his  principals,  and  receivmg  money  in  ance  and  ao- 
that  capacity,  cannot  dispute  their  title,  and  say  that  he  did  ^^Jlui'hif 

principals,  can- 

(I)  Pirie  V.  Anderson,  4  Taunt.  USQ.  Ellenborough   in   Flower   v.  Young,   3  ^^^^  ^^ 

It  has  been  regretted  by  the  courts  in  Camp.  241;  and  see  the  remarks  of  Mr.  theirclaimfora 

move  than  one  inslanoe,  that  the  registiy  Taylor,  Law  of  Evidence,  f  127fl^  vol.  loss  paid  to  him 

ii  not  made  good  pnmA  fad$  evidenoa  ii.  p.  1190.  |*  ^«ir  agent. 

of  its  contents  in  every  case.    See  per       («)  Teed  9.  Martin,  4  Camp.  00.  Himinond, 

Sir  J.  Mansfield,  4  Taunt  696.    Per  Lord  3  B.  dc  Aid.  810. 


>  Mr.  Oreenleaf;  in  his  work  on  Evideaoe,  rasarks,  that  « the  register  is  not  of 
itself  evidence  of  property,  except  so  far  as  it  is  confirmed  by  some  aoxiiiary  circum' 
stance,  showing  that  it  was  made  by  the  authority  or  aasent  of  the  pemn  named  in 
it,  and  who  is  sought  to  be  charged  as  ovmer.  Without  suoh  coonecting  proof^  the 
register  has'been  held  not  to  be  even  jrn«i4  fatU  evkienoe,  to  charge  a  person  as 
owner ;  and,  even  with  suoh  proof,  it  is  not  oonolnsive  evidence  of  ownership ;  for 
an  equitable  title  in  one  person  may  well  consist  vrith  the  dooomentary  title  at  the 
eustom-house  in  another.  Where  the  question  of  ownership  is  merely  incidental,  the 
register  ak»e  has  been  deemed  sufltetent^rMndybcis  evidence.  But,  in  iavor  of  the 
person  daimingaa  owner,  it  is  no  evidence  at  all,  being  nothing  mora  than  his  own 
declaration."  1  Greenl.  Ev.  f  404 ;  8  Kent,  (Ikh  ed.)  140,  IflO;  Bas  v.  Steele, 
3  Wash.  C.  C.  881 ;  Jones  v.  Pitcher,  3  Stewart  4t  Port.  189 ;  ligon  f^  Qrieans  Nav. 
Co.  7  l^artin,  (Loo.)  N.  S.  682;  Haeker  v.  Toung, 6  N.  Hamp.  09;  Stair  e.  Knox, 
S  Conn.  219;  Bixby  e.  Franklin  Ins.  Co.  8  Pick.  86 ;  Hatch  «.  Smith,  9  Mass.  42; 
Ring  V.  Franklin  Ins.  Co.  2  Hall,  1 ;  Colson  v.  Bousy,  6  Greenl.  474;  Brooks  v. 
Bondsey,17  Pick.  441 ;  Vinal  e.  Borrill,  16  Pick.  401 ;  Lord  v,  Fsrguaon,  0  N.  Hamp. 
880 ;  Cdlyer,  Partn.  (Peridns's  ed.)  1 1239 }  Sharp  9.  United  Ins.  Co.  14  John.  201. 
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Proof  of  iaBum- 
ble  iatfCfest  in 


Proof  of  iosum- 
^leinlemtia 


BmcnAding. 


Effect  of  bfll  of 
lading  in  evi- 
denoo. 


Where  limited 

hf  the  words 

"eofUenUut^ 

Jhnown.** 

Haddow  v. 

Parry, 

3  Taunt  303. 


not  receive  the  money  for  tkem^  but  for  some  other  person. 
Hence,  where  a  broker,  after  having  become  sole  registered 
owner  of  a  ship,  which  had  been  previously  owned  by  one 
of  two  partners,  effected  an  insurance  on  the  partnership 
account,  and  accounted  wilh  the  partnership  for  the  premiums, 
it  was  held  that  he»  could  not  set  up  his  title  on  the  register 
as  a  defence  to  an  action  for  money  had  and  received  brought 
by  the  partnership,  to  recover  the  amount  of  a  loss  which 
had  been  paid  by  the  underwriter  to  him,  as  the  agent  of 
both  partners,  (o) 

^Interest  in  freight  is  proved  by  proving  an  interest  in  the 
ship,  as  owner,  charterer,  or  otherwise,  and  by  showing  that 
a  charter-party  was  made,  goods  shipped,  or  that  there  was 
some  contract  entered  into,  or  act  done,  whereby  an  insurable 
interest  in  freight  accrued,  (u;)  ^ 

Interest  in  goods  is  proved  either  as  in  the  case  of  ship  by 
evidence  of  possession  or  of  acts  of  ownership ;  or  by  transfer 
of  title  to  the  assured  by  bill  of  lading,  or  other  document ; 
or  by  evidence  of  the  payment  of  the  price.^ 

The  b^Ul  of  lading  is  the  usual  evidence  .of  the  owner^p 
of  property  shipped ;  the  consignee  or  his  assignee  being 
presumed  to  be  the  owner  where  it  is  not  otherwise  ex- 
pressed in  the  bill  of  lading  (z)  :  this  document  being  merely 
an  acknowledgment  by  the  master,  is  no  evidence  in  an 
action  on  the  policy  without  authentication  (y) ;  and,  even  if 
authenticated  by  the  master,  it  seems  that  it  will  not  amonnt 
to  sufficient  proof  of  insurable  interest  in  the  goods,  without 
some  further  proof ;  as  that  the  goods  specified  in  it  were 
actually  shipped  on  board  (z) ;  ^  at  all  events,  it  is  clear  that 
where  the  master  guards  his  acknowledgment,  as  by  writing 
on  the  bill ''  conieaUs  unknoum^^^  so  that  be  does  not  charge 


(o)  Dixon  9.  HanuDond,  3  B.  &  Aid. 
310. 

{w)  Camden  v,  Andersen,  5  T.  Rep. 
700.  Eieheev.  Aldan,  lM.4tRyl.  197; 
and  tee  onie,  Inaofable  Intefett  in  Frei^it, 
vol.  i.  pp.  939-238. 


(«)  Hibbeit  v.  Carter,  1  T.  Rep.  476. 
Caldwell  v.  Ball,  1  T.  Rep.  305. 
(y)  Dickaon  a.  Lodge,  1  StailL338. 
{m)  M'Andfew  o.  Bell,  1  Eap.  37a 


>  See  Bobbins  v.  New  Toric  Ins.  Co.  1  Hall,  329. 

•  2  Greenl.  Ev.  f  380. 

*  The  taking  of  a  bill  of  lading  hf  the  aamred,  as  being  himsdf  the  siiq)per  or 
asngneej  is  an  act  of  ownenhip.    Peyton  v.  Hallett,  1  Caines,  363. 
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himself  with  the  receipt  of  any  goods  in  particular,  such  bill  Proof  of  intei^ 

of  lading  is  not  evidence,  either  of  the  quantity  of  the  goods,   -- — ■ 

or  of  the  insurable  interest  of  the  consignee :  nor  can  soch 
document  be  proved  as  an  admission,  by  proving  the  hand- 
wvitinir  of  the  deceased  master  (a) :    whether  the  bill  of  9f^^  whether 

i-»-  >  1  It  11 M  ever  pur 

ladmg,  even  as  behceen  the  consignee  end  shipcwner^  can  ever  «« conclusive 
be  conehisipe  evidence  of  the  shipment  of  the  goods,  seems  abipmeutofthe 
very  doubtful :  it  has  been  decided  that  it  is  not  so,  where  ^^^'^ 
the  action  is  by  the  consignee  (but  not  the  indorsee)  against 
the  ship*owner  for  non-delivery  ;  and  the  bill  of  hding,  when 
^produced,  shows  the  shipment  to  have  been  made  by  a  third      *  1330 
party  who  was  the  plaintiff 's  agent,  (b)  ^ 

Payment  of  price  of  the  goods  is  satisfactory  evidence  of  ^*^™??*?L^ 
insurable  interest :  benee,  a  bill  of  parcels,  with  the  vendor's 
receipt,  for  goods  sold  abroad,  was,  very  early,  held  to  be 
sufficient  proof  of  interest  (c) ;  so  the  fact  that  consignees 
have  given  their  acceptance  to  the  consignors  for  the  price, 
and  on  account,  of  the  goods,  if  coupled  with  proof  of  pay- 
nnent,  would,  as  it  seems,  be  satisfactory  evidence,  (d) 

To  prove  that  the  goods  insured  were  shipped,  a  clerk  in  a  copy,  kept  at 

the  custom-house  produced  the  copy  of  an  official  paper,  houw.ofthe 

containing  an  account  of  the  cargo  as  examined  by  the  ^^oHhe'^. 

searcher ;  the  official  paper  goes  with  the  ship,  and  the  ropy  gj^  ^  "fSJie 

is  kepi  at  the  eustom-hoase :   Mr.  J.  Chambre  ruled  thia  to  piwe  iiwor- 

copy  to  be  admissible  without  calling  the  searcher,  as  being  the  goods. 

a  paper  made  by  the  appointed  officer  under  the  authority  of 

an  act  of  parliament,  and  lodged  as  an  official  docuonent  in 

the  custom-house,  (e) 

la  an  action  upon  a  policy  on  bottomry  and  respondentia  Proof  of  insura- 
ble loterett  in 
bottomry. 

(«)  Haddow  9,  Parry,  3  Taunt.  303.  29.    2  Nev.  di  Perr.  178.    A  very  in- 

In  thin  caae  Mr.  J.  Lnwnnon  aeened  stniettve  caae  as  to  the  general  e^et  in 

to  think  that  the  bfll  of  lading,  withant  evidence  of  the  bill  of  lading, 

the  liautlag   wovdsi  womU  have   been  (e)  Russell  v.  Boehm,  2  Str.  1127. 

sofiicient  proof  of  an  insurable  faitcrast  (d)  See  Daviea  9.  Reynolds,  1  Stark. 

in  the  goods,  t .  «.  that  they  had  been  ship-  119. 

ped  on  board.  (a)  Johnaon  «.  Ward,  6  Esp.  47. 

(6)  Berkley  v.  Watling,  7  Ad.  ft  EU. 


>  The  bin  of  lading  of  the  ontward  cargo  was  considered  by  Mr.  Justice  Washing- 
ton not  to  be  evidence  of  the  interest  in  the  homeward  cargo.  The  proceeds  should 
be  shown  to  have  been  shipped  for  the  hooieward  voyage.  Beale  e.  Pettit,  1  Wash. 
C.  C.  241. 

VOL.  n.  51 
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Proof  of  in- 


Be8pond«Dtm 
bona  no  proof 
of  interett  in 
soodB,  except 
Dy  usage. 


losnSy  eyidence  of  the  execution  of  the  bond,  and  of  the  interest 
of  the  borrower  in  the  ship  or  goods,  is  sufficient  proof  of  the 
interest  of  the  assured,  and  the  borrower  himself  was,  even 
before  Lord  Denman's  act,  and  a  fortiori  would  be  so  since, 
a  competent  witness  to  prove  his  own  intere8^in  the  ship  or 
goods,  by  hypothecating  which  be  raised  the  loan,  (^f^ 

But  in  a  policy  on  goods  a  respondentia  bond  is  no  proof 
of  interest  in  the  goods  on  which  the  money  was  borrowed  {g) ; 
though,  by  the  usage  of  the  East  India  trade,  proof  of  money 
laid  out  by  the  captain  in  the  course  of  the  voyage,  and  for 
which  he  charged  respondentia  interest,  was  held  to  be  proof  of 
insurable  interest  in  a  policy  ^'  on  goods,  specie^  andeffects.^^  (A)  ^ 


1331  ♦ 


*Art.  2.  AmoutU  of  Interest 


Under  an  a¥ep> 
ment  of  interest 
in  the  whole, 
plaintiff  ma/ 
prove  an  inter- 
est in  part. 


of  agieater 
interest  ¥riO 
sapport  aver- 
ment of  a 
smaller. 


§  470.  Under  a  general  averment  of  interest  in  the  entire 
thing  insured,  the  plaintiff  may  prove  an  interest  in  part,  and 
recover  pro  tanto :  *  thus,  where  one  of  four  part  owners  of  a 
ship  having  insured  her  freight  generally  in  an  open  policy, 
and  averred  his  interest  generally,  without  specifying  it  to  be 
in  only  an  aliquot  pert  of  the  freight,  it  was  held  that  he 
might  recover  in  proportion  to  the  amount  of  interest  he 
proved,  (i)  So,  a  fortiori,  if  the  plaintiff  prove  a  greater 
interest  than  he  has  alleged  in  his  declaration,  this  shall  not 
preclude  him  from  recovering  to  the  extent  of  the  interest  ke 
has  alleged,  {j) 

Where  a  plaintiff,  only  interested  in  one  fotuth  of  a  ship, 
declared  for  a  total  loss  of  the  entire  ship,  and  proved  only  a 
partial  loss,  he  was  held  entitled  to*  recover  in  proportion  to 
the  partial  loss  on  his  fourth,  (ft) 


(/)  movix  V,  Black,  1  W.  Bl.  306. 

(g)  Glover  v.  Black,  3  Burr.  1394.  1 
W.  Bl.  405,  422. 

(A)  Qre^ory  v,  Christie,  3  Dougl.  419. 

(»)  Rising  V.  Burnett,  Maish.  on  Ins. 
738. 


(i)  Page  V.  Rogers,  Manb.  on  Ins. 
730. 

ii)  Oaidincr  v.  Croaadale,  2  Buir.  904, 
1  W.  Bl.  196. 


1  Under  a  general  averment  of  interest,  the  assured  may  prove  any  qiecies  of 
interest,  either  in  the  whole  or  in  any  particular  part,  and  recover  accoidingly. 
2  Ghfeenl.  Ev.  §  379.  It  is  not  material  whether  the  interest  of  the  assured  be  legal  or 
equitable.    lb. ;  and  the  American  cases  cited  in  note. 

<  See  2  Oreenl.  Ev.  f  379. 
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In  open  policies  the  plaiatiff  must  prove  the  actual  value  Proof  of  in- 


terest 


of  the  thing  insured  at  the  commencement  of  the  risk :  in 
policies  on  ship,  this  must  be  done  generally  by  the  evidence  pl^oSffmm* 
of  surveyors  who  cm  speak  to  the  ship's  condUian  at  or  about,  ^urvdue^'^ 
the  commencement  of  the  risk ;  in  policies  on  goods^  generally  ^iAi«'»t  ^ 
speaking,  by  the  production  of  the  invoice,  bill  of  lading,  d&c.  mem  of  the 


In  valued  poUdeSj  supposing  the  whole  of  the  subject  to  in  vi^ued  poi^^ 
which  the  valuation  was  intended  to  apply,  to  have  been  vSue  is  vSta 
once  at  risk  under  the  policy,  the  value  in  the  policy,  as  we  ^u^ortto  k!! 
have  elsewhere  seen,  is  conclusive  as  between  the  assured  and  acJ^'^ue^^ 
the  underwriters,  whether  in  cases  of  total  or  of  average  loss :  ^^^  never  be 
in  cases  of  average  loss  it  constitutes  the  amount  upon  which 
the  percentage  of  damage  or  depreciation  is  calculated,  in 
aider  to  ascertain  the  indemnity  to  which  the  assured  is 
entitled :  in  cases  of  total  loss  it  is  itself  the  exact  measure 
^of  that  indemnity ;  and  however  much  it  may  exceed  the      ^1332 
actual  value  of  the  snbject  insured,  can  never,  unless  grossly 
excessive,  be  set  aside,  on  that  ground  alone.^    On  this  point 
the  doctrine  has  been  well  stated  by  Mr.  J.  Story.    '^  The  Doctrine  of  the 
effect  of  a  valuation,  in  point  of  law,  is,  that  in  all  cases  of  tiua  in  the  poiC 
total  loss,  where  there  ia  a  substantial  interest,  and  bona  mi^^onoftiw 
^fideSf  it  will  be  conclusive  in  regard  to  the  value.     It  is  true  2^^^  the 
that  a  trivial  interest  will  not  save  the  policy  ;  neither  will  a  intersM. 
substantial  interest,  if  there  is  an  intent  to  deceive  or  mislead 
the  underwriter ;  and  a  gross  over  valuation  affords  a  pre- 
sumption of  fraud.^    But  if  the  policy  k  procured  in  entire 
good  faith,  if  there  is  no  intent  to  deceive,  and  if  there  is  a 
substantial  interest,  then  the  over  valuation,  whatever  it  may 
be,  is  unimportant."  (/)  ^ 

In  such  cases,  therefore,  the  plaintiff  need  never  give  any  Nstura  of  proof 
proof  of  the  amount  of  his  interest ;  but  merely  the  fact  that  ued  poiioies 
he  had  some  interest  of  a  substantial  nature,  in  a  subject  cor-  thaftowhLh 

the  valuatioa 
was  intended  to 
(/)  t  Alsop  9.  Comm.  ins.  Comp.  1    Irving  v-  Manning  before  the  House  of  apply  has  been 

Sumner,  451,  cited  2  PhUlipe  Ins.  74a    Lonis,  cited  omm,  pp.  1110,  111  1.  risked  and  lost. 

SSee  in  English  law  tbe  oondusiYe  case  of 


>  AntBt  303  to  309,  and  in  notes,  where  tbe  American  cases  to  this  point  will  be 
found  cited. 

•  See  Ocean  Ins.  Co.  v.  Fields,  2  Story,  C.  C.  59, 77. 

>  This  was  said  in  a  case  of  insurance  on  profits. 
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Proof  of  is- 
temt. 


responding  to  and  satisfying  the  description  in  the  policy*  (m) 
Where  in  valued  policies  on  goods  or  freight,  the  whole  of 
the  goods  to  which  the  valuation  was  intended  to  apply  have 
never  been  at  risk  under  the  policy  and  at  the  time  of  loes 
proof  must  be  given  of  the  pr<^)ortion,  which  the  goods 
actually  on  board  at  the  time  of  loss,  bore  to  the  whole 
quantity  of  the  intended  cargo ;  and  this  proportion  must  be 
applied  to  the  agreed  value  in  die  policy,  in  order  to 
lain  the  amount  of  indemnity,  {n)  ^ 


1333  « 


Where  interest 
18  not  aveired 
in  the  alterna- 
tive it  must  still 
bepKxredas 
laid. 


Proof  of  inter- 
est averred  in 
a  firm. 
Wright  9. 
Welbie,  1  Chitt. 
49. 


Art.  8.  Parties  im.  whom  Inikrest  is  vested^  and  time  at  wUdk 

U  accrues. 

$  4tl.  With  regard  to  the  proof  of  interest  in  the  parties 
in  whom  it  is  averred  in  the  declaration,  the  point  has  already 
*been  so  folly  considered,  that  very  little  need  be  added  in 
this  place. 

Where  the  alternative  mode  of  averment  given  by  the  New 
Rules  is  adopted,  proof  of  interest  in  any  of  the  pwties  named 
in  the  declaration  will  be  sufficient :  where  oth^wisei  the 
proof  roust  still  correspond  strictly  with  the  averment,  on  the 
principle  as  stated  by  Lord  EUenborough,  that  a  disclosure  of 
the  real  interest  intended  to  be  covered  by  the  policy  ought 
to  be  made,  not  only  in  order  to  apprise  the  underwrite, 
whose  case  he  is  to  meet,  but  as  a  matter  of  public  policy 
and  oonvenience.  (o) 

In  addition  to  the  cases  before  cited,  as  to  the  necessity  of 
proving  interest  as  laid,  the  following  may  be  inserted  as 
showing  the  nature  of  the  proof  required :  the  plaintiff  averred 
his  interest  to  be  in  A.  and  B«,  and  in  ''  certain  persons  trading 
under  the  firm  of  W.  and  J.  Bell  and  Co. :  "  on  motion  for 
a  rule  to  show  cause  why  judgment  should  not  be  arrested, 
because  it  was  not  proved  who  were  the  members  of  that 
firm,  the  rule  was  refused ;  the  court  holding  it  sufficient  to 

{m)  Lewis  v.  Rucker,  2  Burr.  1171.  see  that  case  and  Cohcii  v,  Hannam,  5 

Grant  v.  Parkinson,  3  Dougi.  16.  Taunt.  101.     Carrathers  v.  Shedden,  6 

(n)  Forbes  v.  Aspinall,  13  East,  323.  Taunt.  14.    Powies  v.  Innea,  11  Mees. 

Ricknoan  v,  CantairS)  d  B.  &  Aid.  651.  di  Wels.  10. 

(o)  Bell  9.  Ansley,  16  East,  141 ;  and 


Ante,  312,  313. 
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prove  that  there  was  such  a  firm,  and  that  they  were  in-  Proof  of  m- 


terest. 


imrm- 


terested  in  the  goods,  without  proving  the  names  of  all  the 
members,  (p) 

§  472.  With  regard  to  the  time  at  which  the  interest  of  Proof  that  io- 
parly  must  be  shown  to  have  accrued,  we  have  seen  that  it  is  cnied  during 
sufficient  to  prove  that  he  was  interested  at  any  time  during  oHow  ii^^ 
the  risk,  and  at  the  time  of  loss  (q)  ;  ^  and  even,  in  cases  of  ^^^}' 
average  loss,  under  a  policy  containing  the  clause  "  lost  or  (Mottornor* 
not  lost,"  it  will  be  sufficient  to  aver  and  prove  that  he  was  i^'atuing^ 
interested  at  any  time  in  the  course  of  the  voyage  (r) :  the  ^^  voyage. 
policy  does  not  pass  by  an  assignment  of  the  ship  or  goods,  jme^TjnthiQg 
«and  if  such  assignment  take  place  before  the  loss,  an  action  j^^^!^ 
cannot  be  brought  on  the  policy  on  behalf  of  the  assignor,  »u"t^  ai^- 
averring  interest  in  him,  unless  there  have  been  an  agreement  biemtereft  dur- 
between  the  parties,  that  he  shall  keep  the  policy  alive  for  iS^om.  ^  ^' 
the  benefit  of  the  assignee  (s) :  assignment,  however,  of  his  ^A^Jftovim 
interest  after  ike  loss,  will  not  prevent  him  from  suing  on  the  ''™'* 
policy  in  his  own  name,  or  by  an  agent,  averring  the  interest         ^w^ 
in  himself.  (/)  ^ 

(p)  Wright  9.  Welbie,  1  Chit.  Rep.  49.       (•)  Powles  v.  Imiea,  U  Meet.  &  Wela. 

{q)  Rhind  v.  WUIdnaoa,  2  Taunt  237.    10. 
Fbwlea  t;  Innes,  11  Meet,  dc  Wela.  10.  (/)  Sparkea  v.  Marshall,  2  Bingh.  N- 

(r)  Smhorland  v.  Pratt,  11  Meea.  ft    C.  761. 
Web.  296. 


>  Amte^  231, 232,  in  note. 

*  See  ofUe,  233,  and  in  note.  PoUoiea  of  kMaranoe  u  Eagland  and  in  the  United 
StatflSy  in  their  onlinary  fonn,  are  atrictly  peraonal  oonttaota,  and  not  incidents  to  the 
subject  insured.  They  create  an  obligation  on  the  part  of  the  insureis  to  indemnify 
the  parties  really  insured,  against  every  \om  such  assured  parties  may  sustain  from 
the  perils  insured  against,  aooordiag  to  the  tenon  of  the  inswranoe.  In  Carroll  «. 
Boston  Blarine  Ins.  Co.  8  Btass.  517,  Mr.  Justice  Paiker,  delivering  the  opinion  of  the 
ooufft,  said ; — **  It  has  been  repeatedly  decided  here,  that,  under  the  fonns  of  onr  poli- 
cies, none  but  the  parties  lo  the  contract,  or  their  legal  representatives,  in  case  of  their 
death,  can  avail  themselves  of  the  oontmet ;  althoogh  olhen  nay,  in  fact,  have  an 
equitable  or  even  legal  interest  in  the  property  insured.  The  only  exception  to  this 
rule,  which  has  been  admitted,  exists  where  a  policy  has  been  bond  JUe,  and  for  a 
valuable  consideration,  aasigaed,  with  notice  to  the  underwriter,  and  an  assent  on  his 
part,  either  express  or  implied.*'  And,  in  Goidon  e.  Mass.  P.  &  M.  Ins.  Ca  2  Pick. 
29B|  the  same  learned  judge,  then  being  chief  justioe,  said; —"A  man  who  has  sold 
psopeity  insured,  and  received  its  equivalent  in  the  price,  cannot  be  said  to  suSer 
when  the  property  is  destroyed,  nor  can  the  purchaser  avail  himself  of  the  insurance, 
because  no  centract  was  made  vrith  him,  unless  the  insurer  assents  to  the  tnnsler, 
and  agrees  to  continiie  his  liability.*'  See  also  Laasrus  «.  Commonwealth  Ins.  Ca 
5  Pick.  76, 81 ;  Locke  e.  North  Araer.  Inn.  Co.  13  Mass.  61 1  JSuui  Ina.  Ce.  s.  Tyler, 

51  • 
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Sect.  IX.  Proof  of  Skip^s  sailings  and  that  Bisk  had 

commenced  before  Loss. 

Proof  of  ship's        (  473.  As  we  have  elsewhere  seen,  before  a  loss  can  be 

sailifliz^  ukI  that  %    r  *  v*«  «i  ■_ 

risk  had  com-  recovered  from  the  underwriter,  it  mtist  be  shown  to  have 
mraoed  before  ^)^^^  place  within  the  period,  or  local  limits  of  the  risk,  or 
AUegaiioiiasto  ▼oyc^  insured :  hence  the  averments  that  the  ship  viras  at  the 
SSTDwasTbe  P^^>  ^^^  Sailed  on  the  voyage,  or  that  the  goods  were  loaded 
substaotiaUjr ,    on  board,  before  the  loss,  must  be  substantially  proved  aa  laid : 

pfovcd  M  laid*  » 

this  may  be  done  by  the  testimony  of  the  master,  or  other 

officer  acquainted  with  the  circumstances,  or  by  meana  of 

written  directions  transmitted  to  the  master,  or  by  licenses, 

charter-parties,  entrances,  clearances,  convoy  bonds,  &c., 

preparatory  to  the  departure  af  the  ship,  and  indicating  her 

destination.  («) 

AHegatioD  that       With  regard  to  the  skip^  the  following  points  have  been 

after  goods        decided  :   under  a  policy  ^^  at  and  froa^^  the  declaration 

andshi^b^      averred  that  the  loss  happened  after  the  goods  were  loaded  on 

•ailed,  noc 

SK!!Sii'?hat  it  W  »«**•  «^  Evidence,  vd.  iii.  p.  873,  3d  edi 

had  taken 

place  while  ship    ■  

was  a<  the  port, 

oaigowas^ut^    16  Wendell,  389.    A  sale  of  the  property  insured,  does  not,  however,  operate  to  defeat 

ooboard.  the  policy,  unless  it  is  absolute  in  its  nature.    See  Gordon  v.  Mass.  F.  &  M.  Ins.  Co. 

Abitbol  0.  2  Pick.  249 ;   Locke  •.  N.  A.  Ins.-Ca  13  Mass.  61 ;  Lazarus  v.  Commoftwcttllh  las. 

6  iSum  464  ^'  ^  ^^'  ^^'  ^^ '  Higg^inson  v.  Dall,  13  Mass.  96.  Where  the  property  is  metely 
pledged  or  transferred  as  collateral  security  for  a  debt,  the  oanturaaaoe  d  the  prrr^irl 
liability  of  the  assured  is  alone  sufficient  to  preserve  hk  iararable  intereai;  and,  ooo- 
sequently  to  sastaia  the  validity  of  the  oontracL  lb.  Polkiea  of  tnanmBee  are^  how- 
ever, aatignable  in  equity,  so  that,  although  theassignee  of  such  a  contFact  may  not 
be  able  to  sue  thereon  in  his  own  name,  he  atiU  derives  therefrom  an  avnilifale  bend 
ekl  interest,  unless  thew  k  some  restriotion  or  limitation  imposed  npoa  ao  aaBignfflenl^ 
by  the  policy.  If  there  be  no  such  restriction  or  hmitatkMi,  the  asaeot  of  the  nadsv> 
writer  to  the  assignment  is  not  caseotiaL  Wakefield  v.  Martin,  3  Mass.  596;  Eaii «. 
Shaw,  1  John.  Gases,  313;  WeUs  e.  Axeher,  10  Seqg.  ds  R.  432 ;  Sprite  v.  a  C«. 
Ins.  Co.  8  Wheaton,  268;  Oonrdon  v,  Ins.  Co.  of  N.  Amcr.  3  Teaies,  397.  Thii 
equitable  intetcst  of  the  assignee  is  not  one  which  lie  can  enfoiee  in  a  eooitof  eqnity 
merely  because  of  the  aasigament.  1  Banieirs  Ch.  Pr.  (Perkins's  ed.)  dffi^  248,  ii 
notes ;  Carter  v.  CJnited  Ins.  Co.  1  John.  Ch.  463.  Conrts  of  law  psoogniae  and 
entirely  protect  the  interest  and  rights  of  the  assignee.  He  had  an  vaqnesiionable 
right  to  commence  and  proaeoute  a  suit  on  the  policy  fas  the  name  of  an  asa^nor.  Ate 
dne  notice  of  the  asilgBment  has  been  given  to  the  underwriter,  the  aspgnnr  canMt 
deieat  or  prejudice  the  righto  of  the  aasignee.  Hackett  e.  Martin,  8  GieenL  77; 
Hatch  9.  Dennis,  1  Fairf  244,  247;  Matthews  v.  Houghton,  lb.  429;  Pienr  v. 
Evertson,3(>  John.  142;  Welch  p.  Mandevflle,  1  Wbeaton,  283;  S.  C.dlkST?; 
Jones  a.  Witter,  13  Maak  304;  Lyon  v.  Summers^  7  Conn.  399. 


PROOF  OF  ship's  SJOLINa  ON  THB   VOYAGE.  ISfil 

boardf  and  the  ship  had  sailed  an  her  intended  voyage :  the  proof  Proof  of  Uw 
was,  that  it  had  taken  place  while  the  ship  was  "  at ''  the  port  an^that  Iom 
of  outfit,  and  when  only  half  the  cargo  was  loaded  on  board :  ^/''™^  ^ 
this  was  held  a  fatal  variance,  on  the  ground  that  the  case 
presented  a  very  different  aspect  to  the  underwriters,  sup- 
posing the  ship  to  have  been  lost  in  the  course  of  the  voyage, 
*from  that  which  it  would  have  assumed,  had  it  been  stated      *  1335 
to  have  tdcen  place  in  port,  (t;) 

It  must  be  proved  that  the  ship  had  sailed  on  the  very  it  must  be 
voyage  insured :  or  if  the  loss  should  take  place  '^  at "  the  abip  had  sailed 
port  where  the  risk  is  made  to  commence,  then  it  must  be  ^/i^^Surad. 
shown  that  the  ship. was  at  such  port  on  the  voyage  insured  (w) :  ^^^''J* 
where  the  ship  has  foundered  at  sea,  this  proof  of  her  having  ship  haa  foon- 
sailed  on  the  voyage  insured  frequently  presents  some  diffi-  ccltmnlT^ 
culty.    The  following  points  have  been  decided  as  to  the  ^c^^ha 
sufficiency  of  the  evidence :  to  prove  that  a  ship  insured  at 
and  from  Portsmouth  to  Quebec,  had  sailed  for  the  latter 
place,  a  witness  was  called  who  stated  that  he  had  seen  the 
ship  in  Stokes  Bay,  going  out-with  the  other  ships  from  Spit- 
bead,  and  that  she  had  never  since  been  heard  of :  Lord 
EUenborough  held  this  insufficient :  the  convoy  bond,  from 
the  custom-house,  was  then  produced,  with  these  words  at 
the  bottom  of  it — "convoy  bond  for  Quebec;"  and  an  P«>doctioii of 

.  conpov-ootid, 

officCT  from  the  customs  said,  that  it  was  in  the  course  of 

office  to  write  these  words  on  the  bond,  and  that,  though  he 

did  not  know  of  any  act  of  office  being  done  on  it,  yet  be 

had  no  doubt  that  the  papers,  for  a  voyage  to  Quebec,  were 

delivered  to  the  captain  before  sailing :  Lord  EUenborough 

held  this  good  prima  facie  evidence  that  the  ship  had  sailed 

on  the  voyage  insured,  (x)    In  the  same  case,  Lord  Ellen-  ^^^^^'^J^ 

borough  said,  that  if  it  could  be  shown  that  the  ship  had  a  anoea. 

particular  destination  by  charter^riy^  he  should  presume 

that  she  sailed  on  the  chartered  voyage ;  so,  on  proof  that 

she  had  cleared  out  for  a  particular  port,  the  presumption 

would  be,  that  she  had  sailed  for  it  when  she  dropped  from 

her  moorings,  (y)    A  license  to  carry  a  cargo  to  a  place  Of  lioeoae. 

named  in  the  policy  as  to  the  port  of  destination,  m  prima 

facie  evidence  that  the  ship,  when  she  left  her  port  of  outfit, 

(9)  Alritbd  9.  Brifltow,  0  Taant  464.       («)  Cohan  v.  HiooUer,  2  Canp.  dO. 
2  Manh.  Bep.  id7.  (x)  Ibid.  51. 

(y)  8  Camp.  SL 
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Proof  of  the  sailed  on  the  voyage  insured  (sr) :  so  is  a  letter  received  by 
u!!f  that  lots*  the  owners,  in  this  country ,  from  their  ^correspondents  ai  the 
WW  doring  Uw  yj^^^^  ^^^  qJ  desHnoUon^  stating  that  the  ship  had  not  then 

l^gam  arrived  there,  bat  was  expected  in  a  few  days,  (a)  In  order 
Of  letter  fiom  ^^  prove,  Under  a  policy  on  goods,  that  the  ship  had  sailed  on 
owreyM^enJ*  a  voyage  from  Leghorn  to  Lisbon,  the  plaintiff  called  a  packer, 
What  it  iosuf-  resident  in  Leghorn,  who  stated  that  he  had  packed  the  goods 
^thL  pu^?  at  the  warehouse  of  the  shipper,  and,  by  his  orders,  delivered 
Ko^  V.  them  to  a  boatman,  to  go  by  the  ship ;  the  boatman  was  also 

Ry.  frlfiood.     called,  who  stated  that  he,  by  the  shippers  orders,  had  de- 
livered them  on  board  the  ship,  and  taken  a  receipt  for  them 
from  the  captain,  whom  he  knew ;  and  that  he  had  heard, 
both  from  the  shipper  and  the  captain,  that  the  vessel  was 
bound  for  Lisbon.     Chief  J.  Abbot  held  that  this  was  not 
even  prima  facie  evidence  that    the  ship  ever  sailed  for 
Lisbon,  {b) 
Timeofaaiiiiig       Where  the  averment  was  that  the  ship  sailed  after  the 
provedMbud.   making  of  the  poUcy,  and  the  proof  was  that  she  sailed 
Proved  by  ship-  before,  the  variance  was  held  to  be  immaterial  (c) :  a  shipping 
eiuuxn-hoiue.    entry  at  the  custom-house  has  been  admitted  to  show  the 

time  of  the  ship^s  sailing,  {d) 
Proof  of  ioo^  In  case  of  goods^  the  inception  of  the  risk  is  the  loading 
g^lSdi.  ^  of  them  on  board  ;  and  this  most  be  proved  either  by  direct 
testimony  of  the  fact,  or  by  the  bill  of  lading,  duly  authenti- 
cated, and  connected  with  the  particular  subject  of  insurance 
in  the  way  already  specified,  (e)  In  case  of  goods,  also,  proof 
roust  be  given  that  the  loss  took  place  within  the  period  of 

prove? that  km  ^^^  ''^'^^  ^^  ^^^  limits  of  the  Voyage,  insured :  thus,  where,  in 

on  goods  ao-      an  action  on  a  policy  on  goods,  it  appeared  that  the  ship, 

risk,  or" voyage,  after  being  turned  away  from  her  port  of  destination,  sailed 

^^^^^'  on  another  voyage    not   protected  by  the  policy,  and  no 

proof  was  given  whether  ihe  damage  sustained  by  the  goods 

bad  accrued  on  the  first  or  the  second  of  these  two  voyages, 

Lord  EUenborough  directed  a  nonsuit,  on  the  ground  that 

1337*      ^here  was  no  distinct  evidence  that  the  goods  were  injured 

while  protected  by  the  policy.  (/) 

With  regard  to  freight^  the  inception  of  the  risk  in  cases 

{z)  Maishall  v.  Parker,  2  Camp.  09.  (i)  Hughes  v.  Wibon,  i  Staik.  Eep. 

(a)  Twemlow  v.  Oswia,  2  Camp.  84.  180. 

{b)  Koster  i^.  Innes,  By.  dc  Mood.  333.       {e)  See  last  section. 

(c)  Peppin  9.  Solomoii,  d  T.  Rep.  496.       (/)  Parker  9.  Tunoo,  2  Camp.  SB. 
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where  it  is  ^poured  by  charter  •partyi  is  proved  by  evidence  Proof  of  the 
of  the  sailing  of  the  8bip«  and  the  production  of  the  charter-  anf  that  ioM ' 
P^'^y  (ff)  •  ^^  ^^^  cases  it. is  proved  either  by  showing  that  ^ <*»"«>««*» 
all  the  goods  were  actually  loaded  on  board,  or  that  part  of  Proof  of  inocp- 
them  were  so,  and  the  rest  contracted  for  and  ready  to  be  ^?^™^^'^ 
shipped  {h)  ;  and  that  the  ship,  at  the  time  of  loss,  was  ready 
to  receive  them*  (t)  ^    If  the  plaintiff  relies  on  a  contract  to 
ship  the  goods  on  freight,  he  must  be  prepared  to  show  that 
auch  contract  is  legally  binding  (/),  though  it  need  not  be 
written  or  under  seal.  (Ar) 


.8aoT.  X.  Protf  of  Lou* 
Art.  1.  Fad  of  Loss. '-^  Mtans  of  Proqf. 

\  474.  Direct  proof  of  the  fact  of  loss  inay  be,  and  in  most  Proof  of  km 
cases  is,  given  by  the  parol  testimony  of  the  master,  officers,  Fact  of  Iom 
or  some  of  the  crew  of  the  ship  ;   it  may  also  be  proved  by     ^  P"^'^'*^ 
other  legal  evidence.    Thus,  in  one  case,  Mr.  Justice  Le 
Blanc  ruled  that  the  fact  of  capture  might  be  proved  by  the 
production  of  Lloyd's  book,  wherein  it  was  mentioned  (/) : 
the  condemnation,  however,  of  a  foreign  court  of  prize  is  not 
evidence  to  prove  a  capture  in  fact,  though,  after  such  proof 
has  been  given,  it  is  evidence  of  the  grounds  of  condemna- 
tion, (m)  ' 

The  protest  of  the  captain,  so  long  as  he  is  living,  is  in  no  Protest  of  cap- 
case  evidence  on  the  one  side  or  the  other :  ^  the  only  use  that  evidMoeia 


ehief. 


(g)  8eeThaiDpM>a9.Taylor,6T.R«p.       (»)  WflliaanoB  v.  Innei,  1  Mood,  ft 
463.    Honicastle  v.  Suart,  7  Eait,  400.       Rob.  88L    8  Biogh.  81,  oote. 

(A)  Foibei  9.  AspiiiaU,  13  Eait,  323.  (J)  Fliot  a.  Flamyng,  1  B.  ft  Ad.  4a 
De  Yanx  a.  J'AaaeB,  5  Bingfa.  N.  C.  (i)  Patrick  v.  Eames,  3  Camp.  441. 
919.  (0  Abd  V.  Potts,  3  Bip.  942. 

(m)  Manhall  v.  Pairker,  2  Gamp.  OD. 


I  .ilsite,  901,902, 408,4*78, 479,  In  mNm. 

*  ilfite,640,eta6q.  aodiniioiaa. 

*  See  Smith  «.  Logan,  1  Spaera,  974  t  IfiUer  a.  S.  Car.  Hia.  Go.  9  ll*0oid,  390 ; 
Blown  a.  Girard,  4  Yeatca,  119 ;  Ruan  a.  Gardner,  1  Waah.  C.  C.  149.  The  tarrey 
ia  not  evidence  of  haeif  to  be  givea  by  the  plaintiA  claiming  flir  a  k«a  unlea  the 
defendanta  thoold  caU  for  it.  HaU  a.  FranUin  Ina.  Co.  0  Pick.  477 )  MHchell  a.  N. 
Eng.  liar.  Im.  Ca  S  Pick.  117 ;  BanUn  a.  Amer.  Im.  Co.  of  N.  Y.  1  Hatt,  619^  633. 
SeeSaltnav.  Commerciallna.  Co.  lOJohn.  487;  AbboUv.  8abor,3  John.  Om.48; 


1354 


KVIBINCB. 


Proof  of  km. 
1338  ♦ 


Proof  of  coafis- 


PretDomiivo 
pvooforloM. 


can  be  made  of  it  is  to  contradiet  his  testimony  if  be  vary 
^rom  it  (n) :  it  cannot  be  adduced  to  disprove  the  grounds  of 
the  condemnation  of  a-  foreign  prize  court  (o) :  nor  will  the 
broker's  having  shown  it  to  the  underwriter  with  other  papers 
relating  to  the  loss,  on  demand  of  payment,  make  it  evidence 
as  against  the  assured,  (p) 

In  one  case  Lord  EUenboroi^h  ruled  that,  in  order  to  prove 
a  confiscation^  it  was  not  necessary  to  show  that  the  proceeds 
of  the  goods  seized,  actually  came  into  the  treasury  of  the 
state,  but  that  it  was  enough  to  show  that  they  were  forcSbts 
taken  possession  of  by  the  officers  of  government,  {q) 

We  have  already  sufficiently  considered  what  will  amount 
to  presumptive  proof  of  loss  by  foimdering,  and  need  not 
here  repeat  the  points  decided  on  that  head  (r) :  it  may  be 
added,  that  in  such  cases,  it  b  proper  to  be  provided  with 
evidence  of  any  collateral  circumstances  that  may  tend  to 
support  the  presumption,  as,  that  other  vessels  which  sailed 
at  the  same  time  did  actually  arrive  (5),  the  usual  length  of 
the  voyage,  the  difficulty  of  navigation,  the  prevalence  of 
tempestuous  weather,  &c«^ 


Art.  3.  AmousU  of  Loss. 


Amoontofloai 
need  never  be 
proved  where 
the  kMB  is  total 
ud  the  policf 
▼daed. 


§  475.  In  cases  of  total  loss  no  proof  of  the  amount  of  loss, 
or  rather  of  the  amount  of  interest  at  risk,  need  be  given  in 


(n)  ChnNtian  e.  Ooombe»  9  Bip.  480. 
i  Marioe  In*.  Co.  v.  Stn%  1  Mumf. 
406.> 

(o)  Ibid. 


(f )  Cwnithen  v.  Gray,  3  Camp.  142. 
(r)  See  an/e,  Part  IIL  Chap.  IL  tqL 
ii.  pp.  792 -795. 
(«)  Newby  V.  Reid,  P«afc  on  Int.  148L 


(p)  Seaat  v.  Porter,  7  T.  Rep.  196.    Sih  ed. 


-ki- 


fiobinaon  o.  Commoawealth  Ina.  Ca  3  Somoer,  226 ;  Robinsoa  v.  Clifford,  8  WariL 
C.  C.  1.  It  is,  however,  uniisttal  for  the  aasored  to  go  to  trial  without  the  prodao- 
tioQ  of  the  survey,  aod  the  testimoay  of  the  turveyors.  Robinson  v.  Common weahh 
Ins.  Co.  3  Sumner,  226.  As  to  tJie  effect  of  the  survey  in  evidence,  see  Gkxdon  v. 
Mass.  F.  dc  Mar.  Ins.  Co.  2  Pick.  249  ;  Oriswdd  v.  National  Ina.  Co.  3  Cowen,  96. 
>  It  is  not  sufficient  for  the  assured  to  prove,  that  there  was  a  storm,  or  any  other 
peril  encountered  by  the  ship  during  the  voyage,  but  he  must  also  show  that  the  loss 
was  caused  thereby.  Coles  v.  Mar.  Ins.  Co.  3  Wash.  C.  C.  159, 161.  See  Coffin  e. 
Ph<snix  Ins.  Co.  15  Pick.  291.  Neither  is  it  sufScient  to  show  merely  that  repais 
have  been  necessarily  made  during  the  voyage  on  a  vessel  proved  to  be  seaworthy  at 
the  coouneooamentof  it.  The  assured  must  still  prove  that  the  repaiia  were  rendsnd 
aeoessary  by  the  extraordinary  operatkn  of  the  p^ilsinsuradagBiiisL  Ooondi  v.  Gd. 
Ins.  Ca  2  Sumser,  366. 
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valued  policies ;  the  value  in  the  policy  being,  in  such  cases.  Proof ofioM. 
taken  as  the  agreed  measure  of  indemnity :  in  cases  of 
average  loss,  where  the  whole  subject  to  which  the  valuation 
was  intended  to  apply  has  been  at  risk,  the  value  in  the  policy 
is  equally  the  standard  of  indemnity :  but  in  such  cases  the 
amount  of  damage  or  depreciation  sustained  by  the  subject  of 
insurance  must  be  proved  aliunde^  in  the  manner  already 
pointed  out.  (t)  *^1339 

^In  open  policies,  in  cases  whether  of  total  or  partial  loss,  Proof  of  amount 
the  value  of  the  property  insured  will  have  to  be  proved  in  pouSes!^  ^^^^ 
order  to  ascertain  the  amount  of  loss,  or,  rather,  the  sum 
which  the  assured  is  entitled  to  claim  from  the  underwriters 
in  respect  thereof :  and  this  amount  must  be  proved  in  the 
way  already  indicated,  (u) 

In  case  of  takU  loss  on  ships  in  open  policies,  (which,  how-  in  caae  of  toua 
ever,  are  not  frequent  on  this  interest,)  the  mode  of  proving  *°"  <»•**'• 
the  insurable  value,  and  therefore  the  amount  of  indemnity 
claimable  by  the  assured,  would  be  by  the  testimony  of  stur- 
▼eyors,  who  were  acquainted  with  the  condition,  and  can  give 
an  estimate  of  the  worth,  of  the  ship  before  she  sailed  on  her 
last  voyage  :  in  cases  of  average  loss  the  expense  of  repairs,  in  oaMof  av«r- 
deducting  one  third  new  for  old,  would  be  the  measure  of  JfJ^  "^ 
damages  and  must  be  proved  by  the  production  of  the  ship- 
builder's accounts,  accompanied  with  vouchers  and  other 
proofe  of  payment. 

It  is  clearly  settled  that  the  assured  may  recover  for  a  Avuredmay 
partial,  although  he  has  declared  for  a  total,  loss,  (v)    He  parUai,  though 
may,  as  we  have  already  seen,  recover  for  loss  by  salvage,  for^Tuiidtoir^ 
although  it  be  not  specifically  alleged  as  a  loss  in  the  declara- 
tion (w') :  but  if  it  be  salvage  which  he  has  been  obliged  to  Lom  bymivage 
pay  to  recapiorSf  he  cannot  recover  the  amount,  unless  he  ered  without 
produces  and  proves  the  proceedings  in  the  Admiralty  court  daduSSTforlL 
under  seal ;  for  the  extent  of  his  claim  depends  on  the  judg-  bowpio^^ 
roent  of  that  court,  (x)    Where  the  assured  on  ship,  who  had  NomimUdutf 
claimed  a  total,  but  was  only  entitled  to  an  average,  loss,  ^^here  no  proof 

of  the  Mtiin  of 

lOM. 

(t)  See  ante,  Part  III.  Chap.  V.  vol.  {w)  Gary  v.  King,  Rep.  t.  Hardw. 

ii.  pp.  963-977.    Adjaatment  of  Partic-  304. 

ular  ATerage.  (x)  TheUoaMn  v.  Shedden,  S  Bos.  6t 

(u)  See  anu,  pp.  1331, 1332,  &c.  PuU.  N.  R.  129,  and  43  G.  3.  c.  160.  a. 

(«p)  Qardiner  v.  Croaadale,  2  Burr.  904.  40. 
^  Wataon  v.  Ina.  Co.  of  N.  A.  1  Binney, 
47.^ 
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Vrocicikm,     merely  proved  that  his  ship  bad  sustained  some  damagCj  1>cit 

gave  no  evideaoe  as  to  its  extent,  Lord  Tenterden  direeled 

the  jury  to  find  a  verdict  for  the  plaintiff  with  nominal 

1340  *      damages  only,  (y) 

Amount  oTIom       ^In  cascs  of  douUe  insurance,  as  we  have  elsewhere  seen, 

doable  inmr-      ^®  assured  may  recover  against  either  set  of  underwriters  np 

*°^-  to  the  whole  amount  insured  by  them  (z) :  if,  however,  after 

having  recovered  against  one,  he  afterwards  goes  cm,  against 

anothw  set,  he  can  only  recover  for  the  excess,  (a) 

Where  aoBiued       He  ean^  however,  recover  for  more  than  the  extent  of  his 

has  efieeted  the  ^    . 

poUcy to  protect  own  individual  interest  if,  m  the  opmion  of  the  jury,  he 
inteieMMsweU  intended  to  insure  not  only  on  his  own  behalf,  but  also  on 
u  his  own.        yj^i^  ^  some  other  party  vf'ho  was  also  interested  in  thfe  sub* 

ject  insured  at  the  time  of  effecting  the  policy,  (b) 
latemioiitbe       By.  i\^  common  few,  no  interest  vras  recoverable  on  the 

unoiint  oi  1008  ' 

ainoe  3  &  4  w.  amount  of  loss,  except  in  cases  where  the  assured  had,  before 
the  trial,  made  apfdication  to  the  underwriter  for  the  amount, 
and  notified  to  him  the  ground  of  his  application,  (c)  Now, 
howev^,  by  the  3  &  4  WiU.  4.  c.  43.  s.  99.,  juries  may,  if 
they  think  fit,  give  damages^  in  the  nakere  of  intere^  over 
and  above  the  money  recoverable  in  all  actions  on  policies 
of  insurance  made  after  the  passing  of  the  act^ 
Interest  on  hot-  In  regard  to  interest  on  boUomrp  loans,  it  has  been  laid 
***^  **^  down  by  Mr.  J.  Btory,  that  the  sum  lent  and  the  bottomry 
interest  are  to  be  considered  as  ^n  aggregate  debt  from  the 
time  the  bond  beeomes  due  by  the  succea»fti{  termination  of 
the  voyage,  and  that,  tonsequently,  from  such  time  conmion 
interest  is  to  be  allowed  on  the  aggregate  amount  (d) :  and 
such,  it  should  seem,  would  now  be  the  law  in  this  country, 

(y)  Tanner  v.  Bennett,  R]r-  &  Aiood.  (a)  Booafield  v.  Barnes,  4  Canip.  22&. 

182.    Bat,  as  Mr.  Phillips  remarks,  the  (6)  Irving  v.  Richanlsoii,  2  B.  ft.  Ad. 

damage  shovid  aot  be  less  than  the  usual  198. 

exeeptioQ  of  lones  under  3  per  oeal^  in  (e)  Bam  v.  Case,  3-  C  dc  P.  406k    See 

the  policy.  Kingston  v.  Mlntosh,  1  Camp.  SIZ,    Higr 

(«)  Newby  v.  Eeid,  1  W.  Bl.  416.  gins  v.  Sergent,  2  B.  &  Cr.  34&    Thk 

Rogem  V-  thma,  Pbrk  on  bis.  601. 8tfa  «d  seems  still  the  rale  in  the  United  Stales. 

^  Lucas  V.  Jefierson  Ins.  Co.  6  Cowen,  2  Phillips  on  Ins.  750,  751. 

635.  y  {d)   In  t  Ship  Packet.  3  Uamm,  255, 

caed  2  Phillips  on  las.  751. 


1  See  Neilson  v.  Cd.  Ins.  Co.  1  John.  312 ;  Jamd  v.  Marine  Ins.  Co.  7  John. 
424;  Hallette.  Phoenix  Ins.  Co  2  Wash.  C.  C.  279;  Oscar  v.  Louis.  Ins.  Co.  5 
Ifartin,  371 ;  Sims  e.  Willing,  8  Seig.  &  R.  103. 
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as  it  is  not  to  be  supposed  that  the  old  maxim  accessio  acces*  Proof  of  low. 
sionis  nan  est  (e)  woold  in  the  present  day  have  any  weight 
with  our  ooortB. 

♦Art,  3.  Proof  of  Loss  as  alleged*  —  Variance.  #  1341 

§  476.  It  will  not  be  necessary,  after  the  full  consideration  Pioof  orkM  u 
which  has  been  already  given  to  the  mode  of  stating  and  ^SS^Jt  moe 
proving  Losses  by  the  Perils  insured  against  (/),  to  do  more  ***  NewRuJoi. 
in  this  place  than  notice  a  few  of  the  more  important  points 
of  variance  between  the  proof  of  loss  at  the  trial,  and  its 
statement  in  the  declaration :  it  may  be  observed  generaUy, 
that,  since  the  New  Rules  prohibiting  more  than  one  special 
count  in  actions  on  policies,  the  courts  would,  no  doubt,  be 
indined  to  extend  the  latitude  of  construction,  by  which, 
even  before  those  rules,  an  allegation  of  loss  by  perils  of  the 
sea  was  held  to  be  supported  by  proof  of  any  loss  proximately 
caused  by  such  perils,  although  remotely  occasioned  by  the 
acts  or  negligence  of  the  master  and  crew ;  by  barratry  or 
other  conducing  cause  (g)  :  on  the  other  hand,  care  should  be 
taken  by  the  pleader  to  adapt  the  allegation  to  the  true  state 
of  facts,  and  if  there  be  any  doubt  whether  the  proof  would 
rastain  a  count  for  loss  by  perils  of  the  seas,  it  should  be 
deeeribed  according  to  the  actual  bets  of  the  case. 

One  of  the  most  striking  instances  of  the  former  strictness  imtanoe  of  for- 
of  the  courts,  in  requiring  an  accurate  correspondence  be-  S^mutt^iliiu) 
tween  the  allegation  and  the  proof,  is  contained  in  the  fol-  ^eiibS^*. 


lawingea«.  L«h«gt^ 


The  declaration,  on  a  policy  on  com,  warranted  ^^free  of 
atferagey^*  contained  two  counts ;  one  for  a  loss  by  ddeniion 
ofpeopkj^  other  for  seizure  by  pirates;  the  proof  was,  that 
the  com  had  sustained  an  average  loss,  partly  caused  by  a 
riotous  mo6,  who  had  boarded  the  ship  and  compelled  the  cap- 
tain  to  sellitai  an  inferior  price  ;  partly  by  damage  arising 
from  stranding :  on  this  proof  the  court  held  that  the  plaintiff 
could  recover  on  neither  count «—  not  on  the  first,  for  a  mob 
was  not  a  people^  within  the  meaning  of  the  policy — nor  on 
the  second,  for  though  the  loss,  by  taking  the  corn,  fell  within 

{$)  HanlwU  on  Int.  7».  (g)  See  BIyth  «.  Sbeiiheid,  9  Meet. 

(/)  See  Part  UL  Che|>.  n.  pp.  7B8.    «t  Web.  703.    Peifitt  9.  TlMinpioo,  13 
890.  Meee.  «t  Well.  3n. 

VOL.  n.  52 
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Proof  ofioM.     •&  seizure  by  pirates^  yet,  as  it  was  an  aioerage  loss,  the  under- 
1342*      writers  were  free  from  liability  under  the  memorandmn, 
though  they  would  have  been  liable  for  the  subsequent  loas  by 
the  stranding^  had  the  declaration  contained  a  count  for  loss 
thereby.  (A) 
Proof ^"n*!^      With  regard  to  losses  by  the  perib  of  the  sea,  it  may  be 
Seperibofthe  observed  generally,  that  all  losses  proved  to  be  praximaUbi 
'^'  caused  by  the  winds  and  waves,  by  driving  against  rocks,  or 

stranding,  d&c,  though  remotely  occasioned  by  the  acts  and 
negligence  (not  amounting  to  barratry)  of  the  master  and 
crew,  will  sustain  an  allegation  of  loss  by  the  perils  of  the 
sea  (t) ;  and  the  same  rule  holds  where  the  loss,  in  like  cases, 
is  remotely  occasioned  by  barratry  (j) ;  though  it  is  otherwise 
where  barratry  is  the  direct  conducing  cause  of  the  loss  {k) : 
where  stranding  is  proved  to  be  the  main  conducing  cause  of 
the  total  loss  cLaimed  in  the  action,  it  will  support  an  all^ft- 
tion  of  loss  by.  the  perils  of  the  seas,  though  followed  by  sob- 
sequent  capture  and  condemnation  {t) ;  on  the  other  hand, 
where  the  damage  occasioned  by  the  stranding  is  slight  or 
partial,  and  the  substantial  cause  of  the  total  loas  claimed  is 
the  consequent  capture  or  seizure,  this  will  not  support  an 
allegation  of  loss  by  perils  of  the  seas,  but  the  loss  should  be 
averred  to  be  by  the  capture,  &c.  (m)  Damage  done  by 
collision,  where  there  is  no  iault  on  either  side,  is  a  loss  by  the 
perils  of  the  sea  (n) :  so  it  is  where  ttie  ftiult  rests  entirely 
with  the  other  vessel  (o) :  but  a  sum  paid  under  an  award 
judido  rusticorum,  as  a  moiety  of  the  damages  done  by  ocir 
lision,  is  not,  in  this  country,  a  loss  by  perils  of  the  seas,  on  the 
ground  that  it  is  not  proximately  caused  by  those  perils  (p) : 
1343  *  *on  the  same  ground,  loss  by  sale  of  goods,  for  rqpairs  of  the 
ship,  has  been  held  not  to  be  a  loss  by  perils  of  the  seas  {q) : 
damage  caused  by  taking  the  ground  in  a  tide  harbor,  in  the 

(A)  Nesbitt  v.  Liuhington,  4  T.  Bep.  (m)  Green  «.  Elmslia,  Feake,  N.  P. 

783.  212.    Uvie  V.  Janaen,  12  Etft,  MB. 

(t)  Walker  v.  MaiUand,  [5  *B.  dc  Aid.  (n)  Bailer  v.  Fisher,  3  Esp.  07. 

171.    Stewart  v.  Bell,  ibid.  238.    PhiUipa  (•)  SmiUi «.  Sooct,  4  Taunt.  12tS. 

9.  Headlam,  2  B.  dc  Ad.  380.    Dizoa  v.  {p)  De  Vaux  «.  Salvador,  4  Ad.  dE 

Sadler,  S  Meea.  &  Wek.  205.    Redman  EU.  420.    AlUer  m  the  United  Slatei^ 

V.  Wibon,  14  Meea.  dl  Wela.  476.  t  Peteia  v.  Wanen  Ins.  C0119.  3 


(J)  Heyman  «.  Pariah,  2  Camp.  149.  ner,  389.    See  ngrra,  p.  80S. 

Blsrth  V,  Shepherd,  9  Meea.  dl  Wela.  723.  (q)  Powell  v.  Godgeoo,  S  Maide  ^ 

\k)  Everth  v,  Hannam,  6  Taimt.  375.  Sel  431.    Saiqoy  v.  Hofaeon,  2  B.  dc  Gr. 

(0  Hahn  v.  Corbett,  2  Bingfa.  265.  7.    4  Bingh.  131. 
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nsaal  course  of  the  voyage,  has  been  held  a  loss  by  perils  of  Proof ofioM. 
the  seas  (r) ;  but  damage  caused  by  the  ships  being  blown 
over  in  a  graving  dock  (5),  or  by  her  bilging  owing  to  the 
giving  way  of  tackle  on  being  got  out  of  dock  (/),  or  owing 
to  the  tide  washing  away  her  props,  while  hoved  down  on  a 
beach  for  repairs  (k),  have  been  held  not  to  be  losses  by  the 
perils  of  the  sea. 

Death  of  cattle  by  rolling  of  the  ship  at  sea  (v),  or  partly 
by  that  cause  and  partly  by  their  own  violent  kicking  and 
plunging  {w)j  is  a  loss  by  perils  of  the  seas :  if,  however,  their 
death  were  caused  by  scarcity  of  provisions  owing  to  the 
prolongation  of  the  voyage,  either  by  the  mistake  of  the 
captain  (x),  or  in  consequence  of  bad  and  stormy  weather, 
it  seems  this  would  be  a  loss  by  mortality,  and  not  by  perils 
of  the  seas,  (y)  Damage  caused  to  hull  of  ship  by  worms  (z) 
and  rats  (a)  is  not  a  loss  by  perils  of  the  sea,  but  by  wear  and 
tear. 

Leakage  caused  by  the  violent  pitching  of  the  ship  in  a 
storm,  is  a  loss  by  perils  of  the  sea,  though  the  stowage  be 
not  damaged,  (b)  So  is  damage  caused  to  cargo  by  shipping 
seas,  after  being  wrongfully  seized  and  taken  in  tow  by  a 
British  man-of-war,  though  the  loss  in  this  case  may  also  be 
alleged  to  be  by  seizure  (c)  ;  damage  caused  by  one  ship's 
^^ing  into  another,  under  the  mistaken  notion  that  she  is  an  *1344 
enemy  (d) ;  or  by  throwing  overboard  goods,  to  prevent  them 
falling  into  the  hands  of  the  enemy,  is  not  loss  by  perils  of 
the  seas,  {e) 

Loss  of  ship,  redueed  to  a  state  of  innavigability  by  sea 
damage,  and  justifiably  sold  by  the  master  abroad,  is  a  loss 
by  the  perils  of  the  sea.  (/) 

(r)  Fletcher  v.  Inglls,  3  B.  &  Aid.  315.       (s)  Rohl  v.  Pur,  1  Ecp.  444. 

{s)  Phillips,  9.  Barber,  5  B.  dc  Aid.  16L       (a)  Hunter  v.  Potts,  4  Camp.  203. 

(I)  De  Vaux  v.  J'Anseo,  5  Bingh.  N.       (i)  Crofts  v.  Marshall,  7  C.  &  P.  597. 
C.  519.  (e)  Hagedam  0.  Whitmore,  1  Staik. 

(u)  Tbompaoo  9.  Whitmore,  3  Taunt.  19J. 
227.    Bowcroft  9.  Dumore,  ibkl.  (d)  CuUen  9.  Butler,  5  Maule  6c  Sel. 

(v)  Lawienoe  v.  Aberdein,  5  B.  dc  Aid.  461. 
107.  («)  Butler  9.  WiUman,  8  B.  &  Aid. 

(uf)  Gabay  v.  Llojd,  3  B.  &  Cr.  793.  398. 

{x)  Oregson  v,  Gilbert,  3  Doogl.  232.       (/)  Parfitt  o.  Thompeon,  13  Mees.  6c 

if)  Tatham  9.  Hodgson,  6  T.  Bep.  Wels.  392. 
696,  as  explained  and  commented  on  by 
liord  Tenleiden,  5  B.  &  Aid.  111. 
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Proof  of  low.         An  allegation  of  loss  by  fire,  is  sustained  by  proof  that  tlie 

LoMby  fire,  ship  was  burnt  by  her  captain,  in  order  to  avoid  being  cap- 
tured {g) ;  or  that  she  was  accidentally  burnt  by  the  negli- 
gence of  her  crew  (A)  ;  but  not  where  the  fire  is  shown  to 
have  originated  in  the  spontaneous  combustion  of  goods  put 
on  board  in  an  improper  condition,  (t) 

onlciwre!^™*  Proof  of  capture  by  collusion  will  sustain  the  allegation  of 
a  loss  by  capture,  though  it  would  also  support  a  count  for 
loss  by  barratry  (j) ;  proof  of  wrongful  detention  by  a  Britirii 
man-of-war  would  be  cTidence  of  a  loss  by  seizure^  thongfa 
the  sea-damage  sustained  during  the  detention  is  recorerabie 
as  loss  by  perils  of  the  seas  {k) ;  proof  that  ship's  cargo 
taken  out  by  enemies,  and  ship  then  suffered  to  sail 
another,  will  support  an  allegation  of  loss  by  ddeniitm  of 
princes  (l)  ;  but  an  averment  of  seizure  in  a  hosiUe  numner  b§ 
enemies  unknown^  is  not  sustained  by  evidence  of  seizure,  by 
order  of  a  foreign  government,  as  of  goods  about  to  be 
illegally  exported,  {m) 

i^  by  bun-  Under  an  allegation  of  loss  by  barratry,  it  is  not  necessary 
for  the  assured,  in  the  first  instance,  to  give  negative  proof 
that  the  person  acting  as  master  was  not  the  owner :  it  lies 
on  the  underwriter  to  prove  affirmatively  that  he  was  (») : 
but,  in  order  to  support  a  count  for  loss  by  barratry,  it  most 
1345  *  *be  proved  that  the  master  acted  fraudulently,  or  against 
better  judgment  (o) 


Sect.  XL  Emdenee  in  Defence. 

Art.  1.  Unseaworthiness. 

Eyidence  in  §  477.  Since  the  New  Rules,  as  we  have  seen,  this  defence 

"'*^'     —  must  be  specially  pleaded :  a  question  may  arise  as  to  the 

in  the  Vet^    party  ou  whom  the  burden  of  proof  lies,  on  the  issue  raised 

stance,  to  prove 

seaworthiness, 

or  the  defendant      {g)  Gordon  9.  Rimmington,  1  Camp.  {k)  Hagedom  9.  Whitmoie,  1  Slaik. 

unseaworthi-       ^23.  199. 

^^^^^                     (A)  Bosk  V.  Royal  Exeh.  Aas.  Comp.  (/)  Abel  v.  Potts,  3  Esp.  242. 

3  B.  &  Aid.  72.  (ffi)  Matthie  9.  POtts,  3  Boa.^  PoO. 

(t)  Boyd<9.  Dubois,  8  Gamp.  133.  23. 

(/)  Arcangelo  9.  Thompson,  2  Gamp.  («)  Ross  9.  Hunter,  4  T.  Rep.  33. 

021.  (o)  Todd  9.  Ritchie,  2  Stark.  240.   Bol- 

tomley  9.  Bovill,  5  B.  dc  Cr.  212. 
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by  a  denial  of  this  plea :  as  the  fact  of  seaworthiness  is  a  Evjdenoe  in 
condition  precedent,  implied  by  law,  to  the  attaching  of  the ! 


ve 


policy,  it  should  seem  that  it  lies  on  the  assured  to  give 
some  proof  of  it  in  the  first  instance  (p),  although  there 
can  be  no  doubt  that  very  general  and  slender  evidence  of 
seaworthiness  at  the  commencement  of  the  risk  would  be 
sufficient  to  make  out  a  prima  facie  case,  and  throw  on  the 
underwriter  the  proof  of  unseaworthiness.^ 

If  the  underwriters  can  show  that  the  ship,  shortly  after  ^^f^^JI^ 
sailing,  without  any  visible  or  adequate  cause,  became  leaky,  wofthinev  at 

.1  ■        .  1^1        i>  r        •         .1  1     the  oomnumioe- 

or  Otherwise  mcapable  of  performing  the  voyage  insured,  mentoftbe 
this  will  be  presumptive  proof  that  she  was  unseaworthy  at  "^ 
the  commencement  of  the  risk  (q) ;  ^  though  if  two  special 
juries  have  concurred  in  finding  a  verdict  in  opposition  to 
this  presumption,  the  court  will  not,  on  that  account,  grant 
a  third  trial,  (r) 

Upon  a  question  of  seaworthiness  experienced  shipwrights  Opiiiioa  of  ship- 
may  be  called  to  give  an  opinion,  whether,  upon  the  facts  ^^^nhinaM. 
proved,  the  ship  could  have  been  seaworthy  at  the  com- 
mencement of  the  risk,  (s)  ^ 

{p)  Per  Mr.  J.  Storjr  in  t  Tidmarah  o.  wiU  be  foand  other  caaes  to  this  point, 

Waahington  Fire  and  Mar.  Ins.  Comp.  and  the  aabiect  conaidered.    See  Brown 

4  Haaon,  441.    But  the  Supreme  Court  v.  GKrard,  4  Yeatea,  115.  ^ 

of  Massachuaetta  held  that  the  ship  is  to  (g)  Watson  v.   Clark,  1  Dow.  344. 

be  presumed  aeawortby  till  the  contrary  Munro  v.  Yandam,  Park,  469,  8th  ed. 

appeals,  and  that  the  burden  of  proving  Parker  v.  Potts,  3  IX>w,  23. 

•ea-wortbineas  is  on  the   underwriters.  (r)  Foster  v,  Steele,  3  Biogh.  N.  C. 

t  Paddock  v.  Franklin  Ins.  Comp.   11  892.    5  Scott,  25. 

Pick.    227.     2  Phillips,   Ins.  757,  766.  («)  Beckwith  v.  Sydebotham,  1  Camp. 

<<  See  the  remarks  of  Hubbard  J.  in  116.     Thornton  v.  Royal  Exoh.  Aas. 

Deshon  v.  MercbanlB'  Ins.  Co.  11  Metcalf  Comp.  Peake,  25. 
199,  207,  cited  anie^  686  in  note,  where 


1  If  it  has  been  proved  that  the  vessel  was  seaworthy  at  the  commencement  of  the 
the  presumption  of  law  is  that  she  continues  so  until  proof  is  ofiered  to  the  oon* 
trary.  Martin  v.  Fishing  Ins.  Co.  20  Pick.  389.  See  this  subject  more  fully  dis- 
cussed, aniey  685  to  689,  and  in  notea ;  Popleston  v.  Kitchen,  3  Wash.  C.  C.  138 ;  Tal- 
ootf  V.  Com.  Ins.  Co.  2  John.  124 ;  Fontaine  v.  Phoenix  Ina.  Co.  10  John.  56. 

'  So,  if  it  appeals  from  the  proof,  that  the  vessel  was  lost  by  springing  a  leak  and 
ibundering  in  moderate  weather,  the  presumption  is,  that  this  arose  from  weakness 
and  internal  defect,  and  the  burthen  of  proof  is  upon  the  insured  to  show  that  it  aroaa 
from  stress  of  weather,  or  from  oolUsion,  or  other  external  injury,  of  an  extraordi- 
nary character  coming  under  the  denommstion  of  the  perils  of  the  seas.  Paddock  v. 
FranUtn  Ins.  Co.  11  Pick.  227, 237.  See  Copeland  v.  New  Eng.  Marine  Ina.  Co. 
2  Metcalf,  237,  238;  Court  «.  Del  Ins.  Co.  2  Wash.  C.  C.  480 ;  Warren  «.  United 
Ina.  Co.  2  John.  Caa.  231. 

*  .^ms^688.  a 
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defence. 

1346  ♦ 


*  Art.  2.  Misrepresentation  €md  Concealment. 


^f^dLoi         ^  ^'®'  Proof  of  misrepresentation  will  generally  ocMnprae 
ornuttpeprewnt-  the  following  facts :  1  •  That  the  representation  was  made ; 
2.  That  it  was  material ;  3.  That  it  was  either  fisdse  at  the 
time,  or  falsified  by  subsequent  events.    In  (Mrder  to  prove 
the  first  point,  the  broker  should  be  called  by  whom  the 
representation  was  made :  its  materiality  is  a  question  for 
the  jury,  and  will-  generally  be  made  out  by  the  nature  of 
the  statement  itself:  the  proof  of  the  third  point  wiU  depend 
upon,  and  be  readily  suggested  by,  the  facts  of  the  case. 
Under  idea  of        Where  the  defence  is  concealment,  and  the  replication  de 
and  repUcatkn   vtgwri&y  the  defendant,  besides  proving  that  the  feet  really 
A  uffwia.       existed,  that  it  was  known  to  the  plaintiff  at  the  time  <rf 
effecting  the  policy,  and  that  it  was  material,^  must  also  give 
some  evidence  that  it  was  not  communicated  :  ^  slender  evi- 
dence, however,  of  this  latter  point  will  suffice ;  and  there 
may  be  cases  in  which  the  materiality  of  the  fact  is  so 
apparent,  that  mere  proof  of  its  existing  and  being  known  to 
the  plaintiff  at  the  time  of  effecting  the  policy  will  be  suffi- 
cient/^rirnd /ode  evidence  that  it  was  not  communicated,  (t)  * 

Art.  3.  IBegalUty. 

Proof  of  Illegal-      §  479.  Illegality  is  never  presumed,  but  must  be  always 
anu  proved  in  the  first  instance  by  the  party  who  relies  on  it  as  a 

defence :  thus,  whenever  the  defence  turned  on  the  non- 
compliance with  the  convoy  acts,  Lord  EUenborough  held 
that  the  burden  of  proof  lay  on  the  underwriters  to  make 

(t)  EUdn  V.  Jansen,  13  Mees.  &  Wela.  655. 


1  Rnggles  9.  Geo.  Ins.  Co.  4  MaaoUi  74;  Fiske  v.N.  Eog.  Ina.  Ca  15  Pick.  310. 

*  See  Livingaion  v.  Delafield,  3  Cainea,  fieft.  49 ;  Fiske  v.  N.  Eog.  Mar.  kia.  Ca 
15  Pick.  310. 

>  See  2Ghreenl.  Ev.  f  396  to  §  396.  Where  the  underwriter  eela  up  the  defence  of 
misrepresentation,  negligent  navigation,  and  deviatioo,  the  burthen  of  proof  rests  on 
him  to  make  out  the  case  he  thus  undertakes  to  establish.  JElach  of  them  coostitotes 
a  substantial  ground  of  defenoe,  in  respect  to  which  the  plaintiff  is  not  to  prove  the 
negative,  but  the  defendant  is  required  to  make  out  the  affirmative.  Tidmarsh  v. 
Washington  F.  ft  M.  Ins.  Co.  4  Msson,  441.  See  American  Ins.  Co.  v.  Bcyan, 
26  Wendell,  563 ;  Popleston  9.  Kitchen,  3  Wash.  C.  C.  138;  Col.  Ins.  Co.  v.  Catlett, 
12  Wheaton,  383.  « 
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out,  in  the  first  instance,  how  the  acts  had  been  violated,  lu)  fividenoe  in 
80,  where  an  insurance  was  made  to  a  port  or  ports  within  ^^^^ 


a  certain  territory,  where  some  of  the  ports  were  neutral  and 

^'  others  hostile,  it  was  held  that  the  presumption  was  that  the 

^  ship  was  destined  to  one  of  the  neutral  ports,  (v)  *  1347 

«  *Under  this  head  may  be  inserted  the  following  case,  which  Contract  uiegd 

t  was  omitted  in  the  chapter  on  Wager  Policies,  as  showing  policy  under 

'•  what  will  be  sufficient  proof  of  a  gaming  policy  under  the 

2  14  0. 3.  c.  18. :  — -  An  engagement,  '*  in  consideration  of  40 

(I  guineas  received  of ,  to  pay  100  guineas,  in  case 

n.  Imperial  Braadlian  mining  shares  should  be  done  at  above 

fs  par  before  31st  December,  1829 ;  "  was  held  a  policy  of  in- 

B  snrance,  and  void  within  the  above  statute,  the  assured  not 

i  being  interested  in  the  subject  of  insurance,  and  his  name  not 

being  mentioned  in  the  body  of  the  instrument,  (w) 


(u)  Thornton  v.  Lanoe,  4  Camp.  231.       («)  Anon.  1  Chitt.  Rep.  49. 
D'AgoJlar  v.  Tobin,  Holt,  188.    2  Marah.       (w)  Paterson  «.  Powell,  9  Bingh.  320. 


I  Rep.  265.  2  M.  &  Scott,  399. 

I 
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*«*  The  numerals  i.  ii.  refer  to  the  vols. 


TAQM 

ABATEMENT  OF  DUTY  aUowed  in  c«m  of  over  Talaaiion,  on  proof 

gWen  of  short  intereet  and  retnm  of  premiam  i.  45 

ABANDONMENT  — 

1.  General  doctrine  of  ii.  991 

definition  of  999 

notice  of  abandonment,  what  it  ia  999 

acceptance  of  abandonment  999 

binds  the  underwriter,  unless  intelligence  false  993 
on  what  intelligence  an  abandonment  may  be  made,  999,  n.,  1054,  n. 
the  facts  on  which  it  is  made  most  be  such  as  to  justify  it  at 

the  time  993 
subsequent  restoration  of  property  defeats  right  to  insist  on 

notice  of  abandonment,  in  this  country  993 

not  so  in  France  and  the  United  States  993 
with  us  the  nature  of  the  damnification,  at  time  of  action  brought, 

is  the  test  of  the  right  to  recover  for  a  total  loss  994 
illustration  of  difiference  between  our  own  and  foreign  law  in 

this  respect  994 
distinction,  in  this  countrT»  between  right  to  abandon,  and  right 

to  give  notice  of  abandonment  995 
notice  of  abandonment  accepted,  or  not  defeated  by  subsequent 

restoration  of  thing  insured,  operates  as  a  transfer  995 

and  this  from  the  moment  of  the  casualtT  996 

principles  on  which  the  doctrine  of  abandonment  rests  996 
the  right  of  abandonment  was  formerly  more  restrained  than  at 

present  996 

utuitjT  of  the  practice  under  due  regulations  997 

meaning  of  the  term  "  constructive  total  loss  "  997 

abandonment  necessary  in  all  cases  of  constnietiTe  total  loss  998 

but  only  necessary  to  make  a  constructiYe  total  loss  998 

assured  is  never  obliged  to  abandon  998,  note, 
but  he  must  abandon,  if  he  would  recover  for  a  total  loss,  in  a 

case  where  the  vessel  can  be  repaired  for  less  than  her 

▼alue,  when  repaired                                                     1053,  note, 

in  cases  of  absolute  total  loss  it  is  nugatory  998 
not  necessary,  where  title  to  vessel  is  legally  divested  by  a 

lawful  sale  1011,ttote. 

and  in  cases  of  partial  loss  inoperative  and  inadmissible  999 
9.  Abandonment  must  transfer  the  whole  interest  of  the  assured  as 

Ar  as  it  is  covered  by  policy  1157 
where  policy  is  on  "  ship  and  cargo  '*  indiscriminately,  neither 

can  be  abandoned  separately  1157 

Aliier  where  valuation  is  distmct  on  each  1157 
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ABANDONMENT  —  {continued)  '^*' 

where  one  sam  is  insured  in  gross  on  a  general  class,  as 

"  goods  "  comprising  several  distinct  kinds,  neither  kind  can 

be  abandoned  separately  1158 

AUter  where  a  distinct  sum  is  insured  on  each  1 158 

the  law,  it  seems,  is  the  same  where  one  groes  sum  is  insured 

on  several  commodities,  each  separately  valued  1 156 

especially  where  they  are  shipped  m  separate  packages  1158 

where  two  distinct  portions  of  one  cargo  are  insured  by  two 

separate  policies,  either  may  be  abandoned  without  the  other    1159 
the  abandonment  can  only  operate  on  the  subject  insured  up 

to  the  extent  of  the  insurance  1150 

the  same  rule  applies  to  any  increase  in  the  quantity  or  value 

of  the  cargo  accruing  in  ue  course  of  the  voyage,  over  and 

above  the  value  insured  1159 

though  the  underwriters  demand  an  abandonment  of  more  than 

is  covered  by  the  policy,  the  assured  may  abandon  to  that 

amount  and  recover  as  for  a  total  loss  1 160 

abandonment  only  extends  to  property  at  risk  at  time  of  loss, 

and  therefore  not  to  goods  previously  landed  1160 

every  abandonment  must  be  absolute  and  unconditional  1160,  &  note. 

1169,  note, 
he  who  abandons,  therefore,  must  have  the  absolute  ownership 

at  time  of  loss  1161 

he  who  has  abandoned  his  whole  interest  to  one  set  of  undei^ 

writen  cannot  afVerwards  abandon  it  to  othen  1161 

mortgagee  of  ship  cannot  make  a  valid  abandonment  1 161 

Query  whether  consignee  of  bill  of  lading  can  1 161 

3.  Form  of  notice  of  abandonment.    (See  Notice  of  Abandmunent) 
Ax  Time  for  giving  notice  of  abandonment.    (See  Ibid,) 
5.  Acceptance  of  abandonment 

abandonment,  once  accepted,  is  irrevocable  unless  made  under 

mistake  of  faets  1173 

what  constitutes  an  acceptance  1179 

return  of  master's  protest,  afler  demand  for  a  total  loss,  with 

notification  that  underwriten  are  satisfied,  is  an  acceptance      1179 
so  is  any  verbal  or  written  assent  from  which  an  intent  to  adopt 

^e  abandonment  may  be  inferred  1 173 

acquiescence  in  abandonment  must  distinctly  appear  1173 

mere  silence  does  not  amount  to  acceptance  1173 

acceptance  may  be  inferred  from  acts,  without  word  or  writing    1173 
any  act  done  by  underwriters,  after  notice  of  abandonment, 

which  could  only  be  justified  under  a  right  derived  from  it, 

is  presumptive  proof  of  an  acceptance  1174 

the  actual  in/en/ in  such  ease  immaterial  1173,  in  note. 

as  to  time  within  which  acceptance  should  be  signified  1174 

refusal  to  accept  should  be  communicated  in  reasonable  time       1174 

0.  Waiver  or  Revocation  of  abandonment 

what  amounts  ta  a  waiver  of  abandonment  1 175 

act  done  by  master,  on  abandonment,  as  agent  for  those  con- 
cerned, can  amount  thereto  1175 
unless  he  acts  solely  by  the  directions,  or  exclusively  for  the 

benefit  of  the  assured  1175 

and  even  then  what  he  does  will  not  have  this  efifect,  unless  it 

unequivocally  amounts  to  acts  of  ownenhip  1176 

order  by  assured  to  sell  ship  abroad,  is  no  waiver  of  a  previous 

abandonment  if  the  state  of  the  ship  is  such  as  to  justify  a  sale    1 176 
nor  sale,  by  his  order,  of  an  abandoned  ship,  as  wreck,  in  her 

home  port  1176 
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I  repairing  ship  abroad,  withoni  cooaulting  nnderwiiters,  is  a 

waiver,  and  devests  right  to  recover  as  for  a  total  loss  1177 

nnderwriters  cannot,  by  repairing  ship,  compel  the  assured, 

who  has  abandoned,  to  take  to  tier  again  1177 

nor  can  an  offer  by  the  underwriters  to  repair  devest  a  right  to 
recover  as  for  a  total  loss  1177 

7.  Effect  of  abandonment  as  a  transfer  of  the  salvage 
I  a  valid  abandonment  transfers  to  the  underwriters  all  that  r&- 

* '  mains  of  the  thing  insuifed,  and  all  rights  and  liabilities  aris- 

'  .  ing  out  of  its  ownership  1176 

and  it  thus  operates  as  a  transfer  by  a  retrospective  operation 
'  from  the  moment  of  the  casualty  1178 

the  thing  insured  when  thus  transferred  by  abandonment,  is 

called  the  **  salvage"  1179 

oases  showing  how  abandonment  transfers  to  the  underwriters 

^  claims  arising  ont  of  the  ownership  of  the  salvage  1 180 

by  not  accenting  abandonment,  or  by  inducing  the  assured  to 
settle  for  loss  than  a  total  loss,  the  underwriter  waives  his 
^  right  to  these  claims  1180 

I  effeot  of  abandonment  in  throwing  on  the  underwriter  all  the 

<  liabilities  of  ownership  1181 

as  charges  for  salvage,  seamen's  wages,  &e.  1181 

if  any  portion  of  the  wreck  remain,  seamen  have  a  clum  for 

wages  eo  nomine,  though  no  freight  be  earned  1168 

the  underwriters,  as  abandonees  of  the  salvage,  are  chargeap- 
J  ble  with  all  liens  necessarily  connected  with,  and  arising  out 

[  of,  the  casualtjT  1189 

but  not  with  any  incumbrances  unconnected  therewith  1183 

the  underwriters  on  goods,  as  abandonees  of  a  sea-damaged 
cargo,  are  not,  generally  speaking,  liable  to  the  shipown- 
er's daiois  for  freight  1 183 
law  the  same  in  the  United  States  1 183 
where,  however,  such  cargo  is  sold  at  an  intermediate  port  in 
order  to  prevent  its  perishing  by  decay,  the  underwriter  on 
goodsy  in  practice,  bears  loss  on  the  freight                             1184 
and  also,  as  it  seems,  the  extra  expenses  of  transhipment,          1184 
in  no  ease,  however,  can  he  decline  taking  to  the  salvage  on 

account  of  the  excess  of  freight  over  the  value  of  the  ffoods     1 185 
even  without  abandonment,  the  underwriters  are  entitled  to 

the  salvaffe,  or  its  proceeds  1185 

as  in  case  of  missing  ship,  or  goods  sold  seardamaged  at  inter- 
mediate port  1185 
'    recovery  of  the  whole  thing  insured  afVer  payment  of  a  total 
loss  will  not  entitle  underwriter  to  recover  back  the  amount 
paid  1180 
restoration  of  proceeds  of  half  the  thing  insured,  after  pay- 
ment of  half  the  sum  insured,  will  not  entitle  assured  to  re- 
cover back  what  he  has  paid,  though  such  payment,  together 
with  the  proceeds,  exceed  the  whole  sum  insured  1180 
8.  Distribution  of  the  salvage  amongst  the  different  underwriters. 

General  rule  1180 

in  cases  of  double  or  over  insurance  1 180 

or  where  the  whole  interest  is  not  covered  1187 

mode  of  apportioning  the  salvage  where  there  are  three  poli- 
cies, one  on  the  ship  and  cargOf  one  on  the  cargo  alone,  and 
one  on  the  ship  alone  1188 

proceeds  of  salvage  are  equally  divided  between  the  under^ 

writers  and  the  lender  on  bottomry,  by  the  law  of  France        1189 
the  rale  would,  perhaps,  be  the  same  in  this  country  1189 
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ABANDONMENT  —  (amtinued) 

0.  Effect  of  abandonmeDt  oo  the  duty  and  oondnct  of  the  master 
and  other  agents. 

The  assured,  on  the  occurrence  of  any  constructive  total  loss, 
is  bound  to  use  his  utmost  exertions  for  the  recorery  of  the 
salvage  1190 

and  in  so  doing  shall  not  prejudice  his  right  to  abandon  1190 

construction  of  the  clause  empowering  the  assured  *'  to  labor," 

&c.,  for  the  recoveij  of  the  salvage  1190 

the  master,  in  so  labormg,  is  the  agent  of  thoee  ultimately  en- 
titled 1191 

in  case  of  a  valid  abandonment,  he  is  agent  of  the  underwriters 
from  the  moment  of  the  loss  1191 

repurchase  of  ship  by  master,  its  eflfect  in  eases  of  abandon- 
ment 1191 

in  cases  where  no  abandonment  is  made  1191 

effect  of  sale  of  cargo  abroad  on  the  rights  of  the  parties  in 
eases  of  abandonment  1192 

it  enures  to  the  benefit  of  the  underwriters,  if  they  choose  to 
take  to  it,  however  profitable  1 199 

the  master  is  agent  of  the  assured,  tfll  abandonment,  after  it,  he 
becomes  the  agent  of  the  underwriters  1193 

the  underwriters  may  accept,  or  repudiate,  the  acts  of  the  mas- 
ter 1193 

ABSOLUTE  TOTAL  LOSS.    (See  Total  Loss) 

ACCEPTANCE   OF   NOTICE   OF    ABANDONMENT.      (See 
Abandonmeni) 

ACTIONS,  FORM  OF,  where  policy  is  not  nnder  seal,  the  form  of 

action  is  assumpsit  ii.  1348 

debt  or  covenant  against  the  two  old  companies  1948 

against  the  new  companies  depends  on  the  nature  of  the  policy, 

whether  under  seal  or  not  1948 

Acthns,  not  an  the  poiky^  d^erent/orm  of^ 
aetions  by  broker  for  premiums  and  oommiasions  ii.  1310 

actions  by  underwriter  to  recover  back  losses  1310 

actions  against  policy  broker  for  negligence  1310 

reference  to  precedents  1311 

action  on  the  case  against  secretary  of  an  insnianee  conpany, 

for  false  lepessntation  1311 

actions  by  shipowners,  or  owners  of  goods,  tnlcr<e  for- general 

average  eentribation  1311 

actions  by  the  same  parties  against  underwritem,  fo  leim- 

bursemeot  of  sums  paid  in  coatiibution  131 1 

ACTUAL  TOTAL  LOSS.    (See  Total  Loss) 

ADJUSTMENT  OF  GENERAL  AVERAGE,  principle  of  ii.  990 

the  same  in  all  cases,  but  differently  applied  in  case  of  sacrifi- 
ces and  expenditures  991 
rule  of  adjustment  in  case  of  expenditures  931 
in  case  ofjettisons  and  other  sacrifices  993 
no  contribution  due  for  sacrifices,  where  nothing  is  eventually 

saved  933 

rule  of  adjustment  in  case  of  goods  sold  933 

are  they  contributed  for  as  siusrifices  or  expenditures  934,  935 

practical  rule  suggested  935 

rule  of  adjustment  where  ship  perishes,  at  the  time,  but  goods 

are  saved  936,  997 

where  ship  is  saved  at  the  time,  bat  ultimately  perishes  in  the 
afier  part  of  the  voyage  938 
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ADJUSTMENT  OP  GENERAL  AVERAGE  -  {eoniinued)  '**' 

Mode  of  estimating  the  amouDt  of  loss  for  the  purposes  of  td- 
justment 

TaJae  at  which  goods  jettisoned  are  te  be  eontribnted  for        939 
where  average  adjusted  at  port  of  departure  929 

where,  at  intermediate  port  930 

where  eargo  saved  arrives  sea-damaged  930 

estimate  of  damage  occasioned  by  jettison  930 

where  goods  jettisoned  have  been  recovered  before  adjust- 
ment 930 
where  after  it  930 
valuation  of  jewels,  &o.  when  packed'  in  boxes  without 

declaration  of  value  931 

valuation  of  part  of  ship  sacrificed  931 

valuation  of  goods  sold  generally  931 

where  sold  for  more  in  the  port  ofdtstiess  than  they  wonld 

have  fetched  in  that  of  destination  931 

valuation  of  lees  by  raising  money  on  credit  932 

Mode  of  estimating  the  value  of  property  saved  fot  the  pur- 
poses of  general  average  adjustment, 
principle  on  which  property  saved  is  valaed  932 

time  with  reference  to  which  valuation  is  made,  in  case  of 

expenditures  933 

in  case  of  sacrifices  933 

practical  rule  of  valuation  934 

Contributory  value  of  ship 

difllcnlty  in  fixing  a  practical  rule  933,  934 

rule  given  by  Mr.  Stevens  935 

remarks  on  it  935 

query,  as  to  the  true  mode  of  making  deduction  from  con- 
tributory value,  in  respect  of  average  losses  935 
sums  paid  in  contribution  to  the  ship  are  to  be  added  to 
make  up  the  contributory  value  936 
Contributory  value  of  freight, 

principle  on  which  the  contributory  valne  of*  freight  is 

ascertained  936 

only  freight  pending  at  time  of  sacrifice  contributes  937 

entire  freight  for  the  round  voyage  contributes  for  general 

average  loss  sustained  on  the  outward  passage  938 

only  the  net  freight  contributes  aAer  denoting  all  ex- 
penses of  raising  it  939 
Contributory  value  of  goods, 

goods  contribute  on  their  net  value,  at  time  and  place  of 

adjustment  939 

port  of  destination  generally  the  port  of  adjvstment  940 

where  loss  takes  place  at  outset  of  voyage,  it  is  adjusted 

at  the  port  of  departure  940 

adjustment  at  foreign  port  should  be  avoided  940 

vsiue  of  goods  jettisoned  or  sold  must  be  added  to  that  of 

the  go^  sated  940 

damaged  goods  must  be  taken  at  their  damaged  value  941 

unless  where  damage  caused  by  the  sacrifice  941 

freight  paid  in  advance  is  not  to  be  added  to  the  contribu- 
tory value  941 
Example  m  figures  of  an  adjustment  of  general  average        941,  942 

ADJUSTMENT  OF  PARTICULAR  AVERAGE. 
1.  On  Goods. 

principles  on  which  it  depends  ii.  963 

VOL.  n.  53 
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ADJUSTMENT  OF  PARTICULAR  AVERAGE  ^(c9fi/niii«0 

▼BlnatioD  in  policy,  or  at  the  eommfmnfwient  of  the  risk, 

the  sole  bub  of  adjuetmeiit  964 
•moaDt  of  QDderwriter's  ability  ought  not  to  Taiy  with  the 

markets  964 
natare  of  indenuiity  aflbrded  by  oommoe  policies  io  leepeet 

of  seardamaged  goods  966 
distinctioii  between  the  actual  amouit  of  depieciatioB  and 

the  propoitiooal  amount  of  indemnity  965 
mode'of  ascertaining  the  extent  of  depreciation  by  sea- 
damage  966 
comparison  of  soond  and  damaged  sales  966 
mode  of  ascertaining  the  proportionate  amount  of  indemnity  966 
appUeatioa  of  the  ascertained  per  centage  of  depredation 

to  the  sum  insured,  or  value  in  the  policy  967 

rule  ef  adjustment  by  comparison  of  gron  proceeds  968 

proof  that  this  is  the  only  conect  role  969 
proof  that  adjustment  by  compariion  of  net  proceeds  is  n<»t 

correct  970 

adjustment  on  goods  sold  in  bond  971 

adjustment  on  a  total  loss  of  part  971 

samSt  where  there  is  also  an  average  loss  of  part  972 
where  of  several  different  articles,  insured  together,  each 

arrives  sea-damaged  97i 
sales  of  sound  and  damaged  goods  together^  when  form- 
ing part  of  same  bale  or  package  979 
underwriter  not  liable  for  loes  by  breaking  the  assortment  978 
extra  charges  of  damaged  sales  to  be  added  to  the  loss  973 
sea-damage  on  goods  sold  in  ship's  port  of  distress  ad- 
justed as  a  salvage  kws  973 
adjustment  on  goods  sold  sea-damaged  at  an  intermediate 

port  974 
adjustment  on  goods  arriving  sea-damaged,  under  the 

memorandum,  above  5  por  cent.  974 

where  wh<^  of  intended  cargo  not  on  board  at  time  of  loss  974 
adjustment  on  a  continuing  pcdicy  975.  i.  331,  33S 
ad^tment  on  open  policies  i.  327 
adjustment  of  average  loss  on  v^ued  poUciea,  where  the 

fuU  intended  oor^'has  been  put  at  nsk  i.  306 

where  only  part  of  the  full  intended  cargo  is  at  risk  i.  311-313 
proposed  nibde  of  insurance  on  goods,  so  as  to  secure 

complete  indemnity  against  average  loes  iL  975 

system  of  Bfr.  Benecki  976 
another  mode  by  making  the  amount  of  freight  vary  as 

the  amount  of  damage  976 
%.  On  Ship 

basis  of,  the  same  as  on  goods,  t.  «.  either  the  value  in 

the  policy,  or  at  the  outset  of  the  risk  978 

ffenersl  rule  of  adjustment  979 

deduction  of  one  third  new  for  old  979 

liBiitations  under  which  it  most  be  made  979 

not  made  where  ship  is  on  her  first  voyage  979 
difiersot  rule  in  the  U.  Sutes                                                989, note 

what  is  ship's  first  voyage                                                    980,  981 

suggested  test  989 

better  rule  is  not  to  deduct  thirds  till  ship  is  of  a  certain  age,  982 
though  loss  falls  chiefly  on  newly  repaired  parts  of  an  old  ship, 

thirds  are  still  deducted  983 
no  thirds  deducted  where  ship,  by  default  of  underwriters,  never 

comes  into  the  hands  of  the  owner  983 
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ahter,  where  this  artsee  from  defadt  of  owner  063 

no  thirds  dedacted  for  anchors  083 

one  sixth  for  chain  eabfes  084 

practice  as  to  copper  riieathing  084 

and  as  to  painting  064 
the  thirds  are  dedoeted  from  the  cost  of  the  repairs,  less  the 

▼alae  of  the  old  materials  084 
the  cost  of  repairs  includes  labor  as  well  as  materials        084  ii  note. 

pury^  whether  it  indndee  also  incidental  expenses  086 
extra  cost  of  repairing  at  port  of  necessity  is  a  charge  on  the 

underwriter  085 
adjustment  where  temporary  repairs  only  are  made  at  the  for- 
eign port  085 
adjustment  of  loss  by  sale  of  goods  to  repair  ship  086 
adjustment  of  arerage  loss,  for  repairs  actually  made,  cnmnla- 

tiYcly  to  a  total  loss  086 
estimated  cost  of  repairs  not  in  fact  made  cannot  be  so  ad- 

iosted  086 
3.  Oil  Freight,  Profits,  ^e. 

rule  of  adjustment  as  to  freiffht  087 
on  Talued  policies  where  only  part  of  the  foil  intended  cargo  is 

contracted  for  and  shipped  at  time  of  loss  087,  i.  311-313 

rule  of  adjustment  in  open  policies  087 
where  freight  fro  rati  is  earned,  it  is  adjusted  as  a  salTage 

loss  088 

adjustment  on  profits  where  part  of  goods  lost  008 

ADJUSTMENT  OP  AVERAGE  LOSSES  EXCEEDING  FIVE 
PER  CENT.,  AND  THREE  PER  CENT.  UNDER  THE  MEM- 
ORANDUM. 

how  the  amount  of  6  per  cent,  and  3  percent,  is  made  up        ii.  865 

successive  average  losses,  each  less  than  5  per  cent,  or  3  per 
cent.,  may  be  added  together  to  make  np  the  required  per 
oentage  866 

but  general  and  particular  average  looses  cannot  866 

expenses  of  saving  or  preeerring  cargo  cannot  be  added  to  the 
average  for  this  purpose  866 

nor  the  expenses  of  ascertaining  the  amount  of  loss  867 

the  per  eentage  is  to  be  calculated  on  the  amount  at  risk  at 
time  of  loss  867 

where  insured  in  groes,  it  is  calculated  on  the  whole  qoaotity 
of  each  species  of  goods  867 

where  goods  are  shipped  in  balk,  and  insured  in  gross—  on 
the  whole  cargo  868 

where  each  class  is  separately  Talued,  diea  on  eaeh  separate 
claae  868 

when  separately  packed^  hot  not  separately  valued,  and  with- 
out any  elause  as  to  paying  average  sepantely — then  on  the 
whole  868 

elaoses  inserted  in  praetioe,  to  avoid  this  mode  of  oaknlating 
the  per  eentage  800 

effect  of  these  clauses  860 

liberal  practice  even  where  they  are  not  inserted  870 

adjustment,  where  damage  exceeds  the  required  per  eentage  on 
the  whole  amount,  as  well  as  on  the  separate  lets  870 

premium  and  cost  of  insurance  are  inelnded  in  the  valae  on 
which  the  per  eentage  is  calculated  870 

where  per  eentage  exeeede  the  required  amount,  the  under- 
writer ia  liable  for  the  whole,  and  not  metsly  for  the  sar- 
plos  870 
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ADJUSTMENT  OF  SALVAGE  LOSSES,  mode  of  sdjwtiB^  sal- 
vage lottes  with  and  ivithout  abaiMiooment  ii.  1196 

loea  on  goods  sold  sea-damaged  at  any  port,  except  that  of 
thdr  destination,  is  generally  adjusted  as  a  salvage  loss  1199 

tbe  asBORd,  in  addition  to  a  total  loss,  may  recover  the  ex- 
pense of  repairs  actually  done,  or  other  expenses  necessarily 
mcuned  llSl) 

prior  average  loss  by  sea  damage  nnrepaixed  merges  in  a  sub- 
sequent total  loss,  and  cannot  be  recovered  cumulatively  1194 

actual  disbursements  for  previous  repairs  may  be  recovered 
either  as  a  substantive  average  loss,  or  under  the  clause  *'  to 
sue,  labor,  and  travail  for  "  1195 

no  expenses  of  this  kind  can  give  a  claim  to  recover  in  addition 
to  a  total  loss,  unless  prudently  and  properly  incurred  1196 

and,  in  order  to  do  so,  they  must  also  be  the  necesssry  and  di- 
rect consequences  of  some  peril  insured  against  1196 

expenses  of  reclaiming  captured  property  may  be  thus  recov- 
ered 1197 

aliter  in  cases  of  embargo  1 19  7 

genera]  average,  if  due  before  total  loss,  is  recoverable  cams- 
lativdly  thereto  1197 

law  of  lijrance  on  the  right  to  recover  cost  of  repairs  cumula- 
tively to  a  total  loss,  1197,  1198 

ADJUSTMENT  OF  THE  POLICY,  what  is  meant  by  u.  1201 

striking  off  losses,  what  1301 

a  loss  struck  off  an  adjusted  policy  is  finally  settled  as  between 

the  broker  and  underwriter  1209 

but  not  as  between  the  underwriter  and'  the  assured  1908 

unless  the  latter  be  a  consenting  party  and  cognizant  of  the 

usage  at  Lloyd's  1802 

erasure  of  underwriter's  subscription  from  the  policy  is  no 
proof  of  payment,  only  of  settlement  on  account  1208 

Effect  of  adjustment  as  an  admission  of  the  underwriter's  lia- 
bility 1302,  1203,  note, 
rule  derivable  from  the  cases  1203 
adJQstment  with  promise  to  pay  m\y  be  considered  a  note  of 

hand  1203 

if  stamped,  may  be  declared  on  1203 

oases  before  Lord  Kenyon  as  to  the  effect  of  an  adjustment  as 

an  admission  1203 

cases  before  Lord  Ellenborough  1204  - 1206 

until  loss  is  actually  paid,  the  underwriter  may,  notwithstand- 
ing the  adjustment,  avail  himself  of  any  defence  in  law,  or 
in  fact  1204 

an  adjustment  is  not  binding,  unless  the  facts,  at  the  time  of 
signing  it,  were  all  blazoned  to  the  uoterwriter  as  they  really 
existed  1205 

the  true  effect  of  an  adjustment  is  to  shift  the  burthen  of  proof 

from  the  assured  to  the  underwriter  1205 

it  b  different  where  loss  has  actually  been  paid  1206 

in  such  case,  if  paid  vrith  full  knowledge,  or  means  of  know- 
ledge, of  the  fact,  it  cannot  be  recovered  back  1206 
afler  policy  adjusted,  and  return  of  premium  actually  paid,  the 

assured  cannot  again  resort  to  the  underwriter  on  the  policy    1206 
but  return  of  premium  paid  under  a  mistake  of  fact  may  hie 

recovered  back  1207 

subsequent  recovery  of  the  thing  insured,  undamaged,  afterpay- 
ment of  a  total  less,  will  not  entitle  the  underwriter  to 
recover  it  baek  1207 
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but,  in  such  eases,  he  will  be  entitled  to  the  salvage,  unless 

he  hare  waived  his  right  to  it  1907 

Bttms  paid  as  part  of  a  total  lossoannot  be  reeovered  back  menly 

becaase  so  much  is  ultimately  restored  as  to  exceed,  together 

with  the  suras  psid,  the  whole  amount  of  the  insnranoe         •  1307 
an  adjustment  need  not,  generally  speaking,  be  declared  on 

specially  1S06 

if  properly  stamped,  however,  it  mi^  be  so  1S08 

if  it  be  conditional  in  its  terms,  the  declaration  should  be  epedal  1308 
and  compliance  with  the  condition  must  be  alleged  and  prered  1308 
parol  evidence  is  admissible  to  show  that  an  adjustment  was 

conditional  1808 

at  common  law  no  interest  could  be  giTeo  on  an  adjustment  to 

pay  in  a  certain  time  1308 

aUier  now  by  sut.  3  &  4  W.  4.  e.  43  1309 

ADMIRALTY,  jurisdiction  of,  in  the  United  States,  orer  policies  of 

insurants  1345,  in  note 

ADlfiSSIONS  by  adjustment  of  the  policy.    (See  Adjustment  of  the 
Poluy) 
by  paying  money  into  court.    (See  Payment  of  Monof  into 
Court^ 

AGENCY,  proof  of,  in  effecting  the  policy  ii.  1331  - 1334 

proof  of,  in  sobseribiog  the  policy  ii.  1334,  133$ 

AGENTS,  in  effecting  the  policy,  may  act  either  on  an  tsiprets  or 

implied  authority  i.  143 

1.  Of  agents  procurior  insurances  at  the  express  instance  of  the 

party  intetested  143 

cases  in  which,  if  requested  to  insure,  they  must  do  so  143,  ii  note 
when  they  have  efftots  of  the  foreign  principal  in  their  hands  143 
or  hare,  by  the  course  of  dealing  between  them,  been  accus- 
tomed to  insure  to  his  order  143 
or  have  accepted  bills  of  lading  with  directions  to  insure  143 
3.  Agents  may  be  appointed,  as  well  to  subscribe  policies  for  the 

underwriters,  ^as  to  eflbet  them  for  the  assured  143 

what  is  sufficient  proof  of  an  authority  to  sign  policies  144 

fiMBTs,  whether  it  is  sufficient  merely  to  show  that  the  agent 

was  in  the  frequent  habit  of  signing  policies  for  defendant  144 

if,  in  addition  to  this,  it  be  proved  that  defendant  was  in  the 
habit  of  paying  losses  on  policies  signed  by  the  agent,  this 
is  enough  144 

proof  of  authority  to  sign  memorandum  for  change  of  voyage  144 
what  is  sufficient  execution  of  a  power  to  sign  policies  144 

signature  by  four  survivors  out  of  fifteen  144 

execution  by  agent,  of  a.  policy  '*  lost  or  not  lost,"  after  an 

arerage  loss  had  taken  place  to  his  knowledge  146 

where  h'oker  had  signed  the  siip^  signature  of  his  derk  to  the 

policy  held  sufficient  145 

the  authority  to  sign  policy  iuTolves  that  of  signing  adjustment      145 

revocation  of  agent^s  authority,  aAer  signature  of  slip  and 

before  subscription  of  policy  145 

3.  Of  persons  effecting  insurances  under  an  implied  aathority  140 

a  partner  has  an  implied  authority  to  bind  his  copartners  by 

msnrance  146 

but  a  part-owner  has  not  147 

reason  of  the  distinction  ^  147 

even  thoogh  the  part-owner  be  ship^s  Husband,  yet  hb  insur- 
ance will  not  bind  the  other  part-owneie,  unless  ratified  by 
them  147 

53» 


1374  INBSZ. 

rAos 

AGENTS  —  {continued) 

henee  Ixoker  employed  by  him  to  insure  can  only  look  to  him 

for  premiums,  and  is  liable  to  him  alone  for  losses  147 

the  pnociple,  however,  omni$  mUhMtio  retrotrahitur,  ei  mat- 

daio  ^qtiiparaiur,  is  of  uniTcrsal  operation  m  the  law  of  agency      147 
if,  therefore,  part-owners  subeequeatly  approve  of  and  ratify 

the  insurance,  it  will  bind  them  147,  &  note,  148 

80  an  insurance  effected  by  orders  of  the  clerk  of  a  foreign  mer- 
chant is  binding  on  thft  foreign  merchant  if  ratified  by  him  148 
eTidenoe,  of  ratification,  to  be  adduced                                   148,  note 
%           qtktref  whether  a  conditional  ratification  can  be  evidenoe  of  an 

original  authority  148 

the  captain  has  no  implied  authority  to  insure  the  cargo  148 

4.  Actions  against  insurance  agents  for  negligence 

different  degrees  of  skill  and  diligence  required  from  diSerent 

classes  of  agents  148 

unpaid  agents  are  liable  for  gross  negligence  only  149,  &  note 

what  will  be  gross  negligence  in  an  unpaid  but  skilled  agent         149 
skilled  and  paid  agents  are  bound  to  exert  a  reasonable  degree 

of  8km  149 

what  this  is  149 

on  ifkilure  to  exert  such  degree  of  skill,  whereby  damage 

accrues  to  his  employer,  an  action  lies  against  the  agent  for 

negligence  149 

most  of  the  agents  employed  in  insurance  business  are  both 

skilled  and  paid  149 

different  degrees  of  skill  required  from  professed  policy  bro- 
kers and  mere  general  mercantile  agents  150 
where  agent,  though  unpaid,  is  legally  compellable  to  act,  he 

is  bound  to  show  reasonable  skill  and  due  diligence  150 

even  where  he  voluntarily  undertakes  what  he  is  not  legally 

compellable  to  perform,  he  is  liable  for  the  conseqoeoces  of 

gross  negligence  150 

but  in  such  cases  he  is  not  liable  for  mere  nonfeasance  151 

where  the  correspondent  of  a  foreign  house  is  directed  to 

insure,  and  cannot  do  so  on  the  terms  directed,  he  should 

give  prompt  notice  to  his  principals  151 

if,  instead  of  this,  he  insures  on  different  terms,  he  is  liaUe  for 

the  consequences  151 

consignee  of  bill  of  lading,  unless  he  declines  to  accept  it, 

must  comply  with  orders  to  insure  by  which  it  is  accompanied      159 
mercantile  correspondents,  when  directed  to  insure,  must  show 

the  same  amount  of  skill  and  diligence  as  might  fairly  be 

expected  from  their  principals  159 

if  they  do  this,  they  will  not  be  liable  for  the  consequenoes  of 

a  failure  to  insure  153 

if  they  limit  broker  to  too  low  a  rate  of  premium  they  will  be 

Uable  153 

quare,  whether  such  parties,  when  unable  to  insure  at  Uoyd*Sj 

must  endeavor  to  do  so  elsewhere  153 

or  are  bound  to  go  beyond  their  place  of  residence  or  other 

neighboring  place  in  quest  of  insurance  153 

failure  of  insurance  agent  to  communicate  to-  broker  instrac- 

tions  received  from  his  principal  is  actionable  negligence  154 

what  amounts  to  actionable  negligence  in  policy  brokeia 
(See  tit.  Brokers^  and  NegUgence,  actions  for,) 

AGREEMENTS  for  insurance,  made  by  letters,  when  regarded  as  com- 
plete end  binding  50,  note. 

ALIEN  ENEMY,  who  are  alien  enemies  i.  87 

at  first  doubted  whether  they  could  be  insured  in  this  country         87 
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ALIEN  ENEMY  —  {continued) 

Lord  ManBfietd  upheld  sach  insnrancefl  87 

they  were  declared  void  by  statute  88 

and  then  by  the  courts  in  Westminster  Hall  88 

such  contracts  cannot  be  sued  on  in  En^^lish  courts  89 

and  are  absolutely  Toid,  though  effected  before  the  commenoe- 

ment  of  faostUities  86 

but  in  such  case,  being  legal  in  their  inception,  the  assured  is 

not  entitled  to  a  return  of  premilim  00 

neither  is  he  where  policy  is  knomngfy  effected  aAer  hostili- 
ties hate  commenced       r  00 
aliter,  if  innocently  effected  aAer  their  commencement  01 
if  the  policy  be  effected  before,  and  the  loss  occur  during  hostil- 
ities, the  assured  cannot  sue  on  it,  eten  after  the  return  of 
peace  OS 
but  where  both  the  policy  is  effecteB  and  the  loss  accrues  be- 
fore hostilities  hare  commenced,  his  right  to  sue  is  only  sus- 
pended during  their  continuance  01 
the  defence  of  alien  enemy  must,  in  the  latter  ease,  be  pleaded 

in  abatement,  in  the  foniier,  in  bar  09 

no  insuranee  effected  here  by  or  for  an  alien  enemy  can  coTer 
any  loss  happening  from  whatever  cause,  during  the  exis- 
tence of  war  00 
insorance  against  British  capture  on  foreign  ships  is  illegal  90 
aUter,  as  it  seems,  on  British  ships                                                     00 
an  alien  enemy,  however,  who  is  licensed  to  trade,  may  be  in- 
sured                                                                                           0] 
and  mav  sue  in  person  on  the  policy                                                91 
or  by  his  agents,  even  where  his  co-licensees   have  become 

alien  enemies  before  action  brought  01 

for  commercial  purposes  every  person  domidled  in  a  state  hos- 
tile to  our  own  is  an  alien  enemy  03 
British  born  subjects  residing  and  trading  in  hostUe  states  dur- 
ing war  are  regarded  as  alien  enemies  —  insurances  on  their 
property  are  void                                                                        100 
same  law  of  neutrals                                                                      100 
if,  indeedj  the  residence  in  the  hostile  country  is  involuntary, 

and  unaccompanied  by  trading,  the  rule  will  not  apply  101 

on  the  other  hand,  the  born  subjects  of  a  hostile  state  are  re- 
garded as  neutrals  if  domiciled  in  a  neutral  country  100 
same  law  of  British-bom  subjects                                                   103 
'       unless  they  migrate  to  the  neutral  nXBiefiigrante  beilo  103 
a  British-bom  subject  becomes  an  alien  enemy  by  trading  and 
residing  in  a  hostile  state,  though  he  l)e  there  as  the  recog- 
nized agent  of  a  neutral  state,  of  which  he  is  a  naturalized 
citizen                                                                                         103 
residence  in  a  port  ooeupied  by  enemy's  forces  does  not  neoes- 

sarily  impress  neutrals  with  the  character  of  alien  enemies        103 
plea  of  alien  enemy  ii.  1301 

ALTERATION  OF  POLICY  — 
1.  At  Common  Law 

The  general  rule  is,  that  a  policy  after  h  is  once  subscribed 

cannot  be  altered  without  consent  of  parties  i.  60 

before  complete  subscription  it  may  50 

whether  alteration  appearing  on  face  of  policy  was  made  be- 
•  fore  or  after  execution,  and  with  or  without  consent,  is  a 

question  for  iury  50,  note. 

a  mistake  clearly  proved  to  be  such  may,  even  after  subscrip- 
tion, be  corrected  in  a  court  of  e^'/y  without  consent  of  par- 
ties 51,  &  note. 


1376  ^  IKDBZ. 

ALTERATION  OF  POLICY -^  (continued) 

bat  thia  will  only  be  -done  where  each  ooort  is  eatisfied  by  the 
strongest  poesible  evidence  that  a  mistake  baa  really  been 
made  5S 

this  power  is  confined  to  coarta  of  equity  59 

a  mistake  made  in  a  mere  dedariUion  of  interest  stands  on  a  dif- 
ferent footing,  and  may  be  corrected  in  a  clear  case  by  a 
coart  of  law  53 

by  consent  the  parties  may  introdnce  any  alterations,  sabjeet 
only  to  the  operation  of  the  stamp  laws  53 

hot  such  alterations  mast  be  in  writing  signed  with  the  initials 
of  the  underwriters  53 

and  are  only  binding  upon  those  by  whom  they  are  mgned  54 

as  against  those  underwriters  who  have  not  signed  them,  such 
alterations,  if  material,  avoid  the  policy  54 

what  are  material  alter  Jtions  54 

the  alteration  of  ship's  destination  is  material  54 

so  is  the  insertion  of  a  specific  subject  of  insurance  in  a  second 
policy  on  ship  and  goods  54 

so  adding  another  port  of  destination  in  the  alternative  55 

so  insertmg  Uberty  to  call  out  of  the  direct  course  of  the  voy- 
age 55 

but,  if  not  material,  the  alteration  does  not  avoid  the  policy 
«ven  as  to  the  dissentient  underwriter  55  &  note. 

what  alterations  are  not  material  55 

inserting  the  Spanish,  in  addition  to  the  English,  name  of  the 
ship  55 

inserting  an  express  leave  "  to  trade  "  in  a  policy  contain- 
ing leave  *'  to  touch  and  stay  "  56 

whether  alteration  material  or  not  is  a  question  of  law  55,  note. 

S.  Under  the  Stamp  act,  35  G.  3.  e.  63.  s.  13. 

the  effect  of  this  act  is  not  positively  to  prohibit  any  alterations 
before  legal,  merely  to  require  that,  except  in  certain  cases 
mentioned  in  13th  sect,  the  altered  policy  roust  be  restamped        57 

if  not  restamped  when  requisite,  the  policy  will  be  void,  though 
the  alteration  be  made  by  agreement  cf  parties  57 

what  alterations  in  the  policy  require  it  to  be  restamped  57 

alterations  made  before  notice  of  determination  of  risk  require 
no  new  stamp  58 

thus  an  extension,  by  consent,  of  time  of  sailing  written  on 
policy  after  expiration  of  original  time,  but  before  loss  58 

so  addition,  by  consent,  of  two  ports  of  destination,  the  ship's 
original  voyage  not  being  then  abandoned  58 

when  the  effect  of  the  alteration  is  to  change  the  subject  of  the 
insurance  into  something  of  a  different  denomination,  it  re- 
quires a  fresh  stamp  59 

as  where  ^  ship  and  outfit "  on  a  whaling  voyage  are  changed 
into  "  ship  and  geods  "  59 

ahter  where  no  specific  change  of  the  kind  of  thing  insured  is 
necessarily  involved  in  the  alteration  59 

as  where,  by  consent,  in  an  insurance  on  goods  to  sail  by  a 
given  day  an  alteration  is  made  in  the  day  of  sailing  60 

so  where,  by  consent,  a  warrahty  to  sail  is  cancelled  in  a  pol- 
icy on  ship  00 

so  where,  by  consent,  specified  mark  on  goods  is  altered  60 

so  where,  by  consent,  a  change  or  substitution  is  made  in  the 
ports  of  destination  originally  specified  in  the  policy  61 

memorandum,  waiving  implied  warranty  of  seaworthiness,  re- 
qaires  no  fresh  stamp  61 

the  mere  correction  of  what  is  obviously  a  mistake  requires  no 
fresh  sump  61,  63 
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the  effect  of  not  restamplDg  the  policy  when  requisite,  is  to  in- 
Talidate  both  the  altered  and  oricfinal  instruments  63,  63 

ANCHORS,  lost  by  anchoring  in  a  foul  and  unusual  place  of  anchor- 
age, when  general  average  ii.  604 
when  slipped  or  let  go  to  avoid  imminent  peril  804 
no  deduction  of  thirds  made  from  cost  of  repairing  anchors  083 
ARBITRATION,  award  made  bars  action  on  policy                            ii.  1S45 
submission  to  arbitration  and  reinrenee  pending,  does  not : 

semble  1345 

agreement  in'polioy  to  refer  cannot  oust  jurisdiction  of  superior 
courts  1245 

ARCHANGEL,  when  risk  on  goods  terminates  at  port  of  60 

ARMED  NEUTRALITY,  confederation  of  i.  635 

object  to  defend  and  propagate  the  principle  that  *'  free  ships 

make  free  goods  "  635 

claims  of  as  to  articles  andpitii  taus  737 

resisted  by  this  country  and  soon  abandoned  737 

ARREST  OF  PRINCES,  difference  between  arrest  and  capture  ii.  813 

seizure  of  provisions  by  the  cruisers  of  a  friendly  power  in  or- 
der to  supply  a  famished  port,  is  an  arrest  813 

detention  of  ships  in  port  after  declaration  of  war,  and  carry- 
ing in  neutral  ships  for  adjudication,  is  rather  a  capture  than 
an  arrest  813 

detention  by  the  home  government  is  an  arrest  of  princes 

within  the  policy  814 

whether  enforced  abroad,  or  at  home,  provided  in  the  latter 
case  the  policy  be  **  at  and  from  '*  815 

foreign  law  as  to  this  point  815 

wages  and  provisions  of  crew  during  an  arrest  of  princes  are 
not,  in  this  country,  a  charge  on  the  underwriters  816 

French  law  as  to  this  point  816 

ARRIVAL,  stipulation  to  return  portion  of  premium  <'  for  arriTal"    ii.  1335 
or  if  ship  aails  with  convoy  *'  and  arrives  "  1231 

what  is  the  arrival  contemplated  by  these  clauses  1331  -1336 

ASSOCIATIONS  OF  SHIP  OWNERS  FOR  MUTUAL  INSUR- 
ANCE.    {See  Mutual  Insurance) 

The  ASSURED,  who  may  be  insured.     (See  Alien  Enemies^  Domidl) 
how  described  in  policy.    (See  Descrifiian  of  the  Assured  in 

the  Policy) 
"  AT  AND  FROM,'' difference  between  insuring  "fh)m  *'  and  <'at  and 

from  "  a  place  i.  27,  38,  337,  338 

such  form  is  especially  adopted  on  all  homeward  voyages,  and 

voyages  out  and  home  338 

when  risk  begins  on  ship  under  insurances  **  at  and  from  *'  a 

home  port  «        443 

under  insurances  "  at  and  from  *'  an  out  port,  ship  must  have 

been  once  *'  at ''  the  port  in  good  physical  safety  443 

but  need  not  have  been  free  from  political  dangers  443 

ATTACHING  OF  THE  POLICY.    (See  Duration  of  the  Risk) 

AVERAGE  LOSSES,  meaning  of  the  term  when  used  without  any 

addition  ii*  055 

etyDM>logy  of  the  word  average  055 

meaning  of  the  word  average  in  the  common  warranty  "  to  be 

free  of  average  "  854 

AVERMENT  OF  INTEREST,  LOSS,  Ac.    <See  Dedanaion) 

AWARD  actually  made  bars  action  on  policy  iL  1845 
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BALTIC,  meaniog  of  word  in  policies  i.  78 

BALTIC  RISKS,  nature  of  i.  368 

what  is  a  deviation  in  369 

BANK  NOTES  should  be  specifically  described  in  the  policy  i.  2IS 

coTcred  by  word  *'  property,"  when  212,  note 

if  ssTod  by  jettison,  they  contribute  in  general  average : 
temble  ii.  919 

BANK  SAULS,  rigging  stored  in,  proteeted  by  usage  of  China  trade  L  66, 468, 

ii.  807 
BARRATRY,  meaning  of  the  wotd  ii.  819 

definition  of  barratry  820,  821,  note, 

design  to  cheat  owner  for  the  master's  benefit  is  not  essential 

to  barratry  819 

any  gross  malyersation  of  the  master  in  his  office  is  barratry         820 
losses  arising  from  mistake  or  ignorance  of  captain,  howoTer 

gross,  are  not  barratries  821,  823,  note, 

nnless  the  master  can  be  shown  to  have  acted  against  his  bet- 
ter judgment  891 
no  act  can  be  barratry  in  the  master  to  which  the  owners  are 

consenting  parties  822,  631 

there  can  be  no  barratry  without  fraud  or  crime  829,  note, 

may  be  committed  against  owners  of  cargo  as  well  as  owners 

of  ship  820,  note, 

taking  ship  on  a  difierent  voyage  contrary  to  the  wish  of  the 
merchant  shipper,  but  with  sanction  of  the  shipowner,  is  not 
barratry  631 

nor  delivering  goods  under  false  bills  of  lading  by  the  shipown- 
er's directions  831 
nor  taking  smuggled  goods  on  board  by  direction  of  the  char- 
terer's agent                                                                               832 
master  who  is  part  owner  cannot  commit  barratry  832 
nor  even  where  he  has  an  equitable  interest  in  the  ship  833 
when  charterers  are  owners  in  relation  to  barratry  833 
it  depends  upon  the  construction  of  charter-party                   834,  835 
cases  in  which  it  has  been  held  that  barratry  may  be  committed 
against  the  charterer  with  the  privity  of  the  general  owner  836,  837 
Cases  of  barratry,  what  are 

sailing  out  of  port  without  paying  port  dues  in  breach  of  an 

embargo  822 

wilful  breach  of  blockade  823 

resistance  to  lawful  right  of  search  823 

illegal  trading  without  instructions  from  the  owner,  though 

with  a  view  to  his  benefit  823 

cruising  contrary  to  intentions,  and  without  instructions,  of 

owners  824 

smuggling  on  the  voyage  without  owner's  privity  825 

HiUter  if  owner  have  b^n  grossly  negligent  in  repressing  the 

smuggling  825 

mutinously  carrying  awav  the  ship  825 

purposely  running  her  ashore  825 

fraudently  procuring  her  to  be  condemned  and  sold  826 

cutting  ship's  cable,  contrary  to  directions  of  pilot,  and  letting 

her  drift  on  rooks  826 

even  nonfeasance  may,  in  extreme  cases,  amount  to  barratry         827 
but  deviation,  though  from  gross  ignorance,  if  wUhoul  fraud, 

is  not  barratry  827 

deviation  unth  afraudulerU  purpose  is  828 

if  deviation  be  rendered  compulsory  by  the  violence  of  the 
crew,  this  is  barratry  of  the  mariners  829 
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what  will  be  barratry  by  mariDexs  839 

stealing  of  cargo  839,  note. 

TonniDg  the  ship  ashore  by  part  of  crew  with  aid  of  priaoneis 

of  war,  is  a  loss  by  barratry  890 

dropping  anchor  and  going  ashore  for  captain*s  own  private 

purposes  at  an  nnaothorued  place,  is  barratry  898 

so  is  delay  in  port  for  nnlawful  and  fraudalent  nnrposes  888 

masters  patting  ont  of  coarse,  in  order  to  smoggie,  with  privity 

of  the  general  owner,  is  barratry  against  the  charterer  where 

the  latter  is  owner  for  the  voyage  836 

so  Tanning  the  ship  agroand  by  the  master  and  general  owner      837 

mode  of  proving  and  uleging  a  loss  by  barratry  838-840 

foreign  law  as  to  barratry  840,  841 

(See  Loes  hy  Perils  imwed  agointt) 

BARTER  TRADE,  mode  of  carrying  on  African  barter  trade  i.  485 

a  month  not  too  long  to  allow  for  discharging  outward  eargo 
in  snoh  trade  485 

BEANS  are  included  in  the  word  com,  under  the  warranty  to  be  free 

of  average  ii.  853 

BELIEF,  representation  of.     (See  Reyreeentation) 

BUXYlKGy  in  graving  dock  where  ship  is  placed  for  repain,  not  a  peril 
of  Sie  seas,  bat  recoverable  under  a  spedsi  count  by  virtue 
of  the  general  clause  ii.  797-843 

bilging  over  in  consequence  of  taking  the  ground  not  in  the 
ordinary  coarse  of  the  voyage  is  a  stranding  within  the 
memorandum  864 

clause  respecting,  in  the  common  memorandum}  in  some 
American  policies  805,  note. 

BILLS  OF  EXCHANGE  should  be  specifically  described  in  the  policy  i.  SIS 
a  policy  purporting  to  be  '*  on  bills  of  exchange ''  will  not  cover 

instruments  that  are  not,  legally  speaking,  bills  of  exchange      8S4 
there  is  no  insurable  interest  in  bills  drawn  on  a  contingency        975 
the  holder  of  a  bill  drawn  by  the  master  abroad  for  the  ship's 
repain  may,  on  the  bill  being  dishonored,  insure  the  amount 
for  his  own  benefit  S75 

BILL  OF  LADING,  efiect  of,  as  evidence  of  insurable  interest  in  goods    ii.  1329 
where  limited  hj  the  words  '*  contents  tmknown  "  1399 

(ucry,  whether  it  is  ever  per  se  conclusive  evidence  of  the  ship- 
ment of  the  goods  1889 

BILL  OF  PARCELS,  with  vendor's  receipt,  is  satis&otory  evidence 

of  insurable  interest  in  goods  u.  1330 

BLOCKADE,  BREACH  OF,  in  what  it  oonMsts  i.  741 

a  port  is  not  in  a  state  of  blockade  unless  there  Is  ao  attadring 

squadron  sufiieiently  near  to  make  entry  evidently  dangerous  741 
dispersion  of  attacking  squadron  by  stonn  does  not  legaliie 

entry  749 

aUter  when  dispersed  by  an  anned  fbroe  749 

blockade  must  not  be  partial  749 

neutral,  before  he  ean  unlawfuUy  violate,  most  have  notioe  of 

the  hct  of  blockade  749 

notioe  to  neutral  government  is  generally  notiee  to  the  nential 

trader  749 

notification  to  government  of  one  state,  afier  reasonable  tinie, 

is  notice  to  the  subjeots  of  neighboring  states  743 

excepted  cases  743 

sailing  without  actual  notice  repels  the  piieoBptio&  arising 

from  notification  to  the  goveniment  734 
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BLOCKADE,  BREACH  OF -— (continued) 

effect  of  notice  of  blockade  purged  by  sabeeqnent  notice  of  its 
cessatioa  743 

if  the  latter  be  given  by  some  one  to  whom  the  neotral  is  justi- 
fied in  giving  credence  744 

sailing  into,  or  oat  of,  blockaded  port,  with  leave  of  commander 
of  blockading  sqaadron,  is  no  breach  of  blockade  744 

before  neutral  trader  can  be  shown  to  have  broken  blockade, 
he  most  be  proved  to  have  acted  with  a  view  to  break  it  744 

attempt  to  ^^^blockaded  port  is  as  mnch  a  breach  as  attempt 
to  enter  it  744 

neutral  may  qnit  such  port  wiih  cargo  loaded  before  declara- 
tion of  blockade  745 

or  come  out  in  baJlast  745 

aliter  if  ship  be  purchased  in  such  port  before  declaration  745 

goods  may  be  transported  overland  from,  or  to,  blockaded  port 
without  breach  745 

sailing  for  a  port  known  to  be  blockaded,  genendly  speaking, 
makes  the  voyage  illegal  and  avoids  the  policy  745 

in  cases  of  long  voyages,  however,  the  mere  act  of  sailing  for 
the  port  does  not  avoid  the  policy  746 

in  such  cases,  in  order  to  make  the  voyage  illegal,  it  must  be 
shown  that  the  ship  sailed  with  a  fixed  intention  of  violating 
the  blockade,  if  found  still  existing  on  arrival  746 

or  continued  sailLng  for  the  port  after  being  told  of  the  blockade      745 

lingering  near  the  mouth  of  a  blockaded  port  is  a  constructive 
breach  of  blockade  746 

so  sailing  with  instructions  to  proceed  to  mouth  of  blockaded 
port  in  order  to  make  inquiries  746 

BOAT  is  included  in  genera]  policy  on  ship  i.  S18 

nor  is  parol  evidence  of  usage  admissible  to  show  that  boats 
slung  outside  the  ship,  on  the  quarters ,  are  not  covered  by  such 
general  policy  218 

if  it  can  be  shown  that  the  mode  in  which  the  boats  are  carried  is 
unusual  as  well  as  dangerous^  semble  the  underwriter  would 
not  be  liable  219 

as  where  boats  are  carried  slung  at  the  stem  davits  against  the 

usage  of  the  trade  219 

when  sacrifice  of  boats  gives  a  claim  to  general  average  contri- 
bution ii.  898 

BOILER  PIPE,  damage  caused  by  bursting  of,  through  captain's  neg- 
ligence iL  773 

BOTTOMRY  AND  RESPONDENTIA  LOANS  are  lawful  subjects 

of  insurance  in  this  oountry  i.  206 

the  lender  alone  can  insure  the  sum  advanced  243 

the  borrower  can  only  insure  tbe  surplus  by  which  the  value 
of  his  interest  in  tbe  adventure  exceeds  the  amount  of  the 
loss  207, 2U 

bottomry  and  respondentia  (except  by  usage)  must  be  insured 
nominatim  207,  223,  244 

an  insurance  '*  on  bottomry  "  will  not  cover  interest  secured  by 
any  instrument  which  is  not  in  law  a  bottomry  bond  207,  223,  244 

in  order  to  give  an  insurable  interest  in  the  bottomry  loan,  the 
payment  thereof  must  be  made  by  the  bond  to.depend  on  the 
arrival  of  the  ship  '  243, 244 

nature  of  respondentia  loans  and  insurable  interest  thereon  245 

provisions  of  19  G.  3.  c.  37.  see.  5.  as  to  insuring  bottomry 
and  respondentia  in  tbe  East  India  trade  245 


BOTTOMRY  ANQ  RKSPONDSNTIAc  LOANS -'(dkmfJmi^J) 

•hip  repaiced  on  botienTy  bf  UMikgtr$  \9  the  admired,  wnA  af- 
terwards boMiffbt  back  to  ibia  eomitrf  sobject  to  lien  6fi  the 
bond  for  more  than  her  valooy  held  a  ootietraelWe  total  )eee  ii.  1074 
Bot  so  whea  repaked  oa  bottotary  kf  the  master,  ae  ageat  of 

the  assured  1119 

wiiaiB  the  loaa  ia  eoeh  eaaeo  le  ealy  partial,  the  anderwritere 

ha^e  noihing'le  do  with  the  IwttomYjr  hoad  1 114,  aee  note, 

unless  they  have  themseWes  aadertalteti  the  vepAirt  1114 

what  sort  of  aeeeestty  will  jastity  the  mailer  in  teeortkiy  to  a 

bottomry  bond  1115 

decirina  a#  oooatraetive  total  leea  de«i  aof  tipply  to  bottomry 

contracts  1115 

ia  oases  of  abaadoameat  the  aalvage  is,  by  the  Freneh  law, 

equally  divided  between  the  undwwriters  and  the  leodevs  on 

boliomry  1189 

the  role  woold  perhaps  be  the  saaM  ia  tMa  coantry  1 189 

amoaai  of  iatereet  etaimaMe  oa  bottomry  leans  1340 

B0UNTIE9,  sometimes,  bat  not  always,  granted  by  government,  are 

not  an  Insurable  interest  i.  974 

BREAKAGE,  loss  for  ordinary  breakage  is  not  covered  by  the  policy   ii.  769 
but  for  extraordinary  breakage  it  isj  though  the  stowage  may 

not  be  damaged  759 

ordinary  amount  oClrreakagt  is  not  fixed  by  law  ia  thia  conntiy      760 

BRITISH  CAPTURE,  insiuaaaa  of  fofeiga  inNveny  agahisl  Britmh 

capture  is  void                                                             t.  90-ii.  811 

fuare,  whether  rule  be  the  same  wiikfegard  la  British  property  8 1 1 

in  every  policy  on  a  foreiga  sbip#  ia  time  of  war«  there  ia  aa 

implied  exccptioB  of  loee  by  Bfitiah  capture  811 

and  the  role  ia  the  siAe  whaie  the  policy' haa  baaa  Bftc<ed 

before  the  commencement  of  hoetiliiies  811 

and  the  aotioa  aot  been  hNWight  tiU  aiter  their  terminatioft  811 

BROKEB  (POUCY  BiUMCER,  IN&URANOE  BB(»CER.) 

policy  brokers,  wbatlheiT  are  i.  106 

*  why  amj^oyed  108 

1.  aaniaa  af  daaliaf  ta  Loadoa  Uetmeaa  ^a  iaaared,  the  broker, 
smd  the  underwfiiep, 
detail  of  mode  in  which  aeoounts  are  kept  and  losaea  ■ettlod  in 

aeooaoi  batwaen  the  breliet  and  the  underwriter  109,  110 

adjustment  of  policy  110,  126,  187 

payaaeatofioasataiiamoath  HI 

Mmh  aetalemeat  on  aseoont  eonehMive  aa  between  Ir^Aff  and 

umdtrwritm'  111 

mode  of  keeping  aoeount  between  hutoi  and  omnW  1 1 1 

piQrmeat  ol  loea  by  brafcer  «o  anurMf  by  biH  at  time  tteaUm         1 11 
oommisaions  del  credere,  what  they  are  1 19 

hioher  aaliiled  to  cemmiesiDn  aa  iiamedialely  119 

9.  Actions  by  underwriter  against  broker  for  premiama,  and  bro* 

kar^  right  to  set  off  leesea  and  Mtama, 
atsured  not  liable  to  underwriter  for  prenunma  119 

Iwaoa  anderwrimr  eanaot,  generally  speakmf  v  *^  ^  «ilpiid 

premi  uma  aganmt  a  olaiia  for  leeses  1 19 

aieapt  ia  aocienahy  the  aaaigaMa  of  aa  a«aved,  with  whan 

the  underwriter  has  had  dealings  in  the  usual  way  as  a  policy 

broker  111 

ar  in  oMa  af  >atid  113 

broker  immedta<e^  eeoeemad  Id  aflbeHn^  tiie  palley  ia,  gaaar- 

ally  tpaukiifg,  alaae  liable  ••  uadnrwritar  for  pvaiaiama  1 14 

VOL,  n.  54 
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BROKER  (POLICY  BECKER,  INSURANCE  BROKER)  —  (Mlmaerf) 
exoept  where  two  9eU  of  broken  hate  been  ei&ployedy  aod  Uie 

aetual  efiibetor  of  the  policy  becoroee  baakrepit  114 

snderwriler  CMiaot  reeorer  beok  'from  bKoker  the  prenHoms  of 

illegal  insurancea,  noleae  the  aieured  have  paid  them  ioto 

the  broker's  hands  114 

loea  paid  uader  aaiaiake  to  broker  aiay  be  reeoveied  faaek,  if 

broker  have  not  actually  paid  it  over  to  aaaaied  115 

Right  of  broker  to  set  off  losses, 

kisses  eaaoot  be  set  off  by  the  broker  a^ast  an  aetio»  for  pie- 

miums  brought  by  the  underwriler  lumseff  115 

al  all  eteata,  whsse  aoi  adjasted,  or  aUowed  ia  aeooaat  at  a 

eertain  sum  116 

a  loss  aekaowMged  by  the  anderwiiter  to  ameaot  to  a  eertaia 

liquidated  susn  may  be  set  off  1 16 

as  against  the  asmgnee$  of  a  baokrupt  underwriter,  lessee  may 

be  set  off  as  **  matusl  credits,*'  whether  adjiisted  or  oot     117,  118 
the  broker's  actiag  oa  a  oosunMJMa  del  credtre  is  imaiateiial  118 

broker  cannot  set  off  unadjusted  losses,  in  an  actioa  brought 

against  him  by  the  assignees  of  a  bankrupt  underwriter,  oa 

policies  aeiiher  effected  iu  his  own  name,  nor  on  his  owa 

aceount  118 

but  if  the  poHctes  be  eflbcted  ia  his  own  name,  though  not  on 

his  own  account,  and  he  has  a  lien  on  them,  he  may,  whether 

he  hate  a  commission  del  credere  or  not  119, 120 

not  80,  if  he  elleets  the  pelioy  expressly,  and  oa  the  faee  of  it, 

''as  agent''  120 

so  if  poltey  is  effected  both  in  the  osaas  and  on  aeoount  of  prlo- 

cipals,  aad  broker  has  not  kept  it  in  his  hands,  he  eannot  set 

off  losses,  though  he  has  paid  them  over  to  his  principal, 

and  though  it  appears,  ea  the  lace  of  the  policy,  that  he  waa 

acting  del  credere  121 

Right  of  broker  to  set  off  returns  of  premium,  and  for  short  tnteiest, 
course  of  praetiea  bttweea  broker  and  undeEwxiter  as  to  allow* 

ing  in  account  for  returns  of  preattum  122 

until  the  sum  to  be  deducted  for  returns  of  premium  is  ssoer- 

tained,  the  broker  is  the  BHituai  ageot  of  the  aaaund  aod  the 

underwriter  —  for  the  one  to  pay,  aad  for  the  other  to 

reeeive  122 

either  the  assurad  or  the  underwriler  SMy  detensine  this 

agency  when  he  pleases  122 

where  not  determined,  the  broker,  whether  acting  del  oredve 

er  net,,  may  set  off  returoa  of  premium,  though  vnsdjusied        122 
the  agency  of  the  broker  ceases,  ipso  fhcto,  by  the  death  or 

bsakniptcy  of  the  oaderwritsv  123 

henee  he  cannot  set  off  rstums  of  premium  to  actions  brought 

by  the  sseigoees,  er  by  the  exeeutors  124 

Summary  of  the  law  as  to  setting  off  looses  and  letains  oi  pre- 

miam  125, 126 

3.  Actions  by  assured  against  hrokeff  to  recover  loasBS  passed  in 

aooount  between  broker  and  underwriter, 
the  policy  is  generally  left  in  broker's  hsnds  to  get  it  adjnsted       196 
effect  of  striking  underwriter's  name  off  the  polky  127 

brdter  mast  aee  doe  diligenoe  in  celleeling  and  peying  «fer 

lossss  127 

if  he  fail  to  do  so,  after  striking  underwriter's  name  off  the 

policy,  he  will  be  hunself  liable  to  the  assared  for  loaaes 

~  ia  aeooaat  with  the  nnderwriter  127 

as  against  the  assured,  in  sneh  notion,  will  be  estopped 
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f    .  WAQM 

II'  BROKER  (WfAOY  BROKER,  INSURANCE  mLOKEK)  ^  (amtmumi) 

mm  ^enyiAf  that  the  loss  00  pawed  in  meeoont  hu  b^en 
pfiid  him  by  the  imderwriier  198 

^  bat  the  aeeured,  by  their  own  aete,  awy  waive  0i}eh  their  claim 

^'  againat  the  bci>ker  128 

where  broker  prevea  a  loae  against  nnderwritar'a  estate,  aaaured 
'^  may  reoorer  from  him,  thosgh  uader  writer's  name  be  not 

struck  off  policy  128 

brokers  are  net  habte  to  the  assnred  for  leases  reoehed  by 
"^  then  from  the  oaderwritemy  and  paid  over  to  the  agents  of 

the  assured  128 

■^  4.  Aetioas  by  assored  against  wMkrwrHer,  for  losses  passed  in  ao- 

coant  between  broker  and  vnderwriter, 
«  if  die  oaderwrttar's  name  has  been  struck  off  the  polksy,  with 

the  assent  of  the  assured,  whether  exptess  or  implied,  the 
b:  assared  has  no  claim  against  him  on  the  policy  129 

I  what  saMonts  to  evideooe  of  such  asssnt  199 

■  if  the  assBied  ean  be  shown  eogrnkaat  of  the  naaga  ait  Lloyd's 

K  of  settling  losses  in  account,  ne  shall  be  boaad  by  it  130 

I  as  where,  1.  he  is  a  resident  trader  in  London,  or,  9.  where, 

u  thoQsfh  resident  elsewhere,  his  asoal  coarse  of  dealiag  is 

such  as  to  have  made  him  familiar  with  the  osage  130  - 134 

I'  though  the  balanee  of  the  general  aeeoant  may  hate  been  paid 

f  in  cash  by  the  underwriter  to  the  broker,  yet  this  is  not  pay- 

ment as  against  the  assnied,  unless  made  in  respect  of  the 
t  identical  loss  for  which  the  setion  is  brought  139 

where,  however,  it  is  so  made,  it  bars  the  clsim  to  the  extent 

of  the  cash  payment  133 

the  fact  that  the  assured  has  given  credit  to  the  broker,  will  not 
preclude  his  claim  against  the  underwriter,  nnless  the  latter 
can  show  he  is  thereby  damnified  139 

the  assured  may  proceed  against  the  underwriter,  area  two 

year$  aAer  the  broker*s  insoWency  133 

where  the  anderwriter'e  name  hss  not  been  atmek  off  the  pol- 
icy, gwere^  whether  assured  may  not  recofer,  tiiough  cog- 
nisant of  the  usage  186 
where  the  action  is  brought  in  the  nmm  of  ike  h'oher^  payment 

of  loss,  by  allowing  it  in  accoant,  is  a  good  defence  138 

summary  of  the  law  136,  136 

5.  Actions  by  broker  sgainat  assured  for  cceuDiasions,  pmmiams, 
snd  losses  paid  over  by  mistake, 

liability  of  the  aesared  to  the  broker  for  eommisBioBa,  cemmon 

and  del  credert  137 

node  of  eoiag  137.  note  (1^,  ii.  1310 

liability  for  premiimw  137 

mode  of  suing  for  137 

mmUtj  cannot  be  reoovefed  aader  ceant  for  mensy  fmd,  nnless 

actually  paid  over  137 

may  be  reeovered  ander  coant  *'for  premiama  for  policies 

caused  and  procured  to  t>e  eibcted  "  138 

broker  cannot,  on  underwriter's  iDselvaBcy,  recover  baefc  from 
the  assured  a  loss  he  has  previously  pud  over  or  allowed 
him  in  account  138 

that  names  of  underwriters  hsd  not  been  sabmitted  to  the 
assored  for  his  approval,  no  defoaca  to  an  action  for  pie- 
miuau,  Ac.  139 

6.  Lien  of  broker  on  policy, 
the  policy,  when  aAleled,  behmga  to  the  aaaared,  aabjact  to 

bfloker*s  liao  130 


liU 


BROKAR  (POUCT  MIOK^,  IIWURANCB  RROKER)  •*  (omlMM^ 

taoker  pepramiting  u>>MB«Md  that  he  ii«i  tflreeiad  policy  by 
their  order »  is  liable,  in  tnver,  for  eueh  policj,  though 
aever,  »  fitet,  eftieitA  139 

where  broker  has  beeo  emi^oyed  direeily  l^  the  aMued,  hie 
nght  of  lien  m  ^e«r  139 

thottfch  he  nmy  have  parted  with  the  poMeaaioQ  of  the  poliey, 
right  of  lien  revitee  on  re-poeeeasioa  140 

whm  enpiojFed  net  diMoUy  by  the  aeeared,  but  mtaimdi&tdy 
thieogh  ao  agMit,  diffie«ki«i  have  ariaea  aa  to  the  right  of 
liea     ^  140 

the  rale  ia,  Ihat  if  he  knew  er  mast  hafve  ksowa  ihe  party  em* 
ploying  him  to  be  aeting  merely  aa  agent,  he  has  ne/  a  lien 
aa  againat  him :  if  he  n«ther  knew  this,  nor  eaa  ha  pteanmed 
to  have  known  it,  ha  haa  140 

cases  illttstimung  thia  point  140,  141 

this  rale  applies,  theogh  part  <if  Inssea  may  have  heea  paid  over 
after  the  brolwr  haa  •otiee  that  hie  immediate  employers  are 
only  sgenla  140,  141 

the  covreapondant  of  a  foreign  eonaignor,  who  has  efieoied  in- 
aofaaoe  by  hia  direotiona,  hsa  a  £ea  oa  the  policy  for  hia 
ffeoeml  balsAoe  against  the  consigaor  149 

and  amy  enforce  this  liea  aa  against  the  indeiaee  of  the  bill  of 
lading  149 

if  aueh  pelicy  be  efieeted  for  the  eerrespeiideat  by  a  broker, 
the  Utter  hsa  no  aeb^Uaa  for  hia  general  balaooe  against 
the  oorreapendeat  142 

a  mere  depositary  of  the  policy,  thongh  he  may  have  made 
advsnoe  aa  it  hsa  ne  lien  149 

Revoeatien  of  broker'a  satbority, 

broker's  aathority  may  be  reveked  at  aay  time  before  actual 
aignatase  of  the  polksy  145 

if  broker,  afler  saen  revooation,  pays  premiame  to  the  under- 
wciten,  he  esaaot  reoover  them,  <«  hia  eommiasioaa,  foom 
the  aasnxed  145 

7.  What  is  actionable  negligence  in  a  policy  broker, 

he  ia  boand  Is  dhow  a  veaaoaahle  degree  of  skill  sad  diligeoee       153 

if  he  fail  to  eommanioaie  time  of  ahip'a  ssiling  (whars  plainly 
material)  he  is  liable,  though  aeiing  gratsitossly  154 

bttt  net  for  foiling  to  commnnieate  iaforasatioo,  the  materiality 
of  which  is  doubtfol  154 

if  he  negleeia  t»  praeura  the  delivery  of  a  stsipped  policy  st 
the  proper  time,  he  is  liable  155 

90  if  he  fail  to  insert  ordinary  clauses  well  knows  to  be  neees- 
sary  for  the  ship's  protection  on  the  voyage  1 55 

so  if  he  fill  up  the  policy  in  such  a  way  as  te  make  the  risk  on 
the  goods  attach  at  the  termiBQa  a  que,  when  it  ia  plaiQ  from 
his  instructions  they  had  been  load^  en  board  elsewhere  155 

but  the  nen4nsertion  of  aceasional  €md  k»  srAaery  clsases  will 
not  make  him  liable,  in  the  abaeaee  ol  clear  and  explicit 
diraetioBs  from  hb  priaeipal  156,  157 

ae^  ia  the  abaenee  of  such  direetiens,  he  will  not  be  liable  for 
insuring  fruit  with  a  company  who  insert  it  in  their  memo- 
randum amoogat  articles  vrarrsated  free  of  average  156 

nor  for  inauriag  other  perishable  eomanodities  with  s  company 
which  omit  theclaase  making  them  liable  for  asersge  leea  on 
such  articles,  in  case  of  stranding  157 

se  if  brsker  rseeive  no  express  iosumetiens  to  a^ndaa»  he  is 
not  liable  for  the  consequences  of  not  doing  so  157 
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BROKERS  (POLICY  BROKER,  INSURANCE  BROKER)  —  (etnUmiuJ) 
bat  for  omittiDg,  in  the  doe  of  ezplktt  inctructioiiB,  to  ioelude 
'  prenMifin  and  eMta  of  msitraiiee,  io  sum  kisored,  he  is  liable       167 

trae  test  of  Habtitt  j  in  all  these  c«ees  is,  whether  the  broker 
has  acted  with  such  reasonable  skill  as  ni^t  fairly  be  ex- 
pected Irom  other  persons  of  average  eapcM»ty  in  aame  pfo- 
fessioQ  1S7 

ean  the  evidence  of  skilled  witneeeea  be  adduced  to  aid  the 
^  jadf^ment  oftbejorjr  on  tbispoiatl  158 

opiBioo  of  Court  wKiag'%  Bench,  in  Campbell  v.  Rickarda,  in 
the  negative  158,  150 

V  of  Court  of  Commott  Pleas,  in  Chapmaa  v.  Walton,  ia  the 

affirmaave  160  - 169 

i  jodgrnent  of  Chief  Jostice  Tindal  161 

opinion  of  Common  Pfeas  seems  preferable  168 

policy  brokers  may  be  liable  not  only  for  negligence  in  efiecting 
pelieiea,  but  also  in  collecting  keaes  163 

'  BULLION  AND  COIN,  when  shipped  for  the  purpoeee  of  eomneree, 

fliay  be  insured  under  the  general  denontnation  of  goods        i.  919 
but  in  practice  is  generally  insured  fiomtno/tm  819 

money  carried  about  the  person  of  fossengers  is  not  covered  by 

the  general  description  of  ^*  goods,"  for  it  is  not  merobandise      919 
nor  does  it  contribute  in  general  average  ii.  019 

BURTHEN  OP  PROOF,  in  reference  to  unseaworthiness 

686,  and  in  note,  1345 

in  reference  to  misrepresentation,  concealment,  and  (raud  1346 

to  repairs,  on  the  insured,  to  show  that  neceeeity 

for  them  aroee  from  some  extraordinary  peril    756,  note,  1345,  note. 

not  sufficient  to  show  that  ship  was  seaworthy  at  beginning  of 

voyage  756,  note. 

BUSINESS  OF  MARINE  INSURANCE,  sketch  of  mode  in  which  it 
is  conducted,  both  with  private  underwriters  and  public  com- 
panies i.  19  - 15,  and  83  -  85 
comparative  advantages  of  the  two  modes  of  effecting  insarancea        84 

CABLES,  if  cut  to  avoid  an  imminent  peril,  are  general  average  ii.  894 

(Utter f  where  cut  to  avoid  loss  of  convoy  804 

qiuere,  where  chafed  sway  by  casting  anchor  in  a  foul  bottom, 

and  an  unusual  anchorage  place  894, 895 

damage  to  cable,  cut  from  anchor  to  uae  as  a  hawser,  or  to  faa- 

ten  ship  to  a  pier  head,  is  general  average  805 

CAPTJIN.     (See  Master) 

CAPTORS,  PRIZE  AGENTS,  &e.,  insurable  interest  of.      (See 

Insurable  Interest) 
eaptora  have  aa  insurable  intereat  under  the  Priie  acts,  in  prise 

taken ^^aate  beUo,  even  before  a  grant  from  the  crown  969 

the  Omoa  case  969 

the  ground  is,  that  aoch  grant  ia  universally  made  wherever 

capture  is  lawful  969 

but  thia  principle  is  rigorously  limited  to  lawful  priae  of  war, 

where  an  intoreat  vests  under  the  Prize  acts  963,  964 

if  nrixe  turn  out  to  have  been  improperly  taken,  captors  have  a 

liabilitv  to  |>ay  costs  and  charges,  which  gives  them,  on  this 

ground,  an  insurable  interest  965 

caae  of  Lucena  e.  Craafurd  967  -  960 

ia  adverse  to  all  claims  of  interest  founded  on  mere  contingent 

grants  from  the  crown  969 

64  ♦ 
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OAPTORS,  PRIZB  kGEWK,  ^.  —  (eomtinueil^ 

the  Mipton  of  »  dup  not  tskes  m  prne  of  wVyJhgrmUe  UBo, 
iHit  merely  na4er  mi  otder  in  eeeacU  to  deuia  aiw  bring  ioto 
pert,  hftve  m>  iaMnble  inleiwt  on  thbgioumi  of  aa  expeeted 
fnuil  fron  the  erowa  <270 

Ift  all  euee,  iMwever,  the  orewn  hae  aa  inearable  ialereet, 
and  may  adopt  the  inauranee  of  the  captors  and  their  ageata 
hy  hs  aabeeqaeat  latiieatiea  S79 

even  more  than  a  year  after  the  origiaal  inearanee  973 

Ber,  ia  aoch  oaaet«  ia  proof  of  ttcpms  ratifieation  aeeeeaNj  to 

support  an  avermeDt  of  interest  in  the  crown  973 

the  only  g nond  an  which  axpeeiaiioo  af  a  grant  from  the 
crown  can  give  an  insurable  interest  is,  that  the  erown 
mlways  makes  the  grant  974 

CAPTURE,  LOSS  BT,  what  eaptwire  praperly  is  ii.  807 

what  is  lawful  capture  808 
ita  being  lawful  or  oQlawfaT  does  not  vSoct  the  liabilky  of  the 

vnderwriter  806 
whenever  eaptora  is  the  pvoximaie  eaoso  of  less,  the  SKured 

may  recover  aa  aa  a  loss  by  eaptaie  808 
aa  wheveahtpis  taken  taoonaeqaenee  of  barratfoaseoIlasMMi  808, 1344 
«r  i«  case  of  atrandiag,  accompanied  by  slight  damage,  and 

followed  by  captaie                                                           808,  1349 

^Kter,  whew  the  airanding  is  the  aabetaatial  caose  of  tho  loss  1349 

captars  primd  facie  gives  the  right  of  abandonment  808 

the  pvaperty  ia  not  changed  by  capture  until  oondemoation  808 

what  is  requisite  to  make  condemnation  valid  809 
the  oadarirnler  ia  liable  for  necessary  expenses  of  recovering 

oaptared  ship,  aa  aalvage,  d(c  809 
so,  for  money  paid  by  way  of  compromise,  to  prevent  condem- 
nation 809 
risk  of  British  capture  cannot  be  insured  againat  by  Britiah  un- 
derwriters 811 
seizure  after  preliminaries  of  peace  signed  is  not  a  capture^  but 
an  arrest  of  princes  819 

CAPTURE  AS  A  CONSTRUCTIVE  TOTAL  LOSS.    (See  Qmr 
stnutm  Total  Loss) 

CARGOy  general  insurance  on,  does  not  cover  provisions  taken  on  board 

for  live  atock  i.  915 

nor  live  stock,  nor  provender  for  them,  215,  note. 

will  cover  successive  cargoes  taken  on  board  ia  exchange,  or 
by  way  of  barter  ^         911 

whether  it  includea  '*  outfits**  of  a  whaling  voyage  Vl4,  aote. 

of  a  ship  **  mdm  on  a  whaling  voyage,"  eovem  the  ordiniry 
products  of  the  voyage  914,  note. 

CARRIERS,  RESPONSIBIUTY  OF  OWNERS  AS,  when  H  be- 

gina  and  ends  ii.  778,  770 

acts  passed  to  limit  owners*  responsibility  776 

inswoble  inttrest  o/'may  be  recovered  onder  a  general  policy 

^  on  goods  L  997 

risks  of  loss  by  land  carriage  leooverable  mider  poKey  in  eam« 

mon  form  iL  843 

CAUSA  PROXIMA  NON  REMOTA  SPECTATUR,  the  nndei- 
writer  is  liable  for  no  loss  which  is  not  proximately  caused 
by  the  perils  insured  against  ii.  764 

bat  he  is  liable  for  all  loss  so  caused  ii.  764 

hence  the  maxim  causa  proxima  non  remota  speetatur  tometimeu 
limits,  sometimes  enlsrges,  the  underwriter's  liability  ii.  764 
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vAoa 
CAUSA  PROXIMA  NON  REMOTA  SPECTATUR—  (ewtfiiiw^ 

i])u8tntion  of  its  Ihniting  effbot  765 

difficulty  of  applying  the  rale  in  practice  766  &  note. 

eonfliotiflf  judgments  9f  Loud  Denman  and  Mr.  J.  Story,  on 
the  point  whether  a  eum  aeeeeaed  on  one  of  two  shipa,  to 
make  good  danage  by  collision,  is  a  loss  by  the  perils  of  the 
seas  766,  767 

this  maxim  does  not  exelade  ineidental  losses,  flowing  from 
the  direct  injury  to  the  thing  insured  764,  in  note. 

CHAIN  CABLES,  one  sixth  deducted  in  adjustment  from  cost  of  re- 
pairing ii.  964 

CHANGE  OF  VOYAGE.    (See  Devi<dion  and  Change  of  Risk) 

distinction  between  change  of  voyage  and  intention  to  deviate   i.  343 
difference  in  effect  between  the  two  346 

test  of  distinction  between  them  346 

▼oyage  commenced  under  a  fluctuating  purpose  to  sail,  if  pos- 
sible, to  the  port  of  destination  347 
engaging  on  an  intermediate  voyage  discharges  underwriter 

IVom  liability  for  subsequent  loss  348 

sailing  on  a  different  voyage  to  that  insured  discharges  under- 
writer tn  toio  349 
•Ten  as  to  the  losses  incurred  wh9e  ship  is  in  the  courM  of  the 

voyage  insured  349 

efllbct  of  change  of  voyage  fixed  upon  while  the  ship  is  ai  the 

port  under  a  policy  *'  ai  and  from  "  350 

period  from  which  change  of  voyage  operates  as  a  discharge  351 

what  is  evidence  of  a  fixed  determination  to  change  the  voyage     351 
underwriter  liable  for  loss  aoosuing  before  purpose  to  change 

voyage  fixed  ^       353 

merely  clearing  out  for  a  fovsign  port  is  not  evidenoo  ef  it 
change  of  voyage  353 

CHANGING  THE  SHIP,  the  ship,  after  eommeneement  of  risk, 
should  not  be  changed  without  necessity,  or  consent  of  un- 
derwriters L  177 
and,  if  this  be  done,  the  latter  are  discharged  178 
even  though  the  substituted  ship  be  of  greater  strength  md 

burden  than  that  named  in  the  policy  178 

if,  however,  the  underwriters  consent,  or  the  ship,  in  the  course 
of  the  voyage,  becomes  disabled,  the  master  may  procure  « 
substituted  ship,  sod  the  liability  of  the  under wnten  will 
still  continue  179 

CHAINING  THE  MASTER.  Btfort  the  eommencmaU  of  ike  voy- 
age another  master  may  be  substituted  for  him  named  in  the 
policy,  even  without  the  consent  of  underwriters  181 

but  the  substituted  master  should  be  of  the  same  nation  18d 

%fraudulen$  change  of  OMMer  disehnrgen  the  underwriters         189 
if,  in  the  couree  of  ihe  voyage^  another  master  he  appointed, 
owing  to  the  sickness  or  disability  of  the  fiiet,  thin  nukes  no 
diflbrence  in  the  liability  of  the  undwwiiter  139 

but  this  substitution  ought  to  be  carefully  made  183 

mate  should  be  competent  to  tnke  eommaod  in  case  of  desth  or 
disability  of  master  183,  note. 

CHARTERER,  insurable  interest  of, 

charterer  who  covenants  in  ease  of  loeoto  pay  foil  value  hssan 
insurable  mtereet  in  ship  i.  868 

efaarterer  who  himself  sub-lets  the  ship  on  freight,  or  carries 
goods  in  her  for  freight,  hss  an  insoraUe  interest  in  such 
freight  i.  958 
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CHARTERER  —  {cMdimud) 

also  in  the  profit  he  makee  bjr  earryiag  hie  own  goede  in  the 
ehip 

eherterer  hee  an  inearable  mtereet  in  pioteeting  himeelf  againat 

the  liability  of  having  to  pay  degdjrdgkl  860 

hae  an  inaiirable  Interest  in  money  advanced  in  part  payment 
of  freight,  and  may  insure  such  interest  as  freight  whenever 
it  distinctly  appears  from  the  charter-party  that  sach  snms 
were  advanced  as  part  of  the  freight  260,  969 

where  this  does  not  distinctly  appear  he  cannot  insiue  same 
advanced  by  him  for  the  expenses  of  the  voyage,  qvm 
freighl,  but  muat  do  ao  by  a  special  policy  961,  969 

when  the  charterer  is  so  far  owner  of  the  ship  for  the  voyage 
that  barratry  may  be  committed  against  him  with  the  privity 
of  the  general  owners  ii.  833  -  638 

CHARTER-PARTY.  Different  kinds  of  charter-partiea,  with  regard 
to  the  nature  of  the  dominion  they  confer  on  the  charterer 
over  the  ship  ii.  834, 835 

as  to  the  way  m  which  they  regulate  the  payment  of  freight 
where  part  is  to  be  paid  in  advance  i.  960,  961 

an  illegality  on  any  part  of  one  entire  voyage  under  a  charter- 
party  makes  the  whole  illegal  i.  609 

but  a  contemplated  illegality  on  the  homeward  passage  doea 
not  vitiate  the  outward  passage,  where  separately  insured  699, 700 

charter-party  used  as  proof  that  a  fraudulent  ship  sailed  on  the 
voyage  insured  ii.  1335 

CHINA  TRADEyOnage  to  stoie  ship^a  rigging  in  Bank  aaula  in  Cantoa 

river  i.  66 

construction  of  policies  on  i.  493-496  462,  463 

CLEARANCES,  FALSE.     (See  Simuhted  Papers) 

not  disclosing  that  ship  carries  false  clearances  will  not  die- 
charge  the  underwriter,  if,  from  the  practice  of  trade,  he 
roust  have  known  they  would  be  carried  516,  560 

CLEARANCES.    Evidence  of  voyage  on   which  a  foondered  ahip 

sailed  ii.  1335 

CLEARING  OUT.  Merely  oleariBg  out  for  a  difibrent  port  of  deati- 
nation  than  that  filed  by  the  policy,  is  not  per  se^  evidence  of 
change  of  voyage  i.  353 

CLOTHES  of  captain  not  covered  by  general  designation  aa  '*  goods,** 

for  they  are  not  merchandise  i.  913 

do  not  contribute  in  general  average  ii.  919 

CLUBS  OP  SHIPOWNERS  FOR  MUTUAL  INSURANCE.  (See 
Mutual  Ifuurance) 

COIN.     (See  BuUion) 

COLLI^ON,  LOSS  BT,  diffecent  povuhle  cases  of :  Lord  StowelVs 

enumeratioa  ii.  803 

liability  of  the  underwriter  in  these  different  cases  804 

where  no  fault  on  either  side,  the  damage  done  ia  loan  by  the 

perils  of  the  seas  804 

80  it  is  where  all  the  fault  ia  on  one  side  804 

when  it  is  impossible  to  ascertain  where  the  fauU  lien,  and  the 
whole  damage  is  therefore  assessed  in  equal  halves  on  the 
two  •hips,  are  the  underwriters  liable  for  this  as  loss  by  the 
perils  of  the  seas  ?  805 

they  are  in  the  United  Sta^ee^  but  not  in  this  country  805 

opinions  of  foreign  jurists  805 

COLONIAL  TRADE.    Former  colonial  policy  <^  England  as  fixed 

by  the  old  Navigation  Laws  (acts  of  1660  and  1663)  i.  719 
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COLONIAL  TRADE  ^  (amdnvkd) 

oppnmve  and  injorioos  eflaeta  of  th«  old  Bjwiiem  719 

present  law  by  which  the  colonial  trade  of  Great  Britain  is  reg^ 
alated,  8  A  0  Viet.  e.  93.  713 

COMITY  OF  N  ATIONS.     Meaninff  of  the  tenn,  and  extent  to  which 

the  doctrine  is  carried  in  England  i.  640  -  649 

it  is  not  acted  on  to  the  same  extent,  if  at  aH,  in  France  641 

it  prevails  in  the  United  States  041 

the  doctrine  at  first  only  extended  to  the  sentences  of  foreign 
tribunals  in  amity  with  this  country,  bat  now  is  applied 
equally  to  those  that  are  hostile  641 

present  limitations  of  this  doctrine  649 

COMMENCEMENT  OF  THE  RISK.    (See  Dyraiian  of  the  Risk) 

COMMISSIONS  are  a  lawful  aubject  of  insuranoo  L  906  &  not«. 

ihe  goods  ottt  of  the  sale  of  which  thej  are  to  accrue  must  be 
at  risk,  and  assured  interested  therein  at  time  of  loss  906 

if  this  be  not  so,  assured  has  no  insurable  interest  949,  943 

notice  of  abandonment  not  required  to  leooTer  for  a  total  loss 
on  commissions  ii.  1051 

COMMISSIONS  DEL  CREDERE,  what  they  aie  i.  119 

broker  entitled  at  once  to  conMnission  119 

a  del  credere  commission  does  not,  per  w,  and  without  other 

requisites,  entitle  the  broker  to  set  off  losses  191,  195,  196 

as  far  as  the  ease  of  Grove  o.  Dubois  is  inconsistent  with  this 

position,  it  is  overruled  118  note  (c)  and  note  (9) 

broker's  oonmissiooB,  how  sued  for  i.  137.  ii.  1310 

COMPANIES,  INSURANCE.     (See  Insurance  Cmpanies) 

CONCEALMENT,  OR  8UPPRES6I0  VERI  — 

1.  Definition  of  i.  536 

what  are  material  facts  636 

prioeiple  on  which  coneealment  avoid*  the  polioy  536 

observations  of  Lord  Mansfield  in  Carter  •.  Boefam  536 

eoneeaiment  by  agent  of  a  material  fact  nnkaown  to  his  pfin- 

cipal  avoids  the  poKoy  537 

no  iHiere  face  is  known  to  the  principal,  bnt  unknown  to  the 

agent  537 

oonoealment  by  undermriter  of  ship's  arrival  537 

general  rule  as  to  what  inteUigenoe  onght  to  be  eommoniested 

to  the  underwriter  537 

nature  of  the  intelligenee  when  oonoealment  avoids  the  policy      538 
tfaoogh  this  intelligenee  turn  oat  to  be  nnlbnnded,  or  the  loss 

arise  from  a  cause  wholly  unconneeted  with  the  ftct  con- 

oealed,  the  policy  b  etUl  avoided  538 

eases  illustrating  this  538 

resnlt  of  the  authorities  530 

practical  rule  for  brokers  as  to  what  to  eomnnnioate  539 

9.  What  is  a  material  ooneeahnent, 

time  of  ship's  sailing  ought  to  be  oommnnieated  when  ship, 

at  date  of  polioy,  is  a  missing  ship  540 

what  is  meant  by  a  missing  skip  540 

eases  in  which  concealment  of  time  of  ship's  sailing  has  been 

held  faul  to  the  policy  541  -  543 

question  of  materiality  of  oonoealment  is  ftvr  the  jury  543 

but  eoort,  if  they  think  their  verdict  wrong  on  this  point,  will 

send  down  the  case  for  a  new  trial  543 

jury  are,  however,  sole  judges  of  questaon  whether  given  ship 

on  a  given  voyage  is  out  of  time  543 
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CONCEALMENT,  OR  SUPPRESSIO  VERI  —  (cofi/m»«^ 

noiHcommaamCHMi  of  time  of  sailiog,  and  that  ahipMiled  with 

oonvoy  544 

cases  in  whieh  concealment  of  time  of  skip's  sailing  has  been 

held  not  material  545 

concealment  of  fact  that  ^fast  ship  which  had  sailed  three  days 

after  ship  insured,  had  arrived  three  days  before,  held  not 

material,  the  ship  insured  beiug  a  s/oto  sailer  545 

a  ship  oat  thirty-seven  days  from  Cadis  to  London  not  oeoea- 

sarily  a  misaing  ship  546 

not  only  time  of  ship's  sailing,  bat  every  other  fact  tending  to 

show  the  ship  a  missing  ship,  must  be  disclosed  546 

concealing  time  of  receiving  order  to  insare,  and  that  insnr- 

ance  had  been  delayed,  held  material  547 

concealment  of  time  when  ship  was  last  seen,  held  fatal  547 

not  disclosing  when  bill  for  disbursements  was  drawn,  or  when 

it  arrived,  held  faUl  548 

where  there  has  been  not  merely  a  concealment,  bat  a  misrep- 
resentation of  the  time  of  the  ship's  sailing,  that  will,  afar- 

tiari,  vitiate  the  policy  549 

cases  illustrating  this  549,  550 

ought  the  fact  that  the  assured  is  endeavoring  to  save  theinsnr- 

ance,  to  be  oommonicated  ?  550,  551 

3.  Concealment  of  the  national  chaiMter  of  the  thing  ineared,  and 

of  other  facta  tending  to  vary  the  estimate  of  the  risk, 
any  ftct  privately  known  to  the  assored  affecting  the  national 

character  of  the  subject  insnrsd  should  be  dieeloeed  55S 

aliter  as  to  facts  not  within  the  means  of  knowledge  of  the 

assored  55$ 

standing  mercantile  legulatioos  of  foreign  states  need  not  be 

disclosed  55S 

aft/«r  of  their  occasional  regalationa  558 

all  facts  privately  known  to  the  assured  which  may  expose  the 

property  to  belligerent  risks  should  be  disdoeed  553 

not  stating  that  assured  was  an  American  subject,  held  fittal 

in  an  insurance  against  American  capture  553 

that  ship,  in  time  of  war,  has  sailed  without  convoy,  or  is  a 

running  ship,  must  be  disclosed  554 

nnless  she  is  excepted  from  the  operation  of  the  Convoy  Acts        554 
all  material  facta  with  regard  to  the  state  of  the  ahip  oft  the 

voyage  should  be  disclosed  555 

though  only  repotted  in  doubtful  ruBMrs  555 

even  thoogh  eventually  the  report  prove  ftlse,  yet  if  material 

it  must  be  disclosed  555 

but  mere  loose  rumors  having  no  direct  bearing  on  the  riak, 

need  not  555 

when  the  state  of  the  weather  subsequent  to  the  ship's  sailing 

ought  to  be  diselooed  556 

the  true  port  of  loading  must  be  disclosed  in  a  policy  on  goods      556 
so  ought  the  intention  of  requiring  the  ship  to  pursue  the  Toy- 

affc  in  a  different  course  to  that  prescribed  556 

so,  if  ship  is  to  be  employed  on  any  service  of  danger  557 

non  diselosure  by  captain  of  damage  done  to  the  ship  in  the 

outport,  will   prevent  owners  from  recovering  on  policy 

effected  without  communicating  the  hci  of  the  damage  557 

that  order  to  inauie  has  been  sent  up  by  express^  osght  lo  be 

disclosed  557 

that  other  tinderwritets  have  dselined  the  risk  er  sdced  a 

higher  premium,  need  not  557 
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if  material  iaeta  are  brought  to  Ught  after  order  given  to  iaeiire, 
they  ought  to  be  communicated  with  all  diligence  668 

if  order  of  couniermand  be  eent  up  in  time  hj  the  asaored,  but 
Dot  communicated  till  too  late  bj  the  broker,  thia-avoida  the 
policy  658 

4.  Mattera  lyin^,  or  presumed  to  lie,  within  the  knowledge  of  the 
underwriter,  need  not  he  discloeed, 

Lord  Mansfield  *s  rule  in  Carter  v,  Boehm  as  to  what  need  not 
be  diacloaed  669 

facts  compriaed  in  the  general  usages  of  trade  need  not  be 
disclosed  569, 560 

general  and  established  restrictions  on  commercial  intercourse 
need  not  be  communicated,  but  occasional  trade  regulationa 
must  661 

all  intelligence  in  Lloyd's  Enghih  lists  is  presumed  to  be 
known  to  the  underwriters,  and  need  not  therefore  be  dis- 
ci used  668 

is  the  role  the  same  as  to  the  contents  of  the  foreign  lists  ?  563 

if  any  misrepresentation  have  heen  made  to  underwriter,  and 
he  appears  in  fact  not  to  have  consulted  the  lists,  thii  pre- 
sumption falls  to  the  ground  663 

withholding  information  necessary  to  show  the  materiality  to 
the  lisks  of  a  fact  contained  in  Lloyd  *s  lists  is  fatal,  if  pri« 
vately  known  to  the  assured  66i 

putre,  whether  mattera  of  marine  iutelligenoe  contained  in  the 
public  papers  are  presumed  to  be  in  the  knowledge  of  the 
underwriter  664 

held  in  the  United  States  that  they  are,  if  papers  are  taken  in 
and  filed  by  the  underwriters  664 

mere  items  of  general  news  not  having  any  immediate  relation 
to  the  risk  need  not  be  communicated  666 

6.  Nothing  need  be  disclosed  which  the  underwriter  impliedly 
waives  being  informed  of, 

in  insurance  en  a  private  ship  of  war  her  secret  destinatbn 
need  not  be  disclosed  666 

nor,  in  inserance  on  ship  for  a  homeward  voyage,  the  fact  of 
her  having  required  some  repairs  at  the  outport  666 

nor  that  a  ship  insured  *'  at  and  from  **  a  foreign  port,  is  not 
actually  at  that  port  when  insured  666 

the  assured  need  not  in  the  first  inetanee  diseloee  fkcta  tending 
to  show  that  the  ship  is  unseaworthy  for  the  voyage  667 

if,  however,  the  underwriter  calla  for  information  on  the  point, 
the  aasnred  most  give  it  truly  667 

the  assured  on  perishable  goods  need  not  diedoee  their  dam- 
aged oondition  669 

nor  need  he  disclose,  unaaked,  aU  bygone  casnaltiee,  or  pro- 
duee  all  the  lettera  relating  to  her  previons  condition  669 

her  state  ai  that  time  ia  all  he  need  eomoranicate  669 

fads  are  all  the  asaored  need  disehMO  ;  he  need  not  also  eem- 

muaieate  the  apprehenmone  of  his  cot  respondents  669 

he  need  not  disclose  what  lesseni  the  risk  670 

6.  Materiality  of  concealment  and  fact  of  non  discloonre,  how  proved, 

the  question  of  the  materislity  of  the  fact  eoneealed  is,  gen- 
erally speaking,  for  the  jury  670 

especiiJIy  ss  to  the  point  whether  ship  is  ont  of  thna  670 

whether  the  jury,  in  fornsing  their  judgment  as  to  the  mate- 
riahif  of  the  fact  eoneealed,  may  be  assiated  by  the  evidence 
of  skilled  witnesaea  671 


1893 


CONCEALMENT  OR  8UPPRE8S10  VERT  —  (caniinuei) 

MKliorities  for  and  agsintt  the  tdmiinbiitrf  of  this  eyUcaco  571 

remarks  vpon  the  qoestioti  672,  573 

«pon  which  parly  does  H  lie  to  prove  the  aon-oenminiiealioii  of 

a  raateriil  faet,  574, 575 

law  as  to  the  poiat  in  the  United  States  575 

suggested  rule  fooaded  en  Efkin  v.-  Jansett  575 

CONDEMNATION,  in  order  to  be  valid,  must  bd  proneoneed  by  a 

Prize  Cuort  of  the  captor  state  L  636 

aitting  in  the  tenitory  either  of  the  captor,  or  of  an  aOf/,  bat  not 

of  a  neutral  639 

sentence  of  prize  pronounced  Vy  an  enemy's  consul  in  a  neutral 

territory  is  void  636 

even  though  such  territory  be  in  the  nodlitary  occupation  of  the 

captor  state  639 

condemnation  is  valid  when  pronounced  by  a  beltigerent  in  the 

territory  of  an  ally  on  ships  brought  into  the  ally's  ports  639 

*     so  is  a  condemnation  pronounced  by  the  enemy  ^s  pnz^  court 

upon  prizes  lying  in  the  ports  of  neutrals  or  allies  640 

tha  property  is  not  changed  by  capture  till  there  has  been  a 

valid  sentence  of  condemnation  iL  809 

CONSEQUENTIAL  LOSSES.    Expenses  and  charges,  which  are  a 
necessary  consequence  of  loss  by  the  perils  insured  against, 

are  recoverable  under  the  policy  ii.  844 

such  as  salvage,  eipenae  of  necessary  repaiis,  of  zeclaiming 

captured  property,  &o.  844 

but  the  underwriter  on  one  subject  of  insurance  has  nothing  to 

do  with  loeaea,  chai^ges,  or  contributions  imposed  upon  it  by 

reason  or  on  account  of  lose  on  another  700 

thas,  loss  sustained  by  having  to  pay  the  same  freight  oa  a 

diminished  value  on  goods  arriving  sea-damaged,  will  net 

f2l\  on  the  underwriter  on  goods  790 

nor  charge  for  pro  rata  freight  790 

quart,  as  to  charge  for  iaeceased  freight  in  cases  of  traoship- 

ment  791 

underwriter  on  goods  not  liaible  fiur  loss  inooried  by  their  fiwoed 

sale  for  the  repairs  of  ship  791 

nor  underwriter  on  ship  for  ezpenaee  inettired  by  the  detention 

of  the  goods  791 

total  loss  of  ship  and  goods  involves  total  loss  of  the  freif  ht  nod 

profits  791 

CONSIGNEE  AND  C0N6IONOR.    Biflerant  kinda  of  eonrigaeee     i.  945 

when  consignee  may  insure  ibr  benefit  of  eeostgnov  143,  note. 

mere  nfaked  eensigvees,  not'  oommiasiinaed  to  sell,  nor  having  a 
lien  for  advances,  have  no  insurable  inteieat,  on  their  own 
aeceunt  946 

but,  under  the  28  G.  3«  e.  56,  they  mmf  inswre  in  thmx  ovm 
names  on  aeoooat  of  the  consignor  by  his  direction  ^  165 

and  en  refusal  of  the  eonsignees  of  the  goods  to  lake  to  them, 
or  to  insure,  mmj  themselves  do  so  on  acooanC  of  the  con- 
signor, though  withent  his  direolaotts  165 

his  sobseqioeBC  ratification  of  sneh  insnnace^  if  given  wtdi 
knowledge  of  what  has  been  done,  is  equivalent  to  a  pre- 
vious direction  to  insure  167 

consignees  having  a  lien,  have  an  insurable  interest  on  their 
own  account,  to  the  extent  of  their  claim  846  -  348 

nay  efl^  iosniMiee  up  te  the  whole  wmomMt  of  the  eonsign- 
ment  247 
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CONSIGNEE  AND  CONSIGNOR  —  (am/i«i£ftO 

ftod  apply  the  proceeds  of  the  policy  to  their  own  benefit  to  the 
full  extent  of  theur  cUim,  holding  the  residue  in  trust  for  the 
I  party  entitled  849 

indorsement  of  the  bill  of  lading  primd  facie  passes  an  insurar 
ble  interest  in  the  goods  to  the  indorsee  up  to  the  full  extent 
oftheiryalue  947 

but  where  it  is  only  intended  to  pass  a  limite4  interest,  the  in- 
dorser  retains  an  insurable  interest  247 

creditors  of  the  consignor  may  insure,  in  their  own  names  and 
on  their  own  account,  goods  held  for  them  by  third  parlies 
under  the  consignor's  directions  24S 

but  they  cannot  insure  goods  where  the  consignor  has  directed 
the  froceeds  of  the  consignment  to  be  held  for  their  use  948 

consignees  of  captured  ships,  who  have  accepted  and  paid  bills 
for  the  costs  of  their  restitution,  have  an  insurable  interest 
therein,  when  restored,  up  to  the  amount  of  their  acceptan- 
ces, though  they  are  not  the  original  owners  249 

a  consignee  cannot  avail  himself  of  an  insurance  effected  on 
his  own  account,  where  such  insurance  would  be  unavaila- 
ble for  the  consignor  250 

general  agents,  who  have  accepted  bills  on  a  consignment  and 
effected  insurance  on  it  at  the  direction  of  their  principal, 
may  apply  the  proceeds  to  their  own  use  as  against  his  other 
creditors,  to  the  full  amount  of  their  general  balance  against 
him  951 

CONSOLIDATION  RULE.    Reasons  of  the  practice  of  consolidating 

actions  on  policies  ii.  1977 

nature  of  the  consolidation  rule  1277 

terms  on  which  it  lb  granted  1278 

must  be  by  consent  of  plaintiff,  it  being  a  favor  asked  by  de- 
fendant 1278 
effect  of  the  rule  when  granted  1280 
binds  defendant,  if  verdict  satisfactory  1280 
aliter,  where  verdict  not  satisfactory                                              1280 
but  court  will  not  grant  a  second  new  trial,  nor  open  the  con- 
solidation rule  to  permit  the  same  question  to  be  retried 
against  another  underwriter  1280 
the  condition  **  not  to  bring  writ  of  error  "  extends  only  to 

formal  objections  1281 

not  to  material  points  of  law  going  to  the  merits  of  the  ease        1281 
rule  for  a  new  trial  is  a  stay  of  proceedings  1281 

consolidation  rule  does  not  bind  the  plaintiff  1281 

when  role  is  opened  on  plaintiff's  application,  the  court  will 
extend  the  terms  on  which  the  first  trial  took  place  to  the 
subsequent  actions  1282 

ahter^  where  plaintiff  proceeds  to  try  the  second  cause  with- 
out such  application  1282 
after  entering  into  rule  to  abide  by  the  determination  of  court 
on  a  point  of  law,  such  rule  cannot  be  opened  on  affidavit  of 
matters  which  might  have  been  gone  into  on  the  trial  1282 
cause  tried  under  a  consolidation  rule,  and  referred  to  arbitra- 
tion, cannot  be  referred  back  because  arbitrator  has  awarded 
only  an  aggregate  sum  as  damages                                            1283 
costs  on  payment  of  money  into  court  under  1283 

CONSTRUCTION  OF  THE  POUCY.    The  principles  of  construc- 
tion applicable  to  policies  are  the  same  as  those  applicable  to 
other  mercantile  contracts  i.  64 

TOL.   U.  55 
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tbovgh  the  unbigoity  of  the  laoguage  in  which  policies  aie 
expreeeed  rendeTB  a  resort  to  extrinsic  eTidesCe,  sod  espe- 
eislly  usage,  of  frequent  necessity  •  64 

usage  of  tiade  is  the  great  key  64 

the  true  rule  is  that  parol  evidence  is  always  admissible  to  ex- 
plain what  is  doubtful  —  never  to  contradict  what  is  plain    66,  219 

remarks  of  Lord  Eilenboroogh  as  to  constroetioB,in  Robertsen 

V.  French  65,  21B 

to  be  liberal  for  purpose  4>f  indemnity  65,  note. 

words  of  exception,  how  construed  65,  note. 

to  be  reasonable  65,  note. 

1.  E^irery  well  settled  usage  of  trade  is  considered  to  form  pari  of 
OTcry  policy,  as  much  as  though  it  were  expressly  set  out 
therein  66 

usage  of  China  trade  to  store  ship's  rigging  in  bank  saols  66 

usage  of  the  EaU  India  trade  to  make  intermediate  voyages, 
or  engage  in  the  country  trade  67 

ussf  e  of  the  Newfoundland  trade  not  to  onload  outward  cargo 
tul  long  after  arrival  outwards  67 

and  to  make  banking  and  intermediate  voyages  67 

usage  governs  the  commencement  and  termination  of  the  risk         68 

usage  to  load  ships  outside  the  bar  in  the  Oporto  trade  68 

usage  for  ships  in  the  Florida  trade  to  losd  their  homeward 
cargoes  at  Tigre  island  68 

usage  as  to  landing  goods  at  port  of  Archangel  69 

usage  as  to  landing  certain  kinds  of  goods  at  the  Laiaretto  of 
Leghorn  69 

if  the  usage  of  the  particular  trade  varies  from  general  mari- 
time usage,  the  former  shall  prevail  in  the  construction  of 
the  policy  70 

goods  carried  on  deck,  if  according  to  the  usual  course  of  the 
trade,  are  protected  by  the  common  form  of  policy  ;  if  othei^ 
wise,  not  70 

if  the  usage  be  co-extensive  with,  and  of  the  same  duration  as, 
the  trade,  it  will  govern  the  conatruction  of  the  policy, 
though  the  trade  itself  mav  be  recent  71 

evidence  of  an  usage  which  has  prevailed  in  one  trade  may  be 
admitted  to  prove  the  same  usage  binding  on  those  engaged 
in  another  trade  precisely  similar  71 

but  every  usage,  in  order  to  be  binding,  must  be  proved  to  have 
been  uniformly  adopted  and  generally  known  71  &  note. 

and  the  usage  must  also  be  reasonable  71,  note. 

8.  The  usage  of  a  particular  place,  or  of  a  particular  class,  cannot 
be  binding  on  non-residents,  or  on  other  persons,  unless  they 
can  be  shown  to  have  been  cognizant  of  it  72 

the  usage  of  Lloyd's  is  only  binding  on  parties  who  are  either 
proved  directly  or  presumptively  to  have  been  cognizant  of  it        78 

usage  of  Lloyd's  to  pay  no  loss,  if  ship  arrives,  on  live  stock 

*  *  xDorrantdfree  of  mortality '  *  73 

usage  at  Lloyd's  as  to  settling  losses  on  account  by  writing 
them  off  against  premiums  7i 

if  assured  be  resident  in  London,  or  in  the  habit  of  doing  bust* 
ness  at  Lloyd's,  he  will  be  bound  by  the  usage  74 

even  though  it  sanctions  a  mode  of  adjustment  contrary  to 
principle  75 

but  he  cannot  be  bound  by  an  usage  directly  at  variance  with 
the  plain  terma  of  the  policy  75 

as  that  the  boat  is  not  included  in  policies  in  the  common  form 
on  ship  75 
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or  that  underwriteTB  are  not  liable  for  leakage  cansed  by  perib 

of  the  seas,  anlese  carro  shifted,  or  casks  damaged  76 

aU  usages  referred  to  aod  adopted  by  the  parties  in  theur  oon- 

tract,  are  bioding  71,  note. 

3.  Where  the  sense  of  the  words  used  in  policies  is  ambiguous  or 

obscure,  parol  evidenoe  is  admissible  to  exphun  their  mean- 
ing 76 
general  rule  on  this  subject,  as  stated  by  Chancellor  Kent     76,  note. 
tschnictd  or  had  terms,  or  words  used  in  a  secondary  sense, 

may  be  explained  by  parol  76 

instances  of  this  in  words  employed  in  the  common  memoran- 
dum 77 
meaning  of  clause  **  with  ot  without  letters  of  marque  "  '  77 
meaning  of  word  **pari^*  77,  78 
meaning  of  the  term  *^  Indian  ithmdt "  78 
meaning  of  the  word  *'  Baltic**                                                    78 

4.  Where,  however,  the  words  are  plain  and  unambiguous,  parol 

evidence  cannot  be  admitted  to  alter  or  contradict  them, 
parol  evidence  cannot  alter  the  terms  of  the  policy  as  to  the  in- 
ception of  risk  on  goods  79 
Dor  as  to  the  duration  of  the  risk                                                     79 
nor  show  that  a  particular  ship  was  excepted  out  of  a  general 
insurance  on  **ship  and  ships"  79 

5.  In  a  doubtful  question  of  construction  flie  written  have  greater 

weight  than  the  printed  clauses  80 

•effect  of  the  words  *'  ship ^^^  freight ^  profits^  &e.  written  at  foot 
or  on  margin  of  policy  80 

6.  Written  clauses  are  to  be  construed  more  rigorously  against  the 

parties  by  whom  they  are  inserted  80 

CONSTRUCTIVE  TOTAL  LOSS  GENERALLY,  definition  of 

constructive  total  loss  ii.  1069 

classes  of  constructive  total  losses  1063  &  note. 

constructive  total  loss  in  U.  States,  when  vessel  or  cargo  in- 
jured more  than  half  their  value  1059,  in  note. 

ongtn  of  the  rule  1069,  in  note. 

rule  favored  in  some  courts  and  restrained  in  others       1069,  in  note. 

of  notice  of  abandonment  1069 

the  state  of  thin^  which  entitles  Ae  assured  to  give  notice  of 
abandonment  is  different  to  that  which  will  entide  him  to 
recover  as  for  a  total  loss  1063 

upon  what  kind  of  intelligence  the  assared  may  give  notice  of 
abandonment  1063 

he  hss  only  this  right  in  case  of  constructive  total  loss  1063 

tmt  on  hearing  of  a  constructive  total  loss  he  may  give  suoh 
notice  immediately      ^  1054 

if  the  intelligence  prove  Vholly  false  the  notice  of  abandon- 
ment goes  for  nothing  1066 

the  facts  at  the  tune  of  notice  must  amount  to  a  eonstruotive 
total  loss  in  order  to  give  it  any  validity  1066 

but  even  though  the  loss  at  tin»e  of  giving  notice  was  construct- 
ively total,  the  assured  cannot  recover  as  for  a  total  loss, 
unless  it  continues  so  down  to  the  time  of  action  brought         1066 

our  law  differs  in  this  respeet  from  that  of  all  other  maritime 
states  1067 

law  of  France  under  the  Code  de  Commerce  1057 

law  in  the  United  Sutes  1067 

no  loss  can  give  the  right  of  abandonment  which  is  not  proxi- 
mately caused  by  the  perils  insured  against  1068 
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CONSTRUCTIVE  TOTAL  LOSS  GENERALLY—  {cantinMed) 
the  doetxin^  of  construetive  total  loes  vaiies  m  applied  to 
different  aubjecta  of  iDaoiaooe  1058 

CONSTRUCTIVE  TOTAL  LOSS  ON  SHIP, 

I.  In  caaea  of  eaptore,  arreat,  aeizure  by  mutinoua  crew,  deaertioa 
at  aea,  &c. 

enumeration  of  caaea  which  gire  a  prima  fade  rig^t  of  abao- 

donment  on  ahip  1059 

capture  ia  one  of  theae  caaea  1060 

if,  however,  after  notice  of  abandonment,  but  before  action 
brought  the  ahip  be  reatored  to  her  ownera  in  an  undamaged, 
or  only  partially  damaged,  atate,  the  asauied  cannot  re- 
cover aa  for  a  total  losa  1060 

ao  if  ahip  after  capture  and  recapture  ia  reatored  undamaged  to 
her  ownera,  ahe  cannot  then  be  abandoned  1061 

even  though  the  supposed  facta  warranted  the  notice  when 
given,  the  aobaequent  reatoration  of  the  ahip,  before  action 
brought,  equally  defeats  the  right  to  recover  aa  for  a  total  loaa    1061 

and  the  rule  ia  the  aame  even  where  the  capture,  &c.,  contin- 
ued at  the  time  of  giving  notice  of  abandonment  1062 

but  recapture  or  reatoration  of  the  ahip  before  action  brought 
does  not  neceaaarily  prevent  the  asauied  from  recovering  for 
a  total  loaa  1063 

it  will  not  have  thia  effect  if  the  state  of  the  ahip,  at  the  time 
of  action  brought,  waa  auch  aa  to  entitle  the  aasured,  at  that 
moment,  to  abandon  1063 

in  caaea  on  wager  policiea  the  loss  of  the  voyage  waa  held  to 

be  the  loss  cfthe  ship  1064 

but  in  policiea  on  interest  the  Houae  of  Lords,  in  Fitzgerald  v. 
Pole,  decided  that  the  inaurance  waa  not  on  the  voyage^  but 
on  the  ship  for  the  voyage  1065 

Lord  Mansfield  afterwards  reverted  to  the  loaa  of  the  voyage 
aa  a  test  of  the  right  to  abandod  1065 

caaea  decided  by  Lord  Manafield  on  the  principle  that  the  loaa 
of  the  voyage  was  the  loss  of  the  ahip  1065  - 1068 

doctrine  that  loss  of  the  voyage  ia  not  the  loaa  of  the  ahip  revived      1069 

caaea  by  which  the  doctrine  waa  re-eatablished  1069-  1071 

the  point  ia  now  settled  that  loaa  of  the  voyage  ia  not  a  con- 

atructive  total  loaa  on  ahip  1071 

.  the  law  ia  the  same  in  the  United  States  1071 

the  mere  restoration,  however,  of  the  ahip*a  hull  will  not  per 
se  defeat  a  veated  right  of  abandonment  1073 

caaea  establishing  thia  point  1072,  1073 

if  the  ahip  be  not  reatored  to  the  country  of  her  ownera  under 
auch  circumstances  that  they  may,  if  they  pleaae,  take  poe- 
session  of  her,  and  may  reasonably  be  expected  ao  to  do,  the 
loaa  is  not  the  less  conatructively  totdl  1073 

ahip  repaired  on  bottomry  abroad  by  strangers  to  the  aaaured, 

.  and  arriving  in  thia  country  before  action  brought,  burdened 
with  bottomry  and  other  chargea  to  a  greater  amount  than 
her  value  in  the  policy,  ia  a  conatructive  total  loaa  1074 

it  would  be  otherwiae  if  ahe  had  been  bottomried  by  the  mas- 
ter as  agent  for  the  aaaured  1075 

in  order  to  vest  a  right  of  abandonment  in  xeapect  of  capture, 
seizure,  desertion,  &c.,  the  owner  must  at  some  period  dur- 
ing the  risk  have  been  completely  deprived  of  all  poaaeaaion 
and  control  over  the  ahip  1075 

illustrated  by  the  caae  of  a  ship  deserted  at  aea  by  her  own 
crew  and  taken  posseaaion  of  ai  the  same  moment  by  aal- 
vora  1075,  1076 
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■xrest,  <ietention,  and  embargo,  is  a  ground  of  abanaonment, 
where  likely  to  be  of  long  or  uncertain  duration  1077 

if  the  arrest  be  only  of  very  short  duration,  or  for  a  limited 
purpose,  it  is  no  ground  of  abandonment  1077 

as  where  a  com  ship  was  stopped  to  take  out  her  cargo  for  a 
famishing  town  1077 

or  a  merchantman  stopped  eleven  days  by  a  British  cruiser,  to 
prevent  her  sailing  mto  an  embargo  1077 

arrest,  detontion,  di^.,  confer,  in  this  country,  an  immediate 
right  of  abandonment  1078 

in  France,  and  other  foreign  countries,  certain  delays  are  in-* 
torposed  1078 

effect  of  repurchase  of  ship  by  master  after  capture  and  iUegal 
condemnation  1078 

if  in  such  cases  the  ship  is  restored  to  her  owners,  before  ac- 
tion brought,  the  loss  is  not  constmctiTcly  total,  but  only 
average,  to  the  extent  of  the  cost  of  the  repairs,  and  repur- 
chase money  1079 

doctrine  in  the  United  States  as  to  the  effect  of  ie*purchase  by 
the  master  1079  &  note. 

doty  of  master  and  manners,  in  cases  of  capture  1079,  note, 

n.  Cases  of  in  navigability  by  sea  perils,  where  repair  is  impractica- 
ble, or  the  cost  thereof  would  exceed  the  repaired  value,  — 
right  of  master  to  sell. 

where  ship  is  wrecked  or  stranded,  under  circumstances  which 
leave  no  probable  chance  of  extricating  her  from  the  peril  at 
all,  or  at  an  expense  less  than  her  value,  it  is  a  constructive 
total  loss  1080 

in  such  cases  the  master  also  is  by  law  empowered  to  sell  the 
ship  1081 

hence  the  question,  whether  the  loss  on  ship  was  construc- 
tively total|  often  turns  on  the  point,  whether  the  sale  by  the 
master  was  justified  under  the  circumstances  1081 

but  the  sale,  per  «e,  gives  no  right  to  abandon  1089 

sale  to  defray  salvage  1089,  note. 

whether  master  may  sell  in  any  but  foreign  country  1086,  note. 

whether  there  has  been  a  sale  or  not,  the  right  of  abandon- 
ment vesto,  if  the  stote  of  the  ship  be  such  as  to  make  the 
loss  constructively  total  1089 

if  ship,  after  the  casualty,  cannot  be  repaired  so  as  to  keep  the 
sea,  from  want  of  materials,  or  the  impossibility  of  procur- 
ing money  or  credit,  this  is  a  constructive  total  loss  1083 

East  India  ship  sold,  disabled,  at  Calcutta,  because  captain 
could  not  in  any  way  raise  funds  for  repairing  her,  held  a 
constructive  total  loss  1083,  1084 

but  mere  fact  that  cost  of  repairs  and  rate  of  bottomry  interest 
is  extravagantly  high  at  the  place  of  the  casualty,  will  not 
justify  a  sale  1085 

nor  will  a  mere  difficulty  in  procuring  materials  1085 

if  master's  want  of  means  to  get  ship  repaired  arise  from  the 
fault  of  the  agente  or  correspondente  of  the  assured,  his  con- 
sequent sale  of  the  ship  will  not  be  a  constructive  total  loss      1085 

where  there  is  no  reasonable  hope  of  extricating  the  ship  from 
the  peril  at  all,  or  where  the  estimated  cost  of  so  doing 
and  repairing  will  exceed  ship's  value  when  repaired,  the 
master  may  sell,  and  the  loss  will  be  constructively  total  1080 

statement  of  the  doctrine  by  Chief  i.  Tindal,  Lord  Tenterden, 
and  Mr.  J.Story  1087 

56  ♦ 
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difference  between  the  law  in  the  United  States  and  in  thia 

coQDtry  as  to  constroctiTe  total  loss  1068 

general  doetrioe  of  right  of  master  to  sell  1068 

this  right  only  so  far  considered  as  it  is  mixed  up  with  the 
riffht  to  recover  for  a  total  loss  1068 

a  ship  stranded  in  the  St.  Lawrence  and  sold  by  the  master 
with  the  advice  of  surveyors  and  the  sanction  of  one  of  part- 
owners,  there  being  no  reasonable  probability  of  extricating 
her  from  the  peril  at  all,  held  a  constmctive  total  loas  by 
Court  of  Common  Pleas  1099,  1090 

*   Court  of  Kind's  Benoh,  thinking  the  necessity  for  sale  not  to 

be  made  out,  held  the  loss  not  total  1090  ' 

ship  sold  by  master  abroad,  because  the  estimated  cost  of  re- 
pairs would  have  exceeded  repaired  value,  held  a  construe-  ' 
tive  total  loss  of  ship,  though  she  was  afterwards  repaired, 
and  made  a  voyage                                                                   1090 

so,  ^fortioriy  where,  after  sale,  the  purchaser  finding  theahip 
irreparable  broke  her  up  1091 

ship  driven  ashore,  so  that,  in  the  opinion  of  surveyors,  she 
could  not  be  got  off  a/  d/,  or  only  at  a  ruinous  expense,  held 
to  be  justifiably  sold,  and  totally  lost,  though  she  was  after- 
wards got  off,  and  being  repaired,  made  many  voyages  1009 

the  fact,  that  vessel  has  been  got  off  and  delivered  of  her  peril, 
is  not  decisive  against  the  rieht  to  sell,  1097,  note. 

sale  of  ship  will  not  be  justified,,  unless  at  time  of  sale  that 
measure,  in  the  prudent  exercise  of  the  best  and  soundest 
judgment,  appeared  most  beneficial  to  all  parties  1099 

excess  of  cost  of  repairs  above  repaired  valoe  must  be  no  mere 
measuring  cast  1093 

nor  can  master  resort  to  sale  without  having  first  exhausted  all 
means  in  his  power  for  recovery  of  property  1093 

these  principles  illustrated  in  case  of  a  ship  partially  sub- 
merged, and  hastily  sold  instead  of  any  attempt  being  made 
to  raise  her  up  1093 

and  of  a  ship  driven  on  rocks  and  sold  before  every  reasonable 
exertion  had  been  made  to  get  her  off  1095 

if  there  is  a  fair  chance  by  any  means  within  the  master's 
power  of  so  treating  the  ship  as  to  restore  to  her  the  char^ 
acter  of  a  seagoing  ship,  he  cannot,  by  selling,  make  the 
loss  total  1095 

the  jury  must  be  satisfied,  not  only  that  the  owners,  if  unin- 
sured, would  have  sold  the  ship,  but  also  that  they  would 
have  acted  prudently  in  so  doing  1096 

the  subsequent  recovery  and  repair  of  the  ship  by  the  pur- 
chaser, even  at  a  trifling  cost,  will  not  defeat  the  right  to 
recover  for  a  total  loss,  while  the  facts  were  such  as  to  jus- 
tify the  sale  at  the  time  and  place  of  the  casualty  1097 

and  it  makes  no  difference  whether  sale  were  by  master  or 
owner  1097 

if  vessel  is  purchased  by  master  or  owners  and  repaired,  the 
assured  cannot  abandon  1098,  note 

though  no  sale  may  have  intervened,  the  rale  is  that  the  as- 
sured may  give  notice  of  abandonment,  and  recover  as  for  a 
total  loss,  wherever  the  estimated  cost  of  repairs  would  have 
exceeded  the  repaired  value  1098 

construction  of  this  rule, 

the  repairs  need  not  be  such  as  to  enable  the  ship  to  take  on 
her  original  cargo,  but  only  such  as  to  enable  her  to  keep  the 
sea  1094,  1099 
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the  cost  of  repairs  must  be  estimated  with  refeTence  to  all  the 
ciroumstanoes  attending  the  ship  at  the  time  and  place  of  the 
caaoahy  1 100 

if  repairs  cannot  be  made  at  place  of  disaster,  but  at  some 
place  near  and  to  which  vessel  can  go,  daty  of  master  to 
seek  such  place  and  repair  1100,  note. 

partial  repairs  at  place  of  casualty  may  be  added  to  subsequent 
complete  repairs,  in  estimating  the  cost  1100 

.    BO  also  the  expenses  of  extricating  the  ship  from  the  peril  1101 

one-third  new  for  old  is  not  to  be  deducted  in  estimating  the 
cost  of  repairs  1101 

this  deduction  is  made  in  Massachusetts  1101,  note. 

qwere,  whether  the  expense  of  such  repairs  as  the  old  and  de- 
cayed state  of  the  ship  may  have  rendered  necessary,  to  be 
deducted  1101 

it  is  not,  where  ship  shown  or  admitted  to  have  been  seawor^ 
thy  when  she  sailed  1 103 

in  such  case  it  need  not  be  left  distinctly  to  the  jury  to  say 
whether  the  particular  injuries,  arising  from  the  perils  tn- 
sured  against^  could  not  be  repaired  for  less  than  the  repaired 
Talue  ,  1109 

nor  need  they  be  told  to  exclude  from  their  estimate  all  re- 
pairs made  necessary  by  the  old  and  decayed  state  of  the 
ship  1103 

doctrme  as  to  this  point  in  the  United  States  1 104 

general  result  of  the  authorities  1105 

sums  due  from  shipowner,  as  a  general  average  contribution, 
cannot  be  added  to  cost  of  repairs  1 105,  &  note. 

what  is  the  value  of  the  ship  with  which  cost  of  repairs  is  to  be 
compared  1105 

her  value,  when  repaired  —  not  that  fixed  in  the  policy  1106 

cases  il I ustrating  this  1106-1111 

case  of  Dutch  East  Indiaman,  which  would  not  sell  in  Holland 
for  so  much  as  her  repair  would  cost,  owing  to  her  having 
been  stranded ;  nor  in  England^  owing  to  her  want  of  Brit- 
ish register  1106-1108 

case  of  ship  valued  in  the  policy  at  17,5007.,  whose  marketa- 
ble value,  when  repaired,  would  have  been  90007.,  anckcost 
of  repairs  10,5007.  1 108  - 1 1 1 1 

ships  worth  to  her  particular  owners  is  not  the  test,  but  her  fair 
marketable  value  1108 

opinion  of  judges  in  Manning  v.  Irving  1110 

in  determining  whether  loss  be  total  or  partial,  policy  is  thrown 
out  of  the  question  ^  1 1 10 

same  law  as  to  this  point  in  the  United  States  '  1111 

except  in  Massachosetls  and  New  York  1087,  note,  1111,  note. 

special  clause  in  Boston  policies  1111 

suggested  similar  clause  m  English  policies  1111 

no  constructive  total  loss  on  ship,  when,  instead  of  being  aban- 
doned or  sold,  she  is  repaired  abroad  on  bottomry,  by  the 
master,  and  returning  to  this  country  is  sold  for  less  than  the 
freight,  in  order  to  satisfy  the  bottomry  bond  1 119,  1113 

in  case  of  partial  loss  by  in  navigability,  the  underwriters  have 
nothing  to  do  with  the  bottomry  bond  1 1 14,  see  note. 

unless  they  have  dissuaded  the  shipowner  from  abandoning, 
and  themselves  undertaken  the  repairs  1114 

an  offer,  however,  by  underwriters  to  take  all  the  expense  of 
repairs  cannot  devest  a  once  vested  right  of  abandonment        1114 
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bat  it  seems  that  the  insarers  may  take  the  Tessel  and  reptir 
her,  and  if  the  repairs  are  made  for  less  than  half  her  raloe, 
they  may'  restore  her  within  a  reasonable  time  to  the  as* 
sured  1114,  in  note. 

if  they  fail  to  repair  and  restore  her  within  a  reasonable  time, 
they  will  be  regarded  as  having  accepted  the  abandonment 

UU,  note. 

what  kind  of  necessity 'will  justify  the  master  in  resorting  to  a 
bottomry  bond  1115 

the  doctrine  of  constmctiTe  total  loss  does  not  apply  to  con- 
tracts or  insnrances  on  bottomry  1115 

OONSTRUCTIVE  TOTAL  LOSS  ON  GOODS. 
1.  In  cases  of  capture,  arrest,  seizure,  &c. 

capture  is,  prim&faeUf  a  constructive  total  loss  on  goods  1115,  &  note. 

where,  after  capture,  goods  are  confiscated,  subject  to  an 
appeal,  notice  of  abandonment  is  necessary  1116 

after  final  decree  of  restitution,  no  abandonment  can  be  made       1 116 

if,  after  notice,  and  before  action  brought  in  England,  and 
before  (AandonmetU  in  the  United  States,  captured  goods  are 
restored,  so  that  assured  may  reasonably  be  expect^  to  take 
possession  of  them  again,  the  right  to  recover  tor  a  total  loss 
IS  devested  1116 

their  mere  restoration,  however,  will  not  fer  se  produce  this 
effect  1117 

as  where,  after  seizure,  they  are  sent  back  to  this  country  by 
mere  strangers,  and  here  sold  without  the  direction  of  the 
assured  1117 

delivery  of  the  goods  to  the  agents  of  the  assured  abroad,  in 
such  a  state  of  damage  that  they  would  be  worthless  if  sent 
on,  does  not  defeat  a  vested  right  of  abandonment  1 1 18 

where,  after  forcible  privation,  goods  are  never  effectually 
restored  to  their  owners  again,  the  right  to  claim  a  total  loss 
is  not  devested  1118 

as  where  goods,  after  being  recaptured,  are  prevented  by  em- 
bargo from  being  sent  on  to  their  port  of  destination,  but  are 
ultimately  taken  and  sold  elsewhere  1119 

where  goods,  by  the  perils  insured  against,  are  wholly  pre- 
vented, owing  to  a  cause  continuing  down  to  time  of  actum 
brought  in  England,  and  to  the  time  of  abandonment  in  the 
United  States,  from  arriving  at  their  port  of  destination,  this 
is  a  constmctive  total  loss  1119 

as  where  neutral  goods  carried  into  a  belligerent  port  for 
search  are  detained  there  till  their  port  of  destination  is 
declared  blockaded  by  the  detaining  government  1120, 1191 

n.  In  cases  of  sea-damage  —  right  to  sell  or  tranship. 

general  principles  as  to  constructive  total  loss  on  goods  by  rea- 
son of  sea-damage,  where  the  original  ship  is  disabled,  and 
they  cannot  be,  or  are  not  worth  the  expense  of  beinff ,  sent  on     1 199 

doctrine  of  constructive  total  loss,  and  right  of  sale  on  sea- 
damaged  goods  1199 

right  of  master  to  sell,  as  laid  down  by  Lord  Stowell  1193 

right  of  master  to  tranship,  as  laid  down  by  Lord  Denman  1193 

it  makes  no  difference  as  to  right  of  sale,  or  totality  of  the  loss, 
whether  the  goods  are  warranted  free  from  average  or  not       1194 

Lord  Mansfield  once  held,  that,  where  ship  was  disabled,  and 
the  whole  cargo  could  not  be  sent  on,  tlus  was  a  constructive 
total  loss  on  cargo  1194 

but  the  inability  to  send  on  the  whole  cargo  will  not  justify  its 
sale,  nor  mske  the  loss,  as  to  it,  total  1195 
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a  perishabU  cargo  may  be  sold,  and  will  be  held  totally  lost, 
if,  in  consequence  of  an  embargo  at  the  port  where  it  lies, 
aod  there  being  no  warehouses  there, it  must,  if  not  sold,  be 
kept  six  months  on  board  a  leaky  ship  1 195 

mere  retardation,  or  loss  of  voyage  for  the  season ^  is  never  a 
eonstruetive  total  loss  on  impeirishMe  goods  11S6 

is  only  so  on  perishable  goods,  when  they  are  so  sea-damaged 
that  they  may  be  spoUed  if  kept  till  they  can  be  forwarded       1136 

cases  illustrating  these  positions  1 186  - 1 128 

sale  of  cargo  at  intermediate  port,  without  waiting  to  see 
whether  the  original  ship  might  not  have  been  manned  or 
repaired,  or  other  ships  procured,  held  not  justifiable  1138 

where  means  of  transhipment  exist,  and  the  goods  can  be 
kept  with  a  reasonable  hope  of  being  sent  on  in  a  merchant- 
able state,  the  master  cannot  sell,  nor  the  assured  abandon       1139 

though  at  one  time  the  state  of  the  goods,  (as  in  eases  of  sub- 
mersion,) was  such  as  to  justify  abandonment,  yet,  unless 
the  right  were  then  exercised,  it  will  be  defeated  by  the  sub- 
sequent recovery  of  the  goods  in  sack  a  state  that  they  may 
be  sent  on  to  a  market  1 139 

if,  howeyer,  they  cannot  be  sent  on  with  any  prospect  of 
arriving  in  a  merchantable  state,  they  need  not  be  for- 
warded, but  ma^  be  soki  and  abandoned,  though  means  of 
transhipment  exist  1 1 30 

as  where  ship,  with  a  cargo  of  sugars,  was  driven  back  disa^ 
bled  to  her  loading  port,  with  no  part  of  the  sugars  in  a  fit 
state  to  be  forwarded  1131 

or  cargo  of  wines  recovered  from  a  wrecked  ship,  so  sea-dam- 
aged, that,  though  part  might  have  been  sent  on,  yet  it  was 
better  for  all  concerned  that  the  whole  shenld  be  sold     1133,  1133 

where  goods  would  be  worth  nothing,  or  would  perish  before 
arrival  if  sent  on,  and  are,  therefore,  sold  —  this  ^  fortiori^  • 
is  a  constructive  total  loss  1133 

the  cost  of  transhipment,  as  compared  with  the  probable  worth 
of  the  cargo,  if  forwarded,  is  a  fit  circumstance  to  be  consid- 
ered in  deciding  whether  to  sell  or  to  tranship  1 134 

in  such  cases  the  nature  of  the  cargo  is  also  to  be  taken  into 
consideration  1 1 34 

if  any  separable  part  of  a  cargo  can  be  sent  on  in  a  compara- 
tively undamaged  state,  it  ought  to  be  transhipped,  and  can- 
not rightfully  be  sold  1 136 

a  sale,  not  otherwise  justifiable,  u  not  made  so  by  a  vice-admi- 
ralty decree  1135 

CONSTRUCTIVE  TOTAL  LOSS  ON  FREIGHT, 
L  In  cases  of  capture,  arrest,  seixure,  &c. 

a  constructive  total  loss  on  ship  and  cargo  gives  a  prima 
fade  right  of  abandonment  on  freight  1 136,  &  note. 

but  the  right  to  recover  as  for  a  total  loss  on  freight  depends  on 
the  question  whether  freight  has  been,  in  fact,  earned  before 
action  brought  '1136 

where,  on  embargo  of  ship  and  cargo,  freight  was  abandoned, 
but  ship,  before  action  brought,  arrived  earning  full  freight — 
held  not  a  constructive  total  loss  on  freight  1137 

a  mere  retardation  of  the  Toy  age,  if  it  does  not  prevent  freight 
from  being  ultimately  earned,  is  not  a  constructive  total  loss 
on  freight  1138 

whether  the  freight  ultimately  earned  be  the  particular  freight 
contracted  for,  or  not,  makes  no  difierenoe  1138 
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CONSTRUCTIVE  TOTAL  LOSS  ON  FREIGHT—  (conUnued) 

where,  howeyer,  the  expeneea  of  earning  freight  exceed  its 
amount,  its  being  ultimately  earned  will  not  devest  the  light 
to  recofer  for  a  total  loss  1139 

except  where  such  expenses  are  incurred  by  the  assured  1139 

IL  In  eases  where  ships  and  goods  are  sold  for  sea-damage. 

freight  in  cases  of  transhipment  1 140 

daty  of  master,  as  to  transhipment,  in  case  of  disaster    1 139,  io  note. 

if  freight  by  another  vessel  exceeds  fifty  per  cent,  of  original 
freight  1140,  note. 

freight  pro  rtoA  1 143 

loss  on  freight  where  perishable  carso  is  sold  at  an  interme- 
diate port  to  prevent  its  being  spoiled  1140 

full  freight  earned  where  master  offerB  to  send  on  goods,  and 
merchant  refuses  to  let  him  do  so  1  40 

right  of  master  to  detain  cargo  for  freight  1 140 

Insured  cannot  recover  for  total  loss  on  freight  caused  by  mas- 
ter's negligence  in  not  detaining  goods  for  freight  1141 

what  is  a  reasonable  time  to  wait  for  repairs  1141 

if  master  sells  goods  when  he  ought  to  forward  them,  the  loss 
on  freight  thereby  caused  cannot  be  thrown  on  the  under- 
writer 1141,  &  note. 

even  though  it  may  be  much  to  the  merchant's  interest  to  sell 
instead  of  forwarding  1149 

if,  instead  of  selling  the  ship,  the  master  repairs  her  on  bot- 
tomry, and  she  arrives  subject  to  a  lien,  exceeding  the  value 
of  ship  and  freight,  this  is  not  a  total  loss  on  frei^t  1143 

if  underwriter  on  freight  has  paid  a  total  loss  on  hearing  of 
ship's  being  cast  away,  he  is  entitled  to  the  freight  ulti- 
mately earned  by  the  arrival  of  the  repaired  siup  with 
another  cargo  1144 

m.  Efiect  of  abandonment  of  ship  on  freight. 

a  technical  total  loss  of  ship,  involves  the  loss  of  freight    1140,  note. . 

where  freight  is  insured  with  one  set  of  underwriters,  and  ship 
with  another,  and  separate  abandonment  is  made  to  each, 
does  the  abandonee  of  ship  take  the  whole  pending  freight  t     1145 

where  in  such  case  the  assured,  in  consideration  of  ^ing  paid 
a  total  loss,  agrees  to  assign  to  the  underwriter  on  freight  all 
his  interest  in  any  future  salvage,  the  lattei  may  recover  from 
Uie  assured  any  freight  ultimately  earned  1145 

assured  cannot  recover  as  for  a  total  loss  against  the  under- 
writers on  freight,  in  cases  where  freight  is  ultimately  earned, 
and  only  lost  to  the  assured  by  previous  abandonment  to  un- 
derwriter on  ship  1146 

after  abandonment  of  ship  to  underwriters  thereon,  (espe- 
cially if  a  general  ship)  there  can  be  no  effectual  aband(m- 
ment  to  underwriters  on  freight  1147 

the  abandonee  of  ship,  in  such  cases,  has  vested  in  him,  by  the 
abandonment,  all  the  freight  pending  at  the  time  of  the  casu« 
alty,  and  ultimately  earned  by  the  ship  1147 

.     grounds  on  which  the  majority  of  the  Court  of  King's  Bench 

rested  their  judgment  in  Csiqp  v.  Davidson  1148 

grounds  on  which  Mr.  J.  Bayley  dissented  1148 

grounds  of  decision  in  the  Court  of  Exchequer  Chamber  1149 

principles  on  which  the  English  doctrine  rests  1150 

the  freight  transferred  by  the  abaodonmeot  to  the  abandonee 
on  ship  is  the  whole  freight  pending  at  the  time  of  the  caauaUy^ 
and  uUimately  earned  1150 

but  the  abandonment  does  not  transfer  freight  earned  pro  rata, 
or  by  aetual  delivery  of  part  of  cargo,  before  the  casualty        1150 
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CONSTRUCTIVE  TOTAL  LOSS  ON  FREIQRT^  (continued) 

cooseqaences  resolting  from  this  slate  of  English  law  1151 

underwriter  who,  on  abandonment,  has  paid  a  total  loss,  will  be 
entitled  to  recover  baek  from  tlM  assured  Ikeight  ultimately 
earned  1161 

at  all  events,  where  the  rights  of  the  abandonee  of  ship  do  not 

interfere  1163 

as  a  practical  role,  ship  and  freight,  in  this  country,  should  be 

insured  in  distinct  policies  1169 

or,  if  in  one  policy,  then  with  specific  dauses  1163 

in  the  United  States,  in  such  case,  the  whole  freight  is  appor- 
tioned pro  raid  ;  that  earned  before  the  casualty  goes  to  the 
underwriter  on  freight ;  that  earned  after  to  underwriter  on 
shiD  1163 

this  doctrine  seems  preferable  to  our  own  ;  illustrations  of  its 

practical  working  1163 

law  in  France  as  to  the  effect  of  an  abandonment  of  ahip  or 
*  freight  1163 

in  France,  freight  paid  in  advance  upon  goods  that  ultimately 
'  arrive  passes  to  the  abandonee  of  ship  ;   bat  the  freight  of 
goods  landed  previously  to  the  casualty  does  not  1163 

what  deductions  are  to  be  made  from  freight  ultimately  earned, 
before  its  proceeds  are  paid  over  as  salvage  to  the  different 
sets  of  underwriters  1166 

expenses  of  shipping  fresh  cargo  are  to  be  deducted,  but  expen- 
ses caused  by  mere  detention  for  repairs  are  not  1 166 

CONSULS  engaging  during  time  of  war  in  the  privileged  trade  of  the 

enemy  lose  neutral  character  and  insular  privileges  i.  100 

enemy's  consul  sitting  in  a  neutral  country  cannot  pronounce  a 
valid  sentence  of  condemnation  on  captured  ship  039 

CONTRABAND  OF  WAR.    Contraband  properly  is  only  that  trade 

which  is  carried  on  by  neutrals  in  time  of  war  i.  740 

what  articles  are  contraband  of  war  730 

division  of  Grotius  730 

articles  ancipitis  usus  730 
whether  they  are  contraband  or  not  depends  on  the  object  for 

which  they  are  destined  738 
the  best  practical  test  of  this  question  is  the  nature  of  the  port 

to  which  they  are  destined  738 

enumeration  of  articles  held  to  be  eontraband  of  war  788 

this  is  partly  settled  by  intematioBal  treaties  737 
claims  of  the  armed  neutrality  of  1780  as  to  articles  ancipitis 

usus  737 
decisions  of  Lord  Stowell  as  to  the  contraband  nature  of  arti- 
cles ancipitis  usus                                                               737,  738 
contraband  affects  with  illegality  all  the  goods  on  board  belong- 
ing to  the  same  owner  739 
but  not,  except  in  aggravated  cases,  the  ship  739 
all  insurances  on  articles  contraband  of  war  are  void,  and  inca- 
pable of  being  enforced  in  the  courts  of  the  belligerent  country  740 
aliter,  in  the  courts  of  a  neutral  state  740 

CONVOY.    Definition  of  convoy  i.  006 

of  sailing  with  convoy  so  as  to  satisfy  the  warranty        ^  004 

(See  Warranty  to  sail  with  Convoy.) 

sailing  instructions  are  essential  to  a  sailing  with  convoy  Oil 

what  sailing  instructions  are  Oil 

CONVOY  ACTS.    Origin  of  the  Convoy  Acts  i.  717 

their  object  and  principal  provisions  717 
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cases  excepted  from  the  operation  of  the  act  718 

CO nstraciion  of  the  acts  718 

they  are  preaamed  to  be  complied  with  till  the  contrary  be 

shown  718 

in  order  to  aroid  the  policy,  the  assured  most  himself  hare 

been  privy  to  and  instrumental  in  the  violation  of  the  act  718 

the  courts  strict  as  to  want  of  license  to  sail  without  convoy  719 

the  owner  of  goods  loaded  on  boud  a  ship  so  sailing  held 

bound,  at  his  peril,  to  see  that  she  had  a  proper  license  719 

cases  as  to  the  sufficiency  of  license  to  sail  without  convoy  719 

foreign  built  ships,  British  owned,  held  not  to  require  a  register, 
and  therefore  to  be  empowered  to  sail  without  convoy  or 
license  excusing  it  7S0 

exemption  as  to  ships  proceeding  from  their  port  of  clearance 

to  join  ponvoy,  on  giving  bond,  &c.  790 

exemption  as  to  ships  sailing  (rom  foreign  ports  where  no  con- 
voy appointed  by  the  English  government  and  no  person 
authorized  to  grant  them  720 

in  order  to  sail  with  convoy,  under  the  acts,  the  same  forma 

are  requisite  as  for  sailing  with  convoy  under  the  warranty        721 
it  must  be  a  sailing  with  convoy /or  the  voyage  7S1 

if  ship  have  once  sailed  out  of  port  with  convoy,  and  be  driven 
back,  she  may  sail  a  second  time  without  convoy  731 

CONVOY  BOND,  used  as  evidence  that  foundered  ship  saOed  on  the 

voyage  insured  ii.  1335 

COPPER  SHEATHING,  underwriters  responsible  for  damage  done  to 

it  by  being  torn  or  scraped  off  by  rocks  ii.  758 

but  not  for  wear  and  tear  758 

practice  as  to  adjusting  average  loss  on  copper  sheathing  984 

CORN  in  the  memorandum  includes  malt,  peas,  and  beans  ii.  853 

CORN-SHIP  seized  to  supply  a  famished  town  ii.  813,  1077 

seized  by  a  meal-mob  in  Ireland,  and  stranded  ii.  817 

COURTS  OF  PRIZE,  sentences  of  foreign  i.  640  -  651 

copies  of,  properly  authenticated  and  produced  under  seal  of 
the  court  are  evidence  of  the  fact  and  the  grounds  of  condem- 
nation 638 
proper  mode  of  authenticating  these  sentences  ii.  1318 
what  are  courts  of  competent  jurisdiction  in  matters  of  pnze  i.  638 
they  must  be  prize  courts  of  the  captor  government  638 
held  in  the  territories  either  of  the  captors  or  their  allies,  but 

not  of  neutrals  639 

a  belligerent  prize  court  sitting  in  its  own  country  has  jurisdic- 
tion over  prizes  lying  in  neutral  or  hostile  ports  640 

COURTS,  JURISDICTION  OF.     (See  Jurisdiction  of  Courts) 

CRUISING.     (See  Deviation  and  Change  of  Risk) 

What  cruising  is  i.  399 

cruising  is  a  deviation  for  a  merchant  ship,  though  carrying 

lettera  of  marque  392 

such  ship  may  engage  and  capture  an  enemy  that  comes  in  her 

way  393 

but  c^not  alter  her  couree  to  chase  a  strange  sail  393 

clause  '*  with  or  without  letters  of  marque  "  gives  no  liberty  to 

cruise  395 

cruising  on  this  side  Cape  Horn,  under  liberty  to  cruise  on  the 

other,  is  a  deviation  396 

liberty  to  cruise  for  six  weeks  means  six  successive  weeka  395 
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cruwing  conirary  to  the  latent,  and  iROOBBistentljr  with  the  in- 
structioDB  of  his  ownen,  is  buratiy  in  Ihe  captain  of  a  mer- 
^  chant  ship  ii.  894 

CURRENCY.    Mode  of  ascertaining  the  insurable  yalae  of  goods  in- 
^'  Toiced  in  the  currency  of  a  port  with  which  there  b  no  cor- 

'I  rent  rate  of  exchange  i.  329 

^  where  there  is  a  current  rate  of  exchange  3S9 

■» 

*  DAMAGES,  nominal  damages  can  alone  be  recovered  where  no  proof 

^  given  of  extent  of  loss  ii.  1339 

7  damages  in  nature  of  interest  may  now  (by  S  &  4  W.  4,  c-  48.) 

*  be  given  beyond  amount  recoverable  on  the  policy  1340 

g  DATE  OF  POLICY  is  inserted,  not  in  the  body  of  the  policy,  but  in 

the  subscription  i.  39 

the  day,  month,  and  year  of  each  anhaeription  nmat  he  accu- 
rately inserted  39 

DECK-GOODS  are  not  covered  under  general  designation  of*  goods"  i.  913 
e  unless  there  be  an  nsajje  to  carry  them  on  deck  913 

i-  and  even  then  they  should  either  be  insured  as  deckgoodiy  or 

their  specific  denomination  inserted  in  the  policy  913 

5  their  jettison  gives  no  claim  to  general  average  contribution, 

unless  so  carried  by  usage  of  trade  ii.  868 

in  which  case  it  does,  and  neither  shipowner  nor  underwriter 

need  be  proved  to  have  had  notice  of  such  usage  888 

pleadings  adapted  to  cases  in  which  claims  to  general  average 

cuntribution  are  made  and  resisted  on  this  ground  1298,  1999 

reference  to  precedents  of  declaration  in  sach  action  1955,  1319 

DECLARATION  ON  THE  POLICY.    New  Rules  of  Pleading  re- 
lating to  ii.  1959 
1.  General  outline  of  the  declaration,  1953 
reference  to  precedents  of  declarationa   adapted  to  different 

sUtes  of  facts  1954,  1955 

form  of  declaration  adopted  in  Masaachuaetta  1254,  in  note. 

9.  Parts  of  the  declaration : 

a.  Deacription  of  mode  in  which  policy  waa  effected,  aa  by  agents, 

&c.  1956 

form  of  declaring  when  action  brought  in  name  of  the  party  in- 
terested 1256  &  note, 
allegation  of  the  agency  by  which  it  is  effected  1956 
form  of  declaring  when  action  brought  in  Dame  of  the  agent  by 

whom  the  poUcy  waa  effected  1957 

allegation  of  agency  is  material,  and  muat  be  proved  aa  laid        1957 

b.  Mode  of  setting  forth  the  policy,  description  of  the  subject 

insured,  express  warrantiea,  conditiona  and  exceptiona  : 
policy  must  beset  forth  verbatim,  with  all  materials,  daima  and 

atipulations,  whether  written  on  face  or  back  of  it  ] 5)57 

mode  of  declaring  where  the  words  *'  on  ship,"  **  on  goods," 

*'  on  freight,"  &c.  are  written  on  foot  or  margin  of  policy        1957 
where  subject  of  insurance  ia  apecified  in  valuation  clanae  1958 

where  goods  are  specified  by  marka  and  numbers,  same  must 

be  set  out  in  declaration  1958 

having  once  accurately  deacribed  the  aobject  of  insurance,  same 

may  ailerwarda  be  referred  to  by  the  word  ^* premises^*  1959 

and  after  aetting  oat  the  policy,  it  may  be  averred  generally, 

that  **  divera  goods,  waiea,  and  merdiaodiaea,"  were  loaded 

on  board  1959 

▼OL.  n.  56 
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DECLARATION  OF  THE  VOUCY -^  (amtimied) 

mode  of  declariog  on  policies  *'  oo  ship  or  ehipe,"  or  "  on  gooda 

to  be  thereafter  declared  and  valoed  "  1S50 

mode  of  declaring  on  policy  altered  by  oonsent  after  enbscrip- 

tion  1S60 

where  alteration  made  while  policy  is  in  fieri  IS60 

the  safest  rule  is  to  set  out  the  poUey  verbatim  ef  UteraUm  1960 

implied  conditions  and  usages  of  trade  need  not  be  set  out  1260 

express  warranties,  being  conditions  precedent,  must,  and  com- 
pliance therewith  averred  15MI0 
whether  such  express  warranty  is  inserted  by  a  formal  or  in- 
formal clause  on  the  face  of  the  policy                                     1961 
or  indorsed  on  the  back  of  it                                                         1961 
where  certain  risks  are  excepted  on  the  face  of  the  policy,  it 
should  be  averred  that  the  loss  did  not  happen  by  means 
thereof                                                                                      1969 
but  declaration  without  such  averment  will  be  good  after  verdict    1969 

c.  averment  of  the  commencement  of  the  risk  : 

mode  of  stating  commencement  of  risk  in  declaring  on  policies 

on  goods  1969 

on  policies  on  ship  1963 

on  policies  on  freighi,  where  all  the  cargo  is  on  board  at  time 

of  loss  1963 

where  it  is  only  contracted  for,  but  not  actually  shipped,  at 
time  of  loss  1963 

d,  averment  of  interest : 

New  Rules  of  Pleading  allow  interest  to  be  averred  in  the  alter'^ 

native  1964 

this  mode  of  averment  should  be  always  adopted  where  there 
is  a  doubt  as  to  the  parties  interested  1964 

declaration  must  always  contain  some  averment  of  interest  1964 

except  on  wager  policies  on  foreign  ships  15t65 

general  mode  of  averring  interest  1965 

the  time  and  the  parties  are  the  important  points  in  the  allegar 

tion  1965 

as  to  time,  the  material  ayerment  is  that  the  interest  vested 

*'  during  the  risk  and  at  the  time  of  loss  "  1965 

the  making  of  the  policy  is  not  the  time  to  which  the  aver- 
ment of  interest  relates  1966 
allegation  that  interest  was  subsisting  at  time  of  loss  is  materia], 

and  must  be  proved  as  laid  1966 

but'  on  policies,  "  lost  or  not  lost,*^  it  is  enough  to  aver  that 

plaintiff  was  interested  during  the  voyage  1967 

as  to  parties,  where  the  alternative  allegation  given  by  die  New 

Rules  is  not  adopted,  interest^ust  be  accurately  averred         1967 
thus  the  interest  of  all  joint  owners  must  be  averred  on  the 

face  of  the  declaration  1968 

where,  however,  policy  is  effected  in  names  of  several,  one 
alone  of  whom  is  interested,  interest  may  be  averred  in  him 
alone,  and  the  action  brought  in  his  name  1968 

policies  effected  with  the  usual  clause,  '*in  the  name  or  names 
of  all  and  every  other  person,  &c.,  extend  to  all  parties 
whose  interests,  in  the  opinion  of  the  jury,  they  were  ut- 
tended  to  protect  1969 

the  nature  of  the  interest,  as  of  consignee,  owner,  mortgagee, 

&c.  need  never  be  set  out  1970 

averment  of  interest  in  different  subjects  of  insurance  1970 

averment  of  interest  in  freight,  where  goods  shipped  on  board 
at  time  of  loss  1970 
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DECLARATION  OP  THE  POLICY  —  (continved) 

where  only  contracted  for  at  that  time  1371 

averment  of  intereat  in  profits  127 1 

averment  of  intereat  in  bottomry  1371 
€,  Allegation  of  loaa  : 

mc^  of  alleging  time  of  loaa  137 1 

in  voyage  polioiea  1271 

in  time  poUciea  1373 
the  material  point  ia  to  ahow  that  the  loaa  took  place  during 

the  riak  1373 
time  of  loea  ahould  not  be  falaely  atated  ao  aa  to  mialead  de- 
fendant in  the  condaot  of  hia  caae  1373 
the  cause  of  loaa  moat  be  carefally  alleged  according  to  the  fact  1373 
whenever  the  loea  haa  been  proximately  cauaed  by  the  violent 
action  of  the  winda  and  wavea,  it  may  be  alleged  aa  a  loea 
by  the  perila  of  the  aeaa  1373 
though  remotely  ocoaaioned  by  the  acta  or  negligence  of  the 

aaaored  1373 

or  by  the  barratry  of  the  raaater  and  marinera  1374 
aince  the  New  Rulea,  two  counta  cannot  atand  together,  one 

alleging  loea  by  barratry^  and  the  other  by  periis  of  the  seas  1374 
where  loaa  ia  proximately  caused  by  barratry,  it  maat  be  alleged 

aa  a  loaa  by  barratry  ;  aliter  where  only  occasioned  thereby  1376 
practically,  wherever  loaa  is  clearly  a  loea  by  perils  qfthe  seas, 

it  ahould  be  ao  alleged  in  pleading  1375 
where  the  cauae  ia  doubtful,  it  ahould  be  apecifically  aet  out 

according  to  the  facta  1376 

DECLARATION  OF  GOODS  ON  BOARD  SHIP  OR  SHIPS. 

Practice  aa  to  making  i.  173,  174 

miatake  in,  may  be  corrected  without  fieah  atamp  63, 174 

if  poaaible  ahould  be  made  before  loaa  175 

but  thia  ia  not  a  condition  precedent  to  right  of  recovery  175 

DELAY.     (See  Demotion  and  Change  of  Bisk) 

delay,  if  unezcuaed  or  unreaaonable,  ia  a  diacharge  384 

whether  incurred  at  the  outaet,  in  the  courae,  or  at  doae  of 

voyage  384,  385 

aUter,  if  neceaaary  for  the  purpoaea  of  the  voyage,  or  aanc- 

tioned  by  the  usagea  of  tnde  384,  385 

even  though  lapee  of  time  may  be  conaiderable  384,  385 

whether  delay  reasonable  or  not,  how  aaoertained  386 

teat  ia,  whether  it  waa  necesaary  for  the  objecta  of  the  voyage       387 
and  reaaonable,  under  the  atate  of  thinga  exiating,  at  the  time 

and  place  387 

caaea  in  which  delay  haa  been  held  jnatified  388 

caaea  in  which  it  haa  been  held  a  mere  unexcuaed  waate  of 

time  389 

where  ahip  ia  obliged  to  quit  the  usual  courae  of  the  voyage, 

the  new  voyage  of  neceanty  muat  be  puraued  without  delay      390 
ahe  need  not  go  l»ck  to  the  point  of  divergence,  but  muat  aall 

direct  from  the  point  to  which  ahe  ia  driven  390 

ahip,  under  a  permiaaion  to  delay  for  a  apecified  time,  cannot 

delay  longer,  vrithoot  diacharging  the  underwriter  391 

delay  tot  unlawful  purpoaea,  in  fraud  of  owners,  ia  barratry     ii.  838 

DEL  CREDERE.     (See  Commissian  del  credere) 

DELIVERY,  of  policy  not  neceaaary  where  it  haa  been  executed  and 
notice  given,  if  partiea  meant  it  to  operate  without  formal 
delivery  40,  note 

DESCRIPTION  OF  THE  ASSURED  IN  THE  POLICY,  polietea 

in  blank,  what  are  164 
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DESCEIPTION  OF  THE  ASSURED  IN  THE  POLICY  —  (eoitfmvaO 
act  of  25  6.  3.  c.  44.  prohibitiiifr  them  164 

founded  on  a  misconception  of  Uie  misebief  165 

being  stnctly  cooetrued,  proved  inconvenient  in  its  operation        165 
act  of  38  G.  3.  c.  56.  the  present  law  165 

is  construed  with  the  utmost  liberality^  —  caeee  decided  on  it         165 
no  such  statute  in  the  U.  States  165,  note. 

consignees  of  bills  of  lading,  who  are  also  general  ageata  of  a 
foreign  merchant,  may  effect  insurance  in  their  own  names, 
as  agents  for  their  foreign  principal,  without  his  express  pre- 
vious oydere  166 
up  to  the  extent  in  which  they  have  accepted  and  paid  billa 
against  the  consignment,  such  consignees  may  insure  in 
their  own  names,  and  on  their  own  account                               166 
the  word  '*  agent "  need  never  be  inserted  in  tiie  policy  166 
an  agent  for  a  limited  purpose  is  within  the  act  166 
naming  parties  effecting  the  policy  as  *'  trnstees  ^  is  suffieient       166 
the  subsequent  adoption  of  the  policy  by  the  principal  on  whose 
behalf  it  was  effected,    is  equivalent   to  a  prior  order  to 
insure  167 
and  makes  those  who  have  effected  the  policy  "  peraons  re- 
ceiving the  order  to  eflfect  the  inaurance  "  within  the  mean- 
ing of  the  act  167 
in  onler  that  a  ratification  shonld  be  equivalent  to  a  prior  an- 

thority,  it  must  be  given  with  knowledge  168 

practical  result  of  the  act  38  G.  3.  o.  56.  as  eonstmed  by  the 

courts  169 

insurance  **  on  account  of  die  owaess,*'  "  on  account  of  a  per- 
aon  or  persons  to  be  thereafter  named »"  or  ''  an  account  of 
whom  It  may  concern  "  160,  in  note, 

insurance  effected  by  one  as  agent  generally,  and  as  agent  of  a 

particular  peraon  169,  note, 

if  no  general  clause,  poficy  covers  only  inCtieat  of  party  named 

169,  note. 

DESCRIPTION  OP  THE  SUBJECT  INSURED  IN  THE  POL- 
ICY,  every  aubject  of  insurance  must  be  properly  described 
in  the  policy  i.  310 

the  common  printed  clause  ia  applicable  only  to  policies  on 
ship  and  goods  310 

this  clause  is  generaMy  left  unaltered,  and  the  policy  adapted 
to  the  subject  intended  to  be  insured  by  writing  the  words 
•*<m5Wp,"  **  on  freight,*^  ^*  on  pr&Jit9,  Ac.  in  the  margin, 
or  at  foot  of  policy  310 

effect  of  the  insertion  of  these  words  on  the  constmction  of  the 
policy  310 

1.  What  is  covered  by  a  general  insurance  '*  an  goods,** 

any  commodities,  not  requiring  a  more  particular  designation, 
which  happen  to  be  on  board  at  time  of  loss  810 

though  loaded  at  an  intermediate  port,  in  subetitution  of  the 
original  cargo  311 

shifting  or  successive  cargoea  on  board  the  aarae  ship,  in  the 
course  of  the  same  voyage  211 

goods  subject  to  leakage,  perishable  articles,  and  contraband, 
need  not  in  this  country  be  specifically  described  as  such  311 

nor  bullion,  coia,  or  jewels,  when  shipped  ibr  the  purposes  of 
commerce  211,  213,  note. 

though  coin  and  bullion  are  generally  in  practice  apecifically 
described  in  the  policy  313 

bank  notes  and  bills  of  exchange  should  be  specifically  de- 
scribed 313,  but  see  note. 
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pAoa 
DESCRIPTION  OF  THE  SUBJECT  INSURED  IN  THE  POL- 
ICY  —  (eoniinued) 

and  80  should  money  and  jewels  carried  or  worn  about  the  per- 
sons of  passengers,  for  they  are  not  **  u>ares  or  cargo  for 
sttW  213 

for  the  same  reason,  the  captain's  clothes  are  not  covered  by  a 
general  policy  on  goods  313 

nor  the  ship's  provisions,  though  she  carries  passengers  only        213 

goods  lashed  on  deck  are  not,  generally  speaking,  covered  by 
a  common  policy  on  "  goods  and  merchandise  "  213 

unless  there  be  an  usage  so  to  carry  them,  and  even  then  they 
should  either  be  insured  as  deck  goods,  or  their  particular 
species  described  in  the  policy  213,  &  note. 

the  produce  of  the  fishery,  in  whaling  voyages,  is  covered  by 
a  general  insurance  on  '*  goods  and  merchandise  "  214 

but  the  '*  ou//!/,"  t.  e,  the  fishing  stores  and  apparatus  of  such 
ships  are  not  214 

policy  on  cargo  of  ship  *'  now  on  a  whaling  voyage,"  covers 
ordinary  products  of  foyage     «  214,  note. 

car  go  ^  whetner  it  includes  *'  outfits  "  of  a  whaling  voyage  214,  note. 

*'  outfits,"  what  they  include,  in  whaling  voyages  214,  note. 

^  general  insurance  *'  on  goods "  will  not  cover  live  stock  216 

nor,  as  it  seems,  provender  for  their  use  215 

-  generally  speaking,  when  the  cargo  consists  of  produce,  it  is 

insured  by  the  pipe,  bale,  hogshead,  or  other  quantity  speci- 
fied by  name  and  number  215 

if  goods  are  specifically  described,  even  incases  where  it  is  un- 
necessary so  to  do,  such  description  must  be  accurate  215 

thus  **  hats"  cannot  be  covered  by  an  insurance  on  *V piece 

.  goods"  216 

nor  a  manufactured  article  by  an  insurance  on  the  separate  in- 
gredients of  which  it  is  composed  216 

but  an  insurance  on  *'gold'*  or  *' silver"  would,  it  seems, 
protect  articles  wrought  out  of  those  metals,  as  gold  vases, 
or  silver  plate  216 

2.  What  is  covered  by  a  general  insurance  "  on  ship,^* 
policy  how  confined  to  an  insurance  on  ship  alone  216 
such  policy  will  not  cover  any  part  of  cargo  217 
provisions  are  comprised  in  an  insurance  on  ship  in  the  com- 
mon form  217 

so  are  all  the  stores  and  tackle  217 

outJU^  in  the  sense  of  stores  and  provisions  for  the  voyage,  is 
included  in  insurances  on  ship  217 

but  when  it  means  the  fishing  stores  of  whale  ships,  t.  e.  the 
apparatus  for  taking  the  fish  and  preparing  the  oil,  it  is  not       217' 

mode  of  insuring  whaling  risks  in  the  United  States  218 

the  boat  is,  ^nerally  speaking,  included  in  general  insurances 
on  the  ship  218 

and  evidence  of  usage  is  inadmissible  to  show  that  underwri- 
ters on  such  policy  aie  not  liable  for  loss  of  boats,  though 
carried  in  a  dangerous  way  outside  the  ship  218 

unless  it  can  be  shown  that  the  way  in  which  they  are  carried 
is  not  only  dangerous,  but  unuswd  218 

the  nature  and  extent  of  the  interest  which  the  assured  has  in 
ship  need  not  be  disoloeed  on  the  face  of  the  policy  *  219 

query,  whether  interest  of  captors  in  an  ungranted  priie  must 
be  specifically  described  in  policy  210 

3.  What  is  covered  by  a  general  insurance  on  "/rei^A/,"    220,  and  note, 
freight  must  be  insured  nominatim  219 

56  ♦ 
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DESCRIPTION  OF  THE  SUBJECT  INSURED  IN  THE  POL- 
ICY  — (con/mti«rf) 

oharter*iiii»iiey  (f .  «.  the  hire  of  ship  nnder  eharter-party)  maj 

be  insured  as  freight  290  i 

so  may  money  paid  in  advance  as  part  of  freight  when  ioaored 

by  the  shipowner  2M 

bui  sums  paid  by  the  charterer  abroad  as  the  price  of  the  privi- 
lege of  putting  goods  on  board,  it  seems,  should  be  insured 
specuUly  220,231 

the  owner,  under  a  general  iasoraoce  "  on  freight,"  may  re- 
cover  the  profit  he  was  prevented  from  making,  by  carrying 
his  own  goods  in  his  own  ship  221 

the  charterer  who  carries  goods  on  freight,  or  the  owner  who 

has  sold  his  ship,  reserving  to  himself  the  freight  for  the 

voyage,  may  cover  their  respective  interests  by  a  general 

policy  *'  on  freight*' 

4.  Profits  must  be  specifically  described, 

mode  in  which  a  policy  in  the  oommon  form  is  adapted  to  an 
insurance  on  profits    • 
6.  Bottomry  and  respondentia  mnst  be  specifically  described  223 

and  are  not  covered  under  the  genend  word  "  goods  "  223 

unless  it  be  shown  to  be  the  usage  of  the  trade  so  to  insure  them      223 

an  insurance  '*  on  bottomry  '*  will  net  cover  the  interest  of  the 
lender,  secured  by  any  instrument  which  is  not  in  law  a  bot- 
tomiy  bond  223 

6.  Description  of  certain  miscellaneous  subjects  of  insurance, 

an  insurance,  perperting  to  be  *^  on  bills  of  eichange,"  will 

not  cover  instraments  that  are  not,  legally  speaking,  bills  224 

a  policy  on  '*  specie  and  returns"  will  not  cover  a  sum  ad- 
vanced by  the  charterer  for  the  expenses  of  shaping  the 
homeward  cargo  225 

7.  Nature  and  extent  of  interest  need  not  be  specified, 

though  the  subject  of  insurance  may  be  properly  described, 
the  nature  and  extent  of  the  interest  may  be  left  at  huge  226 

under  an  insurance  **  on  goods  "  general  evidence  naay  be  given 
of  a  mortgage  or  special  Hen  226 

a  party  having  only  a  tpedtU  interest  may  leeover  en  a  gmaral 
insurance  226 

thus  a  party  having  an  insurable  interest  ui  a  cargo  on  three 
different  grounds,  was  held  entitled  to  recover  on  a  general 
policy  without  specifying  any  one  of  his  titles  227 

so  a  general  policy  **on  ^ods"  will  piotect  the  interest  of 
carriers  of  the  goods  227 

DESCRIPTION  OF  THE  VOYAGE  INSURED  IN  THE  POL- 
ICY, the  voyage  is  described  by  its  termini  i.  26,  27,  336 
the  termini  most  be  accurately  specified  336 
ifleftblank,  the  policy  is  void  336 
the  actual  course  of  navigation  which  the  ship  is  to  take  is 
never  expressed  in  the  policy,  but  is  as  binding  as  though 
it  were                                                                                    27,  337 
whenever  it  is  desired  that  the  ship  should  touch  at  any  place 
lying  between  the  termini,  leaye  should  be  given  for  that 
purpose                                                                                   27, 337 
ordinvy  modes  of  describing  the  voyage  insured                     27,  337 
distinction  between  insuring  **  from  "  and  *'  at  and  from  "       27,  337 
the  form  of  insuring  ^*  at  and  fi'om  "  is  generally  adopted  in 

practice  338 

invariably  so  where  the  risk  is  to  commence  at  an  fmt-f&ri  338 

insurances  for  the  round  voyage  *'  out  and  home  "  338 
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DESCRIPTION  OP  THE  VOYAGE  INSURED  IN  THE  POL- 
p.  ICY  —  (conHnued) 

in  soch  eases,  if  the  premiom  is  entire,  the  voyage  oat  and 
borne  is  one  voyage  however  many  passages  the  ship  may 
make  339 

J.  DETENTION.     (See  Arrest  ofPrinees:  Embargo) 

,^  Briti^  underwriter  liable  for  detention  by  British  government  ii.  779 

qtutrCf  whether  he  is  so  liable  where  the  assured  is  a  foreigner 

and  the  detention  by  the  foreign  government  780 

^  formerly  held  not  to  be  so  in  the  American  embargo  oases  760 

this  principle  does  not  apply  where  the  foreign  assured  is  trad- 
ing under  a  license  781 
it  was  subsequently  much  qualified  by  Lord  EUlenborongh  in 
"                                          Simeon  v,  fiazett  782 
^                                   and  finally  given  up  by  the  Court  of  Ezebequer  Chamber  in 

Bazett  V,  Meyer  783 

it  was,  however,  again  acted  upon  in  Campbell  v.  Innes  783 

^  is  finally  abandoned  in  the  United  States  784 

DETERIOR  ATION,  underwriter  not  liable  for,  when  it  arises  from  the 

inherent  defect  of  perishable  goods  ii.  768 

difficult  to  distinguish  when  it  arises  from  this  cause,  and  when 
'  from  sea  perils  851 

[  the  common  memorandum  introduced  to  free  underwriter  f^om 

'  liability  in  doubtful  cases  859 

mode  of  ascertaining  the  amount  of  deterioration  sustained  by 
sea-damaged  goods  966 

DEVIATION  AND  CHANGE  OF  RISK. 
1.  Of  deviation  generally, 

of  the  legal,  prescribed,  or  usual  course  of  the  voyage  340 

the  master  must  follow  this  240,  in  note, 

departure  from  this  discharges  the  underwriter  because  it  va- 
ries the  risk  341 
deviation  defined  341 
any  unnecessary  or  unexcused  delay  is  regarded  as  a  deviation      343 
every  thing  which  varies  the  risk  is  a  deviation,  whether  it 

enhances  it  or  not  342 

the  loss  need  not  have  been  in  any  degree  connected  with  the 

deviation  342 

deviation  does  not  avoid  the  policy  ab  initio^  but  only  dischar- 
ges the  underwriter  from  the  moment  it  takes  place  343 
a  mere  iatentioB  to  deviate  will  not  discharge  the  underwriter       343 
the  deviation  must  be  voluntary,  but  will  be  so  considered 

when  it  proceeds  from  the  gross  ignorance  of  the  captain  343 

ihe  effect  of  a  prior  deviation  cannot  be  impliedly  waived  343 

9.  Change  or  abandonment  of  voyage  and  intention  to  deviate, 

distinction  between  deviation  and  change  of  voyage  343 

defioitioa  of  change  of  voyage  344 

iU  effect  344 

^definition  of  aa  intention  to  deviate  344 

difference  in  efibct  between  change  of  voyage  and  intention  to 

deviate  344,  346 

cases  ofjotended  deviation  345,  346 

where  a  ship,  before  having  actually  turned  off  the  course,  has 
been  driven  by  stress  of  weather  mto  a  port  by  touching  at 
which  she  intended  to  deviate,  this  is  no  deviation  346 

test  of  distinction  between  cases  of  intended  change  of  voyage 

and  intended  deviation  346 

voyage  commenced  under  a  fluetoating  purpose  to  sail,  if  poasi- 
ble,  to  the  port  of  destination  347 


1412  INDEX. 

DEVIATION  AND  CHANGE  OF  RISK  —(contimted) 

the /ofcof  interposition  of  an  intermediate  voyage  will  not  dia- 
charffe  the  underwriter  if  the  specified  lerminos  ad  quern  is 
still  Kept  in  new  347 

if,  however,  the  ahip  after  sailing  engages  on  an  intermediate 
voyage  not  allowed  by  the  usage  of  trade,  nor  in  furtherance 
of  the  voyage  described  in  the  policy,  this  discharges  the  un* 
derwriter  348 

if  a  ship,  insured  from  a  certain  time  from  one  terminus  to  an- 
other, sail  before  the  time  on  a  different  voyage  from  that 
insured,  the  assured  cannot  recover,  although  she  afterwards 

fret  into  the  direct  course  of  the  voyage  insured  and  is  there 
ost  349 

if,  under  a  policy  *'  at  and  from,"  the  intention  to  change  the 
voyage  is  definitively  formed  while  the  ship  is  still  '*  at " 
the  port,  this  will  discharge  the  underwriter  from  all  subse- 
quent loss  that  may  befall  the  ship  in  the  port  or  at  sea  350 

what  is  evidence  of  the  formation  of  a  defimtive  intention  to 
change  the  voyage  351 

result  of  the  English  authorities  as  to  the  time  from  which 
change  of  voyage  takes  effect  in  discharging  the  under- 
writer 351 

law  in  the  United  States  differs  353 

the  English  rule  preferable  35S 

the  underwriter  would,  it  seems,  be  liable  for  all  loss  that  may 
have  occurred  before  the  purpose  of  changing  the  voyage 
was  fixed  355 

merely  clearing  out  for  a  foreign  port  does  not  per  se  amount 
to  a  chanee  of  voyage  353 

shortening  the  voyage  353 

3.  Cases  of  deviation  generally, 

in  the  absence  of  any  usage  to  the  contrary,  the  ship  must  sail 
direct  from  one  terminus  to  the  other  without  stopping  at 
any  intermediate  ports  354 

if  she  do  so  without  express  pennission  to  that  effect,  this  is  a 
fatal  deviation  354 

although  she  may,  before  the  loss,  get  back  again  into  the  di- 
rect course  without  having  sustained  the  smallest  damage 
during  her  departure  from  it  354 

by  usage,  however,  the  ship  may  stop  at  intennediate  ports, 
without  express  liberty  so  to  do  354 

the  usage,  however,  must  be  clear  and  well  established  354 

thus,  ships  sailing  through  the  Sound  may  stop  at  Elsinore 
without  leave  355 

but  occasional  instances  of  stopping  will  not  justify  a  ship  in 
doing  so  without  express  leave  355 

by  usage,  as  in  the  East  Indta  and  Newfoundland  trades,  the 
ship  may  engage  in  intermediate  voyages,  without  leave  re- 
served 355 

where,  however,  the  policy  expressly  indicates  the  course  of 
the  vovage,  any  departure  from  the  precise  course  so  indica- 
ted will  be  a  deviation,  though  warranted  by  usage  356 

where  liberty  is  given  by  the  policy  to  call  at  a  specified 
port,  it  will  be  a  deviation  to  put  into  any  other,  though 
warranted  by  usage  and  not  increasing  the  risk  356 

and  this,  though  the  ship,  before  loss,  get  back  again  into  the 
direct  tract,  and  the  loss  be  not  in  the  remotest  degree  con- 
nected with  the  departure  firom  it  357 

where  a  ship  is  insured  to  **  ports  of  discharge  "  not  specifi- 
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DEVIATION  AND  CHANGE  OP  RISK  —  (coTUmued) 

oally  tnumefiated  in  the  policy,  she  moat  Tisit  them  in  the  ge- 
ographcial  order  of  their  distance  from  the  port  of  departure       357 

where,  however,  the  aeTeral  porta  are  apecifically  named  in 
the  policy  f  the  ship  OMist  Tiaittfaem  in  the  specified  order  358 

the  ship  need  not  mit  all  the  ports  thus  specified  354 

bttt  if  she  visits  moce  than  one  she  must  take  them  in  their  pre- 
scribed order  354 

if  there  be  a  well  ascertained  usage  to  risit  the  ports  in  acer- 
lain  order,  this  shall  countervail  their  mere  geographical  or- 
der, when  not  named  in  the  policy  369 
query^  as  to  their  specified  order  where  they  are  named             359 

such  ports  cannot  be  revisited  without  eipress  liberty  to  that 
effect,  or  clear  evidence  on  the  face  ef  the  policy  that  it  is 
cotttemplaled  so  to  do  359 

where  a  ship  is  insured  from  seme  one  named  port,  and  "  other 
pari  or  ports  "  not  named,  to  a  fixed  terminus,  her  depart- 
ure from  the  direct  course  between  the  named  termini 
will  not  be  a  deviation,  if  it  be  within  the  scope  of  the  poliey 
and  connected  with  the  main  objects  of  the  adventure  360 

even  though  the  povt  she  sails  to  lies  in  a  direction  diametp 
rically  opposite  to  the  direct  course  from  one  of  the  named 
termini  to  the  other  360 

if  a  ship,  insured  *^from  her  port  of  lading, ^^  after  beginning 
to  load  at  one  place  proceeds  to  another  place  at  some  little 
distance  to  complete  her  cargo,  this  is  a  deviation,  unless  in- 
deed both  places  are  oomprised  in  one  port  361 

ahter,  if  the  ship  only  moves  from  one  quay  to  another  in  the 
same  harbor  town  361 

what  amounts  to  a  deviation  in  a  ship  insured  for  a  round  voy- 
age to  several  ontports  of  discharge  and  "  thence  back  again ' ' 
lo  the  port  of  departure  361 

any  departure  from  the  usual  mode  of  conducting  the  voyage 
will  discbarge  the  underwriter  if  it  variee  the  risk  363 

if  the  course  of  the  voyage  ineured  is  for  the  master  to  be  at 
liberty  to  take  either  one  of  several  tracks  all  equally  lead- 
ing to  the  port  of  destination,  it  is  a  change  of  risk  to  limit 
hiea  to  one  only  363 

nod  the  deviation  begins  directly  the  ship,  in  pumoanee  of 
such  instructione,  has  turned  off  the  course  common  to  all  the 
tracks  and  entered  upon  that  which  she  was  thus  inetmcted 
to  take  363 

4.  Caaes  of  deviattoa  depending  on  e&aasee  giving  a  *'  liberty  to 
touch  and  stay,  &c." 

language  of  these  clauses  very  variooa  363 

classes  under  which  the  cases  range  themselves  363 

formerl  V  thought  that  much  depended  on  the  exact  woiding  ef 
the  clauses  364 

BOW  it  is  held  that  a  ship  nay  trade  under  a  mere  fiheity  to 
touch,  if  it  be  clear  that  her  so  trading  vras  within  the 
ocope  of  the  poliey  and  in  the  contemplation  of  the  parties        364 

eases  where  the  qneation  is,  whai  ports  may  he  visited  f  366 

the  ship  cannot  touch  at  any  port  out  of  the  course  of  the  voy- 
age as  described  in  the  policy,  nor  at  any  port  even  wiihin 
the  course  of  the  voyage,  for  pnrpoeee  unconnected  with  the 
main  object  of  the  adventure  366 

•  liberty  to  touch  and  stay  in  general  only  eoafers  a  power  of 
visiting  sech  porta  as  lie  in  the  uaual  and  dtreot  couiae  be- 
tween the  termini  366 
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especially  if  there  be  any  thing  in  the  policy  ezprenly  fever- 
ing such  a  cottstraction  365 
cases  illustrating  this  principle  366 
the  ship,  however,  may  visit  ports  that  lie  wide  of,  or  even  in 
special  cases  that  lie  diametrically  opposite  to,  the  direct 
coorse  of  the  voyage,  provided  this  be  done  for  puipoees 
connected  with  the  main  object  of  the  adventure  367 
cases  illustrating  this  principle                                              367,  368 
putting  into  port  to  obtain  mfonnation  as  to  the  political  state 

of  other  ports,  held  no  deviation,  in  a  Baltic  risk  369 

nor  calling  for  orders  twice  at  the  same  port  369 

under  a  policy  containing  a  liberty  to  touch  and  stay  at  any 
ports  whatever,  for  any  purposes  whatever,  a  ship  may  (if 
It  be  consistent  with  the  main  object  of  the  adventure)  trade 
and  discharge  part  of  her  homeward  cargo  in  exchange  for 
other  goods,  though  the  deviation  clause  mentions  only  hadr 
ing  ports  370 

a  ship,  under  such  liberty,  may  call  and  take  in  goods  at  a  port 
lyingdirectly  out  of  the  usual  and  direct  course  of  the  voy- 
age, as  described  in  the  policy,  if  her  so  doing  be  in  further- 
ance of  the  true  objects  of  the  adventure  371,  373 
but  where  the  purpose  for  which  the  port  is  visited  is  uncon- 
nected with  the  main  object  of  the  adventure,  visiting  it  will 
be  a  deviation,  though  the  port  may  be  within  the  1(^  lim- 
its of  the  voyage  as  described  in  the  policy  373 
delay  at  intermediate  port  to  take  in  additional  cargo,  whereby 

ship  loses  convoy,  is  a  deviation  373 

putting  in  to  obtain  information /or  thepurpotes  of  another  ad- 

venture  is  a  deviation  374 

so  is  stopping  to  deliver  goods  where  ship,  by  the  terms  of  the 
policy,  was  only  to  be  protected  while  loading  gfipds  on 
board  *  "374 

however  extensive  the  language  of  the  dause,  the  ship  will 
not  be  protected  by  the  policy  if,  at  the  time  of  loss,  she  be 
on  a  distinct  voyage  not  connected  with  that  insured  375,  376 
if  the  ship  be  justifieSl  in  originally  putting  into  the  port,  her 
subsequent  trading  there,  though  foreign  to  the  main  pur- 
poses of  the  adventure,  will  not  amount  to  a  deviation,  un- 
less it  causes  additional  delay,  or  otherwise  substantially 
saves  the  risk  377,  &  note. 

this  was  formerly  otherwise  377 

but  is  now  firmly  established  as  to  policies  on  sibj>  and  ship  and 

freight  378 

and  also  as  to  policies  on  foods  379 

this  principle  acted  upon  m  the  United  States  380 

if,  however,  any  additional  delay  is  caused  by  such  trading,  it 

will  amount  to  a  deviation  380 

even  where  the  delay  is  caused  partly  for  a  purpose  connected 

with  the  main  object  of  the  adventure  380 

as  by  staying  at  a  port  under  a  poKcy  outwards,  in  order  part- 
ly to  dispose  of  the  residue  of  the  outward^  and  partly  to 
procure  a  homeward^  cargo  380 

aUter^  if  no  additional  delay  is  caused  381 

distinction  between  cases  where  the  ship  originally  put  into 
the  port  for  a  purpose  unconnected  with  the  main  object  of 
the  voyage,  and  those  where  she  originally  put  into  the  port 
for  a  justifiable  purpose,  and  then  traded,  but  without  caus- 
ing any  additional  delay  381 
summary  of  the  positions  established  by  the  cases  383 
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5.  Chaoge  of  risk  by  dehy, 

unreasonable  or  nnezciiBed  delay  in  prosecnting  the  Toy  age 

changes  the  risk  and  discharges  the  underwriter  383 

in  policies  **  at  and  from,"  any  unreasonable  delay  between 
the  commencement  of  the  risk  at  the  port,  and  the  skip's 
sailing  has  this  effect  383 

but  delay  in  the  port  for  repairs  or  any  other  purpose  con- 
nected with  the  prosecution  of  the  Toyage,  has  not  383 
the  delay,  in  order  to  have  this  effect,  most  be  a  uMute  of  time 

and  unconnected  with  the  purposes  of  the  voyage  383 

delay  occurring  before  the  ship  arrives  at  the  outport  *'  at  and 
irom  "  which  she  is  insured  for  her  homeward  voyage,  dis- 
^  charges  the  underwriter  384 

-  80  does  the  interposition  of  an  intermediate  voyage  between 

the  end  of  the  outward  and  the  commencement  of  the  home- 
ward passage,  unless  sanctioned  by  usage  384 
delay  in  the  course  of  the  voyage,  or  at  its  termination ^  if  un- 
I'                                         reasonable,  discharges  the  underwriter  385 

delay,  however,  never  operates  as  a  discharge,  if  necessary  for 
?  the  purposes  of  the  voyage,  or  sanctioned  by  the  usage  of 

trade  385 

a  even  though  the  lapse  of  time  may  be  coiisideTable  385 

r  whether  the  delay  be  reasonable  or  not  depends  on  the  state  of 

things  existing  at  the  time  and  place  where  the  ship  happens 
tobe  386 

f  and  the  question  is  whether,  considering  these  circumstances, 

the  delay  was  necessary  for  promoting  the  objects  ofthead- 
jt  venture,  387 

waiting  six  months  at  an  outport  to  obtain  a  remunerating 
c  freight,  held  not  a  fatal  delay  in  a  sinking  ship  387 

i:  nor  ^ting  seventy-two  days  to  obtain  the  limited  price  for  a 

cargo  388 

{  remarks  of  Mr.  J.  Story  on  this  doctrine  *  388 

,.  where  the  delay  is  a  mere  uoexcused  waste  of  time  uncon- 

nected with  the  purposes  of  the  voyage,  it  diBcharges  the  un- 
derwriter 389 
eases  illustrating  this  389 
e? en  where  the  ship  necessarify  quits  the  prescribed  course  of 
I                                          the  voyage,  she  roust  pursue  such  new  voyage  of  necessity  in 

the  shortest  time  and  by  the  most  direct  course  390 

if  driven  out  of  her  course  she  must  pursue  her  voyage  direct 
I  from  the  point  to  which  she  had  been  driven  390 

if  express  permission  be  given  to  delay  for  a  specified  timci 
any  longer  delay  will  be  a  discharge  391 

0.  Change  of  risk  by  cruising,  carrying  letters  of  marque,  &c. 
carrying  letters  of  marque  on  bovd  a  trader,  without  leave, 

once  held  to  discharge  underwriter  391 

the  contrary,  however,  is  now  established  391 

a  merchant  ship  carrying  letters  of  marque  may  turn  out  of  the 
course  of  the  voyage  for  the  purposes  of  self  defence,  but 
not  to  make  prizes  399 

she  mav  even  attack  and  capture,  if  she  can  do  so  without  leav- 
ing the  course  of  the  voyage  393 
query  f  whether  she  has  a  right  to  otter  her  couree  in  order  to 

chase  a  strange  sail  393 

opinion  of  Lord  Maufldfield  in  the  affirmative  393 

of  Lord  EUenborough  in  the  negative,  except  where  it  was 
,  done  in  oider  to  fidghten  off  the  enemy  by  a  show  of  oonfi- 

denoo  393 
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law,  as  laid  down  on  this  point  by  Mr.  J.  Story  in  the  United 

States  394 

cruising  is  a  deviation  for  a  trader,  though  canying  letters  of 

marque  398 

delay  in  order  to  man  a  prise  justifiably  esptured  is  no  deyia- 

tion  394 

Cases  of  deviation  depending  on  the  eonstmction  of  special  daoaes, 
giving  liberty  to  croise,  carry  letters  of  marque,  &c. 
these  clauses  must  be  strictly  construed  395 

construction  of  clause  **  with  or  wilhotU  Utters  of  marque  *'  395 

query ^  whether  they  empower  ship  to  chase  395 

they  certainly  give  her  no  liberty  to  eruiee  395 

a  liberty  *'  to  chase ^  capture,  and  man  prises,'*  gives  no  liberty 

to  convoy  them  to  port  396 

unless  such  port  be  in  the  regular  course  of  the  Toyage  396 

a  liberty  to  '*  capture,  m<m,  and  see  into  port,  *^  does  not  author- 

ixe  delaying  in  port  till  priae  is  repaired  396 

cruising  on  this  side  Cape  Horn  under  a  liberty  to  cruise  on  the 

other,  is  a  deviation  396 

the  underwriter  will  only  be  discharged  on  the  ground  of 
change  of  risk,  when  the  risk  has  been  varied  by  the  act  of 
the  assured  or  his  agents  397 

hence,  where  certain  prisoners  of  war  on  parole  caused  a  mu- 
tiny and  ran  the  ship  on  shore,  bat  no  proof  was  given  that 
this  was  owing  to  their  having  been  carelessly  watched  by 
the  assured,  held  no  ground  of  discharge  as  a  variation  of 
the  risk  397 

7.  Cases  that  justify  a  departure  from  the  usual  course  of  the  voy- 
age, what  degree  of  constraint  excuses  deviation  397 
it  is  only  a  voluntary  and  unexcused  departure  from  the  course 

of  the  voyage  that  amounts  to  a  deviation  396 

gross  ignorance  of  captain  is  no  excuse  388,  &  notes. 

if fiecessitated  either  by  moral  or  physical  force,  or  excused  by 

a  justifying  cause,  deviation  is  no  discharge,  398,  &  note. 

it  must  be  commensurate  with  the  necessity  that  justifies  it         398 
what  amounts  to  a  justifying  necessity  399 

violence  of  mutinous  crew  399 

^being  carried  out  of  course  by  a  ship  of  force  399 

mere  orders  by  king*s  ship  to  a  merchantman  do  not  justify  a 

deviation  399 

the  degree  of  force  must  be  such  that  the  master  either  phys- 

ically  can  not,  or  morally  ought  not,  to  resist  399 

what  causes,  short  of  actual  constraint,  excuse  deviatioD  400 

Making  a  port  to  refit  401,  note, 

not  a  deviation  where  repairs  necessary  and  delay  not  need- 
lessly long  400 
putting  in  to  take  in  ballast,  or  unload  part  of  cargo,  justifies 

deviation  401 

To  recruit  di^ibled  crew  or  procure  fresh  hands  401 

if  ship,  originally  sufficient ty  manned,  loses  great  part  of  her 

officers  and  crew,  she  may  go  ofi*  the  course  for  fresh  hands      401 
aliter,  if  inadequately  manned  and  equipped  at  the  outset  401 

as  where  she  puts  in  for  medicines  and  medical  assistance,  with 

which  she  ought  originally  to  have  sailed  409 

going  off  the  course  for  provisions  only.exoused  where  voyage 
has  been  unavoidably  delayed  409 

Stras  of  weather, 
ship  driven  off  her  coarse  by  tempest  is  gnilty  of  oo  deviatioii       409 
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I  mu  meed  she,  in  wck  oaM,  sail  back  to  poiot  where  the  ^ 

off  the  course,  bat  may  sail  at  once  Gtom  the  poiai  whither 
^  drive*  409 

eases  illastrating  this  403 

pattisf  into  nearest  practicable  port,  till  that  of  destination  be 
open,  no  deyiatioo  40S 

::.  eaptaio  dri? ea  into  a  roadstead  by  stress  of  weather  may  send 

ashore  for  proviaiono  403 

Emdeev^  te  aeoid  a^turtif 
I  justifiable  irround  of  deviation  where  danffer  is  inuninent  404 

the  test  is  the  immediate  urgency  of  the  dsager  404 

Endeavor  to  join  convoy^ 
g  whether  warranted  to  sail  with  convoy  or  not,  ship,  in  war  timOi 

may  quit  the  direct  coarse  of  the  veyage  in  quest  of  convoy       409 
ship  having  once  sailed  with  convoy  may  sail  again  without  it, 
^  without  deviation  405 

Succoring  the  diHreued^ 
I  going  off  the  course  of  the  voyage  insured  in  order  to  save  the 

lives  of  seamen  in  distress  is  no  deviation  406^  U  notea. 

Endeavoring  to  m>oid  a  peril  nei  imtured  againUf 
[  being  driven  out  of  the  course  by  the  dtrect  operation  of  a  peril 

not  insured  against  is  no  deviatkm  400,  407 

going  off  the  eourse,  howevei,  in  endeavoring  to  avoid  such 
peril,  or  to  repair  the  eonsequenees  thereof,  is  a  deviation  406  -408 

DOCUMENTS,  SHIFTS.     (See  Implied  Qmdiium,  that  Ship  shaU  he 

I  properly  documented) 

DOMICIL  is,  for  all  commercial  purposes,  the  main  test  of  national 

character  i.  09 

what  constitotea  domioil  03 

E  inhabitancy,  with  the  intention  of  abiding;  factvm  manendi 

and  animui  numendi  are  its  two  main  elements  03 

the  animus  manendi  will  be  inferred  primA  facie  from  (he  filet 
"of  inhabitancy  04 

but  this  presumption  is  essily  rebutted  94 

as  by  showing  that  the  residence  was  for  a  definite  short  period, 
or  for  the  soeompiishment  of  a  speeial  purpoee  94 

or  that  it  was  eonstoaioed  and  involuntary  94 

wbeie  a  man  having  originally  left  his  own  country  for  a  ape> 
cial  purpose,  conunues  still  to  reside  in  the  (breign  country 
after  such  purpose  is  accomplished  -^  he  will  be  eoosklered 
domiciled  there  95 

even  though  the  special  purpose  continues  to  be  the  objeet  of 
his  stay,  he  cannot  stay  for  an  unlimited  time  in  the  nireign 
country  without  being  domiciled  there  95 

whether  domicil  in  the  foreign  oountry  be  or  be  not  aoqnfred 
u nder  such  circumstances,  depends  u pon  the  q ueetion  whether 
he  originally  intended  to  make  a  protraeted  stay  there  96 

ease  put  by  Lord  Stowell  of  an  American  coming  over  here  to 
dispose  of  six  cargoes  in  one  year,  and  of  six  eargoea  in  otz 
socoessive  years  96 

further  cases  illustrating  this  principle  ^  97 

the  animus  manendi  is  the  important  point  as  regards  domicile 
if  that  be  once  ascertained  the  recency  iff  the  estahfishmeni  is 
immaterial  96 

what  is  evidence  of  an  anhnns  manendi  96 

when  a  man  is  returning  to  his  native  country  slight  evidence 
isaofficient  96 

^  YOL.  XL  57 
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ia  such  ease  the  foreign  demieU  chtnges,  and  the  biith  domicil 
■reTerte,  ioime^tely  '  96 

unless  the  natiTs  country  be  revisited  only  for  a  special  and 
temporary  purpose  90 

the  most  eonelusiye  proof  of  having  die  anumu  mmtnA  ia  a 
foreign  country  is  trading  there  99 

•irery  person  who  veaides  and  tmin  in  aeoontry  is  for  aU  can- 
mercial  purposes  a  subject  of  that  oenntry  100 

thus,  enemies  residing  and  trading  in  a  neutral  country  aie 
commeroiaUy  regarded  as  neutrals,  and  vkx  verta  100 

so,  British  subjects  residing  and  trading  in  an  enemy's  eonntry 

are  enemies  100 

n^er^  if  the  residence  involontary,  and  tiiere  be  no  trading  101 

if  the  subjects  of  a  helligeinent,  domiciled  in  enemy's  country, 
ship  property  befora  knowledge  of  hostiiitMs ;  may  it  be 
seizeu  as  prize  by  tbe  cruisers  of  the  belligerent  ?  101 

a  British  subject  residing  and  trading  in  an  enemy 'estate,  efeo 
as  a  neutral  eitixen,  is  an  enemy  109 

if  residing  and  trading  in  a  neutral  state,  a  neutral  109 

and  as  such  may  trade  with  other  powers  on  a  neutral  footing        103 

an  enemy  cannot  aoqntre  neutral  pririleges  by  migrating  to  a 
neu  tral  state  flagrante  belh  103 

if  neutral,  on  breaking  out  of  hostiHties,  give  up  his  establish- 
raent  in  the  enemy's  eonntry,  he  may  recorer  here  on  a  pol- 
icy e&eted  before  (he  breaking  out  of  hostilities,  to  reoover 
his  separate  interest  as  part  owner  in  property  connected 
with  such  establishment  106 

residence  in  port,  occupied  by  enemy's  troops,  does  not  impress 
neutrals  with  a  hostile  character  103 

national  character  of  ports  occupied  by  the  enemy;  how  tested       104 

DOUBLE  INSURANCE,  what  it  is.  i.  991 

•eToral  policies  on  tl^  same  subject,  hat  fox  dlSerent  risks,  not 

double  insarance  -291,  in  note, 

how  it  differs  from  reinsurance  899 

double  inauranoe  in  no  case  prohibited ;  in  some  nnavoidable        999 
what  an  over  insurance  is  999 

amount  recoverable  on  several  open  policies  in  case  of  over  in- 
surance 999 
Lord  Mansfield's  rule  for  adjusting  the  claims  of  the  assured 
against  the  underwriters  on  the  diflferent  policies,  in  case  of 
over  insurance  —  and  also  of  the  several  underwriters,  inter  se      999 
a  diflereol  rule  fonaeriy  prevailed  in  this  country,  and  is  atill 

acted  on  in  France  and  the  United  States  993 

rule  in  France  as  to  contribution  993 

former  rule  in  this  country  994 

in  the  United  States  994,  A  note, 

the  American  clause  as  to  contribution  in  cases  df  over  insur- 
ance 994 
in  France  and  the  United  States,  of  policies  the  same  in  date^ 

those  prior  in  point  of  time  alone  bear  the  loss  995,  &  note, 

this,  however,  is  not  so  in  the  case  of  different  subscriptions  to 

the  same  poUey  995 

law  as  to  fraudulent  double  or  over  insurance  in  France  995 

case  in  which  a  second  policy  is  effected  when  the  amount  of 
interest  is,  to  the  knowledge  both  of  the  assured  and  the 
underwriter,  wholly  covert  by  a  prior  policy  995 

rale  in  this  country  as  to  ratable  return  of  pretnium  in  case  of 
over  insurance  by  several  policies,  of  different  date,  without 
fraud  996 
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where  oTer  ituMnaoe  ie  effeoled  by  two  valued  polioies,  ia  both 

ef  whiok  the  Taloe  is  the  same  ^  396 

where  the  value  in  the  two  policies  is  differeut  '  S97 

iaeoraqoe  of  the  same  thiag  by  two  distinet  pexBous,  against 

the  sanie  risks,  on  distinct  interests,  is  not  a  doable  insuiance      S97 
IB  soeh  ease  each  may  recovex  to  the  full  extratof  his  respect- 

ive  interest  297 

indorsee  of  bill  of  lading,  and  also  general  agent,  aa  factor, 

may  each  inaare  the  conaignmenti  and  recover  to  the  extent 

of  their  respective  olainis  998 

clause  of  19  6.  3.  c.  37.  s.  0.  to  enable  defendant,  in  an  action 

on  the  policy,  to  discover  if  there  be  an  over  iosnrance  999 

DRAWBACK  not  to  be  dedneted  in  estimating  msomble  value  of  geeds  i.  330 

DURATION  OF  RISK  ON  GOODS. 
I.  Commencement  of  risk  on  goods, 
'    when  risk  on  goods  commences  in  this  country  under  the  com- 
mon policy  i.  4 16 

Ibieign  law  aa  to  this  point  different  417 

commencement  of  risk  mav  be  regulated  by  special  daoses  417 

consti  notion  of  words,  *' /rom  the  loading  thereof  on  board  the 
iMMpoi''  418 

policy  with  this  clause  only  attaches  on  goods  loaded  at  the 
port,  '<  at  and  from'*  which  the  voyage  is  made  to  com- 
mence 418 

though  it  be  clear  from  extrinsic  evidence  that  the  underwriter 
knew  the  gooda  had,  in  iact,  been  loaded  on  board  at  some 
prior  port  418 

whether  the  risk  on  the  goods  be  made  to  commence  *'  from 
the  loading  thereof  on  board  the  ship  "  simply,  or  "  on  board 
the  ship  ol  '*  the  port  —  the  consequence  is  the  same  419 

the  clause  interpreted  not  according  to  the  probable  intention 
of  the  partbBs,  bnt  according  to  the  strict  meaning  of  the 
words  490 

where,  however,  on  the  face  of  the  policy^  there  is  any  thing  to 
show  that  the  partiee  meant  to  protect  goods  laden  else- 
where, the  strict  rule  will  be  relaxed  490 

as  where  policy  is  declared  on  the  face  ^  a/  to  be  in  contiaua- 
tion  of  other  policies  491 

or  contains  the  words  "  whereeoeoer  loaded  "  421 

landing  and  rehading  gooda  at  the  terminuM  a  qm  ia  equivalent 
to  an  origina]  loamng  there  499 

differ,  where  goods  are  onlv  unetowed  and  reetowed  there  49;! 

places  at  which  the  ship  takes  in  goods  in  the  ooaiae  of  a  trad- 
ing ▼oyage,  under  a  liberty  to  touch  and  stay,  dto^  to  be 
considered  as  loading  portSf  if  loading  there  be  contem* 
plated  by  the  policy  493 

cases  illustrating  this  point  493  -  495 

policy  on  gooda  '*at  and  from  "  any  named  port  only  attaches 
en  goods  laden  on  board  at  the  harbor  tawnoo  called,  ia  the 
absence  of  mercantile  nsage  to  the  contiary  496 

by  usage,  the  goods  may  be  protected  by  audi  policy  wherever 
laden  within  the  legal  limiu  of  the  port  496 

so  if  by  mercantile  usage  goods  are  generally  landed  not  at  the 
exact  place  apecifled  in  the  policy,  but  at  some  neighboring 
place  497 

poney  on  goods  '*at  and  from"  a  foreign  port  homewards, 
only  protects  the  homeward  cargo  497 
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where  two  policies  ate  effeeted,  one  eo  tke  atUward  e»go 
«  '*  to,"  and  the  other  on  the  homeword  pargo  **  €U  and  from  " 

en  ieland,  and  the  ahip  is  loot  while  eoasting  from  port  to 
port  of  the  island  with  part  of  both  eargoea  on  board,  both 
are  protected  bv  the  rsapeetive  policies  497 

construction  of  policy  on  foods  outward,  and  their  procuds  home      4SS 
n.  GontiDoaoce  and  end  of  rtsk  on  goods  428,  A  note. 

meauing  of  words  till  safeljr  landed  489 

goods  protected  by  the  policy  while  being  cosTcyed  from  ship 
to  shore  in  lighters,  wherever  that  is  the  usual  mode  of 
landing  499 

as  in  die  port  of  London  499 

eacgo  ran  asfaoie  in  laaoehfs  in  the  Spanish  amiiggling  trade        430 
or  sent  ashore  in  shallops  in  the  West  India  trade  430 

riTcr  navigation  to  St.  Petersborgh  and  Hamburgh  is  at  the 

risk  oftbe  underwriteiB  430 

so  in  France  430 

and  in  the  United  Sutes  431 

but  risk,  in  all  such  cases,  ends  whan  the  aasoted  has  taken 

the  goods  into  his  own  care  431 

as  by  putting  them  on  board  his  own  lighter  431 

or  mooring  the  lighter  with  the  goods  on  board  to  hb  own 

wharf  431 

whenever  the  goods  can  be  considered  as  larukd  by  the  coa- 
toms  of  the  port,  the  risk  thereon  ends,  though  never  deliv- 
ered to  consignees  439 
risk  on  goods  ends,  generally  speaking,  directly  they  sM  put 

ou  term  firma  439 

if,  however,  only  landed  under  a  eontiogent  purpose  to  ex- 
change them  for  others,  the  risk  revives  on  their  being  taken 
back  towards  the  ship  439 

or  rather  never  terminated  433 

damage  caused  to  goods  in  course  of  unloading,  otherwise  than 

hy  negligence  or  defect  of  tackle,  is  at  risk  of  nnderwriters       433 
foreign  law  as  to  this  point  433 

in  our  common  policies  no  time  fixed  within  which  landing  of 

goods  mast  be  completed  433 

the  only  rule  is,  that  it  most  be  a  reasonable  time  433 

foreign  law  diflbrent  434 

our  own  preferable  434 

time  of  landing  may  be  limited  by  a  special  daase  434 

what  is  a  reasonable  time  fur  discharging  goods  434 

a  month  not  too  long  to  diseliarge  outward  cargo  in  Afiiean 

barter  trade  435 

nor  thirty,  or  even  fifty,  days  for  the  same  purpose  in  Neirfound" 

land  trade  435 

generally  the  risk  on  goods  oontinues  till  landed  at  the  vhimaU 
port  of  discharge  as  fixed  by  the  policy,  or  contemplated  by 
the  parties  436 

where,  however,  the  great  bulk  of  the  outward  cargo  is  landed 
at  any  port  within  the  limits  of  the  voyage,  the  nsk  on  gooda 
under  the  outward  policy  is  at  an  end  436 

though  a  small  portion  of  soch  outward  cargo  be  carried  on 

further  437 

where  ship  begins  to  unload,  the  cargo  is  protected  till  the  bulk 

of  it  is  discharged  437 

in  cases  of  neceesary  transhipment,  the  risk  on  goods  continues 
till  landed  at  the  port  of  original  destination  437,  &  note. 
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1^.*  4iixmtm  of  risk  on  goods  when  insured  '*  until  anifed  at  kut 

^  ^  f^ace  of  dischar^t  in  the  mUwtrd  voyage ' '  438 

1^  fSMBi  in  order  to  be  pwteoied  tiU  fioaily  diq>osed  of  sbrosd, 

should  be  insured  ^Uoa  market "  438 

^  duration  of  risk  on  goods  insured  "  till  arrived  fit  their  JlnuU 

port  of  itBiinatim  "  439 

it  does  not  terminate  by  their  being  transhipped  into  an  oeea- 
sioDal  receiving  ship  at  some  port  other  thaa  that  of  their 
inal  destination  430 

'^^  waiting  at  an  intermsdmu  pott  till  hostilities  have  ceased  wiih 

the  port  of  destination »  puts  an  end  to  the  risk  440 

alker,  where  there  has  been  no  open  declaration  of  hostilities        440 
^*  wheee  goods  are  transhipped  into  store  shipe  at  an  intermedi- 

ate port,  with  a  view  of  being  thence  sent  on  to  an  ulterior 
port  of  discbarge,  the  risk  cootiuues  44 1 

DURATION  OF  RISK  ON  SHIP  — 

I.  Commencement  of  risk,  449 

in  foreign  law  449 

"^  in  this  ooontry  449 

when  insured  '*  from  "  a  port 

when  insured  '*  at  and  from  "  a  home  pott  449 

'*  when  insured  '*  ai  and  from  "  9^ foreign  port  km  a  homeward 

Toyage  '449 

^  ship  must  have  been  at  the  port  in  good  phfiieal  safety  443 

^  need  not  have  been  in  freedom  from  political  danger  443 

she  must  have  been  in  such  a  state  at  the  outport,  as  to  enable 
'  her  to  lie  there  in  reasonable  security  while  pieparing  for 

her  homeward  voyage  444 

>  reasonable  delay  Ibr  refuiira  or  other  necessary  purposes  at  the 

t  foreign  port  does  not  put  ae  end  to  risk,  or  preveat  policy 

from  attaching  444 

but  waste  of  tieie  or  unreasonable  delay  does  446 

I  if  all  thought  of  pmecoting  the  voyage  is  abandoned^  risk 

I  ceases  fiom  that  time  445 

risk  does  net  attach  till  ship  is  in  course  of  preparation  for 
f  the  voyage  '    445 

in  insurances  **  at  and  from  "  a  hotm  pert,  risk  oo  ship  eom- 

mencee  flrom  subscription  of  policy  445 

eooimencemeiit  of  risk  in  policies  ^  at  end  from  "  entports  is 

modified  by  usages  of  trade  440 

iMurance  on  ship  **  from  her  beginning  to  prepare  for  her 

homeward  voyage  *'  -^  eonstractien  of  this  oUose  446 

commencement  of  risk  on  ship  insured  ^^at  sad  from"  some 

named  port  in  the  ringolar  447 

comosencement  of  risk  where  ship  is  insured  al  and  from  **part 

or  ports  '*  in  the  alternative  447 

where  she  is  insured  at  and  from  ''  hit  part  of  lading  "  448 

meaeing  of  word  "  pott  '*  when  used  to  describe  the  terminaa 

a  quo  448 

not  confined  to  an  artificial  harbor  448 

will  include  an  open  roadstead  or  eatural  basin,  if  such  be  the 

usual  place  of  loading  and  unloading  448 

commencenieiit  of  risk  on  ship  insured  *'etf  aed  from*'  an 
ialand  «'  lo  "  which  she  has  been  prerioesiy  insured  for  the 
outward  vovsge  440 

hemswaid  policy  attaehea,  in  such  case,  directly  ship  has  moor- 
ed twenty-four  hours  in  good  safety  at  her  first  port  of  dis- 
charge in  the  island  440 
67* 
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and  she  is  proteeted  ander  such  policy  in  wbaeqaently  eovt- 

ing  the  islaDd  450 

•fi/cr,  if  risk  Qader  the  homeward  polier  ie  made  to  eonmenee 

at  the  ship*6  port  of  loading  in  the  island  450 

n.  Continaanoe  and  eod  of  the  risk  on  ship, 

termination  of  risk  oo  ship  under  our  oommoo  potieiea  450 

alteration  proposed  hy  Magens  451 

**  until  moored  at  anehor  twenty  •four  hoon  in  good  safety,'* 
meaning  of  the  daase  451,  4S8,  note. 

what  eonstittttes  mooring  in  good  safety  451 

the  ship  most  hare  been  for  the  twenty- fonr  hoars  oeofied  in  a 
state  of  physical  safety  451 

being  moored  twenty'^onr  honra  as  a  men  wreck  wiU  not  ter- 
minate the  risk  451 

ship  insared  in  time  policy  reeeiTing  her  death's  wound  before^ 

bat  kept  afloat  till  after,  the  time  45t 

she  must  also  be  in  a  state  of  political  safety  459 

ship  sailing  into  an  embargo,  or  having  her  papansaiaed  on  ar- 
rival, held  not  to  be  moored  in  go^  safety  459 

oHter  where  seized  twenty-six  days  aiier  arrival,  for  soing- 
gling  committed  on  the  voyage  453 

the  ship  must  be  so  moored  as  to  have  an  eppoituaity  of  im- 
loading  and  discharging  453 

henoe,  r»k  held  to  continue  on  ship  banit  in  qaaiaDtiAe  453 

and  on  ship  lost  bv  ioe  in  river  outside  doek  gates  454 

if,  however,  ship  be  moored  as  near  her  wharf  as  she  can  be 
for  press  of  shipping,  and  be  lost  befoie  her  turn  comes,  the 
risk  is  at  an  end  455 

continnaBce  and  ead  of  risk  on  outward  bound  ship  iasuxed  to 

a  West  Indian  or  other  island  455 

course  of  the  West  India  trade  455 

general  mode  of  insuring  ships  enga^ad  in  this  trade  456 

wbea  outward  risk  ends  on  ships  so  msared  456 

if  ship,  after  discharging  the  InUk  of  her  ouiwwrd  cargo,  be  lost 
in  coasting  the  idaikl,  the  ttoderwriterB  on  the  homeward 
policy  alone  are  liable  456 

imderwrileia  on  outward  p<4ioy  not  liable  where  ship,  after  dis- 
charging the  bulk  of  her  outward  cargo  at  one  p(»t  or  island, 
is  lost  while  at  or  proceediujg  to  another  with  a  snail  resi- 
due of  the  outward  cargo  still  oo  board  457 

nor  where  lost  while  staying  at  such  other  port,  partly  to 
dispose  of  the  remains  of  the  ovlward^  and  partly  to  procure 
a  homeward  cargo  457 

continuance  of  risk  where  ship  u  insured  to  an  island  or  islands 

"*  oftd  amarkH  **  457 

merely  unloading  small  part  of  outward  cargo  at  an  intermedi- 
ate port  of  distress,  where  she  remains  more  than  tweoty- 
fbur  hours,  does  not  put  an  end  to  the  outward  risk  oa  the 
ship  450 

nor  necessarily  discharging  perishable  goods  at  a  port  into 
whioh  she  puts  for  onlers  with  a  view  to  an  ulterior  desti- 
nation 459 

if,  however,  she  puts  into  a  port  of  discharge,  risk  ends  after 
she  has  moored  there  tweaty-ftHir  hours,  though  no  cargo 
actually  unloaded  at  time  of  loss  460 

aiiier  if  she  merely  nuts  in  with  oonttngeat  purpose  of  unload- 
ing if  she  can  find  a  market  460 

law  m  France  as  to  termination  of  outward  and  oommaaoement 
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*  of  homeward  risk  on  ship  wheo  iosared  by  sepat ate  potieies 

for  a  Toyage  out  and  hocne  in  the  West  India  tnule,  460,  461 

*  oontinnanoe  of  risk  on  ahip  when  ioanred  **  to  her  port  of  dia- 

eharge "  462 

when  inaared  to  her  "  port  or  porta  of  diaeharge  "  468,  466,  in  note. 

t'  when  inaured  **  to  her  last  or  final  peii  of  diaohat^e  *'  469 

the  worda  **  last  port  of  discharge  "  mean  ''  hat  praetieable 

V  friendly  port  of  diaeharge  "  whenever  the  port  of  deatiaation 

i  lain  thenandaofenemtea  464 

in  aaeh  oaae,  if  ahip  diaehargea  the  balk  of  her  earge  at  aeme 
e  aubatitntsd  port,  the  riak  on  ahip  ia  at  an  end,  Uiongh  the 

captain  may  still  intend  to  proceed  with  the  residue  to  the 
r  enginal  poit  of  deatiaation,  463, 464,  468,  in  note. 

thia  is  only  so  in  caae  of  open  war,  not  in  ease  of  naeie  anapen- 

aioBof  friendly  relataona  464 

riak  enda  when  intention  of  proeeeding  to  original  port  of  dea^ 
tiaatioB  ia  fiaally  abandoned  465 

I  bat  oonttnoee  where  ahip  merely  liea  by  for  a  time  with  the 

intention  of  anbaequently  prosecuting  her  ▼OTSge,  466,  466 

I  duration  of  riak  on  ahipa  in  the  £aat  India  trade  466 

riak  of  conotry  trade  included,  though  not  apecified  466 

duration  of  riak  in  China  trade  467 

bj  uaage  of  Canton  trade,  under  polieiea  on  ahip,  rtak  contin- 

uea  ao  as  to  protect  rigging  stored  in  bank  aaula  468 

riak  on  ahip  may  terminate  before  arrival,  by  acceptance  of  car- 
go at  another  port  467 
but  not  by  aending  home  part  of  prodnee  of  voyage  467 

DURATION  OF  RISK  ON  FREIGHT,  inception  of  risk,  general 

rale  aa  to  406 

riak  on  freight  commeneea  from  the  moment  the  ahtpowaerhaa 
ao  far  entitled  himself  to  freight,  that  he  ia  only  prevented 
from  earning  it  by  the  intervention  of  the  perila  inanred 
against  909,  in  note,  468 

formerly  held  that  there  eonM  be  no  nMOptioB  of  riak  on  fteight 
unleaa  aome  ffobda  were  loaded  on  board  460 

preaent  rale  ia  diflbrent  470 

where  part  of  a  full  cargo  ia  actually  on  board  at  time  of  loss, 
and  the  whole  ready  to  be  shipped,  there  ia  aa  inceptkm  of 
riak  on  the  whohfrngju  471 

ao  where  only  part  la  ahipped,  bat  all  contracted  for  471 

where  freight  and  paasage  money  are  eontracied  for,  thoogh 
loaa  aeeraea  beroie  any  ffoods  or  paaaengera  are  on  board, 
there  is  an  inception  of  riu  aa  to  the  whole  479 

whenever  a  full  cargo  has  been  contracted  for,  and  the  riiip 
ready  to  receive  it  at  time  of  loaa,  the  policy  attachea  on  the 
whole  freight  473 

thoogh  cargo  be  warehouaed  at  aome  diatance  f^om  place 
where  ahip  ia  loot  *  474 

the  contract  under  which  cargo  ia  to  be  ahipped  on  board  moat 
be  legally  binding  476 

where  none  aoch  eziata,  and  only  part  of  cargo  ia  ahipped  at 
time  of  loss,  the  policy  only  attachea  on  the  freight  of  the 
part  so  shipped  476 

ship  most  also  be  In  readineaa  to  receive  the  whole  cargo  at 
tmie  of  loaa,  otherwiae  the  policy  will  not  attach  on  the 
whole  freight  476 

where  the  bulk  of  the  outward  cargo  ia  atill  on  board  at  time 
of  lose,  and  a  full  homeward  cargo  not  contracted  for,  the 
riak  only  rans  on  the  freight  of  the  goods  actually  ahipped       476 
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when  risk  on  homewtid  iniglii  hBgiot  under  a  policf  **  at  aai 
from  "  a  ibieigB  Mit  477 

iooeptiea  of  risk  on  oeighfc  whaait  ia  the  hixe  of  the  ship  nnder 
a  ehaEler*faiiy  478 

in  tbese  cases  the  whoU  freight  is  at  xisk  direetly  the  abip  haa 
hrakan  gioaod  Ibv  the  f  oyage  478, 479,  note. 

oases  i]lttatialing  thia  point  479  -  481 

h«t  there  ia  no  ineeptionof  the  risk  on  fkeigfat  onleaB  therehare 
been  aeoflaneoeement  of  the  foyage  on  which  fini^t  in  to 
be  earned  under  the  charter-party  489 

and  naleaa  the  loaa  take  place  in  the  eoona  of  the  voyage  in- 
anied  489 

geaeial  reanlt  of  the  eaaea  483,  484 

DUTIES  AND  LANDING  CHARGB8  ibm  putofaaxfcetpiieeof 

goods  Boki  in  their  port  of  deatination  ii.  965 

in  case  of  orer  valuation  on  gooda  oomiaig  from  abroad,  abate- 
ment is  nade  for  eioess  of  dnty  i.  46 

so  alao  in  case  of  goods  arriving  sea-damaged  a  propmtionate 
deduction  of  duty  takes  place  ii.  971 

EAST  INDIA  COiyrPANT,  monopoly  of,  abolMied  ii.  713 

reference  to  cases  void  as  against  company*s  monopoly  713 

EAST  INQIA  TRADE,  construction  of  policies  L  67 

intermediate  voyagea,  and  country  trading  included,  thoogh 

not  apecified  67 

duration  of  risk  on  ships  in  East  India  trade  i.  466, 467 

EFFECT  OF  ABANDONMENT  OF  SHIP  ON  FUEIGHT.    (See 
CanMruaive  Total  Loss  on  FMghi) 

EMBARGO.    What  an  embargo  ia  ii.  813 

an  embargo  laid  by  foreign  government  on  the  property  of  any 

ether  than  its  own  onbjeets,  is  a  peril  insured  snainat  814 

embargo  by  foreign  government  on  the  property  of  ita  own  anb- 

jeeta  insured  with  British  underwriters  814 

embargo  by  British  government  on  Biitiah  proper^  ia  a  peril 

insured  against  814 

foreign  law  aa  to  embargo  or  detention  by  the  home  govern- 

anent  815 

wagea  and  proviaiona  during  detention  by  embargo  are  not,  in 

this  country,  a  charge  on  the  nnderwiiter  816 

law  in  France  aa  to  tins  point  816 

ner  do  they  give  claim  to  general  average  913 

EMBEZZLEMENT  BY  MASTER  AND  MARINERS,  when 

owner  is  liable  for  ii.  776,  777 

ENEMY.    (See  Alien  Enemy) 

ENEMY'S  PROPERTY,  INSURANCES  OF,  whether  inanrance 

of,  legal  at  common  law  :  at  first  doubtful  i.  87 

naw  determined  to  be  illegal  88,  795 

inaocancea  of  cannot  be  aued  upon  in  English  courts  89,  735 

and  are  absolutely  void  in  respect  of  all  losses  during  war, 

thoogh  effected  before  it  has  oommeoced  89,  90 

but  if  the  loss  taJce  place  before  declaration  of  war,  the  right  to 

sue  on  policy  is  only  suspended  795 

insurance  affainat  British  captors,  on  foreign  skipsy  illegal  90.  ii.  811 
quare,  whetner  so  also  on  British  ships  90 

if  auch  policy  have  been  effected  before  hostilitiea  there  can  be 

no  return  of  premium  90 

neither  can  there  be,  if  it  ia  knowingly  efieoted  after  war  haa 

broken  oat  91.  ii  199t 
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£NEBfT*8  PROPERT,  INSURANCES  OF -^  ImUmami) 

mkler^  if  Umi  effwtad  in  ignoniiee  of  the  ttMt  of  wtr       91.  iL  1881 
Properly  of  penooe  doauiiled  is  eneny'e  eoealffy  ie  enemy's 

property  i.  100 

though  by  birth  they  may  be  neatnla  or  fellow  eabjeele  100 

ee  property  of  bom  eoeniee  denieiled  is  neetrel  etatee  it  neu- 
tral 100 
eo  belligeteDt  domletM  ie  neitral  stale  nay  eagafe  ia  aealnl 

trade  786 

ie  peoperty  of  native-born  eabjeele  domiciled  io  a  etate  that  be- 
eomes  hoBtiIe,enbjeet  to  eeiaere,  if  shipped  beibie  knowledge 
of  hostilities !  101 

property  consigned  to  a  neutral  at  a  port  ooeupied  by  the  ene- 
my's troops,  does  not  neeessatily  aequira  a  hostile  efaarac- 
ter  103, 788 

all  property  connected  with  a  trading  establishment  in  an  ene- 
my's country  is  eoemy's  property  104 
all  property  employed  by  aentnle  ia  wsx  time  in  earrying  on 
the  colonial  or  privileged  trade  of  an  enemy,  is  tsMted  as 
enemy's  property                                                        105,  088,  747 
enemy's  goods  on  board  a  neutral  ship                                  106, 746 
do  not  give  a  hostile  cbarscler  to  the  ship  or  other  goods  not 
belonging  to  same  owner                                                 106,  749 

EQUITABLE  TITLE.    Maeter  having  equitable  mteiest  in  ship  can- 
not commit  banatry  H,  833 
consignee  of  goods  with  bill  of  lading  indoised  may  insure  the 

eqaitable  interest  remaining  in  his  foreign  principal  i.  861 

mortgagor  may  always  insure  in  respect  of  his  equitable  title        851 
»€mbU :  he  cannot  meke  a  valid  abandonment  ii.  1161 

EQUITY,  Court  of,  power  to  reform  a  policy  51,  note.  1845,  1846 

EVIDENCE.    No  peculiar  rules  of  evidence  in  trials  on  policies         ii.  1319 
provinces  of  court  and  jury  in  trials  on  polides.    (See  Jury^ 

Province  of  Omrt^  «fc.) 
admiseibility  of  parol  evidence  to  explain  policies.    (See  Parol 

Evidence,  AthmssibiSty  of) 
1.  Proof  of  effecting  the  policy: 

agency  in  ellbcting  the  poliey  must  be  proved  as  laid  IL  1391 

what  is  proof  of  an  order  to  usnre  under  88  O.  3.  e.  56.  1331 

latiiioation  is  eouivalent  to  a  prior  order  1381 

ratification  impiiee  prenous  knowledge  of  the  thing  latified         1388 
length  of  time  that  has  elapsed  between  insurance  and  latifi- 

catioo  is  unimportant  1399 

letter  dineeting  insurance  reeeived  by  broker  from  his  principal 

abroad  with  ship  letter  mark  and  date  of  year,  is.  proof  of  an 

order  to  insure  1399 

effect  of  poetmark  generallv  1383 

a  slight  variance  between  the  style  of  broker's  firm  as  alleged 

and  as  proved  is  unimportant  1983 

after  verdict  agency  will  be  taken  to  be  proved  as  alleged  1384 

8.  Proof  of  the  subscription  of  the  policy  : 

proof  of  authority  to  sign  policies  1384 

authority  to  subscribe  implies  authority  to  sign  adjustment  1385 

3.  Proof  of  compliance  with  wanantiee  : 

express  warrantiee  being  conditioos  precedent,  compliance 

therewith  muet  be  proved  138S 

proof  ef  warranty  of  national  character  1395 

proof  of  warranty  to  sail  with  convoy  1386 

4 .  Proof  of  interest.    ( See  Iniereii^  Prw^  of) 
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EVIDENCE— 0 

6.  Prciof  of  tfaip'siuln;  and  ihtlkMa  was  daring  liak:  aUegukm 

aatacMiuiiMiMiMatof  rokmoatbefiHivadaaliiid  1334 

most  ndt  be  taek  as  to  mislead  anderwritei  in  the  eondaci  of 

his  dafeaee  1334 

k  mam  he  pvot ed  that  ship  had  sailed  en  the  very  voyage  in- 
sared  1335 

hewtkisispnyred  wbaieshiphasfoaaderadataea  1335 

by  prodaeiioD  of  oonYoy  hood — of  charter-party  or  eleanncea 

— of  lieense — of  letter  ftom  oorrespondeiits  at  fiwuga  port  1335 
what  is  tasuffiaieiit  evidenos  for  this  paroeae  1338 

time  of  sailing  need  Dot  be  proTed  as  laid  1336 

proof  of  by  shippinf  entry  at  cnstom-bease  1336 

pvsofefhy  ineeptioa  of  risk  oo  goods  1336 

It  mast  be  proTod  that  loss  on  goods  accrned  daring  the  risk  or 

vejrage  1336 

proof  of  inception  of  risk  on  frsight  1337 

6.  Proof  of  kMS.    (See  XoM,  iVos/T^) 

7.  Evidence  in  delenee : 
c.  Uaneaworthiness, 

is  the  plaintiff  in  the  iint  instanee  to  pssTe  sea«rortfaiaeae»  or 

the  defendant  oaseajsrorthinessi  686,  note,  1345 

presomptiTe  proof  of  unseaworthiness  at  the  eammenesBsent  of 

the  risk  666,  note,  1345 

opinion  of  shipwrights  as  to  seaworthiaesa  is  admissible  en- 
dense  1345 

h.  Misrepresentation  and  oQoeealnient, 

burden  of  proof  under  plea  of  mtfrcprsMnta^isii  1346,  &  note, 

under  plea  of  oooeealmeot  and  xepUoation  de  tn^vrta  13M 

c.  Illegalit]r« 

proof  of  illegality  is  on  defendant  1346 

*  proof  ofeoatract  illegal  as  a  gambling  policy  1347 

EXCEPTED   RISKS  AND  LOSSES*     (See  Mmonndum^  mi 
WarrmUy  to  hefrt  nf  Seivure  in  Port) 

EIXCHA.N6E.    Where  goods  are  inyoioed  in  foreign  coins,  their  in- 

sniable  Talne  shonld  be  oaleulated  at  the  par  of  exchange  i  336 

IXPECTATIOK,  if  coupled  with  a  preseat  existing  title,  is  an  insni^ 

able  inteiest  i.  836 

but  party  insarin^  mast  be  iatereeted  ai  Hmt  of  hu  kt  tke  aab- 

jeet  out  of  which  the  eapeetane^  arises  631 

tke  ezpeetstiett  of  an  expectation  is  not  an  lasaiable  interaat        231 

EXPENDITURES,  what  oontribated  for  in  general  average.    (See 
General  Average,  and.  Adjustment  w  General  Average) 
what  come  into  particular  average.     (See  Particular  Average^ 
andf  Adjustment  of  Partiadar  Average) 

FACTOR.    Factor  to  whom  general  balance  is  due,  has  an  insurable 

interest  to  the  extent  of  his  lien  i.  S47 

so  if  goods  are  consigned  to  him  with  bill  of  lading  indorsed, 
he  may  insure  them  to  the  full  extent  of  their  value  847 

FACTORIES,  ASIATIC  OR  AFRICAN,  Europeans  trading  and  re- 
siding in,  have  the  national  eharacter  of  the  European  state 
of  which  they  are  natives  i.  166 

FACTORY  SHIP,  duration  of  risk  on  i.  385,  386 

USHING  VOYAGES.    In  Newibundland  trade,  Uiirty  or  fifty  days 

held  not  an  unreasonable  time.for  discharge  of  outward  cargo   L  435 
produce  of  tke  fiah«ry  in  whaling  ships  is  indudsd  under  a 
general  insurance  on  tke  goods  i.  814 
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FISHINGS  TORES  of  whdiBg  •hips^oi  in^idad  ih  m  ffeMral  ptlioy 
*  on  goods  i.  S14 

nor  in  a  general  poBcy  on  alup  917 

^  but  are  mnraUeas imtfii  918 

are  to  be  Talued  as  pan  of  "  the  ship  and  her  apportenaaoea  " 
<  BDder  the  acts  for  limiting  the  owner's  responsibility  ii.  777 

FLAG  is  the  most  obmos  badge  of  national  charaeter  i.  693 

a  aeutral  ship  moot  earrj  a  neutral  fls^  623 

'                                   neutral  flag  doea  not  protect  goods  earned  under  it  to  the  ex- 

^                                         diwioB  of  the  right  of  search  636 

FLA.Xy  absolute  total  loss  on,  where  packed  in  separate  mats,  some  of 

which  are  sunk,  and  some  washed  ashore  from  wreck         ii.  1030 

* 

FLAXSEED,  constroctire  total  loss  on  a  cargo  of,  arriving  too  late  for 
^  the  season  ii«  1167,  1168 

FOREIGN  ADJUSTBIENT,  what  it  is  u.  043 

the  oo-adventoiers  are  boond  thereby  044 

so  is  the  underwriter,  when  it  is  settled  aecording  to  the  laws 

and  asages  of  the  foreign  port  045 

aliierj  where  it  is  not  so  settled  046 

^  aad  proof  most  be  given  that  it  ia  so  047 

FOREIGN  CURRENCY.    Polioy  sttpnlating  that  the  coin  of  the  port 
(  of  shipment  shall  be  taken  at  so  many  shillings  the  doUar^ 

ftvrv,  rupee,  dte.  is  not  a  valued  polioy  i.  393 

t  how  to  ascertain  insurable  valoe  of  ^oods  invoiced  in  the  cur- 

rency of  a  port  with  which  there  is  n6  eanrent  rate  of  ex- 
change 320 
^.                                     how,  where  them  is  a  eunent  rate  of  exolMuige                            390 

FOREIGN  JUDGMENTS  ON  QUESTIONS  OF  FRKE.    What 
are  oonrta  of  competent  jarisdictioo  in  questions  of  priw 

i.  638-640 
copies  of  the  judgments  of  such  eoiirts,  properly  aothenticsted, 
,  are  evidence  of  the/ec<  aad  also  of  the  grounds  of  eoadem- 

nation  638 

pfoper  laede  of  anthentiaalion  '   ii.  1318 

Effect  of  sentences  of  foreign  priie  courts  as  proving  hvaaehes 
of  neutrality  by  co»itj  of  nsliooa,  sueh  seateooes  are  held 
oonolttsive  on  all  poiots  witlua  tlieir  jurisdiction  on  which 
they  proieea  to  decide  i.  641 

same  rule  ia  United  States  641 

but  not  in  Franee  641 

the  role  applies  to  sentences  of  hoeiile  as  well  tm/rietuQj^  tri- 

busals  641 

Iiovd  Ellenbfongh  imposed  to  this  extension  of  the  rule  641 

its  limitationa  649 

court  where  foreign  sentence  offered  may  asoertain  if  theie  has 
been  excess  of  jurisdiction  64 1 ,  note, 

so,  if  there  is  positive  fraad  641,  note, 

the  general  presumption  is  that  the  jurisdiction  exercised  is 

lawful  64Iy  nata, 

SQch  semences  only  concHisive  as  to  points  on  which  they  pro- 
fess to  decide  649 
t.  e.,  as  to  poiots  referred  to  as  grounds  of  oondemnation  in  the 
adjudicative  pan  of  the  sentence,  or  which  plainly  appear  to 
be  so  by  ntceesary  inference  643 
where  it  is  left  amuguous  on  the  face  of  the  sentence  what  the 
true  ground  of  condemnation  really  was,  it  wfll  be  no  for- 
feiture of  neutrality  644 
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FOREMN  JUDOIHSNTS  ON  Q1IB8TI0NB  OF  PRIZE --(cxmlmMrf) 

effect  of  eeotence  where  it  merely  eoDdemns  ship  as  fnze^ 
without  stating  sny  distinct  groends  »f  eondeiDDmtioo  645 

if  the  adjudieatiTe  part  of  the  senteaoe  eoftdesuis  ship  as  aie- 
my^$  properi^f  H  w&L  be  coneiosiTe,  thoagh  naoiiestly 
nnjest  645 

if  sentence  eondsna  ship  as  prtsCv  and  it  appear  eo  the  wMe 
of  it  taken  together  that  it  most  have  proeaeded  ea  the 
grouiid  of  mmmfu  properly ^  it  ia  eeaelaave  646 

the  preanmption,  prima  fade^  is  that  aueh  senleBeea  have  pro- 
oeoded  on  bwral  grounds  646 

and  they  will  be  coneloaiTe,  though  it  appear  that  the  conrt 
arrived  at  their  concliuion  from  rales  or  evidence  and  means 
of  proof  established  only  by  the  particalar  ordinancea  of 
fheir  own  state  647 

foreign  sentence,  oondemaing  ship  on  the  groand  of  net  betag 
properly  documented,  is  conchisite  of  breach  of  nentrality         648 

hat  where  ship  is  leaHy  neatral,  the  eflfeet  of  feretgn  soateaee, 
condemning  her  as  enemy's  pfdperty,  may  he  done  avray 
with  by  agteement  betvreea  the  parties  649 

sentences  of  foreign  priae  coofta,  condemning  ship  for  non- 
ohservaace  of  the  pivale  ordiaaaoes  of  the  caplar  slate,  aia 
aot  aeaolosive  againat  her  aeotrality  649 

where  aeveral  grouads  of  coademnstion  are  set  forth,  if  say 
ooe  of  them  be  a  legal  groand,  it  will  be  ooaclastve  lo  for- 
feit a  wanaat^f  of  aeutraiity  651 

Proof  of  foreign  jadgmenta  generally  ii.  1318 

need  seals  of  foraiga  coarts  9i  prize  be  psoved  I  1313 

seals  of  aH  olher  foreiga  and  eolaaial  coailB  laiul  1918 

FOREIGN  LISTS  AT  LLOTD*S.    Sembk:  their  eoataala  aoi  pie- 

sumed  known  to  English  naderwriters  i.  662,  563.    ii.  1319 

FOREIGN  SHIPS  ars  not  vrifhin  the  prohiUtioB  of  the  act  (19  G.  9. 

e.  37.  s.  1.)  agaiast  vrager  policies  i.  979 

reasons  of  this  979 

policies  on  foreign  ships  and  caigoes  whioh,  on  the  face  efthean^ 

appear  ta  be  wagers,  are  legal  979 

but  imliciea  in  the  common  form,  whether  oa  British  or  foreiga 

ships,  canaot  be  recovered  oa  without  proof  of  interaat  980 

foreign4>ailt  ships,  British  owned,  net  rec^uiiing  to  be  regiatered, 

when  Convoy  acts  passed,  might  sail  withoat  convoy  and 

without  license  under  those  acts  i.  790 

foieign-bailt  ships,  purchased  from  the  enemy,  held  entitled, 

with  license,  to  bring  foreign  produce  to  this  country  711 

importation  of  American  goods  into  this  ceaatry  in  American- 

buUt  ships,  British  owned,  not  legalized  by  49  G.  3.  c.  59         711 

FOUL  LOSSES,  what  they  are  u.  1941 

cannot  be  recoverad  hack  from  broker  who  has  actoally  paid 

them  over  to  his  principal.  1941 

aiSter,  if  he'haa  only  passed  them  in  acconnt  1941 

FOUNDERING  AT  SEA,  iaeladed  anoogat  leases  by  the  pecOa  of  the 

seas  ii.  793 

presumptive  proof  of,  from  ship^s  never  heinff  heard  of  793 

periods  after  which  ship,  not  heard  of,  shall  be  preaumed  kat  793 

these  periods  are  fixed  ia  foreiga  law  793 

bat  not  in  our  own  793 
eases  showing  after  what  time  a  ihip  shall  be  deemed  lost  by 

foundering,  in  English  law  794 

she  must  be  shown  to  have  sailed  oa  the  voyage  insured  794 


INDBX.  14S9 

PAOI 

?  FOUNDERING  AT  SEA  —  (conHnued) 

IK  but  if  ihis  be  proTed  it  is  oot  neooasary  to  call  witnetaat  frum 

I  abroad  to  prove  that  ship  has  never  arrived  704 

!•  eveo  though  the  crew  or  part  of  them  may  have  been  saved, 

B  they  need  not  be  called  705 

where  ship  has  not  been  heard  of  till  aAer  time  when  she  may 
,  be  presumed  lost  by  foundering,  assured  may  recover  a  total 

I  loa^  without  notice  of  abandonment  1004 

but  if  she  afVerwards  turns  up,  this  is  a  salvage  for  the  benefit 
1^  of  the  underwriters  1185 

where  ship  has  foundered,  it  most  be  proved  that  she  sailed  on 


^  the  very  voyage  insured  1335 

^  _.:_ .  r  Joing 


mode  of  doing  this  1335 

what  is  insufficient  evidence  for  the  purpose  1336 

FRAUD,  actual  fraud  avoids  all  contracts  alike  i.  487 

t  the  ground  on  which  misrepresentation  avoids  the  policy  is 

i  not  actual^  but  legal  or  constructive  yrota?  405 

I  in  cases  of  actual  fraud  it  avoids  the  policy  without  any  inquiry 

I  as  to  its  being  material  to  the  risk  500 

a  statement  made  as  true,  without  anv  inquiry  whether  it  is 
r  true  or  false,  shall,  if  iaise,  be  deemed  fraudulent  501 

;  in  cases  of  actual  frciud^  assured  is  not  entitled  to  a  return  of 

premium  501 

FREE  OF  AVERAGE,  warranty  to  be.    (See  Memorandum) 

'  FREIGHT  — 

1.  As  an  insurable  interest, 

threefold  meaning  of  word  freight  in  policies  i.  901 

freight  of  all  kinds  is  a  lawful  subject  of  insurance  in  this 
country  801 

freight,  as  an  insurable  interest,  is  such  freight  as  would  have 
been  earned  but  for  the  intervention  of  the  perils  insured 
against  203,  6l  note,  335 

hence  the  party  insuring  freight  must  have  an  inchoate  right 
to  it  at  the  time  of  insurance  and  of  loss  303,  ft  note,  336 

as  by  a  then  subsisting  interest  in  the  ship,  either  at  law  or 
equity,  as  charterer  or  owner  335 

a  party  not  properly  registered  as  shipowner  cannot  recover  in 
respect' of  an  insurable  interest  on  freight  836,  ii.  1337 

sums  paid  in  advance  by  the  charterer  or  his  agent,  as  part  of 
freight,  are,  under  certain  circumstances,  insurable  as  such        803 

in  order  to  give  charterer  an  insurable  interest  in  such  sums  as 
freight,  it  must  distinctly  appear  on  the  face  of  the  charter- 
party  that  they  are  advanced  in  part  payment  of  freight 

838,360,261 

charterer,  by  special  policy,  may  protaet  himself  against  hav- 
ing to  pay  dead  freight  838,  359 

freight  may  be  insured  for  part  of  voyage  338,  860,  261 

expected  freight  cannot  be  insured  in  France,  but  freight  already 
earned  (/ret  acquis)  may  838,  360,  361 

meaning  of  the  term/re^  acquis  838,  360,  361 

3.  Description  of  in  Policy, 

freight  must  be  insured  nominatim  319 

charter-money  (t.  e.  the  hire  of  a  ship  for  the  voyage  under  a 

charter-party)  may  be  covered  under  a  general  policy  ''on 
freight  "  330,  &  note. 

so  may  money  paid  in  advance,  as  part  of  freight,  when  the 
insurance  is  effected  by  shipowner  320 

VOL.   U.  68 
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FREIGHT—  {conHnued) 

but  money  paid  abroad  for  shipping  charges  And  expenses  by 
the  charterer,  as  the  price  of  the  priviiege  of  pottiog  the 
goods  on  board,  should,  it  seems,  be  insuKd  eo  n&mine  S21 

profit  which  the  owner  would  have  made  by  carrying  his  own 
goods  in  his  own  ship  may  be  insured  generally  as  ^  freight"      SSI 

a  charterer  who  takes  the  goods  of  others  on  freight,  and  the 
owner  who  sells  his  ship,  reserving  the  freight  of  ^he  Toy- 
age,  may  cover  their  respective  interests  by  a  general  policy 
<*  on  freight "  88S 

3.  Vduation  of  freight, 

freight  is  genenlly  Tslned  for  the  purposes  of  insurance,  at  a 
sum  snffieient  to  cover  its  gross  amount  i.  318 

if  valued  higher,  the  valuation  will  not  be  set  aside  318 

where  the  freight  of  a  whole  voyage  made  up  of  several  dis- 
tinct stages  is  insured  at  a  gross  sum,  this  valuation  most  be 
applied  to  the  freight  which  is  in  the  course  of  being  earned 
at  the  time  of  the  Toss  319 

if  the  earning  of  freight  be  suspended  till  the  completion  of  the 
voyage,  t^  gross  amount  of  the  valuation  may  be  recovered 
at  whatever  stage  the  loss  takes  place  3S0 

the  insurable  Tslue  of  freight  in  open  policies  is  the  gross 
freight,  together  with  premiums  of  insurance  and  commis- 
sions 3S3 

4.  Inception  of  risk  on  freight, 

where  freight  is  doe  under  a  chartez^paity,  the  risk  on  freight 
begins  directly  the  ship  has  broken  ground  for  the  voyage, 
whether  any  goods  have  been  put  on  board  or  not  483 

where  there  is  no  contract  of  affreightment,  but  the  freight  ts 
the  price  due  for  the  carriage  of  goods  in  a  general  ship,  the 
risk  ou  freight  does  not  commence  till  th^  goods,  or  some  of 
them,  are  wipped  on  board,  or  all  contracted  for 

483.    See  SSO,  note. 

(and  see  generally  Duration  of  the  Eisk  on  Freight) 

absolute  total  loss  on  freight.     (See  Total  Loss) 

constructive  total  loss  on  freight.  (See  Constructive  Total 
Loss  on  Freight) 

effect  of  abandonment  of  ship  on  freight  (See  Constructive 
Total  Loss  on  Freight) 

FRUIT  is  wanranted  free  of  average  by  the  common  memorandum         ii.  85S 
broker  having  only  general  orders  to  insure,  held  not  liable  to 
an  action  for  negligence  for  insuring  a  cargo  of  fruit  with  a 
warranty  to  be  free  of  average  i.  156 

FURNITURE  OF  SHIP.    Under  this  word  is  comprehended  provt- 

dons  and  stores  i.  SIT 

though  these  are  sometimes  included  under  the  word  outfit  S17 

GAMING  POLICIES  are  prohibited  b^  19  G.  S.  c.  27.  ^  1.  i.  S81 

what  are  gaming  policies  within  this  statute  S81 

agreement  to  pay  1(M)0/.  if  ship  did  not  save  her  passage  S81 

policy,  *<  interest,  or  no  interest "  on  the  bond  of  an  East  India 

captain  281 

on  money  expended  for  the  use  of  the  ship,  loss  to  be  paid,  if 

ship  does  not  arrive,  ^^  without  further  proof  of  interest  than 

the  policy  y  and  unthoufben^t  oj  salvage  *'  882 

an^  policy  which,  on  the  face  of  it,  dispenses  with  all  proof  of 

interest,  is  within  the  statute,  and  void  as  a  gaming  policy  882 
contract  illegal  as  a  gaming  policy  under  14  G.  3.  c.  18  ii.  1347 
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GAZETTES,  query ,  whether  articles  of  Mtine  intelligenoe  therein  con- 
tained are  to  be  presomed  known  to  the  nnderwriten,  ao  as 
to  diapenee  with  being  oommoaioated  to  them  i.  664 

GENERAL  AVERAGE. 

1.  Principles  of  the  dootrine  of  ii.  877 

does  not  depend  on  the  point,  whether  there  are  different  sab- 
jeots  to  contribute,  but  whether  there  has  been  a  sacrifice 
for  the  common  benefit  911 ,  note, 

general  average  losses,  what  677 

twofold  dinsion  of  877 

definition  of  877,  &  note, 

principles  and  definition  of  general  average  eontribntion  878 

adjustment  of  general  average  and  liability  of  underwriters  878 

characteristics  of  general  average  losses  881  -  887 

they  must  be  the  result  of  the  act  of  man  881 

must  be  incurred  for  the  benefit  of  the  whole  adventure  881 

hence,  where  the  general  safety  has  not  been  imperiled,  no 

oontiibution  is  due  889 

the  general  safety  must  be  the  object  of  the  sacrifice  88S 

hence,  dollars  thrown  overboard  to  prevent  their  being  seiiad 

by  the  enemy,  give  no  claim  to  contribution  883 

^ufry,  whether  peril  must  be  averted  by  the  saorifioe  in  order 

to  give  claim  to  contribution  883 

in  United  States  it  is  settled  that  the  sacrifice  mnst  saeceed  in 

preserving  the  residue  of  the  property  883,  note, 

no  contribution*  if  ship  lost,  notwithstanding  the  sacrifice    883,  note, 
no  contribution,  if  no  possibility  of  saving  property,  at  time  of 

sacrifice  883,  note, 

the  sacrifice  must  be  submitted  to  under  the  pressure  of  immi- 
nent danger  883 
and  not  resorted  to  without  such  deliberation  as  the  caae  may 

admit  of  885 

it  must  be  of  an  extraordinary  nature  886 

what  are  extraordinary  sacrifioes  and  expenses  886 

sacrifice  of  boat  to  save  ahip  and  cargo  from  imminent  cap- 
ture 886 
8.  General  average  losses,  eonsistiDg  of  taerifiee$  for  the  common 
benefit, 
a.  Sacrifieesof  part  of  cargo, 

jettison ,  what  it  is  887 

of  certain  goods  whose  jettison  gives  no  claim  to  eontribntion        888 
goode  carried  on  deck  not  contributed  for,  if  jettisoned,  nnless 

so  carried  by  usage  of  trade  888 

if  so,  they  are  contributed  for,  and  the  underwriter  will  be  held 

to  have  had  cognisance  of  the  usage  888.    See  note, 

exposure  of  part  of  goods  to  esse  or  float  ship  into  port  of  dis- 
tress is  regarded  as  a  jettison  889 
oA'fer,  where  it  takes  place  at  port  of  destination,  for  then  h  u 

only  an  ordinary  risk  of  the  voyage  889 

boat  into  which  the  gooda  are  put  must  be  contributed  for,  if 

kwt  889 

no  oontribotion  made  by  the  goods  thus  saved  where  ahip  and 

cargo  are  loot  689 

query,  where  the  goods  put  into  the  boat  are  jettisoned  889 

contribution  for  goods  given  by  way  of  composition  to  pirates        890 
for  damage  done  by  the  jettison  690 

loss  of  freight  on  goods  jettisoned  to  be  contributed  for  690 

property  in  goods  jettisoned  690 

h.  Sale  of  part  of  cargo  for  the  general  benefit, 

when  allowed  691 
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natufe  of  tlia  tranasetion  891 

when  the  Ion  thereby  eaoeed  to  die  ownei  o(  the  goods  gives 

a  claim  to  oootributioo  891 

it  gives  DO  such  claim  where  sale  effeeted  to  defray  expense  of 

repairs  made  necessary  by  ordinary  sea  perils  891 

^er,  where  expenses  or  losses  are  themseWes  general  average      893 
result  of  the  authorities  893 

c.  Sacrifices  of  part  of  ship  for  the  eosmion  safety, 

if  masts  and  spars,  after  being  snapt  by  the  wind,  are  eot  away 
from  the  rigging  in  order  to  sa?e  ship  and  cargo,  it  is  gen- 
eral average  891 
so  where  cables  are  ent,  or  anchors  abandoned,  to  avoid  immi- 
nent peril  894 
aiUer,  where  Uus  is  only  done  to  avoid  loss  of  convoy                    894 
when  loss  by  anchoring  in  a  fool  or  rocky  bottom  is  geoetjd 

average  895 

loes  arismg  from  converting  part  of  ship's  tackle  to  an  extraor- 
dinary pnrpose  895 
as  employing  sails,  or  cordage,  to  stop  np  a  leak  895 
damage  done  to  one  ship  in  order  to  save  another  895 
sails  &t  go  to  right  a  ship  when  on  her  beam  ends  896 
sails  or  spars  carried  overboard  from  crowding  a  press  of  safl  896 
damage  done  to  ship  by  fighting  897 
distinction  as  to  this  between  merchant  ship  and  man-of-war  897 
when  loss  of  boats  gives  a  daim  to  oontribotion  898 
damage  done  to  ship  in  order  to  save  cargo  from  fire  898 
Tolantary  stranding, 
loss  arising  from  voluntary  stranding  where  ship  is  afterwards 

got  offaxid  continues  her  voyage,  is  general  average  899 

expepse  of  getting  off  a  vessel  volnataiily  stiaoded,  is  a  subject 

of  general  average  900,  note. 

qwere^  whether  case  is  the  same  where  the  ship  is  kst  by  the 

voluntary  standings  but  the  cargo  saved  ?  900 

law  as  settled  by  Mr.  J.  Story  in  the  United  Sutes  901, 908 

3.  Extraordinary  expenditures  for  the  common  benefit, 

principle  on  which  they  give  a  claim  to  contribution  903 

a.  Expenses  of  entering  and  quitting  a  port  of  distress  are  general 
average  when  ship  obliged  to  put  in  for  repairs  904 

aUter,  when  obliged  to  put  in  by  contrary  winds,  or  want  of 

provisions  905 

expenses  of  unloading  and  reloading  cargo,  when  for  the  joint 

benefitof  both,  are  general  average  905 

so,  wages  of  extra  handa,  hired  to  assist  in  pumping  a  vessel 

making  a  port  of  necessity  for  repairs  904,  note, 

as  to  survey  and  expense  of  905,  note. 

h.  The  cost  of  the  repairs  themselves,  when  rendered  neoessary 

by  ordinsry  sea^perils,  is  not  general  average  906 

aliter,  when  rendered  necessary  by  genera]  average  losses  907 

role  in  the  United  States  that,  whatever  the  cause  of  loss,  the 
cost  of  repairs,  so  far  as  merely  necessary  to  set  on  the  ahip 
in  her  voyage,  and  of  no  permanent  benefit  to  her,  is  gen- 
eral average  907 
this  rule  supposed  to  be  established  by  Plommer  v,  Wildman        907 
but  qtuaref  whether  it  is  so  ?  906 
it  is  inconsistent  with  that  laid  down  in  the  later  case  of  Power 

V,  Whitmore  909 

rule  in  England  appears  to  be,  that  the  cost  of  repairs  gives 
no  claim  to  contribution,  unless  the  loss  whic&  made  them 
necessary  was  itself  general  average  •  909 
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GENERAL  AVERAGE  —  (continyei)  *^^ 

c.  Wa^et  and  proTuions  of  crew  daring  delay  to  refit  are  not,  in 

this  country,  either  general  or  particular  aferage  W9 

oaae  of  Da  Coeta  v,  Newnham  explained  910 

where,  indeed,  the  damage  itself  is  in  the  nature  of  general 

ayerage,  these  charges  are  so  also  Oil 

law  as  to  this  point  in  the  United  States  and  in  foreign  eoim- 

tries  010,  note,  Oil,  &  note. 

d.  Expenses  incurred  in  reclaiming  captured  property  are  general 

average,  if  for  ioint  benefit  of  ship  and  cargo  019 

principle  on  which  they  are  so  019 

e.  Wages  and  proTisions  daring  detention  by  embargo  not  gen- 

eral aTerage  013 

/.  Expenses  of  waiting  for  convoy  not  general  average  when  there 

is  no  imminent  danger  013 

atiier^  where  these  is  013 

expenses  of  ordinary  quarantine  not  general  ayeraffe  014 

nor  expenses  of  being  ice-bound,  except  where  snip  is  froien 

up  in  a  port  of  distress  014 

g.  Expenses  of  remunerating  seryioea  rendered  for  common  ssfoty, 

when  general  average  016 

salvage  when  general  average  015 

hire  of  extra  hands  0 15 

expenses  of  ffetting  ship  afloat,  when  incurred  for  joint  benefit 

of  ship  and  cargo,  are  general  ayerage  016 

when  otherwise,  not  015 

practical  rules  as  to  adjusting  expenses  of  getting  ship  afloat  016 
ransom  prohibited,  but  composition  paid  to  pirates,  &c.,  is  gen- 
eral average  016 
so  is  the  expense  of  raising  money  abroad  for  joint  benefit  of 

ship  and  cargo  017 

4.  What  contributes  to  general  ayerage 

every  thing  which  is  at  risk  at  time  and  saved  by  the  sacrifice       017 
tiiat  which  has  been  sacrificed  contributes  as  well  as  that  which 

has  been  saved  018 

freight  of  goods  jettisoned  contributes  018 

so  does  all  merchandise  010 

wearing  apparel,  jewels,  &o.,  do  not,  ner,  semble,  passenger's 

baggage  010 

but  jewels  or  precious  metab  not  carried  about  the  person  do 

contribute  010 

deck  goods  contribute  010 

provisions  and  warlike  stores  do  not  010 

^oods  belonging  to  goyemment  contribute  090 

in  reference  to  general  average,  it  makes  no  diflTerenoe  that 
there  is  no  cargo  on  board,  and  only  one  subject  to  contri- 
bute Oil,  note. 

5.  General  average  adjustment.      (See  Adjustment  of  General 

Average) 

6.  Liability  of  owners  of  ship,  goods,  and  freight,  for  their  reqpect- 

ive  amounts  of  eontribntion, 
they  are  the  sole  parties  primarily  liaMe  048 
mode  of  enforcing  payment  040 
modern  practice,  master's  lien  on  the  goods  040 
practice  in  case  of  a  general  ship  040 
consignee  of  bill  of  lading  not,  in  all  eases,  liable  for  contribu- 
tion 040 
parties  interested  are  severally,  and  not  jointly,  liable  050 
unless  they  be  joint  owners  050 

58  • 
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GENERAL  AVER  AGE  —  {continue^  '*** 

7.  liability  of  the  nnderwiitera  to  reimbaiBe  genenl  average  ooq- 
tribatiODi 
the  tiDderwritera  are  not  pnmarily  liable  to  oontribate  950 

and  are  only  bound  to  reimburse  a  proportionabie  part  of  the 

enms  paid  in  contribution  950 

the  rule  of  the  French  law  is  the  same  951 

general  practice  in  this  country  958 

GENERAL,  uncertain  and  conjectural  damages,  by  strains,  ftc.        957,  note. 

GOODS,  INSURANCE  ON.     What  is  covered  by  a  general  insui- 

aooe  '*  oo  goods  "  i.  910 

any  commodities,  not  requiring  a  specific  designation,  which 
happen  to  be  on  board  at  time  of  loss  910 

though  loaded  in  substitution  of  the  original  cargo  at  an  inter- 
mediate port  ^  Sll 

shifting  or  successive  cargoes  on  board  the  same  ship  in  the 
course  of  the  same  voyage  are  covered  by  general  insurance 
on  goods  211 

the  word  "  goods,"  in  policies  of  insurance,  means  merchan- 
dise, t.  e.  toares  or  cargo  for  safe  919 

hence,  a  general  insurance  '*  on  goods  *'  will  only  protect  what 
is  loaded  on  board  as  merchandise  919 

thus,  bullion,  coin,  and  jewels,  when  shipped  for  traffic,  are  in- 
aurable  generally  as  *'  goods  ''  919 

but  not  when  carried  or  worn  about  the  person  912 

for  the  same  reason  the  captain's  clothes  are  not  insurable  213 

nor  the  ship's  provisions,  though  she  carries  only  passengers         213 

nor  provender  for  live  stock  915 

the  produce  of  the  fishery  in  whaling  voyages  is  insurable  as 
goods;  but  the  outfit,  on  such  voyages,  consisting  of  fishing 
stores  and  apparatus,  is  not  215 

cargoes  consisting  of  colonial  produce  are  generally  insured  by 
the  pipe,  bale,  hogshead,  &c.,  or  other  quantity  specified  by 
name  and  number  915 

a  ffeneral  policy  **  on  goods  *'  does  not  cover  deck  goods  915 

unless  there  be  an  usage  so  to  carry  them ;  and  even  then  they 
should  be  insured  as  deck  goods,  or  specifically  described  by 
their  true  denomination  915 

if  goods  are  specifically  described,  even  though  onnecesaarily 
so,  this  description  must  be  accurate  215^  216 

under  a  general  insurance  '*  on  goods,**  the  assured  may  re- 
cover in  respect  of  a  mortgage  or  special  lien  996 

a  party  having  an  insurable  interest  in  goods  on  three  separate 
grounds,  held  entitled  to  recover  under  a  general  policy  **  on 
goods,"  without  specifying  any  one  of  his  titles     ^  927 

a  general  policy  **  on  goods  "  protects  the  interest  of  a  carrier      227 

GOODS,  UNDERWRITER  ON,   UABILITY  OF,   aa  a  general 

rule,  not  liable  for  loss  on  freight  ii.  790 

gucere,  whether  he  may  not  be  charged  with  the  extra  expen- 
ses of  transhipment  when  freight  by  the  substituted,  exceeds 
that  by  the  original,  ship  791 

he  generally  bears  loss  on  freight  where  goods  are  sold  at  a 
port  of  distress,  because  they  cannot  safely  be  sent  om  791 

is  not  liable  for  loss  on  goods  sold  to  defray  the  necessary  ex- 
penses of  repairing  ship  in  a  port  of  distress  791 

GOODS  SOLD  TO  DEFRAY  NECESSARY  REPAIRS,  when 

part  of  cargo,  may  be  sold  for  this  purpose         i.  1^,  ii.  891,  893 
when  loss  sustained  by  such  sale  must  figjl  solely  on  the  ship- 
owner 891,  893 
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GOODS  SOLD  TO  DEFRAY  NECESSARY  REPAIRS  ^  {cimtinued) 
when  it  may  give  a  daim  to  contribotion  891,  893 

rata  at  which  it  must  be  oompeasated  or  eontributed  for  893 

GOVERNMENT,  DETENTION  BY  FOREIGN,  qwtre,  whether 
loss  caused  by  acts  of  foreigfn  government  gives  the  assured, 
who  is  a  eobject  of  such  goTernment,  a  daim  against  a  Brit- 
ish onderwriter  ii.  779  -  784 
(See  Detention) 

GROSS  PROCEEDS.  The  true  rule  of  adjusting  a  particular  average 
loss  on  goods,  is  by  comparing  the  gross  proceeds  of  the 
$ound  and  damaged  sales  ii.  968 

proof  that  this  is  so  969  -  971 

GUM  TRADE.    Duration  of  risk  oq  outward  cargo  on  ship  engaged 

in  the  African  gum  trade  i.  435 

GUNPOWDER,  LICENSE  TO  EXPORT,  if  assiired  having  adi- 
cense  to  export  a  limited  quantity  of  gttnpowder,  exports 
more,  the  insurance  is  ooi  void  m  toto^  but  only  for  the  ex- 
cess i.  793 

but  an  ittfonnality  in  the  mode  of  obtainiog  the  lioense  vitiates 
the  whole  insurance  793 

arms  and  gunpowder  taken  out  by  a  BritiBh  ship  under  license 
and  transhipped  into  an  American  vessel,  for  the  United 
States  7S3 

HORSES  are  not  insurable  under  the  general  desoriptton  of  goods  and 

merchandises  i.  915 

horses  killed  by  injuries  received  during  the  laboring  of  a  ship 
in  a  storm,  and  by  their  own  kicking  and  plunging — held 
to  be  lost  by  the  perils  of  the  sea  ii.  809 

and  underwriter  liable  for  such  loss,  though  policy  contains  a 
warranty  to  be  "  free  of  mortality  "  i.  78,  74.  ii.  874 

HUSBAND,   SHIPS,   cannot  bind  his  co-partowners  by  insurance, 

without  express  direction  or  subsequent  ratification  i.  147 

HYPOTHECATION  OF  SHIP  OR  CARGO.  The  master  in  a 
port  of  distress,  having  no  other  means  of  raising  money, 
may  hypothecate  the  whole  of  the  cargo  for  the  repairs  of 
the  ship  i.  183 

he  must  only  do  so  when  all  other  means  fail  183 

and  only  in  a  port  of  distress,  in  order  to  ena)>le  the  ship  to 
prosecute  her  original  voyage  184 

ICE-BOUND.    Expenses  of  delay,  by  being  ice-bound,  when  general 

average  ii.  914 

ILLEGALITY  OF  THE  RISK— ILLEGAL  VOYAGES  — AND 
ILLEGAL  TRADING.  Geoeial  dootrioe  of  the  illegality 
of  the  risk  as  it  afitcts  the  policy, 

any  illegality  in  the  course  of  an  entire  and  integral  voyage  dis- 
charges the  underwriter  from  all  liability  on  a  policy  in- 
tended to  protect  any  part  of  it  699 

the  principle  is,  that  any  infirmity  in  any  part  of  an  integral 
voyage  uAkes  the  whole  illegal  699 

where  an  entire  voyage  under  a  charter-party  consists  of  two 
distinet  passages,  out  and  home,  each  of  which  is  insured  by 
a  separate  policy,  9t<«ry,  whether  an  illegality  on  the  home' 
ward,  will  vitiate  a  policy  on  the  miiward,  passage  699 

at  aU  events,  a  mere  contemplated  or  contingent  illegality  on 
the  homeward  passage  will  not  in  such  case  vitiate  the  out* 
ward  policy  700 
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ILLEGALITY  OP  THE  RISK  —  ILLEGAL  VOYAGES— AND 
ILLEGAL  TRADING  —  (canHntied) 
where  two  eotirel  j  distinct  Toytges  are  insured  in  two  distinet 
policies,  no  illegality  can  affect  the  risk  which  does  not  oc- 
cur in  the  course  of  the  very  voyage  insured  700 
if  the  policy  be  on  the  ship  '*  at  andfrom,*^  an  illegality  at  the 
port  will  vitiate  the  insurance,  though  it  may  cease  before 
the  ship  sails  701 
but  a  Dolicy  on  goods  ''  at  and  from  "  is  not  avoided  by  an  Q- 
leguity  at  the  port,  which  ceases  before  the  goods  are  load- 
ed ou  board                                                                                701 
that  the  goods  insured  have  been  pnrchssed  with  the  proceeds 

of  an  illegal  cargo  does  oot  make  the  policy  illegal  70S 

where  the  policy  is  void  for  illegality  the  underwriter  is  en- 
tirely discharged  709 
nor  is  the  assured  entitled  to  any  return  of  premium,  ezoept 

under  very  special  circumstances  708 

the  underwriter  cannot  sue  the  broker  for  premiums  vHienever 
the  policy  is  in  terms  large  enough  to  comprise  an  illegal 
risk,  and  was,  in  fact,  intended  to  be  applied  thereto  703 

I.  Insurances  on  voyages  or  traffic  illegal  by  the  laws  of  the  land, 
I.  Insurances  on  smuggling  adventures, 
all  insurances  on  property  concerned  in  voyages  or  trading 
adventures  prohibited  by  oitr  own  revenue  laws  axe  illo- 
Ral  704 

and  declared  void  by  sut.  8  &  0  Vict.  c.  86.  ^  48.  704 

goods,  the  export  or  import  of  which  is  prohibited  by  our 

revenue  lavra,  8  &  9  Vict.  c.  86.  ^  63.  lid  704 

this  country  pays  no  attention  to  foreign  revenue  laws  705 

this  principle  sanctioned  by  Lord  Manweld  and  by  the  legia- 

lature  706 

donbts  of  foreign  jurists  as  to  its  morality  706 

the  rule  defended  706 

the  assured  cannot  recover  in  a  policy  effected  to  cover  the 
risk  of  trade  prohibited  by  foreign  revenue  laws,  unless 
the  underwriter  were  informed  of  the  nature  of  the  risk  707 

Query,  whether  if  snch  policy  were  eff^ted  in  the  foreign 
country,  the  assured  might  recover  upon  it  in  his  own 
conntry  707 

8.  Risks  illegal  by  the  trade  and  navigation  laws  of  the  United 
Kingdom,  or  by  commercial  treaties, 
risks  illegal  by  the  navigation  laws  708 

of  the  navigation  acts  706 

of  the  present  act  8  &  9  Vict  c.  88.  709 

Cases  of  risks  held  to  be  illegal  under  the  navigation  acts, 
insurance  on  ship  sailing  from  a  foreign  port  without  a  doe 
proportion  of  British  seamen,  and  without  a  oertttcate 
of  British  consul,  or  proof  of  fsets  before  a  custom- 
house officer,  6  G.  4.  c.  109.  ^  13.  dt  18.  710 
voyage  of  ship  outwards  not  rendered  illegal  by  want  of 
proper  license  and  due  proportion  of  British  seamen  for 
the  return  voyage                                                               711 
construction  of  49  G.  3.  c.  59.  as  to  importation  of  Amer- 
ican goods  into  this  country  in  American  bottoms               711 
the  prohibitions  on  the  importation  of  enumerated  goods 
apply  only  to  the  very  goods  specified  in  the  act                 711 
Former  colonial  policy  of  England  719 
remarks  on  the  effects  of  the  system  719 
present  law  regulating  our  colonial  trade,  8  &  9  Viet.  c.  93.    713 
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msuTuiGas  on  ▼oyages  or  trade  ooDtraTeoing  the  monopo- 
lies of  the  East  India  and  Sooth  Sea  Companiee  713 
internatiooal  oommeroial  treaties  aze  part  of  the  law  of 

the  land  713 

yi  insuranees,  thetetbre,  on  risks  oontiaTening  their  pro- 

Tisions  are  void  713 

esses  illustrating  this  714 

principle  of  our  earlier  comnesdal  treaties  714 

reciproeity  system  715 

soorees  of  information  as  to  ooi  oommereial  tteaties  with 

foreign  states  715 

Toy  ages  notneeesssrily  illegal}  unless  against  the  general 

commercial  policy  of  the  empire  715 

risk  not  rendered  illegal  by  want  of  an  agreement  signed 
by  master  or  mariners  under  the  Merchant  Seaman's 
act  715 

if  non-oomplianoe  with  the  act  invoWe  unseaworthiness, 

the  policy  is  Toid  on  that  ground  716 

where  the  act  infringed  is  part  of  the  general  eommereial 
policy  of  the  realm,  the  royageis  illsgal  and  the  policy 
Toid,  though  express  penalties  aze  imposed  in  case  of 
disobedienee  716 

3.  Voyages  a|id  trading  illegal  by  oontraTention  of  the  convoy 
acts,  orders  in  eouneil,  proclamation  of  embargo,  ^. 
origin  and  object  of  the  CouToy  acts  717 

Cssss  on  the  oonstmction  of  the  aots  717  -  73 1 

insurances  on  risks  contiaTening  the  provisions  of  these  acts 

are  void  721 

insurances  on  risks  prohibited  by  occasional  acts  of  parlia- 
ment 721 
trading  with  a  place  with  whioh  trading  is  prohibited  721 
exporting  aaval  stores  without  a  license,  oootiary  to  order  in 

council  721 

where  a  license  has  been  obtained,  but  other  unlicensed 

Soods,  not  the  property  of  the  same  owner,  are  on  board 
le  same  ship  722 

where  more  goods  are  exported  than  the  lie ense  warrants,  it 

is  good  pro  tanio,  and  void  as  to  the  residue  723 

informality  in  mode  of  obtaining  Uoense  vitiates  the  whole 

insurance  723 

warlike  stores  taken  out  by  a  British  ship  under  license  and 

transhipped  abroad  into  an  American  vessel  723 

where  the  object  of  a  voyage  is  meritorious  it  will  be  held 

legal,  though  in  contravention  of  an  order  in  council  724 

taking  out  false  clearances doee  not  make  the  voyage  illegal        724 
voyages  in  eonliavention  of  a  British  laid  embargo  are  ille* 
gal  724 

II.  Insurances  on  voyages  or  trade  illegal  by  the  laws  of  war  as 
they  affect  belligerents, 

1.  Trading  with  the  enemy  —  insurances  on  enemy's  property, 
all  insuranees  on  diip  or  goods  of  the  enemy  in  time  of  war 

are  void  725 

all  insurances  to  protect  trading  between  British  subjects 

and  the  enemy  in  time  of  war  are  void  726 

but  British  subject,  if  domiciled  in  a  neutral  state,  has  all 

the  priYileges  of  neutrality  727 

the  obiection  of  illegal  trading  with  the  enemy  must  be  taken 
in  the  first  instance  727 
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9.  Inturuices  on  voyages  or  trading  adventoresto  hostile  ports, 
insurances  on  voyages  to  hostile  ports  are  illegal  727 

hot  the  ship  mast  Iw  sailing  wuh  a  hostile  destination  at  time 

of  loss  737 

insaraooe  on  goods  sent  to  nentzal  residing  in  port  of  hostile 

ooeapation  728 

decision  as  to  hostile  or  non  hostile  eharaeter  of  ports  in  the 
occupation  of  the  enemy  729,  730 

3.  Licenses  to  trade  with  the  enemy,  or  to  hostile  ports, 
the  state  may  grant  licenses  to  legalize  trading  otherwise 

unlawfal  731 

the  licensing  system  of  the  last  general  war  731 

licenses  to  export  732 

licenses  to  import  733 

duration  of  licenses  733 

proof  of  licenses  which  are  lost  734 

III.  InsQcances  on  voyages  or  traffic  illegal  by  the  laws  of  natioos 
as  they  affect  neutrals, 
Of  neotcality  generally, 

definition  of  a  neutral  state  734 

a  belligerent  state  has  the  power,  if  it  pleases,  to  eontLnue  on 
terms  of  neutrality  with  any  state  not  declared  hostile  735 

of  the  principal  duties  imposed  by  a  state  of  neutrality  735 

Insurances  on  articles  eoDtrabaad  of  wai.  (See  Qmtrtbaid 
of  War) 

Insurances  on  voyages  or  trading  adventures  in  violition  of 
blockade.     (See  Blockade,  breach  of) 

Insurances  on  neutral  ships  engaged  in  privileged  colonial  or 
coasting  trade, 

all  insurances  to  protect  neutral  ships  engaged  in  privileged 
trade  of  the  enemy  are  void  747 

Insurance  of  enemy's  goods  on  boavd  neutral  ships,  and  neu- 
tral goods  on  board  enemy's  ships : 

free  ships  do  not  make  free  goods  748 

nestral  carrying  enemy's  goods  entided,  on  seixuxe,  to  full 
freight  748 

insurances  on  enemy's  goods  on  board  neutral  ships  cannot  be 
enforced  in  the  belligerent  courts  749 

alker  in  those  of  the  neutral  749 

insurance  on  goods  of  other  neutral  owners  on  board  the  same 
ship,  but  not  covered  by  the  same  policy,  may  be  enforced 
in  the  belligerent  courts  749 

neutral  property  is  free  of  setsure  on  board  enemy's  merchaiU 
ships  749 

not,  however,  on  board  armed  ships  of  the  enemy  750 

IMPLIED  CONDITION  THAT  SHIP  SHALL  BE  PROPERLY 
DOCUMENTED.  Ship  must  be  furnished  with  all  proper 
proofs  of  national  character  i.  689 

what  proofs  of  national  character  are  required  by  the  law  of 

nations  623-695 

she  most  also  have  all  documents  required  by  international 
treaties  693 

but  not  such  as  are  only  required  by  private  ordinancee  of  the 

captor  state  693 

where  ship  is  condemned  for  want  of  proper  documents,  the 
underwriter  must  show  that  they  were  required  either  by  the 
law  of  nations  or  international  treaties  693 


INDEX.  14S9 

WAQB 

IMPLIED  CONDITION  THAT  SHIP  SHALL  BE  PROPERLY 
DOCU  MENTED  —  (cofUinued) 
^  and  must  specify  by  what  treaties  they  are  made  requisite  693 

whether  ship  be  or  be  not  warranted  or  represented  neutral,  the 
^  oonditioD  is  equally  implied  that  she  shall  be  properly  docu- 

mented 089 

y  in  ease  of  warranty  or  representation  the  underwriter  is  dis- 

charged if  she  saled  without  them  096 

in  other  cases  only  if  she  be  seized  without  them  699 

in  order  to  discharge  the  underwriter,  by  breach  of  this  im- 
'  plied  condition,  the  ship's  condemnation  must,  on  the  face 

^  of  it,  appear  to  hare  proceeded  on  the  want  of  proper  docu- 

ments 091 

it  19  enough  if  this  can  be  inferred  from  the  whole  of  the 

foreign  sentence  taken  together  098 

a  neutral  ship  must  hare  all  proper  documents  of  national 
character,  even  though  their  production  would  have  sub- 
jected her  to  condemnation  099 
the  implied  condition  to  carry  proper  documents  stands  on  a 
'                                       different  ground  to  the  implied  warranty  of  seaworthiness         690 

and  consequently  its  breach  is  attended  with  different  results        690 
only  discharges  the  underwriter  in  cases  where  the  insurance 
is  by ,  or  on  behalf  of,  the  ship  owner  694,  695 

IMPLIED  WARRANTIES.    (See  Seaworthiness) 

INDEBCNITY  the  sole  obieet  of  the  contract  of  marine  insurance  i.  8 

,  completeness  of  depends  on  the  adequacy  of  the  sum  insuied 

to  ooTer  the  Talue  of  the  property  at  risk  8 

nature  of  the  indemnity  practically  obtained  by  the  general 

mode  of  insurance  adopted  in  this  country  10,  1 1,  300-303 

the  policy  is  not  a  perfect  contract  of  indemnity  8,  11.  ii.  1110 

proposed  mode  of  insurance  so  as  to  secure  for  the  assured  a 

complete  indemnity  against  average  loss  on  goods  ii.  975  -  977 
in  valued  policies  on  ship  the  assured  may  recoTer  more  than 

a  full  indemnity  in  case  of  total  loss  ii.  1 105  *  1 1 10 

INDIAN  ISLANDS,  meaning  of  term  in  policy,  includes  the  Mauritius    i.  78 

INDORSEE  AND  INDORSER  OF  BILL  OF  LADING.  Indor- 
see of  bill  of  lading  has  prima  fade  an  insurable  interest  in 
goods  to  the  full  extent  of  their  value  i.  947 

but  where  the  indorMr  intends  thereby  only  to  pass  a  limited 
interest  in  the  goods,  he  retains  an  insurable  mterest         947,  953 

INLAND  NAVIGATION.  SettUng  on  piles  in  an  arUficial  inland 
navigation  when  the  water  is  drawn  off  is  a  stranding  within 
the  memorandum  ii.  863 

goods  may  be  transported  by  inland  navigation  into  blockaded 
port  without  breach  of  neutrality  i.  745 

INQUIRIES.    When  underwriter  bonad  to  make  inquiries  as  to  the 

meaning  of  representation  i.  697,  598 

INSURANCE  BROKER.    (See  Broka-) 

INSURANCE  COMPANIES.  Exclusive  right  of  the  two  old  com- 
panies to  insure,  as  partners,  on  a  joint  capital  i.  4,  8t 
abolished  by  5  G.  4.  c.  114.  4,  81 
companies  formed  since  that  act  88 
mode  of  effecting  policies  with  public  companies  13,  83,  84 
in  the  United  States  \he  bulk  of  marine  insurance  business  is 

in  the  hands  of  companies  81,  note  (c) 

here  it  is  chiefly  carried  on  by  private  nnderwriters  82 

elobs  or  associations  of  shipowners  for  mutual  assurance.  (See 
Mutual  Assurance)  86 
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mode  of  pioceediog  on  the  poliey  against  the  two  old  compa- 

nies  ii.  1248 

their  power  to  plead  the  general  issue  by  statute  1248,  1288 

style  by  which  they  are  saed  1350 

mode  of  declaring  against  the  new  companies  1948 

precedents  of  declarations  referred  to  IS50,  1854 

INSURED,  who  may  be.     (See  AHen  Enemies) 

how  described  in  poliey.     (See  Descripticn  of  Assured  m  PeHcy) 

INSURABLE  INTEREST. 

I.  Of  insurable  interest  generally : 

DO  one  can  insure  without  having  ao  insurable  interest  L  Sd9 

meaning  of  the  words  '*  insurable  interest "  SS9 

what  constitutes  an  insurable  interest  829 

nature  of  insurable  interest  as  explained  by  BCr.  J.  Lawrence 

in  Luoena  v.  Crawfurd  830 

explanation  of  insurable  interest  by  Mr.  Justice  Story         830,  note, 
incnoate  rights  founded  on  titles  subsisting  at  the  time  of  loss, 
and  expectancies  coupled  with  present  existing  dtke,  are 
insurable  interests  830 

insurable  interest  in  freight  830 

insurable  interest  in  expected  profits  831 

insurable  interest  in  bottomry  and  respondentia  loans  831 

the  expectation  of  an  expectation  is  not  an  insurable  interest         831 
in  all  cases  it  most  be  alleged  and  proved  that  the  interest,  in 
respeot  of  which  the  insnraoce  is  effiMted,  was  sabsiating  at 
the  time  of  loss  831 

but  it  need  not  be  subsisting  at  the  time  of  effeeting  the  policy      832 
a  party  who  has  been  interested  daring  the  risk,  but  has  parted 

with  his  interest  before  the  lees  cannot  sae  on  the  poliey  832 

aliteTf  if  he  have  not  parted  with  his  interest  till  after  the  lass        833 
on  a  poliey  ^^lest  or  not  lest "  the  assared  may  recover  for 
an  average  loss,  thongh  not  interested  in  the  subject  ef  in- 
surance till  after  it  oceiirs  833 
defeasible  interest  gives  a  title  to  insure  833 
the  power  to  abandon  is  only  a  criterion  of  insurable  interest 
in  those  cases  where  the  subject  insured  is  capable  of  aban- 
donment                                                                                    833 

II.  Of  the  different  kinds  of  interest  that  give  a  title  to  insure  : 
1.  Insurable  interest  in  freight, 

the  assured  must  have  a  title  to  the  ship  subsisting  at  the  time 

of  loss  835 

shipowners  not  properly  regiartered  cannot  recover  on  a  policy 

on  freight  236 

a  party  insuring  freight  must  have  an  inehoate  right  diereto         836 
what  necessary  to  give  aa  insurable  interest  on  freight,  where 

it  is  payable  on  delivery  of  the  goods  937 

where  it  is  the  hire  of  the  ship  under  charter-party  837 

the  shipowner  has  an  insurable  interest,  put  freight,  in  the 

profit  he  expects  to  make  by  carryiog  his  own  £^ods  in  his 

own  ship  838 

if  the  charterer  has  made  advances  in  part  payment  of  freight 

he  has  an  insurable  interest  therein,  gua  freight  238 

80  he  has  in  protecting  himself  against  liability  for  dead  freight     238 
3.  Insurable  interest  in  profits  and  commissions  : 
some  probable  proof  must  be  given  that  profits  would  in  fact 

have  been  realized  .838,  239 

formerly  considered  sufficient  to  show  the  generally  profitable 

nature  of  the  trade  on  which  the  goods  were  embarked  838 
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latterly  the  Eoglish  oowrts  have  required  more  positiTe  proof        339 
ui  tbe  United  States  proof  of  tbie  kind  is  not  required  239 

beaidea  a  probaUe  expecutioa  of  profit,  the  aaaaied  must  also 
have  a  preaeat  aubaiaiiaf  title  to  the  aubject-matter  oat  of 
which  the  profits  are  expected  to  arise  939 

commiaaiaoa  io  this  reapect  stand  on  the  same  groond  as 

profits  S4 1-943 

3.  iMozaUe  intefeat  in  bottooury  and  fespondentifti 

nainre  of  bottomry  loans  843 

lender  on  bottomry  has  an  insurable  interest  in  tbe  safety  of 

tbe  ship  343 

in  order  to  gi?e  him  auch  interest,  the  mone^  tecufed  by  the 

bond  must  be  made  Io  depend  on  the  anival  of  the  abip  343,  344 
the  borrower  on  bottomry  has  no  insurable  interest,  except  in 

the  surplus  ^  943, 344 

natase  of  xaepondeotia  loans  and  inaarable  interest  thereon  245 

proriaioBs  -of  19  G.  3.  c.  37.  a.  6,  aa  to  iDSuranoe  en  bottomry 

and  respondentia  loana  in  the  Eaat  India  trade  345 

4.  Inanrable  interest  of  conBigneea»  factors,  or  agents.    (See 

Cansimee  and  Consignor) 
6.  losttrawe  inteMst  of  mortgagor  and  mortgagee, 

the  mortgagee  has  an  inauraUe  interest  in  respeet  of  his  debt        351 

and  tbe  mortgagor  in  leapeet  of  his  equity  of  redemption  351 

hence  mortgagee  to  whom  godds  have  been  conaigned  may  in- 
sure the  legal  interest  eo  his  own  aooonnt,  and  the  equitable 
interest  on  account  of  his  principal  351 

mortgagee  of  ship  may,  even  ainee  the  registry  acts,  protect 
his  interest  in  the  abip  by  a  general  policy  352 

in  case  of  loss  be  can  only  avail  himself  of  the  proceeds  of  such 
policy  to  the  extent  of  tbe  mortgage  debt  353 

vnleie  it  appeara  timt  he  intended  to  cover  the  interest  of  the 
miMTtgagor  also  359 

otherwise,  if  he  retaina  the  surplus,  it  may  be  recovered  back 
from  him  by  the  underwrilera  as  money  had  and  received  to 
their  use  353 

mortgagor  haa  an  insttiable  inteieat  in  the  moortgaged  property 
to  its  full  value  353 

80  has  the  indoraer  of  a  bill  of  lading,  who  only  intends  to  pass 
thereby  a  limited  interest  in  tbe  consignment  853 

80  has  the  shipper  of  goods,  even  after  he  has  made  out  the 
bill  of  lading  and  invoice  in  the  name  of  a  party  who  has 
advaoeed  money  oa  them  353 

creditor,  to  whom  goods  are  consigned  as  a  collateral  security, 
haa^m  iosDrable  interest  in  them  So  the  amount  of  his  debt       353 

the  pledgee  of  the  bill  of  lading,  with  whom  a  policy,  effected 
by  tbe  consignees  in  their  own  names,  has  been  deposited  as 
aa  additional  seeanty  Ant  advaneea,  may  sue  on  such  policy 
in  his  own  name  353 

a  trastee  haa  an  inaarable  interest  to  tbe  fall  value  of  the  trust 
piQpwty  353 

0.  Insurable  interest  of  vendor  and  vendee, 

vendor  who  haa  not  absolutely  parted  with  all  hia  interest  be- 
fore the  loss,  may  iaaure  in  respeet  of  socfa  interest  as  he 
retaina  854 

vandee  in  whom,  by  terma  of  aale,  the  property  in  goods  is  not 
to  vest  till  arrival f  has  no  insurable  interest  therein  if  lost 
before  that  tioie  854 

■ 

VOL.  n.  S9 


1442  BrDBS. 

INSURABLE  INTEREST  —  {anOmwd)  '*^' 

query,  whether,  where  goods  are  stopped  in  trantUnL^  the  a»- 

signee  of  insolvent  veodee  can  reoover  on  a  policy  efieeted 

hy  the  YeDdee,  on  bis  own  aoconnt,  in  lespeet  of  loss  oeeor- 

ring  before  the  right  to  stop  in  transitu  has  been  ezezdsed 

355,256 

it  is  settled  that  the  assignee  in  sudi  ease  may  reoover       955,  note. 

remarks  on  case  of  Clay  0.  Harrison  857 

specific  appropriation  tiy  yendor,  and  aoceptanee  by  Teodee  ef 

a  particular  cargo,  vests  in  the  latter  an  insorable  interest 

in  such  cargo  357 

7.  Insurable  interest  of  shipowner    and  charterer,   in    ship, 

freight,  &c. : 

shipowner  has  an  insurable  interest  in  ship,  even  tkough  hired 
by  a  charterer,  who  covenants,  in  ease  of  loss,  to  pay  her 
liill  value  SI58 

charterer  also  has  an  insurable  interest  in  the  same  ease  358 

generally  speaking  the  shipowner  alone  hsa  an  insurable  intevest 
m  freight  358 

chaiterer  who  employs  ship  in  carrying  goods  on  freight,  has 

an  insorable  interest  on  freight  858 

and  in  the  profit  arising  froQi  Sie  carnage  of  his  own  goods  in 
his  own  ship  859 

the  owner  who  sells  his  ship,  reserving  right  to  freight  for  the 
voyage,  has  an  insurable  interest  in  such  freight  835 

charterer  has  an  insurable  interest  in  protecting  himself  against 

loss  by  dead  freight  359 

and  in  money  advanced  in  part  payment  of  fireight  360 

but  can  only  insure  this  interest  as  freight  where  it  distinctly 
appears  on  the  face  of  the  charter-party  that  the  money  ad- 
vanced is  in  part  payment  of  freight  360 

where  this  does  not  distinctly  appear,  the  advance  is  regarded 
as  a  mere  loan  by  the  charterer,  in  respect  of  which  he  has 
no  insurable  interest  qua  freight  361 

charterer  has  an  insurable  interest  in  payments  made  at  the 
otttport  in  respect  of  port  charges  and  iooidental  expenses         361 

query,  whether  he  can  insure  ^is  as  freight  363 

8.  Insurable  interest  of  captors,  &c. 

the  officers  and  crew  of  a  ship  of  war  have  an  insnrable  inter- 
est under  the  prize  acts,  in  a  prize  taken  flagrante  bdio  by 
the  sea  and  land  forces  jointly,  even  without  a  grant  from 
the  crown  863 

this  is  on  the  ground  that  they  have  a  right  vested  by  the  prise 
acu  863 

they  have  not,  generally  speaking,  an  insurable  interest  on  the 
ground  of  a  mere  expectation  of  grant  from  the  erown, 
coupled  with  possession  863 

opinions  on  this  point  of  Lord  Mansfield,  Lwd  Eldon,  Lord 
Ellenboroogh,  and  C.  J.  Tindal  863,  864 

captors  in  possession  of  a  prize  have  an  ineniable  interest,  be- 
cause liable  to  pay  costs  and  charges  if  the  possessioii  have 
been  improperly  taken  865 

case  of  the  Dutch  commissioners  (Lucenav.  Crswfurd)  866 

judgment  of  the  court  of  King's  Bench  867 

of  the  Exchequer  Chamber  867 

of  Mr.  J.  Lawrence  and  Lord  Eldon  in  the  Hooae  of 

Lords  368 

Lord  Eldon's  definition  of  insurable  interest  869 

case  sent  down  for  new  trial  oa  a  collateral  greund  809 
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INSURABLE  INTEREST  —  (eonimy^i) 

final  result  of  the  case  969 

'  ia  adverse  to  all  claims  of  interest  founded  on  mere  contingent 

'  grants  from  the  orown  969 

^  the  outers  of  a  ship  taken  not  as  prise  of  war,  but  merely  un- 

der an  order  in  oouucil  to  detain  and  bring  into  port,  have 
no  insurable  intecest,  in  their  own  right,  on  the  ground  of  an 
expected  grant  from  the  crown  970 

^  «£f€r,  where  the  ship  is  talcen  as  priae  of  war,  and  the  captors 

^  have  a  right  under  the  prize  acts  971 

in  all  these  eases,  however,  an  tnsnrable  interest  vests  in  the 

crown  immediately  on  the  ship's  capture  979 

policy  effected  by  captors,  not  having  themselTes  an  insurable 
^  interest,  may  enure  to  the  benefit  of  the  crown  by  subse- 

^oent  adoption  979 

such  adoption  will  be  good,  though  made  more  than  a  year  af- 
ter subscription  of  policy  973 
r                                     express  ratification  by  the  crown  is  not  necessary                          973 

expectation  of  ^rant  from  the  crown  can  only  give  an  Insora- 
ble  interest  (if  at  all)  where  the  practice  of  making  such 
grant  is  uniform  and  iuTariable  974 

i  hence  the  owner  of  a  French  whaler  held  to  have  no  insurable 

interest  io  a  bounty  sometimes,  but  net  always  granted  by 
the  French  government  5174 

9.  Other  oases  of  insurable  inteieet, 
I  the  owner  of  the  cara;o  has  no  insurable  interest  in  the  ship  974 

the  holder  of  a  bill,  drawn  by  the  captain  abroad  for  the  ship's 
expenses,  may,  on  the  bill  being  diahonored,  insure  the 
I  amount  for  his  own  benefit  976 

there  can  be  no  insurable  interest  in  bills  drawn  on  a  contin- 
gency 976 
the  master  who  buys  in  ship  and  cargo  has  no  insurable  inter- 
est therein,  unless  such  repurchase  be  ratified  by  those  whom 
it  may  concern  976 
the  shipper  of  goods  does  not  acquire  an  insurable  interest  in 

I  shipby  ^^^7^i>?  ^0  o^P®''^  o^i^P*^  ^^ 

INTEREST,  AVERMENT  OF.    (See  Deeiaraiian) 

INSURABLE  INTEREST,  PROOF  OF.    Proof  of  interest  in  sA^     1396 
proof  of  acts  of  ownership  primdfade  sufikient,  even  where  it 

appears  there  has  been  a  transfer  of  title  1396 

appointment  and  employment  of  captain  1996 

directing  the  loading  of  ahip  and  paying  of  crew  1396 

ordering  stores  1397 

registry  or  certificate  need  never  be  produced  in  first  instance      1897 
but  if  produced,  and  plaintiff's  name  omitted,  it  is  conclusive  to 

disprove  interest  1327 

whether  bill  of  sale  mustbe  ahown  to  prove  interest  in  ship 

1393,  note, 
its  production,  however,  with  plaintiff's  name  inserted,  is  not 
even  jnimdfade  evidence  of  insurable  interest  without  proof 
of  acts  of  ownership  1396  U  note, 

entry  in  register  book,  stating  that  certificate  had  been  granted 
on  plaintiff's  affidavit,  is  not  good  secondary  evidence  of  in- 
surable interest  1398 
broker  who  has  effected  insurance,  and  accounted  for  premiums 
with  his  principals,  cannot  set  up  the  register  against  their 
claim  for  a  loss  paid  to  him  as  agent  1398 
proof  of  insurable  interest  iafreighi                                           1399 
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INSURABLE  INTEREST.    PROOF  OF— (amlnwerf) 

proof  of  iosurable  interest  in  goods  1399 

bill  of  ladiagr,  eff^ot  of,  in  erideDoe  1329 

where  limited  by  the  words  *'  contents  nakiiowtt  "  1329 

query,  whether  it  is  ererr perse  eeaeUinve  evideooe  <tf  tbetbip- 

ment  of  the  goods  1329 

peynteftt  of  price  of  goods-  as  proof  of  kissrable  interest  1330 

a  copy  kept  at  the  Custom  Honse,  of  the  aeareber's  report  of 
the  cargo  is  admissibie  io  evideoee  to  prove  inserable  inter- 
est in  the  goods  1330 
proof  of  iosnrable  intereet  n  bottomry  1330 
respondentia  bond  no  proof  of  interest  in  goode,  except  by  usage  1330 
under  an  averment  of  ioterest  io  the  wboie,  plaintiff  may  prove 

an  interest  in  part  1331 

i^  fortiori  proof  of  a  greater  interest  will  support  averment  of 

a  amaUer  1331 

under  a  general  averment  of  interest  the  plaintiff  may  prove 

any  species  of  interest  in  the  whole  or  part,  1330,  note, 

in  open  policies  plaintiff  most  prove  the  insaraUo  vahie  of  his 

interest  at  the  beginning  of  the  risk  1 33 1 

in  valued  policies  the  valuation  is  taken  as  the  iDsnrable  value 

of  die  interest  1331 

efiect  of  val  nation  in  the  poHey  as  an  admisrion  of  the  amount 
of  insurable  interest  1333 

*  nature  of  proof  where  in  valued  policies  only  part  has  been 

risked  and  lost  1339 

proof  of  interest  in  parties  suing  on  the  policy, 
where  interest  is  not  averred  in  the  alternative,  it  m«st  still  be 

proved  as  laid  1333 

proof  of  interest  averred  in  a  firm  1333 

proof  that  interest  has  accrued  during  risk  and  at  time  of  loss 

suftcient  1333 

or  in  policies  **  lost  and  not  lost,"  at  any  tine  dniing  the  voy- 
age 1333 
assignment  of  interest  in  thing  insured  before  loss  does  not  sus- 
tain allegation  of  interest  during  risk  and  nmilloes,    1333,  &  note. 
sale  of  property,  unless  absolute,  does  not  d^at  polky     1S34,  note. 
policies  assignable  in  equity,  but  suit  must  be  in  name  of  as- 
signor, and  assignee  cannot  defeat  action                       1334,  note. 
assignment  after  loss  immaterial  1333 

INTERMEDIATE  PORT,  stopping  at,  is  a  deviation,  without  leave 

for  that  purpose  in  the  policy  i.  354,  355 

except  where  there  is  an  usage  so  to  do  354,  355 

INTERMEDIATE  VOYAGE,  sailing  on»  in  general  discharges  the 

underwriter  i.  355 

even  though  the  policy  contains  most  extensive  liberty  to 

touoh,  stay,  &g.  376 

unless  entered  upon  in  furtherance  of  the  original  adventure  375 

or  in  accordance  with  the  general  course  of  trade  355 

as  in  the  Newfoundland  trade  355 

INVOICE  PRICE,  at  port  of  shipment,  the  true  standard  of  insurable 

value  in  open  policies  i.  329 

IRON  WORE.    Thirds  generally  deducted  for  repair  of  iron  work     ii.  984 
but  not  for  replacing  anchors  984 

decay  of,  is  unseaworthiness  i.  677.  679 

JETTISON.    What  it  is  ii.  887 

goods  which,  if  jettisoned,  are  not  contributed  for  888 


nn>Bx«  1445 

PAOB 

JETTISON  —  (oMKintieiO 

deck  foods,  nnlets  where  so  oairied  by  ii8«ge  of  trade  888 

of  which  underwriter  is  preenmed  to  have  notice  888 
expoenre  of  goods  in  lighters  to  lighten  or  iloat  ship  in  port  of 

distress  is  reg^arded  as  a  jettison  889 

not  so  where  this  is  done  at  port  of  destination  880 

damage  done  by  jettison  is  contributed  for  800 

so  is  freight  lost  in  goods  jettisoned  800 

JEWELS,  when  shipped  as  merchandise,  are  covered  under  a  general 

rilicy  **  on  foods  *'  i.  SIO 

contribute  in  general  average  li.  018 

aUier,  where  worn  or  carried  about  the  person  of  passengers         018 
Taluation  of,  for  purposes  of  general  avenge  contribution,  when 
packed  as  articles  of  inferior  value  030 

JOINT  INSURANCE.  Where  parties  are  joinUy  interested  in  the 
thing  insured,  their  interest  must  be  averred  as  joint  in  the 
dedication  ii.  1968 

where,  however,  the  policy  is  in  the  name  of  several,  but  only 
one  ii  interested  in  the  thing  insured,  the  action  may  be  in 
his  aaoie  alone  1968 

JURISDICTION  OF  COURTS.    The  superior  courts  of  law  are  the 

proper  tribunals  for  trying  actions  on  policies  ii.  1945 

their  jurisdiction  cannot  b^  ousted  by  agreement  to  refer  to  ar- 
bitration 1945 
^Uter,  where  award  has  been  made,  or  reference  in  pending         1945 
courts  of  admiralty,  in  the  United  States,                      1245,  in  note, 
courts  of  equity,  generally  speaking,  have  no  jurisdiction  in 

questions  of  insurance  1945 

but  in  cases  of  mistake  they  wUl  reform  the  policy  1946 

or  compel  trustee  to  permit  his  name  to  be  used  in  actions  on 

the  policy  1945 

will  compel  disclosures  of  fact  1246 

or  order  policy  to  be  surrendered  and  cancelled  in  cases  of 

fraud  1246 

when  they  will  grant  injunction  on  captain  1246 

courts  of  equity  have  no  peculiar  j^urisdiction  in  cases  of  gene- 
ral average  contribution  1946 
where  policy  is  so  framed  that  an  action  at  law  will  not  lie 
upon  it,  the  proper  mode  of  proceeding  is  by  bill  in  Chan- 
cery                                                                                      1947 

JURY,  PROVINCE  OF  COURT  AND  JURY.  Jury  are  sole  judges 
of  the  question  whether  a  given  ship  on  a  given  voyage  is 
«'  out  of  time  *'  i.  543.  ii.  1315 

the  general  question  of  the  matmakijf  of  a  concealment  is  for 
the  jury  i.  543.  ii.  1314 

so  the  materiality  of  the  time  of  sailing  is  for  the  jury        1315,  note. 

as  to  deviation  1315,  note  • 

what  is  a  suitable  crew,  and  what  is  pilot  ground,  are  ques- 
tions f<Ar  the  jury  1315,  note. 

the  fairness  of  a  valuation  is  for  jury  1315,  note. 

so  whether  loss  within  policy  has  taken  place  1315,  note. 

but  judge  ought  to  take  care  they  are  not  misled  by  the  evi- 
dence 1314 

and  court  will  send  back  case  for  new  trial  if  they  think  jury 
have  decided  wrongly  1314 

jury  are  proper  judges  of  the  question,  whether  the  master  in 
selling  acted  as  a  prudent  owner  would  if  uninsured  1316 

59* 
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JURY,  PROVINCE  OF  COURT  AND  JURY  —  («m<mi««0 

whether  notice  of  abaDdoDment  has  been  gi^en  in  proper  time 

is  a  question  for  the  court  1316 

hot  where  facte  not  agreed,  the  question,  whether  aban- 
donment has  been  made  in  a  reasonable  lime,  is  for  the 
jury  1316,  note, 

so  whether  abandonment  hae  been  accepted  or  not  1316,  note. 

80  whether  sale  of  cargo  was  Deoeeeary ,  in  caae  of  shipwreck 

1316,  note. 
seaworthiness  is  a  question  for  the  jury  1315 

questions  relating  to  mercantile  usages  are  for  the  jury  1313 

the  meaning  of  technical  and  doubtful  terms  is  for  the  jury  1314 

the  construction  of  the  policy  for  the  court  1314 

in  cases  ef  deviation,  it  is  for  the  jury  to  say  what  is  the  legal 

course  of  the  Toyage  1315 

for  the  court  to  decide  whether,  on  the  construction  of  the  pol- 
icy, there  has  been  a  deviation  1315,  see  note, 
whether  notice,  in  fact,  of  blockade  has  been  given  is  for  the 

jury  1315 

whether  implied  notice  is  for  the  court  1315 

extent  of  interest  intended  to  be  covered  by  the  policy  is  for  the 

jury  1316 

BO  whether  reasonable  skill  and  care  has  been  exercised  1316 

LABELS,  what  they  are  in  insurance  law  i.  14 

practice  as  to  handing  about  to  underwriters  14 

are  not  available  in  evidence  in  this  country  for  want  of  stamp  49 

nor  do  they  constitute  a  binding  contract  of  insurance  49 

aUter^  in  the  United  States  49 

LADING  PORT,  OR  PORTS.    Risk  on  goods  only  commences  from 

their  loading  on  board  4 16 

under  policies  *'  at  and  from  "  only  attaches  on  goods  loaded 
on  board  at  the  terminus  a  quo  418  -  420 

except  where  the  policy,  on  the  face  of  it,  is  dearly  intended 
to  protect  goods  landed  elsewhere  420 

effect  of  the  words  '*  wheresoever  loaded  "  420 

where  consistent  with  the  general  scope  of  the  policy,  all 
places  at  which  the  ship  has  liberty  to  touch  and  stay  may 
be  regarded  as  loading  ports  423 

insurance  "  at  and  from  port  of  lading  "  means  a  single  place       448 

LAND  CARRIAGE,  RISK  OF,  may  be  covered  under  a  special 

count  on  a  policy  in  common  form  ii.  843 

LAW  OF  NATIONS.  Neutrality  can  only  be  forfeited  by  breach  of 
the  law  of  nations,  not  by  violating  the  private  ordinances  of 
a  belligerent  state  i.  649  -  651 

condemnation  of  foreign  prize  court  is  only  a  forfeiture  of  neu- 
trality when  it  proceeds  on  a  breach  of  the  law  of  nations         643 

of  risks  illegal  by  the  laws  of  nations  as  they  affect  belligerents 
and  nentrals  i.  725-750 

LAWFUL  TRADE.    Insurance  of  ship  on  any  "  kaofid  frmk  "  means 

trade  in  which  she  is  employed  by  her  owners  ii.  825 

LEAKAGE  AND  BREAKAGE,  loss  by,  when  ordinary,  not  coveted 

by  the  policy  ii.  759 

alUer,  when  extraordinary,  and  caused  by  the  laboring  and 

pitching  of  the  ship  759 

even  though  the  stowage  may  not  have  been  disturbed  759 

ordinary  amount  of  leakage  and  breakage  not  fixed  in  this 
country  760 
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^  Imt  is  so  in  the  United  States  and  in  Fnnoe  760 

LEAK,  when  eaused  by  violent  operation  of  peril  insured  against,  is 

average  ii.  757 

otherwise  is  wear  and  tear  767 

LEAKINESS  arising^  without  adequate  cause,  soon  after  sailing,  pre- 
sumptive proof  of  unseaworthiness  i.  675  -  678,  686  -  688 

•  LEE-SHORE,  loss  by  crowding  press  of  sail  to  avoid,  not  general 

average  ii.  696 

LEGHORN,  PORT  OF.    Risk  ends  on  certain  descriptions  of  goods 

when  landed  at  the  Lazaietto  i.  69 

LENDER  ON  BOTTOMRY  has  an  insurable  interest  in  the  safety  of 

the  ship  i.  243 

LETTERS,  contract  of  insurance  made  by,  when  complete  60  note 

LETTERS  OF  MARQUE.    (See  Deviaiion  and  Change  of  Risk) 

carrying  letters  of  marque  without  leave  on  board  a  trading 

ship  once  held  to  discharge  the  underwriter  as  a  temptation 

to  deviate  L  391 

alUer,  now  391 

a  merchant  ship  carrying  letters  of  marque  may  turn  out  of  her 

course  for  the  purpose  of  self-defence  399 

but  not  to  cruise  or  make  prizes  39d 

she  may  attack  And  capture,  if  she  can  do  so  without  getting 

out  of  her  course  393 

can  she  alter  her  course  to  chase  a  strange  saO  393 

law  as  laid  down  by  Mr.  J.  Story  in  the  United  States  394 

she  may  delay  in  order  to  man  a  prize  justifiably  captured  394 

LIBERTY  TO  CARRY  LETTERS  OF  MARQUE,  TO  CRUISE,  etc. 
clauses  giving  such  liberty  to  be  strictly  construed  i.  395 

construction  of  clause  '*  with  or  without  letters  of  marque  "  395 

can  ship  under  such  clause  chau  f  395 

she  certainly  cannot  cruise  395 
liberty  to  '*  chase,  capture^  and  man  prizes  "  gives  no  liberty 

to  carry  them  into  port  396 

unless  such  port  be  in  the  regular  course  of  the  voyage  396 
liberty  "  to  capture,  man,  and  see  into  port "  gives  no  right  of 

delaying  in  port  till  prize  is  repaired  396 
liberty  **  to  cruioe  on  the  other  side  of  Cape  Horn  "  gives  no 

liberty  to  cruise  on  this  side  396 

liberty  **  to  cruise  six  weeks"  means  six  successive  weeks  395 

LIBERTY  TO  TOUCH,  STAY,  AND  TRADE.     (See  Deviation 
and  Change  of  Rtsk) 

construction  of  these  clauses  i.  364 

the  precise  wording  of  the  clauses  not  so  much  attended  to  as 
the  general  scope  of  the  policy  364 

classes  under  which  the  cases  range  themselves  363 

Cases  where  the  question  is  what  ports  may  be  visited  365 

the  port  must  be  in  the  course  of  the  voyage,  and  the  object 
for  which  it  is  visited  within  the  scope  of  the  adventure  365 

a  liberty  to  touch  and  stay,  Sic,  in  general  only  confers  a 
power  of  visiting  such  ports  as  lie  in  the  direct  course  of  the 
voyage  365 

this  is  especially  so  where  there  are  words  in  the  policy  favor- 
ing this  construction  365 

if,  however,  the  purpose  be  within  the  scope  of  the  adventure, 
and  the  words  of  the  policy  sufficiently  extensive,  the  ship 
may  visit  ports  that  lie  wide  of,  or  even  diametrically  oppo- 
site to,  the  usual  course  of  the  voyage  367,  366 
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where  the  general  eoope  of  the  ad?eiitiiie  is  to  tnde,  ship  may 

diMckarge  and  take  in  goods,  though  the  demtion  claoae 

mentions  only  loading  ports  370 

or,  in  order  to  complete  her  cargo,  sail  to  and  take  in  goods  at 

a  port  lying  directly  oat  of  the  usual  and  direct  course  of  the 

▼oyage  insured  371 

Cases  where  the  question  in  for  what  furpou  the  fori  was  visiied  : 
unless  the  purpose  for  which  the  port  was  nsited  be  within 

the  scope  of  the  adyenture,  it  will  be  a  deviation  to  visit  it, 

though  within  the  limits  of  the  voyage  insured  373 

delay  at  intermediate  port  to  take  in  cargo  not  contemplated 

by  the  policy,  whereby  ship  loses  convoy,  is  a  deviation 
so  putting  in  to  obtain  information  far  the  purposes  of  another 

voyage  374 

so  stopping  to  deliver  goods  where  the  ship  had  only  liberty  to 

loaa,  and  the  policy  only  contemplated  a  loading  374 

however  extensive  the  language  of  the  clause,  the  ship  will 

not  be  protected  by  it  on  a  distinct  voyage,  not  connected 

with  that  insured  375,  376 

cases  where  ship  having  originally  put  into  an  authorized  port 

for  a  justifiable  purpose,  trades  there  without  express  leave 

so  to  do  737 

such  trading,  thoagh  not  expressly  authorized  by  the  policy, 

will  not  amount  to  a  deviation,  unless  it  varies  the  risk  378 

this  principle  established  as  to  policies  on  ship  378 

as  to  policies  on  goods  379 

if,  however,  any  additional  delay  be  caused  by  such  trading,  it 

is  a  deviation  380 

even  where  the  delay  is  partly  for  a  purpose  connected  with 

the  main  obieet  of  the  adventure  380 

aHiOTf  if  no  aoditional  delay  is  caused  381 

summary  of  the  positions  established,  as  to  the  construction  of 

clauses  giving  liberty  to  touch  and  stay  389 

LICENSE  TO  TRADE  WITH  THE  ENEMY.    The  Uoensing 

system  of  the  last  war  L  731 

not  likely  to  recur  731 

construction  of  licenses  to  export  731,  739 

construction  of  licenses  to  import  733 

duration  of  licenses  733 

proof  of  licenses  which  are  lost  734 

UCENSE  TO  SAIL  WITHOUT  CONVOY.  Want  of  license  to 
sail  without  convoy,  avoids  insurance  even  by  the  owner  of 
goods  i.  710 

cases  as  to  the  sufficiency  of  such  license  719,790 

UEN  OF  BROKER  ON  POLICY.  PoUcy,  when  effected,  Ib  the 
property  of  the  assured,  subject,  while  in  the  broker's  hands, 
to  his  lien  for  premiums,  commissions,  &c.  139 

even  if  broker  parts  with  policy,  this  lien  revives  on  repos- 
session 140 
where  broker  is  employed  directly  by  the  assured  himself,  his 

right  of  lien  is  clear  140 

not  so  where  employed  by  an  agent  140 

in  this  case  the  rule  is,  that  the  broker  has  no  lien  as  against 
his  immediate  employer,  if  he  knew  him  to  be  only  acting 
for  others  140 

aliter,  when  be  neither  knew,  nor  can  be  presumed  to  have 
known,  this  140,  141 
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^j  the  oMsif  tM  eftetiBg  a  potiey ,  by  direetioiw  of  his  eooaignor, 

*  has  a  lien  theieon  to  the  extent  of  his  balance  14d 

and  may  enforce  this  lien  as  against  the  indorsee  of  the  bill  of 
^  lading  14d 

^  the  broker  who  has  effeeted  policy  for  consignee,  has  no  sab- 

lien  as  against  him,  unless  ignorant  of  his  insuring  as  agent       142 
^  a  mere  depository  of  the  policy,  though  he  may  ^yo  made 

*"-  advances  on  it,  has  no  lien  143 

^  LIGHTENING  THE  SHIP.    Goods  thrown  crerhoard  to  Kghten  the 

ship  give  a  claim  to  p^eneral  averaga  contribution  ii,  888 

^  so  where  they  are  pat  mto  lighters  for  the  same  purpose  off  a 

port  of  distress  889 

^  not  so  where  this  is  merely  done  at  the  port  of  destination  889 

LIGHTERS.    Whenever,  by  usage  of  the  port,  goods  are  sent  from 

ship  to  shore  in  lighters,  risk  on  them  continues  till  landed  i.  429 

this  is  so  in  the  port  of  London  429 
risk  continues  on  cargo  while  being  run  ashore  in  launches  in 

^                                           Spanish  smuggling  trade  430 

or  in  shallops  in  West  India  plantation  trade  430 
'                                        so  the  river  navigation  from  Cronstadt  to  St.  Petersbargb, 

'                                           &c.,  is  at  the  risk  of  the  underwriters  430 

same  law  in  France  430 
but  assured  may  put  an  end  to  the  risk  by  taking  goods  on 

board  his  own  lighter  431 

or  by  otherwise  ta^ng  them  into  his  own  care  and  possession  431 

LIGHTNING,  fire  caused  by,  is  a  loss  insured  against  under  the  word 

*^  fire ''  in  our  common  policies  iit  806 

LIMITATIONS,  STATUTE  OF,  in  cases  of  barratrous  seizure  and 
sale  of  ship,  the  statute  begins  to  rnn  not  from  the  time  of 
seizure,  but  from  the  time  of  sale  •  ii.  826 

plea  of  ii.  1300 

LIQUORS,  loss  OR,  by  ordinary  leakage,  not  covered  by  the  policy       ii.  759 
«fi/er,  as  to  leakage  caused  by  the  violent  pitohing  oi  the  ship 

in  a  storm  759 

rule  in  United  States  and  France  as  to  leakage  760 

LLOYD'S,  meaning  of  the  torm  i.  4,  82 
origin,  progress,  and  present  organization  of  Lloyd's  4,  5,  82 
managed  by  a  coromittoe  and  chairman  5 
public  and  private  room  82 
mode  of  effecting  policies  at  Lloyd's  13,  14 
comparison  of  this  node  of  transactiog  business  with  that  re- 
sorted to  in  case  of  public  companies  84 

LLOYD*S  AGENTS,  their  office  and  appointment  83 

their  duty  to  forward  to  Lloyd's  marine  intelligence  from  all 

parts  of  the  world   .  83 

their  duties  and  powers  defined  and  limited  by  printed  instruc- 
tions 146 

a  Lloyd's  agent  cannot  make  up  or  sign  any  adjustment  of 
lo$s  so  as  to  bind  the  underwriters  146 

nor  accept  notice  of  abandonment  146 

LLOYD'S  LISTS  AND  LLOYD'S  BOOKS,  what  they  are,  and 

how  kept  83 

admissibility  and  effect  of  in  evidence  ii.  1310 

as  proving  notice  to  underwriter  offsets  contained  therein  1319 

'  have  been  admitted  to  prove  fact  of  capture  and  blockade  1319 

,  LLOYD'S  SHIPPING  REGISTER,  mode  in  which  it  is  prepared    ii.  1320 

admissibility  in  oTidence  of  1320,  1321 
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LLOYD'S   ENGLISH   AND    FOREIGN   LISTS.    Gootento    of     '^' 
Lloyd's  Eaglifth  liato  anppoaed  to  be  known  to  every  un- 
derwriter i.  568 
iherefore  need  not  be  communicated  to  him  56d 
a&ter  of  Lloyd's  foreign  lists  56d 

LLOTira,  USAGES  OF,  as  to  settlement  of  losses  in  aeeonnt  be- 
tween broker  and  underwriter  i.  74 
as  to  eoostruetion  of  warranty  to  be  free  of  mortality  and  jettison        73 
as  to  leakage  and  breakage                                                  75.  ii.  759 
as  to  sum  reeoTetaUe  in  open  policies  on  freight  i.  75 

LOADING  PORTS.     (See  Lading  Ports) 

LOG  BOOK,  as  a  proof  of  neutrality  i.  6d4 

of  compliance  with  warranty  to  sail  with  convoy  ii.  1396 

LONDON  ASSURANCE  COMPANT,  established  by  6  G.  1.  e.  18.     i.  81 
form  of  suiug  in  covenant  or  debt  ii.  1248 

power  to  p]«id  general  issue  by  statute  1948 

form  of  plea  since  Reg.  Gen.  Trin.  T.  1  Vict.  1288 

form  of  memorandum  used  by  859,  note  {d) 

have  reinserted  the  exception  "  unless  stranded  "  859 

specify  rice  and  saltpetre  among  the  enumerated  articles  859 

LONDON,  PORT  OF,  Itmiu  of,  for  ships  clearing  outwards  i.  587 

usages  of,  as  to  shipping  goods  into  public  lighters  499, 430 

LOSSES  BY  THE  PERILS  INSURED  AGAINST. 
1.  Loss  by  the  perils  of  the  seas, 

what  is  included  under  the  words  perils  of  the  seas  ii.  793 

foundering  at  sea  793 

presamptive  proof  of  from  ship's  not  being  heard  of  793 

periods  after  which  ship  shall  be  presumed  lost  fixed  in  foreign, 

but  not  in  English,  law  793 

question  for  the  jury  in  the  U.  States  793  note, 

cases  showing  after  what  times  ship  shall  be  deemed  lost  in 

English  law  794 

it  must  be  shown  that  ship  sailed  on  the  voyage  insured      794,  1335 
but  if  this  be  proved,  it  is  not  necessary  to  call  witnesses  from 

abroad  to  prove  she  never  arrived  794,  1335 

even  though  the  crew,  or  part  of  them,  may  have  been  saved, 

they  Seed  not  be  called  795 

shipwreck  is  a  clear  peril  of  Uie  sea  795 

different  kinds  of  shipwreck  as  they  afieet  the  mode  in  which, 

and  the  amount  to  which,  the  assured  is  entitled  to  recover        795 
stranding  is  a  peril  of  the  sea  796 

the  word  ''stranding,"  in  the  common  memorandum,  has  a 

peculiar  meaning  796,  &  note. 

stranding  is  not  a  loss  by  the  perils  of  the  seas,  unless  it  takes 

place  in  the  usual  course  of  the  voyage  797 

damage  caused  to  ship  by  being  blown  over  in  a  graving  dock 

while  repairing,  is  not  a  loss  by  perils  of  the  seas  797 

the  ship  must  be  waterborne  at  the  time,  otherwise  the  loss  is 

not  by  perils  of  the  seas  797 

thas,  damage  caused  by  ship's  being  bilged  while  on  a  beach 

for  repairs,  where  she  was  water-reached,  but  not  water- 
borne,  is  not  a  loss  by  perils  of  the  seas  798 
even  though  the  casualty  be  caused  by  the  tide's  knocking 

away  the  shores  she  is  prooped  up  with  798 

to  support  an  allegation  that  the  loss  was  by  perils  of  the  seas, 

such  perils  must  be  shown  to  be  its  proximate  cause  798 

ship  driven  on  enemy's  coast,  and  there  captured,  held  a  loss 

by  capture  798 
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LOSSES  BT  THE  PERILS  INSURED  AGAINST  —  (continued) 
Bobseqaent  total  lois  by  captma  takes  away  right  to  recover  a 

previoas  average  loee  by  straoding  798 

where,  however,  the  loss  by  the  strandiog  is  in  itself  total,  it 

may  be  recovered  as  a  loss  by  perils  of  the  seas,  though  fol- 
lowed by  sabseqaeDt  capture  709 
loss  on  goods  sold  to  defray  expenses  of  repairing  ship,  is  not 

loss  by  perils  of  the  seas  799 

nor  in  this  countty,  is  loss  assessed  to  make  good  the  damage 

of  a  collision  where  neither  party  is  proved  to  be  in  fanlt  800 

loss  remotely  occasioned  by  barratry,  bat  proximately  by  per^ 

ils  of  the  seas,  is  recoverable  under  the  latter  head  800 

tditeft  if  the  barratry  have  not  only  been  the  remote  occasion, 

bat  the  direct  coodacing  casse  of  loss  800 

loss  by  shipping  seas,  £c.,  caased  by  a  merchantman  being 

taken  in  tow  by  a  man-of-war,  is  either  a  loss  by  perils  of 

the  sea,  or  by  detention,  &c.  801 

bat  the  words  perils  of  the  seas  do  not  comprise  all  accidents 

happening  to  ship  on  goods  at  sea  801 

when  loss  or  live  stock  is  a  loss  **  by  perils  of  the  seas,"  and 

when  **  by  mortality  "  801 

damage  to  the  hull  by  "  worms  "  is  generally  wear  and  tear, 

and  not  a  loss  by  perils  of  the  seas  803 

damage  by  rats  803 

loss  by  eoBision  different  possible  cases  of  collision,  Lord 

Stowell's  enumeration  803 

liability  of  the  underwriter  in  these  diflSsrent  cases 
where  there  is  no  fault  on  either  side  804 

where  the  fault  rests  entirely  with  the  master  and  crew  of  the 

other  vessel  804 

when  it  is  impossible  to  ascertain  on  which  side  the  fault  lay, 

query^  whether  the  sum  assessed  on  each  ship  is  recoverable 

as  a  loss  by  perils  of  the  seas  805 

opinions  of  foreign  joristo  on  thia  point  805 

II.  Loss  by  fire, 

accidental  fire  a  peril  insured  against  806 

so,  where  ship  is  burnt  to  prevent  hostile  capture  806 

underwriters  on  goods  not  liable  for  their  spontaneous  combus- 
tion 806 
semble :  underwriters  on  ship  would  be  806 
fire  occasioned  by  negligence  of  master  and  crew  is  a  peril  in- 
sored  against                         •                                                  806 
so  a  fire  occurring  to  a  vessel  when  in  a  dry  dock  for  neces- 
sary repairs                                                                   807,  note, 
a  policy  in  common  fbrm  covers  risk  of  loss  by  fire  on  steamer 

as  on  any  other  ship  807 

so  a  loss  caused  by  the  burstinff  of  a  boiler  807,  note. 

III.  Loss  by  hostile  capture,  and  belligerent  seisare, 

whether  seisure  and  capture  are  synonymous  808,  note, 

what  capture  properly  is  807 

what  is  i!ai^ia  capture  808 

ite  being  lawful  or  not  does  not  aflbot  the  underwriter's  liability      808 
generally  speaking,  it  is  a  constructive  total  loss  808 

Cl'f^l        the  property  is  not  changed  by  capture  until  condemnatioa 

809,  &  note, 
what  is  requisite  to  make  condemnation  valid  809 

the  underwriter  is  liable  for  necessary  expenses  of  recovering 

captured  ship  as  salvage  809 

so,  for  money  paid  by  way  of  compromise  to  prevent  condem- 
natioa 809 
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former  praetice  m  to  ranaonuog  British  ahips  810 

nature  uf  a  laDsom  bill  810 

actions  on  ransom  bills  declared  illegal  at  common  law  810 

and  the  practice  prohibited  by  the  legislature  810 

ship  empowered,  after  recapture,  to  proseeme  her  <»3ginal 

voyage,  811 

risk  of  British  capture  cannot  be  insured  against  by  British 

underwriters  8II 

treaty  stipulations  as  to  restoration  of  pnaes  nade  after  peace 

concluded  818 

seizure  after  prelknkaries  of  peace  signed  is  not  a  capture,  but 
an  arrest  of  princes  818 

IV.  Loss  by  arrests,  detentions,  ^aibaxgoes,  &c. 

meaning  of  the  word  ^*peaple^^  in  iJm  clanse  *'cf  all  kings, 

princes,  and  people"  818 

what  an  arrest  is  as  distinct  fram  a  emtare,  «r  hostile  detention      813 
seizure  of  com  ship  by  the  CBTuisMS  or  a  ftiendly  power  to  sup- 
ply a  famished  garrison,  is  an  axrest  813 
detention  of  ships  in  port  afier  declaratioB  of  war,  «Bd  eanrying 
in  neutral  ships  for  adjudication,  ralher  xeaembles  capture  *" 
than  arrest  813 
of  embargoes,  what  an  embargo  is                                               813 
an  embargo  .laid  on  by  foreign  government  is  a  pedl  insured 
against,  and  gives  the  aasorM  sa  immediate  xsght  of  aban- 
donment                                                                                     814 
aUter,  it  seems,  where  the  assured  is  himself  a  subject  of  the 

foreign  government  814 

embargo  l)r  detention  by  the  home  govwnment  stands  on  the 

same  footing  as  an  embargo  by  a  foreign  power  814 

foreign  law  as  to  this  point  815 

detention  by  a  friendly  power,  where  cargo  is  taken  out  and 

paid  for,  and  ship  suffered  to  proceed,  is  not  withifi  the  policy       816 
French  law  as  to  this  point  816 

V.  Lobs  by  pirates,  rovers,  and  thieves, 

loss  on  goods  by  a  mob  boarding  the  ship  is  a  loss  by  pirates  817 

simple  theft,  unaccompanied  hy  violence  (/iiittfm,)isJBot  a  peril 

insured  against  817 

but  falls  on  the  owner  or  master  817 

robbery  (lairodnium,)  when  committed  by  strangers,  is  a  peril 

insured  against  818 

held,  in  United  States,  that  theft,  though  committed  by  the 

crew,  is  a  peril  insured  against  818 

plunder  of  goods  by  wreckers  is  a  peril  of  the  sess  818 

clause  in  Boston  policies  as  to  *'  flwsailing  thieves  '*  818 

VI.  Loss  by  barratry, 

1.  What  is  barratry  in  English  law, 

meaning  of  the  word  819 

trick  or  knavery  practised  by  the  master  against  his  owners, 

in  order  to  promote  his  oum,  benefU  at  their  expense^  not  essen- 

sential  to  barratry  819 

any  gross  malversation  by  the  captain,  in  his  office,  is  barrar 

trous,  though  without  fraud  8S0 

definition  of  barratry  880, 831,  &  note, 

no  barrati^  without  fraud  or  crime  820,  note. 

intent  to  mjure  or  defraud  owners  need  not  be  proved  where 

the  act  is,  on  the  faoe  id  it,  illegal  or  criminally  negligent  881 

dliter^  where  it  is  not  so  881 

losses  arising  firom  the  ignoranoe  or  mistake  of  the  captain  are 

not  barratrous,  unless  he  acted  against  his  better  jiMigment       881 
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no  aet  can  be  barratry  in  the  master  to  which  the  owDcra  are 
coDsenting  parties  889 

may  be  oommitted  against  owners  of  cargo,  as  well  as  owners 
of  ship  830,  note. 

Cases  of  loss  by  barratry  822 

sailing  ont  of  port  without  paying  port  does  or  in  breach  of 
an  embargo  822 

breach  of  blockade  823 

if  clearly  shown  to  be  wilful  823 

otherwise  not  barratry  823,  &  note. 

resistance  to  right  of  search  or  attempt  at  rescue  823 

illegal  trading  without  instmctions  from  the  owners,  though 
with  a  Tiew  to  their  benefit  823 

cruising  is  barratrous^  if  done  contrary  to  the  intention  and 
against  the  instructions  of  the  owners  824 

fff^gg^g  on  the  voyage  is  barratry,  if  without  the  prifity  of 
the  owners  825 

aUter^  if  owner  hare  been  grossly  negligent  in  not  repressing 
the  smuggling  824 

mudnonsly  oarrjring  the  ship  out  of  her  course,  or  purposely 
running  her  ashore,  is  barratry  824 

so  fraudulently  procuring  her  to  be  condemned  and  sold  826 

cutting  ship's  cable,  contrary  to  directions  of  pilot,  whereby 
she  drifts  on  rocks,  is  barratry  826 

even  non-feasance  may,  in  extreme  cases,  amount  to  barratry        827 

but  dcTiation,  though  from  gross  ignorance,  if  without  firaud, 
is  not  barratry  ^  827 

nor  is  mistake  as  to  meaning  of  sailing  instructions "  827 

*     deviation  in  fraud  of  duty  to  owners,  and  without  their  know- 
ledge, is  barratry  828 

io  is  dropping  anchor,  and  going  ashore,  in  fraud  of  owners, 
for  captain's  own  private  purposes  828 

so  is  delay  for  unlawful  and  fraudulent  purposes  828 

deviation,  compelled  by  matinous  violence  of  the  crew,  is  bar- 
ratry of  the  mariners,  but  not  of  the  master  829 

what  will  be  barratr?  of  the  mariners  829 

stealing  of  cargo,  other  than  netty  thefts,  will  be  829,  note. 

loss  may  be  alleged  to  be  by  barratry  of  the  mariners,  though 
also  caused  by  prisoners  of  war  on  board  830 

2.  By  and  against  whom  barratry  may  be  committed — general 
owners  and  charterers, 

DO  aet  ean  be  barratry  which  is  authoriied  either  by  the  gen- 
eral owners  or  the  owners  for  the  voyage  830 

taking  ahip  on  an  altered  voyage,  against  consent  of  the  mer- 
chant shipper,  but  by  directions  of  owner,  is  not  barratry  831 

nor  delivering  goods,  under  ftlse  bills  of  lading,  by  owner's 
directions  831 

owners  of  ship,  having  chartered  her  for  the  voyage,  cannot 
recover  as  for  a  loss  by  barratry,  in  respect  of  acts  done  by 
charterer's  agents  832 

barratry  cannot  be  committed  by  a  master  who  b  proved  to  be 
part^wner  832 

master,  having  $qmtaNe  interest  in  the  ship,  cannot  commit 
barratry  833 

but  he  may  do  so,  although  supercargo  or  consignee  of  the 
goods  833 

WMn  eharteran  are  to  be  considered  owners  in  relation  to  bar- 
ratry 833 

VOL.  n.  60 
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this  depeDds  oq  the  oonstraction  of  ohBitex^parly  833 

threefold  dWbion  of  charter-parties  aa  regaida  the  domiiiion 

they  confer  on  the  charteier  834 

when  charterer  is  so  far  to  be  considered  owner  as  thai  faarrft- 
try  can  be  committed  a^inst  him  by  the  master  and  maa- 
nera  with  the  privity  of  the  general  owner  835 

ma8ter*8  putting  out  of  the  coarse  in  order  to  smoggle,  with 
,  privity  of  general  owner,  held  barratry  againat  the  chvteier 
ship  ran  aground  by  the  master  and  genml  owner  held  bar- 
ratry as  against  uie  charterer  837 
3.  What  is  proof  of  an  allegation  of  loss  by  banatry, 

though  barratry  be  not  the  proximate  cause  of  loss,  but  only 
its  remote  occasion,  it  is  recoverable  under  a  count  for  bar- 
ratry 388' 
where  the  loss  is  proximately  caused  by  perils  of  the  seaa,  but 
remotely  by  barratry,  it  may  be  reooteieed  either  aa  a  losa  by 
perils  of  the  seas,  or  by  barratry  839 
so  where  proximately  eaosed  by  capture  839 
or  condemnation  as  enemy's  property                                            839 
but  sentence  of  condemnation  for  breach  of  blockade  iano  eon- 
elusive  proof  of  barratry  839 
if  the  loss  be  merely  bamtrous,  it  must  be  alleged  to  have 
been  by  barratry                                                                       840 
4.  Foreign  law  as  to  barratry, 
in  most  foreign  policiea  the  wovd  has  the  same  aenae  as  ia  our 

own  840 

in  some  it  is  a  risk  expressly  excepted  640 

in  others  inserted  841 

in  some  coon  tries  barratry  by  mastera  appointed  by  the  aasoied 

cannot  be  insared  against  841 

pveesnt  law  of  France  as  to  barratry  841 

former  law  there  841 

Vn.  Of  losses  within  the  general  ekuae  '<  all  other  loasea  and  mis- 
fortunea,  &c." 
this  clause  covera  other  oases  of  aea-damage,  &o.  of  the  like 

kind  with  those  specially  enumerated  849 

as  loss  of  one  British  ship  sunk  bv  being  fired  into  by  another      849 
so  losa  of  goods  thrown  overboard  to  prevent  their  falling  into 

the  hands  of  the  enemy  849 

damage  to  ship  by  being  blown  overboard  in  a  graving  dock      843 
or  disabled  in  being  taken  out  of  dock  843 

loss  on  goods  in  the  ooorse  of  being  conveyed  by  land  caxriage 

to  their  port  of  loading  843 

policy  against  '^all  risks  "  covers  every  thing  that  may  hap- 
pen, except  through  fraud  on  the  part  of  the  ssaured,  849,  in  note. 
Till,  liosses  recoverable  aa  the  legal  consequence  of  the  perils  in- 
sured against ;  expenses  of  survey  844,  note. 
1.  Loss  by  Mlvage, 
what  salvage  is  845 
when  and  to  whom  payable                                                          845 
who  are  to  contribute  to  the  payment  845 
in  respect  of  what  property  contribution  is  to  be  made                  845 
who  is  to  contribute  in  respect  of  freight  in  eoniae  ef  beitg 

earned  when  salvage  service  is  done  845 

principles  on  which  amount  of  salvage  is  regulated  846 

judgment  of  Sir  J.  NichoU  in  the  Salacia  ^  846 

lialulitT  of  underwriter  for  salvage ;  principle  oa  which  it  de- 
pends 846 
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•aWage  losses  are  not  daimed  by  a  speoial  oouDt  847 

^  on  recapture,  amonnt  of  salvage  must  be  asoertalned  before  it 

can  be  recovered  84 

^  S.  Loss  bv  charges  incnrred  in  laboring  for  the  defence,  safe* 

'  gnard,  &c.  of  the  thing  insared, 

these  charges  may  be  recovered  either  as  an  average  loss  or  as 
money  paid  to  the  nse  of  the  nnderwriters  848 

'  3.  Loss  by  necessary  expenditures, 

'  necessary  expenditures  for  repair  of  ship  recoverable  as  a  direct 

consequence  of  sea-perils  848 

expenses  of  endeavoring  to  procure  restoration  of  captured 
1  ship  840 

I'  expenses  incurred  during  detention  by  embargo  840 

principle  on  which  such  expenses  are  or  are  not  recoverable        850 

'  LOSS,  PROOF  OF  — 

*  1.  Fact  of  loss— how  proved  ii.  1337 

protest  of  captain  is  not  legal  evidence  in  chief  of  this  fact  1337 

survcj^,  how  far  evidence  and  eflbct  of  1337,  in  note. 

what  is  proof  of  confiscation  1 338 

■  presumptive  proof  of  loss  1338 

not  sufficient  to  show  storm,  &o.,  but  proof  must  show  that 

i  loss  was  caused  thereby  1338,  note. 

nor  is  it  enough  to  shew  that  vessel  was  seaworthy  when  the 
voyage  began,  and  that  repairs  have  been  made ;  they  must 

I*  be  shown  to  have  arisen  by  extraordinary  peril  1338,  note. 

S.  Amount  of  loss  —  need  never  be  proved  where  loss  total  and 

policy  valued  1338 

proof  of  amount  of  loss  in  open  policies  1330 

I  m  case  of  total  loss  on  ship  1330 

in  case  of  average  loss  ana  repairs  1330 
assured  may  recover  for  a  partial,  though  he  has  declared  for  a 

total  loss  1330 
t                                    loss  by  salvage  may  be  recovered  without  being  specially  de- 

clsred  for  1330 

^  extent  of,  how  proved  1330 

where  no  proof  given,  nominal  damages  only  can  be  recovered  1330 

I  amount  of  loss  in  cases  of  doable  insurance  1340 

in  cases  where  assured  has  effected  policy  to  protect  the  inter- 
ests of  other  parties  ss  well  as  his  own  1340 
interest  on  the  amoubt  of  loss  since  3  &  4  W.  4.  e.  49.  1340 
interest  recoverable  on  bottomry  loans  1340 
8.  Proof  of  loss  as  alleged  •--  variance, 
what  will  constitute  a  variance  since  the  New  Rules  1341 
instance  of  former  strictness  of  courts  as  lo  variance  134 1 
what  is  proof  of  an  silegmtioB  of  loss  by  perils  of  the  seas  1349, 1343 
what  is  proof  of  loss  by  firs  1344 
what  is  proof  of  loss  by  capture  and  seiiue  1344 
what  is  proof  of  loss  by  barratry  1344 

LOST  OR  NOT  LOST,  of  the  clause  '<  lost  or  not  lost "  i.  95 

resson  for  its  insertion  95 

not  striotly  necessary  in  all  eases  95 

as  where  assured  and  underwriters  are  both  ignorant  of  loss 

when  policy  effected 
under  this  clause  an  average  loss  may  be  recovered,  though  it 

has  taken  place  before  policy  effected,  or  interest  of  assured 

commenced  96, 933 

a  policy  with  the  clause  is  a  contract  of  indemnity  against  all 

past  as  well  as  future  losses  96 
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LOST  OR  NOT  LOST  -  (continued) 

if  loss  known,  at  time  of  efiecting  poliey,  to  assoxed  only,  it 

will  not  be  protected  by  the  policy  86 

eflSdct  of  the  claose  in  time  policies  410  &  note. 

LUGGAGE,  PASSENGER'S,  does  not  contribate  in  geneni  aTer- 

age  ii.  919 

MANIFEST.    Omission  of  part  of  cargo  in  manifest,  vitiates  the  pol- 
icy i.  717 
expenses  caused  by  detention  of  goods  for  false  manifest,  gire 
no  claim  against  underwriter  on  ship                                    ii.  791 

MARINE  INSURANCE,  definition  of  i.  S 

objects  of  marine  insurance  3 

bauness  of  marine  insurance,  as  carried  on  by  private  undei^ 

writers  and  public  companies  4,  5 

utility  of  marine  insurance  5 

principle  on  which  the  whole  83rBtem  of  insurance  depends  6 

n^ode  of  calculating  the  required  premium  6,  7 

premium  stated  at  so  much  per  cent,  on  the  sum  insured  7 

principle  on  which  the  underwriter  contributes  to  make  good 

losses  7 

of  the  indemnity  afforded  by  marine  insurance  8,  11 

to  prevent  the  assured  from  suffering  /osi,  not  to  enable  him 

to  make  again,  is  the  aim  of  marine  insurance  6 

in  France  no  insurance  can  be  made  against  loss  of  future 

freight  or  expected  profit  9 

aliter,  in  Elngland  and  in  the  United  States  9 

whether  the  assured  receives  a  full  indemnity  for  his  loss  de- 
pends on  the  sufficiency  of  the  sum  insured  to  cover  the 

whole  interest  9 

indispensable,  that  the  assured  should  have  an  interest  at  risk, 

at  the  moment  of  loss  11 

this,  the  main  distinction  heiween  contracts  of  marine  insurance 

and  mere  wagers  on  the  issue  of  sea  ventures  19 

mode  in  which  the  business  of  marine  insurance  is  practically 

conducted  13  - 14 

mode  of  settlement  as  between  the  assured,  the  broker,  and  the 

underwriter,  by  the  usage  of  Lloyd's  15 

MARINE  INTELLIGENCE.  Query,  whether  articles  of  marine  in- 
telligence in  the  public  papers  axe  supposed  known  to  the 
underwriter  i.  564 

held  to  be  so  in  United  States  when  contained  in  papers  regu- 
larly taken  and  filed  by  them  564 

mere  items  of  general  news  are  not  supposed  to  be  known  664 

MARINE  INTEREST,  where  money  raised  on  bottomry  to  repair 

general  average  losses  is  brought  into  contribution  ii.  917 

can  common  interest  be  recovered  upon  I  —  sembUf  it  may  1340 

MARKET.    What  is  a  deviation  under  insurances  to  a  port  and  a  nutr-- 

.  ket?  i.  359 

duration  of  risk  on  goods  so  insured  438 

fluctuation  of  markets  not  to  alter  the  amount  of  underwriter's 
liabiUty  ii.  964, 965 

MARKET  PRICE,  at  port  of  destination,  how  made  up  ii.  964,  965 

MAST  cut  away,  to  save  ship  and  cargo,  is  general  average  loss  ii.  893 

so  if,  after  being  snapt,  or  sprung  by  the  wind,  it  is  cut  away 
from  the  rigging  894 

MASTER,  THE,  of  naming  the  master  in  the  policy  i.  31 

of  changing  the  master  181  — 183 
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MASTER,  THE  —  (coniinved) 

(See  Changing  the  Master,  mpr^,) 
1.  Power  of  the  master  to  hypothecate  the  whole,  or  sell  part  of, 

oargo  for  the  sake  of  the  ship  183 

he  can  od)j  sell  part  when  a]l  other  meane  fail  183 

an4  then  only  in  order  to  enable  the  ship  to  pnnne  her  original 
Tojage  184 

he  ean  only  ^  the  whole  in  eases  of  oTerbearing  neeessity  184 

bat  the  whole  may  be  hypothecated  184 

power  of  the  maeler,  in  ease  the  fiiet  ship  is  disabled,  to  send 
on  the  cargo  in  another  184 

he  may,  in  case  the  first  ship  is  disabled,  prooure  anoUier  to 
take  on  the  cargo  186 

and  the  shipowner  is  entitled  to  full  freight,  if  the  goods  ar- 
rive in  sock  sobstitnted  ship  185 

where  it  is  clearly  for  the  interest  of  the  merchant  that  the 
goods  should  be  foi:warded,  cTcn  at  a  higher  freight,  the 
master,  as  his  agent,  ought  so  to  forward  them  186 

if  the  ffoods  be  perishable,  and  no  ship  at  hand,  so  that  they 
would  be  spoiled  if  kept  till  forwarded,  the  master  may  sell 
them  in  the  port  of  distress  186,  187 

the  master,  in  faot,  in  these  eases,  has,  by  the  English  law,  a 
discretionary  power  either  to  sell  or  to  tranship  187 

the  law  in  France  and  the  United  Sutes  makes  it  his  duty  as 
well  as  right  to  act  in  sach  cases,  for  the  best  interests 
of  all  concerned  187 

Statement  of  the  law  by  Mr.  Ch.  Kent  188,  see  note. 

9.  Power  of  the  master,  m  case  the  fiist  ship  is  disabled,  to  send 
on  the  cargo  ia  another, 

where  the  master  has  sent  on  the  cargo  at  an  increased  freight, 
can  the  underwriters  on  goods  be  called  on  to  make  good 
their  proportion  of  each  increased  charge  f  188 

in  France  they  may  188 

but  not  in  this  country  or  the  United  States :  semUe  189 

3.  Power  of  master  to  sell  the  ship  or  the  whole  cargo, 

sale  of  ship  or  whole  of  cargo  by  master,  can  only  be  justified 
in  cases  of  the  most  extreme  emergency  189 

moral  necessity  and  meaning  of  189,  note. 

limitations  of  master's  power  to  aell  ship  190 

the  ship  most  be  reduced  to  such  a  state,  by  the  perils  insured 
against,  as  to  make  a  safe  termination  of  theadrenture,  as  to 
her,  hopeless  190 

as  where  she  is  wrecked  to  pieces  199 

or  where,  e? en  though  her  timbers  still  hold  together,  she  ia 
yet,  under  the  drcamstances,  hopelessly  irreparable  191 

or  where  she  is  cast  away,  &c.,  the  master  cannot  raise  fundsi 
or  procure  materials  for  her  repair  191 

bat  the  ctreomstances  most  be  such  as  to  leave  the  master  no 
altematiTe  as  a  prudent  and  skilful  man  acting  bonAfide^  for 
the  best  inteiests  of  all  concerned  191 

a  mere  difficulty  in  procuring  funds  or  materials  will  not  jos- 
tiff  a  sale  199 

if  it  be  dear  that  to  repair  the  ship  so  as  to  keep  the  sea  will 
cost  more  than  she  will  be  worth,  when  repaired,  this  will 
justify  a  sale  19S 

law  in  the  United  States  in  this  respect  193 

and  of  France  193,  194 

4.  Power  of  selling  the  iffAolSBcargo^ 

60* 
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MASTER,  TB:E'^  (continued) 

like  that  of  selliog  the  ship,  is  eonfined  to  eases  of  extreme 
aod  DTgent  necessity  195 

law  as  laui  down  by  liord  Stowell  in  the  case  of  the  Giatitn- 

dine  ld5 

where  a  sea-damaged  cargo  in  a  port  of  distress  is  in  danger  of 
perishing  by  putrefaction,  if  not  sold,  the  master  has  a  right 
to  sell  it  195 

whether  the  ship  be  disabled  or  not  195 

where  the  cargo  is  notof  a  perishable  nature,  and  there  exist 
means  of  transhipment,  the  master  cannot  sell  it,  though 
the  ship  be  disabled  196 

ohteTj  where  there  are  no  means  of  transhipment  196 

where  sale  by  master  is  not  otherwise  justifiable,  it  will  not  be 
rendered  so  by  a  decree  of  the  Vice-admiralty  court  direct- 
ing it  196 
5.  Powers  and  duties  of  the  master  in  case  of  abandonment, 

in  cases  of  constructire  total  loss,  the  master  is  bound  to  make 
every  exertion  in  his  power  for  the  defence,  safeguard,  aod 
recoTory  of  the  property  insured  196,  1079,  note 

in  all  that  he  does  within  the  scope  of  his  authority  while  so  em- 
ployed, he  will  be  regarded  as  agent  for  the  party  who  may 
ultimately  turn  out  to  be  concerned,  whether  the  assured  or 
the  underwriter  197,  1079,  note. 

doty  of  master  aod  mariners  in  case  of  capture  1079,  note. 

duty  of  in  reference  to  transhipment  of  cargo  in  case  of  dis- 
aster 1139,  note. 

MATE  cannot  insure  his  wages  i.  SOB 

East  India  ship  not  seaworthy  unless  she  have  on  board  a  mate 
capable  of  narigating  her  in  case  of  illness  or  death  of 
captain  689, 683 

should  be  competent  to  take  command  in  case  of  death,  or 
disability  of  master  183,  note. 

MATERIALITY  of  fact  concealed  is  a  question  for  the  jury  570 

query,  whether  in  forming  their  judgment  on  this  point  Uiey 

may  be  assisted  by  evidence  of  brokers,  underwriters,  &c.  571  -  576 
so  materiality  of  representation  is  for  the  jury  519 

what  representations  are  material  (see  Representations)        515-590 

MATERIALS,  OLD,  are  to  be  applied  towards  payment  of  the  new, 

before  deducting  thirds  :  semble  ii.  984 

funds  to  be  deducted,  not  from  value  of  new  materials  alone, 
but  from  expense  both  of  labor  and  materials  984 

MAURITIUS,  THE,  in  commercial  language,  is  an  Indian  island  i.  78 

MEMORANDUM  OR  WARRANTY  TO  BE  FREE  OF  AVERAGE. 

1.  Object  and  form  of  the  common  memorandum, 

reasons  for  its  introduction  into  policies  ii.  851 

similar  clauses  contained  in  the  policies  of  all  states  853 

form  of  common  memorandum  in  use  at  Lloyd's  859 

form  as  employed  by  the  insurance  companies  859,  note  (a) 

2.  Construction  of  the  common  memorandum, 

what  articles  are  included  under  the  words  of  the  memorandum  853 

meaning  of  the  words  **  warranted  free  of  average  "  854 
as  to  memorandum  articles,  the  underwriter  insures  against 

their  total  loss  only  854 
what  amounts  to  such  a  loss  on  memorandum  articles  as  to 

make  the  underwriter  liable,  notwithstanding  the  clause  854 

cases  of  absolute  total  loss  855 

absolute  total  loss  of  part  855 
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MEMORANDUM  OF  WARRANTY  TO  BE  FREE  OF 
"  -  AVE  RAGE  —  (continued) 

cases  of  coDstnictiTe  total  loss  856 

'^^  meaoing  of  the  words  *'  unless  general "  856 

meaning  of  the  words  "  or  the  ship  be  stranded  "  857 

nr  reason  of  introdacing  them  857 

^i:  to  give  effect  to  these  words  it  ne^  not  he  shown  that  loss  was 

the  direct  resak  of  the  stranding  858 

anderwriter  is  liable,  though  stranding  take  place  in  one  part 
KK  of  the  vop^,  and  the  loss  in  another  858 

iiz  bat  it  must  take  place  while  the  memorandum  articles  are  still 

at  risk  859 

it  must  be  a  stranding  of  the  ship  859 

cr2:  general  meaning  of  the  whole  memorandum  859 

tti  what  is  a  stranding  within  the  meaning  of  the  memorandum 

(see  Stranding)  860  -  865 

B  exception  to  the  common  memorandum  is  made  as  to  damage 

ii-  caused  by  bilging  in  some  American  policies  865,  noto 

JU2  3.  Adjustment  of  loss  under  clauses  warranted  free  of  STcrage  on- 

^  der  five  and  three  per  cent., 

how  the  required  per  centage  of  loss  is  to  be  made  up  865 

successive  ayerage  losses  may  be  added  together  to  make  up 

the  required  per  centage  866,  see  note 

but  general  and  particular  average  cannot  866 

expenses  incurred  in  saving  or  preserving  cargo  cannot  be 
added  to  make  up  the  amount  866 

*'  nor  expenses  of  ascertaining  the  amount  of  loss  867 

4.  How  per  centage  to  be  calculated, 

on  account  at  risk  at  time  of  loss  867 

stu  when  insured  in  gross,  on  the  whole  quantity  of  each  enume- 

:i£  rated  article  867 

on  goods  shipped  in  bulk,  on  the  whole  cargo  868 

'ifi  unless  where  each  class  separately  valued  868 

where  merely  shipped  in  separato  packages,  without  separate 
valuation,  the  per  centage  is  calculated  on  the  whole  868 

g^  clauses  inserted  to  prevent  this  mode  of  calculation  869 

effect  of  these  clauses  869 

where  damage  exceeds  required  per  centage  on  the  whole 

amount  as  well  as  on  the  separate  lote  870 

liberal  construction  where  these  clauses  not  inserted  870 

*'  premium  and  costs  of  insurance  included  in  the  value  on  which 

per  centage  and  loss  to  be  calculated  870 

^^  if  per  centage  exceed  required  amount,  underwriter  liable  for 

the  whole,  not  only  for  the  surplus  870 

^  MISREPRESENTATION.    (Sw  Representation.) 

[^  MISSING  SHIP.    When  ship  is  oat  of  time  so  as  to  make  the  non- 

disclosure of  her  time  of  sailing  a  material  concealment  i.  540 

cases  on  the  point  (see  C&noeabnetU)  ,  641  -  551 

the  question  whether  a  ship  inout  qf  time  is  exdosively  for 
the  jury  543 

t'  when  assured  intended  not  to  insure  till  there  vras  reason  to 

suppose  the  ship  missing,  this  ought  to  be  diBolosed  550 

^  when  ship  whieh  has  not  been  hesLrd  of  since  sailing  is  to  be 

piesnined  lost  at  sea.    (See  Foundering  at  Sea)  ii.  793 

^  lilSTAKE  OR  MISCONDUCT  OF  CAPTAIN  AND  CREW,  if 

competent  at  the  outset  of  the  voyage,  will  not  preclude  the 

(' .  assured  from  recovering  for  loss  proximately  caused  by  the 

perils  insured  against  ii.  767-779 
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mSTAKE  OR  BnSCONDUCT  OF  CAPTAIN  AND  CREW  — 

{continued) 
where  lose  is  directly  referable  to  eueh  mklake  or  nuaoondact, 

the  underwriter  is  discharged  772 

as  where  ship  ie  hroken  up  in  oooeeqnenoo  of  negligence  in  not 

repairing  773 

or  goods  are  damaged  in  eonMqnonoe  of  e^tain'e  ovezfilling 

boiler  773 

IflSTAKES  IN  POLICY.  A  mistake,  clearly  proved  to  be  sneh, 
may  be  altered  by  a  eomt  of  equiiy  without  eonaest  of  pur- 
ties  i.  61  &  note,  1945,  1946 

but  a  court,  even  of  equity,  will  not  alter  the  poKoy  on  this 
ffroond  except  on  the  deareet  endenoe  59 

and  courts  of  law  wOl  not  exercise  this  power  at  all  59 

a  mistake  made  in  declaring  iuterest,  or  name  of  ship,  may 
howerer  be  corrected,  in  a  clear  case,  even  by  a  court  of  law       53 

a  memorandum  correcting  a  mere  mistake  by  eonseoEt  ai  parties 
requires  no  fresh  stamp  61,  69 

MOB,  com  seized  by,  is  a  loss  by  mrates  within  the  policy  ii.  817 

but  not  recoTcrable  as  a  detention  by  people  817, 1341 

MONET  HAD  AND  RECEIVED  lies  to  recover  back  losses  im- 
properly paid  iL  1941, 1310 
or  proceeds  of  salvage  improperly  withheld  1941, 1310 

MONET  PAID.    Whether  it  lies  to  reoorer  preminms  at  suit  of 

broker  i.  137, 138.  iL  1310 

MONOPOLIES  of  Bast  India  and  South  Sea  companies  abolished         i.  713 
reference  to  cases  decided  upon  them  713 

MOORED  IN  SAFETT.    What  constitutes  a  mooring  in  safety  i.  451 

the  ship  must  have  been  for  twenty-four  hours  in  a  state  of 

phyucal  safety  451 

and  ofpo&ikal  safety  459 

must  be  so  moored  as  to  have  an  opportunity  of  unloading  and 
discharging  453 

MORTGAGEE  AND  MORTGAGOR,  insurable  interest  of 

the  mortgagee  has  an  insurable  interest  on  account  of  his  debt, 
aad  the  mortgagor  in  respect  of  his  equity  of  redemption       i.  951 

hence  factor,  to  whom  goods  have  been  mortgaged  by  his 
foreign  principal,  may  insure  the  legal  interest  on  his  own 
account,  and  the  equitable  interest  on  account  of  his  principal      951 

mortgagee  of  ship  may  protect  his  interest  by  policy  in  the 
common  form  959 

in  case  of  loss,  though  he  may  recoYer  the  whole  amount  in- 
sured, yet  he  can  only  retain  so  much  as  is  sufficient  to 
cover  his  mortgage  debt  959 

unless  he  can  prove  that  he  tntended  to  insure  the  interest  of 
the  mortgagor  also  959 

the  mortgagor  retains  an  insurable  intsrtet  in  the  mortgaged 
property  to  its  full  value  959 

a  creditor  to  whom  goods  are  consigned  as  a  collateral  security 
may  Insure  them  on  his  own  account,  and  reeover  to  the 
amount  of  his  debt  959 

a  pledgee  of  the  bill  of  lading,  with  whom  a  policy  etbcted  by 
the  consigDces,  in  their  own  names,  has  been  depoelted  ss  a 
collateral  security,  may  sue  thereon  in  his  own  name  959 

MUSTER  ROLL,  what  it  is  i.  094 

is  important  as  a  proof  of  national  character  694 

MUTINOUS  CONDUCT.    Deviation  compelled  by  mutinous  violence 

of  the  crew  is  barratry  of  the  mariners  ii.  890 
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^-  MUTINOUS  CONDUCT  —  (amrinuerf) 

and  does  not  discharge  the  nnderwriten  i.  390 

1  mntinoaaly  seizing  and  running  the  ship  ashore  is  barratry  of 

the  mariners  ii.  630 

L  matinons  seizure  and  subsequent  desertion  of  ship  is  a  ground 

of  abandonment  1070, 1073 

b  when  restoration  of  floods  after  such  seizure  and  desertion  does 

not  defeat  the  right  to  recover  as  for  a  total  loss  1117 

t  MUTUAL  INSURANCE,  ASSOCIATIONS  FOR.    Origin  of  dube 

or  associations  of  shipowners  for  mutual  insurance  i.  85 

i  in  these  clubs  all  the  members  divide  losses,  each  entering  his 

ship  for  a  certain  amount  85 

the  members  of  such  associations  only  nuHvidualfy  not  coUeet- 

ivdy^  liable  85 

,  attempt  to  make  them  collectively  liable,  held  illegal  85 

'  not  necessary  to  state  on  the  policy  the  respective  sums  for 

^  which  the  members  severally  oind  themselves  ^  85,  note  {k) 

advantages  and  disadvantaged  of  insuring  iprith  such  associations        80 
where  committee  of  such  association  refused  to  adjust  at  re- 
quest of  assured,  held  that  he  might  sue  on  pohcy  without 
adjustment  86 

i  actions  by  and  against  members  of  mutual  insurance  associa- 

tions ii.  1951 

precedents  of  declaration  in  such  action  1S54 


;  NAME  OF  SHIP  IN  THE  POUCT.    Reason  why  the  ship  must 

bo  named  in  the  policy  i.  170 

error  in  name  unimportant,  if  underwriter  not  thereby  misled 

170,  171 
a  misdescription  of  the  Und  ofsJup,  if  fraudulent  and  the  un- 
I  derwriter  misled  by  it,  would,  it  seems,  avoid  the  policy  171 

the  word  "  ship  "  means  properly  a  vessel  with  three  masts 
and  of  large  dimensions  173 

I  a  ship  intended  to  be  used  as  a  letter  of  marque  or  privateer 

ought  to  be  described  or  represented  socordingly  179 

NATIONAL  CHARACTER,  of  OMsured^  how  influenced  by  domicil. 
I  (See  Domicil)  i.  03-104 

of  praperht,  how  affected  by  trade :  aa  by  keeping  up  a  trading 
I  establishment  in  a  hostile  country  104  - 107 

I  NATIONAL  CHARACTER,  PROOFS  OF.     Ship  must  have  on 

[  board  all  proper  proofs  of  national  character  as  required 

either  by  the  general  law  of  nations  or  by  treaties  L  635,  689 

but  not  those  merely  required  by  private  ordinances  of  the 
captor  state  637,  693 

1  the  underwriter  must  show  by  what  international  treaty  the 

documents  for  want  of  which  the  ship  is  condemned  are 
required  693 

if  ship  is  warranted  or  represented  neutral,  the  want  of  such 
documents  m  any  part  of  the  voyage  discharges  the  under^ 
writer  636 

in  other  cases,  it  is  sufficient  if  she  have  such  documents  on 
board  at  the  fime  of  seizure  689 

want  of  proper  documents  is  only  a  defence  when  the  insurance 
is  effected  by  the  shipowner  694,  695 

of  the  proofs  of  national  character  required  by  the  law  of  na- 
tions, as  the  flag,  passport,  register,  &c.  633-635 

NAVIGATION  LAWS.    The  original  act  of  navigsUon  i.  708 

i  its  subsequent  modifications  709 
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NAVIGATION  L  AWS  —  (c(m/tiiic«0 

present  nayigation  laws  709 

risks  Ule^l  as  oontraTeoiog  the  nsTigatioii  laws  709 

insarance  on  ship  sailing  from  foreign  joort  withont  a  doe  com- 

plement  of  Bntlsh  seamen  undw  6  (i.  4.  c.  109.  ss.  19. 18.      709 
insarance  on  ship  outwards  not  rendered  illegal  by  contingent 

▼iolation  of  navigatioB  aels  oo  the  homaoard  Toyage  710,  711 

importation  of  American  goods  in  ships  American  built,  but 

British  owned  711 

importation  of  goods  not  specifically  enomerated  711 

NECESSmr,  VOYAGE  OF,  mast  be  panned  without  delay  and  by 

the  most  direct  coarse  i.  390 

NEGUGENCE  OP  MASTER  AND  CREW,  if  originally  compe- 
tent, does  not  discharge  anderwriter  where  loss  proximately 
caased  by  the  perils  insured  against  ii.  767  -  770,  h  notes, 

eases  where  question  hss  been  whether  negligence  in  fiict  ex- 
isted 770,  771 
negligence  of  master  and  crew,  where  not  originally  compe- 
tent, is  unseaworthiness                                        772,  i.  681  -  684 
where  tbe  loss  is  directly  caused  bv  the  acts  or  misconduct 
(not  amounting  to  banatry)  of  the  master  and  ere w^  the 
underwriter  is  discharged                                        ii.  779,  A  noi^. 
ship  broken  up  and  sold  owing  to  the  negligence  of  the  sgents 

of  the  sssured  in  not  repairing  779 

damage  by  bursting  of  boiler  pipe  owing  to  captain's  having 

filled  the  boiler  overnight  in  a  hard  frost  773 

failure  to  have  ship  propsrly  documented  773 

or  to  navigate  her  sccoraing  to  provisions  of  convoy  acts  773 

loss  arising  from  mere  error  in  judgment  of  msster  is  at  charge 

of  underwriters  774 

for  loss  from  bad  stowage,  or  rats,  the  underwriters  are  not 

liable  774 

nor  for  loss  occasioned  by  theft  775 

or  by  defect  of  ship's  tackle  775 

nor  for  loss  on  goods  improperly  carried  on  deck  775 

(See  Ownof't  KuponMUty  for  Acts  or  NegUgenee  of  Ulster 
and  Oreut) 

NEGUGENCE  OF  POLICY  BROKERS  AND  OTHER  AGENTS, 
ACTIONS  FOR.    Unpaid  agents  are  liable  for  groes  neg- 
ligence i.  149 

what  is  gross  negligence  in  such  sgents  149,  150 

they  are  bound  to  show  the  same  degree  of  skHl  and  diligence 
as  might  fairly  have  been  expected  of  their  principals  159 

even  where  unpaid  agent  is  not  legally  compellable  to  act,  he 
is  liable,  if  he  does  act,  for  the  consequences  of  gross  negli- 
gence 150 

but  not  for  a  mere  non-feasance  150 

where  mercantile  correspondent  cannot  procure  insarance  on 
the  terms  directed,  he  should  give  prompt  notice  thereof  to 
his  principals  151 

if,  instead,  l!e  insures  on  different  terms,  he  is  liable  for  the 
consequences  151 

so,  consignee  of  bill  of  lading,  if  he  accepts  it,  is  liable  for  the 
consequences  if  not  insuring  pursuant  to  the  directions  of 
his  consignor  159 

fitters,  whether  mercantile  correspondent,  under  directions  to 
insure,  if  he  fail  to  procure  insurance  at  Lloyd's,  is  bound  to 
seek  it  elsewhere  153 
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WAQM 

NEGUGENCE  OF  POLICY  BROKERS  AND  OTHER  AGENTS, 
ACTIONS  FOR  —  (con/tnti^) 

or  to  go  far  beyoQd  Um  iimiU  of  hU  plaoe  of  leeidenoe  163 

poUcy  brokers  are  liable,  unlesf  they  act  with  such  a  reatona- 
ble  degree  of  akill  and  diligence  aa  nay  Itirlv  be  evpeoted 
of  peraona  of  average  capacity  ia  their  profeaeiony  under 
aimilar  circamstancea  153 

^  it  ia  actionable  negligence  in  a  policy  broker  not  to  communi- 

cate facta  clearly  material,  e.  g.  time  of  ahip'a  Bailing  154 

aUier  of  facta  the  materiality  of  which  may  be  doubtfol  154 

neglecting  to  procure  atamped  policy  in  doe  time  iiom  aa  in- 
aurance  company  ia  actionable  negligence  155 

80  failing  to  inaert  in  policy  ordinary  dauaaa  neoeaaary  for 
ahip'a  protection  155 

ao,  making  risk  on  gooda  commence  at  Urmimu  a  qw^  when, 
from  hia  inatractioaa,  it  ia  eleai  tbev  were  loaded  elaewhere      155 

but  non-inaertion  of  occaaional  and  leaa  ordinary  claoaea  will 
not  make  broker  liable  in  the  abeence  of  dear  and  eiplieit 
inatrnctiona  156 

thoa,  in  the  abcenee  of  aueh  inatrnctiona,  he  will  not  he  liable 
for  inauring/nitf  free  of  average  156 

not  for  inanring  other  periahable  articleewiUi  a  company  which 
omita  the  elauae  making  them  liable  for  avenge  loaa  th«r«on 
in  caae  ofs^oiufifi^  157 

90,  if  broker  receive  no  ezprev  inntroetiona  to  abandon,  he  ia 
not  liable  for  the  oonaequeneea  of  not  doing  ao  157 

80,  in  the  abaence  of  preciae  inatrnctiona,  he  is  not  liable  fotr 
not  inserting  "  leave  to  carry  simulated  papera  "  157 

bat  for  omitting,  in  the  face  of  expreaa  inatructiona,  to  inelnde  pre- 
mium and  coata  of  inaoranee  m  the  anm  inaored,  he  ia  liable      157 
^  be  may  be  liable,  not  only  for  failure  properly  to  efieet  the  pol- 

icy, but  also  for  negligence  in  not  collecting  and  paying  over 
losaea  163 

the  true  teat  of  hia  liability  ia  in  all  caaea  to  aak  whether  he 
did  what  a  policy  broker  of  average  capacity  might  fairly  be 
expected  to  do  under  the  eireumatanoea  156 

can  other  broken,  &c.  be  called  to  give  their  opinion  on  this 
^  point  158 

decision  of  court  of  King's  Bench  in  the  negative  in  Campbell 
I  V.  Rickarda  158, 159 

I  of  Common  Pleas  in  the  affimative  in  Chapmnn«.  Walton    160-169 

the  latter  deciaion  preferable  169 

measure  of  damages  in  the  action  163 

t  nature  of  deiSMiee  16S 

any  defence  is  open  to  the  agent  which  would  have  been  avail- 
able for  the  underwriter  16S 

F  NET  PROCEEDS,  comparison  of,  not  the  true  mode  of  adjusting  par- 

ticular average  on  gooda  ii.  969-971 

NEUTRALITY.    Deflnition  of  neutral  state  i.  734 

'  any  atate  may  be  treated  aa  neutral  by  either  belligerent,  long 

after  it  has  ceased  to  oboerve  a  strictly  neutral  conduct  735 

principal  duties  imposed  by  a  state  of  neutrality  785 

^  (See  Warranty  ofNeuira&ty) 

NEW  FOR  OLD.    Deduction  of  one^hird  new  for  old  ii.  979  -  987 

'  diiCerenoe  between  English  and  Ameiican  rul^  on  thi»  aub- 

^  ject  -989,  note. 

,  *    NEWS.    On  what  aaaured  may  give  notice  of  abandonment      ii.  1053, 1054 

J  mere  items  of  general  news  need  not  be  disclosed  i.  565 
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NEWFOUNDLAND  TRADE,  usage  of,  not  to  land  oatward  eargo 

for  iome  months  after  arrival  oatwards  i.  67 

to  make  banking  and  intermediate  Tojages  67 

duration  of  risk  on  oatward  cargo  in  i.  435 

inception  of  risk  on  ships  insured  for  the  homewaid  Toyage 

*'  at  and  from  "  ports  m  Newfoundland  446 

NOBONAL  DAMAGES  only  can  be  recorered  where  do  proof  offered 

of  the  amount  of  loss  ii.  1349 

NOTICE  OF  ABANDONMENT,  what  it  is  u.  909 

only  required  to  make  a  constructiTe  total  loss  998, 1053 

nugatory  in  cases  of  absolute  total  loss  998, 1001 

inoperative  and  inadmissible  in  cases  of  average  loss  999 

distinction  between  right  to  recover  as  for  a  total  loes  and  right 
to  give  notice  of  abandonment  995,  1053 

1.  On  what  kind  of  intelligence  assured  may  give  notice  of  aban- 
donment 1053 
on  hearing  of  a  constructive  total  loss,  such  notice  may  be  given 

inmicdiately  1054 

where  inteUigence  turns  out  to  have  been  Mse,  notice  of  aban- 
donment goes  for  nothing  1065 
true  effect  of  notice  of  abandonment  1055 
no  notice  of  abandonment  can  be  valid  unless  justified  by  ex- 
isting facts                                                                             1056 
even  though  it  be  so,  it  does  not,  per  m,  give  the  right  to  re- 
cover as  for  a  total  loss,  unless  accepted                                   1056 
9.  Form  of  notice  of  abandonment, 
no  precise  form  required                                                       iL  1161 
need  not  be  in  writing                                                                  1161 
it  must  be  direct,  plain  and  unequivocal                                       1161 
claim  for  total  loes  followed  by  payment  is  evidence  of  notice 

of  abandonment  1169 

how  far  mere  claim  for  total  loss  implies  an  abandonment 

1169,  in  note, 
presumptive  proof  of  notice  in  the  United  States  1169 

the  grounds  of  abandonment  should  be  sent  with  the  notice 

1163,  in  note, 
and  it  has  been  held  that  no  other  ground  of  abandonment  can 

be  relied  upon,  than  those  stated  1163,  St  in  note, 

no  deed  of  cession  requisite  to  complete  abandonment  1163 

3.  Time  within  which  notice  of  abandonment  must  be  given, 
reasons  why  it  should  be  given  promptly  1163 

no  fixed  rule  as  to  the  time  1 164 

whether  notice  given  in  seasonable  time  is  a  question  for  the 

jury,  where  m  facts  are  not  agreed  1164,  in  note, 

if  the  intelligence  is  certain,  and  the  disaster  clearly  such  as 
gives  the  right  to  abandon,  notice  ought  to  be  given  imme- 
diately, 1164 
if  more  doubtful,  the  assured  has  more  time  for  giving  notice 

1164,  &  note, 
delay  can  only  be  allowed  to  verify  the  intelligence,  or  asoai^ 

tain  the  real  nature  of  the  loss  1165  &  note. 

notice  >io8d!ay#  after  ship  condemned  as  irreparable  held  too 

late  1165 

80  sixteen  days  after  result  of  final  survey  1165 

it  must  be  shown  that  assured  had  full  means  of  being  inform- 
ed of  the  real  facte  of  the  loes  1165 

notice  three  dvyn  after  first  proved  receipt  of  the  real  facte  of 
the  loss  sufilcient  in  case  of  sale  of  ship  abnNid  1166 
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NOTICE  OF  ABANDONMENT  —  (caniintted) 

aa9ared  must  give  notice  of  abaDdonment  immediately  on  hear- 
ing of  ship's  capture  or  detention  1166  &  note. 

nine  days  after  hearing  of  seizure  held  too  late  1166 

in  the  United  States,  provided  peril  still  subsists,  and  is  opera- 
ting on  the  property,  the  assured  may  wait  for  new  circum- 
stances, which  are  the  direct  consequences  of  the  peril,  be- 
fore giving  notice  1167  &  note. 

the  rule  is  different  in  this  country  1 167 

number  of  days  abandonment  may  be  delayed,  as  held  in  sev- 
eral cases  1167,  note. 

case  of  Kelly  v,  Walton  seems  to  show  that  a  right  of  aban- 
donment may  revive  according  to  the  American  rule  1168 

but  this  is  opposed  to  other  English  authorities  1 168 

where  the  information  is  uncertain,  or  the  nature  of  the  casu- 
alty indecisive,  a  reasonable  time  should  be  allowed  for  giv- 
ing notice  1169 

where  perishable  cargo  comes  into  port  sea-damaged  to  an  ex- 
tent that  cannot  at  once  be  ascertained,  assured  may  wait 
the  result  of  a  final  survey  1 169 

what  is  meant  by  electing  to  abandon  in  theirs/  instance  a  sea- 
damaged  carffo  1170 

assured  cannoWIie  by  and  delay  giving  notice  of  abandonment 
in  order  to  ascertain  the  state  of  the  markets,  Ac,  1 170 

notice  given /our  numths  after  having  taken  to  proceeds  of  sale, 
held  too  late.  1170 

notice  given  on  the  insolvency  of  a  party,  to  whom,  for  three 
years  after  loss,  assured  had  looked  for  payment,  held  too 
late  1171 

laboring  for  a  nunUh  after  suhneiaioo  of  ship  to  get  np  sea- 
damaged  wheat,  and  then  giving  notice  of  abandonment,  held 
too  late  1171 

notice  not  given  till  Jhe  weeks  after  notification  of  blockade  of 
ship's  port  of  destination,  held  too  late  1171 

OIL,  leakage  of,  caused  by  the  violent  laboring  of  ship  at  sea,  is  a  loss 

by  perils  of  seas,  though  stowage  not  damaged  ii.  759 

OLD  BfATERIALS  to  be  applied  towards  payment  of  the  new  as  far 

as  they  will  go,  and  thirds  ded  acted  from  the  balance        ,  ii.  984 

OPEN  POLICY.    Difference  between  valued  and  open  policies  i.  303 

what  an  open  policy  is  324 

principles  on  which  amount  of  interest  is  estimated  on  325 

premium  must  be  covered  by  the  sum  insured,  in  order  to  an 

indemnity  335 

practical  rule  for  Mioeitaining  the  sum  necessary  to  insure  so  as 

to  cover  the  rbk  395 

the  costs  of  insurance  must  also  be  covered  326 

charges  of  recovery  in  case  of  loss  ate  also  sometimes  included      327 
these  rules  observed  even  where  provision  is  made  for  return- 
ing the  premium  on  certain  specified  contingencies  387 
mode  of  adjustment  in  open  policies  in  cases  of  total  and  partial 

loss  328 

mode  of  proving  the  amount  of  interest  at  risk  328 

insurable  value  of  ship  in  an  open  policy  328,  &  note, 

of  freight  328,  3i  note, 

of  goods  328,  &  note. 

the  invoice  price  of  goods  at  the  port  of  shipment  is  the  true 
measure  of  their  insurable  value  in  open  policies  329 

VOL.   U«  61 
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OPEN  POLICY—  (continued)  "** 
mode  of  aacertaining  this  when  ioToioed  in  tiie  cnneney  of  a 

port  with  which  there  is  no  carrent  rate  of  exchange  339 
where  there  is  a  current  rate  price  must  be  calcnlated  at  Ike 

par  of  exchange  :  iemUe  329 

insurable  value  of  goods  purchased  by  barter  339 

is  drawback  to  be  deducted  in  calculating  insoiable  value  ?  339 
of  policies  in  which  the  amount  of  insurule  interest  fluctuates 

at  different  periods  of  the  risk  3^1 

mode  of  adjustment  od  such  policies  331 

OPENING  THE  POLICY.    Meaning  of  the  term  opening  the  policy 

as  applied  to  valued  policies  i.  303 

erroneous  doctrine  as  to  meaning  of  opening  the  policy  304 

true  meaning  of  opening  the  policy  in  cases  of  average  loss  30i 

fraud,  or  enormous  over-valuation,  are  the  only  cases  in  whidi 

the  valuation  will  be  set  aside  as  the  standard  of  indemnity,  308, 309 
bat  if  the  whole  of  the  interest  to  which  the  valuation  was  ia- 
tended  to  apply  has  not  been  at  risk,  the  policy  is  said  to  be 
opened  311 

and  the  assured  can  only  recover  such  inroportion  of  the  value 
in  the  policy  as  the  part  of  the  interest  actually  put  at  risk 
bears  to  the  whole  interest  as  valued        ^  311 

OPINION,  EVIDENCE  OF.    As  to  the  materudUy  of  a  fad  cod- 

eealed  or  misrepresented  i.  519,  571, 573 

or  as  to  whether  a  policy  broker  showed  a  reasonable  degree 
-of  ean,  skill,  and  judgment,  in  the  exerdse  of  his  bostDeas 

i.  158,  19S 
admissible  in  a  question  of  seaworthiness  i.  088 

OPORTO  TRADE,  usage  in  for  ships  to  complete  their  landing  outride 

the  bar  i.  09 

ORDERS,  calling  twice  for,  at  satne  port,  no  deviation  in  a  Baltic  risk    i.  369 

OVER  INSURANCE.    (See  DauMe  Insurance) 

OUT  AND  HOME.  A  voyage  out  and  home,  if  insared  at  a  single 
premium,  is  one  and  entire,  though  the  ship  may  make  many 

Sassages  i.  338 

touch  at  many  intermediate  ports  339 

hence,  if  a  ship  m  seaworthy  at  the  outset  of  snch  risk,  that 
is  enongh  to  satisfy  the  warranty  i.  050,  057 

OUTFIT,  in  whaling  voyages,  means  the  apparatus  for  taking  and 

striking  fish  i.  214 

as  such  it  is  not  covered  by  a  general  insurance  on  *'  goods  "  914 
nor  by  a  general  insurance  on  ^ship^^  817 

whether  "  cargo  "  covers  outfits  and  catchings  914,  in  note 

what  the  word  '^  outfit "  in  a  whaling  voyage  covers  914,  in  note 
but  it  is  covered  by  an  insurance  on  ship  when,  as  in  ccmmion 

voyages,  it  means  the  ship's  stores  and  prsvisions  917 

when  an  insurance  on,  terminates  214,  note 

OWNER'S  RESPONSIBILITY,  LIMITATION  OF.  Owner  re- 
sponsible at  common  law  to  the  full  extent  for  all  damage 
caused  by  acts  or  negligence  of  master  and  crew  u.  775 

the  law  maritime  limited  his  responsibility  to  value  of  ship  sad 

freight  770 

dififorent  acts  passed  in  this  country^  limit  his  responsibility  770, 777 
result  of  English  legislation  on  the  point  777 

construction  of  the  acts  777 

mode  of  calculating  value  of  ship  777 

mode  of  calculating  value  of  freight  777 
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OWNER'S  RESPONSIBILITY,  LIMITATION  OF'-(€ontmii^ 

fishing  stores  of  whaler  to  be  valued  as  part  of  the  thip  778 

the  acu  only  «>ply  to  registered  ships  778 

period  at  which  the  liabiSty  of  owners  and  masters,  as  oarriers 

of  goods,  begins  and  ends  778,  779 

master  and  owner  are  liable  for  loss  by  rats  and  thieves        774,  775 

PAROL  EVIDENCE,  ADMISSIBIUTT  OF.  Principle  and  ex- 
tent to  which  parol  evidence  is  admissible  to  explain  policies 

ii.  1316,  ft  note 
only  admissible  to  explain  doabtfnl  terms  1317,  &  note 

never  to  contradict  or  control  the  plain  language  of  the  policy      1317 

(See  Usagej  Evtaence  of) 

PARTIAL  LOSS,  as  distinct  from  total  ii.  964 

partial  loss  in  the  sense  of  total  loss  of  part  of  cargo.  (See 
TUal  Loss) 

PARTICULAR  AVERAGE,  general  doctrine  of, 

difference  between  particular  and  general  average  losses  il.  963 

definition  of  a  particular  average  loss  963 

adjustment  of  particular  average  963 
when  the  terms  **  partial  loss  "  and  *'  particular  average " 

should  respectively  be  employed  964 

on  the  employment  and  meaning  of  the  term  average  losses  966 

what  losses  are  particular  average  generally  955 

particular  average  losses  on  ship  966- 

expenses  of  repairs  966 

cost  of  replacing  ^oods  sold  966 
wages  and  provisions  during  repairs  and  detention  are  not  aa 

average  loss  on  underwriters  on  ship  957 

expenses  caused  by  detention  of  cargo  957 

particular  average  losses  on  goods  968 
loss  by  having  to  pay  freight  on  sesrdamaged  goods  arriving 

in  balk  is  not  a  charge  on  underwriters  on  goods  958 

nor  by  having  to  pay  freiffht  pro  ratA  958 

but  loss  of  freight  on  goods  necessarily  sold  in  port  of  distress  is  959 
and  sembk :  so  are  extra  charges  of  transhipment  when  goods 

are  sent  on  for  merchant's  Mnefit  959 

partial  losses  and  charges  on  freight  960 

the  word  "  average  '*  inapplicable  to  freight  960 
loss  of  freight  on  part  of  cargo,  justifiably  sold  by  master  at 

port  of  shipment,  is  not  a  partial  loss  on  freigiit  961 

loss  where  only  freight  pro  ratd  is  earned  969 

expenses  of  reshipping  and  forwarding  cargo  969 

wages  and  provisions  during  detention  969 

extra  charges  of  transhipment  where  original  ship  disabled  963 

partial  loss  on  profits  963 
particular  average  adjustment.    ( See  Adjustment  of  Particular 

Average) 

PARTIES  TO  THE  ACTlOJi^  Plaintiffs.  I<  may  be  brought 
either  in  the  name  of  the  broker  who  efiected  it,  or  of  the 
party  interested  1949 

but  no  one  not  named  therein  can  sue  on  the  policy  unless  he 

has  an  interest  1349 

sssignor  of  thing  assured,  who  has  assigned  his  interest  before 
loss,  can  only  sue  on  the  policy  as  trustee  1949 

en  policy  **  lost  or  not  lost,"  party  may  sue  for  loss  scemiiig 
before  his  interest  commenced  1960 

pledgee  of  goods,  who  is  also  depositary  of  pdiey,  may  sue 
thereon,  if  made  for  his  benefit  1950 
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PARTIES  TO  THE  ACTION—  (caniimied) 

though  policy  made  by  two,  one  may  sue,  if  alone  intereated  1850 
Defendants.    On  policies  by  pri?ate  nnderwriten  action  lies 

against  each  separately  1250 

in  actions  against  London  and  Royal  Elcfaange  Insnnnoe 

Companies  1250 

in  actions  brought  against  the  new  companies  1250 

in  actions  against  members  of  mutoal  insaranoe  associations        1951 

PARTNERS  AND  PART-OWNERS.    A  jMirtner  has  an  implied 

authority  to  bind  his  copartners  by  insurance  i.  146 

bat  insurance,  effected  by  one  partner  in  his  own  name  only, 

covers  only  his  own  interest  146,  note 

but  a  part-owner  has  not  146 

even  tnongh  he  be  ship's  husband  147 

if,  however,  the  other  part-owners  subsequently  approve  and 

ratify  the  insurance,  it  then  binds  them  146,  &  note 

bringing  an  action  on  the  policy  a  sufficient  ratification  147,  note 

PASSAGES  OF  SHIP.  One  entire  voyage  may  comprise  many  pas- 
sages i.  338,  339 

a  voyage  out  and  home,  insured  at  one  entire  premium,  com- 
prises the  outward  and  the  homeward  passage  338,  339 

wheu  a  ship,  so  insured,  is  still  on  her  first  voyage  li.  979  ~  988 

PASSENGER'S  LUGGAGE  does  not  contribute  in  general  average   ii.  919 

PASSPORT,  what  it  is  £.683 

is  necessary  to  every  neutral  ship  683 

decisive  of  national  character  683 

its  naoal  form  683 

distinction  between  a  passport  and  a  sesrletter  684 

PAYMENT  OF  PREMIUM.  As  between  broker  and  undervmter, 
premium  is  generally  passed  in  account,  and  not  paid  in 
cash  i.  109,  110 

is  conclusively  acknowledged  by  the  policy  as  between  the 
underwriter  and  the  assured  118 

except  in  eases  of  fraud  113 

PAYMENT  OF  MONEY  INTO  COURT.    When  it  is  advisable  for 

the  underwriter  to  pay  money  into  court  1309 

when  he  should  bring  in  the  premium  1308 

mode  of  pleadioff  1302 

its  effect  as  an  admission  of  liability  1308 
i[paid  in  under  the  count  on  the  policy ^  or  generally,  it  admits 

the  policy  as  declared  on  1303 

admits  it  to  have  been  duly  stamped  1303 
precludes  defendant  from  relying  on  a  variance  betvreen  the 

statement  and  the  proof  1303 

admits  interest  and  loss,  as  alleged  1303 
but  where  loss,  as  alleged,  may  be  referred  to  several  causes, 

it  does  not  admit  any  particular  cause  of  loss  1304 
payment  into  court  on  the  special  count  precludes  defendant 

from  going  into  any  evidence  to  avoid  the  policy  in  toto  1304 

as,  that  party  interested  was  not  named  in  the  poHcy  1304 

or  that  ship  was  unseaworthy,  or  action  prematurely  brought  1304 
payment  into  court  only  operates  as  an  admission  to  the  extent 

of  the  payment  1305 

what  it  admits  when  confined  to  the  common  counts  1306 
when  taking  money  out  of  court  acts  as  a  waiver  of  plaintiff's 

claim  1306 
taking  subsequent  steps  in  the  cause  precludes  plaintiff  from 

relying  on  payment  as  an  admission  1306 
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PAYMENT  OF  MONEY  INTO  COURT— (eon/iii««0 

ranedy  in  ease  of  paying  money  into  court  by  mistake  on  a 
special  coant  or  on  the  whole  declaration  1307 

PEAS  are  inoladed  in  the  common  memorandum  under  the  word  '*  com  "  ii.  663 

PEOPLE,  meaning  of,  in  the  clause  enumerating  the  perils  insured 

against  ii.  817 

seizure  of  a  corn  ship  by  a  riotous  mob  is  not  a  detention  by 
people,  within  the  meaning  of  the  policy  ii.  817,  1341 

PERILS  OF  THE  SEAS.     (See  Losses  by  Penis  insured  against) 
wherever  loss  has  been  proximately  caused  by  the  violent 
action  of  the  winds  and  waves,  it  may  be  alleged  as  loss  by 
perils  of  the  seas,  though  remotely  occasioned  by  the  acts 
or  negligence  of  the  assured  ii.  1973 

what  is  proof  of  an  allegation  of  loss  by  perils  of  the  seas    1 343  - 1 345 

PETTY  AVERAGES,  what  they  are  ii.  988 

how  and  by  whom  paid  989 

PILOT.    When  want  of  julot  is  unseaworthiness  i.  663  -  666,  686 

underwriter  liable  for  loss  proximately  caused  by  perils  of  the 

sea,  though  remotely  occasioned  by  entering  an  intermediate 

pert  without  a  pilot  664 

want  of  pilot  in  dsaring  out  of  such  port  would  be  unseawor- 

thiaess  666 

want  of  pilot  on  entering  port,  where  a  pilot  is  required  by  act 

of  parliament,  is  unseaworthiness  664 

underwriter  not  disebarged  by  pilot's  being  an  unqualified 

person,  if  captain,  6aiuk,/!d^,  thought  him  otherwise  666 

underwriter  liable  for  loss  occasioned  by  the  negligence  of 

pilot  in  fastening  ship,  against  the  advice  of  master,  to  a 

pier  bead  ii.  771 

captain  catting  his  cables,  against  the  advice  of  pilot,  whereby 

ship  drifls  on  rocks,  is  bwatry   .  ii.  8S6 

PIRATES,  loss  by,  what  is  ii.  817 

composition  with  gives  a  claim  to  contribution  ii.  916 

PLEADING  SEVERAL  MATTERS.    What  pleas  may  stand  to- 
gether since  the  New  Rules  in  an  action  on  the  policy         ii.  1307 

PLEAS.    New  Rules  of  Pleading  as  to  pleas  on  policies  of  insurance    ii.  1286 
1.  Operation  of  the  general  issue  since  the  New  Rules, 

non-assumpsit  denies  the  making  of  the  contract  as  alleged  in 

the  declaration  1987 

plea  denying  that  the  policy  '*  was  caused 'to  be  made  as 

alleged  "  is  bad,  as  amounting  to  the  general  issue  1987 

so  a  plea  denying  that  parties  actually  effecting  the  policy  had 

done  so  **  as  agents  tor  the  plaintiff"  1988 

so  a  plea  denying  payment  of  the  premium  1988 

London  and  Koyal  Exchange  Assurance  Companies  are  entitled 

to  plead  non  est  factum  and  nil  debet  by  statute  1288 

9.  Pleas  in  denial — Traverses, 

every  material  fact  alleged  in  the  declaration  must  be  formally 

traversed,  if  meant  to  be  disputed  1988 

denial  that  plaiotiff  was  interested  at  time  of  loss  1989 

cases  in  which  denial  of  interest  as  alleged  is  the  proper  mode 

of  pleading  1989 

where  no  legal  interest  passed  to  plaintiff  in  goods  out  of  which 

pro6u  were  to  accrue  1289 

where  one  of  several  plaintiA  has  assigned  away  his  interest 

before  loss  1989 

61* 
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PLEAS  —  (conHnued) 

ttiBt  damage  to  goods  baa  accrued  before  plaintiff  was  interested 
is  no  answer  on  a  policy  '*  lost  or  not  lost  '*  1S89 

denial  that  loss  took  place  as  alleged,  or  by  one  of  the  risks 
insured  againat  1290 

evidence  that  loss  arose  from  negligent  loading  may  be  given 

ander  a  traverse  that  it  was  eansed  by  perils  of  the  seas*  1390 

guery,  whether  defence  that  loss  was  caus^  by  unseawarthinets 
can  be  given  under  a  traverse  that  it  was  caused  by  the 
perils  insured  against  1290 

denial  that  goods  were  loaded  on  board  modo  ei  forma  199 1 

denial  that  they  were  loaded  on  board  for  the  voyage  1291 

useful  in  actions  on  freighi  policies  1291 

denial  to  a  declantion  on  a  freight  policy  that  any  goods  were 
eontracted  for  at  time  of  loss  1291 

denial  of  compliance  with  express  warranties  1293 

3.  Pleas  in  confessioo  and  avoidance, 

what  defences  mast,  since  the  New  Rules,  be  pleaded  in  con- 
fession and  avoidance  1392 

a.  Plea  of  unseaworthiness, 

if  unseaworthiness  arises  after  commencement  of  risk  it  is 
no  defence  1393 

query  whether  unseaworthiness,  owing  to  gross  n'bgligence  of 
plaintiff  in  not  rspairing  after  notice,  would  be  a  good  plea : 
HoMe,  not  15193 

plea  that  loss  was  occasioned  by  unseaworthiness  axising 
'  from  the  wilful  (but  not  barratrous)  miseondttct  of  the 

master  during  the  period  of  the  risk,  bad  non  obUanie  ver- 
edieio  1394 

plea  of  non  compliance  with  orders  of  managing  under- 
writers of  an  insurance  association,  whereby  &p  was  un- 
seaworthy  1394 

b.  Misrepresentation  and  concealment, 

substance  of  plea  where  defence  is  misrepresentation  1295 

where  it  is  concealment  1395 

reference  to  reports  for  forms  of  pleas  1395 

c.  Deviation  and  change  of  risk, 

form  of  plea  adapted  to  ordinary  ease  of  deviation  1296 

plea  of  change  of  risk  by  delay  1396 

and  by  abandonment  of  the  original  voyage  1296 

change  of  risk  by  transhipment  1296 

by  sailing  on  a  diflbrent  voyage  1297 

d.  Non-inception,  or  termination  of  risk  before  loss, 

defence  that  policy  never  attached  must  be  pleaded  by  way  of 

traverse  1297 

such  plea  useful  in  policies  on  freight  1297 

defence  that  risk  has  terminated  l^fere  loss  should  be  in  con- 
fession and  avoidance  1297 

e.  Illegality, 

illegality  of  voyage  or  trading  must  be  specially  pleaded  1297 

plea  of  non-compliance  with  the  Merchant  Seaman's  Act  1298 

and  with  the  Navigation  Act  1298 

/.  Usages  and  customs  of  Lloyd's 

payment  by  settlement  in  account,  setting  out  usage  1299 

pleading  usage  not  to  pay  general  average  for  jettison  of  goods 
carri^  on  deck  15)98 

g.  Recovery  under  another  policy  to  the  full  amount  in  cases  of 

double  insurance  1299 

k.  Payment,  or  accord  and  satisfaction  by  settlement  in  account      1399 
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PLEAS  —  (eaniinued) 

t.   Statute  of  LimiUtion  1300 

j.  Ttader  1300 

where  plaintiff  has  separate  damands  of  unequal   amoant 
affainst  several  members  of  a  mutual  shipping  associtttion, 
of  whom  defendant  is  one,  an  offer  of  the  whole  sum,  in  full 
of  all  demands,  will  not  sustnn  a  plea  of  tender  of  defend- 
ant's share  1300 
k.  Set  off                                                                                         1301 
when  underwriter  ean  set  off  losses  1 30 1 
/.   Plea  of  alien  enemy  1301 
ffi.  Plea  of  payment  of  money  into  oourt,  form  of  1303 

PLEDGEE  OF  THE  BILL  OF  LADING,  when  he  may  sue  on 

such  policy  in  his  own  name  i.  253 

POLICY  OF  INSURANCE,  what  it  is  i.  17 

I.  Of  the  different  kinds  of  policies  17 

of  policies  on  interest  17 

whether  must  be  written  17,  in  note. 

all  policies  taken  to  be  on  interest  unless  the  contrary  appear 

on  the  face  thereof  17 

of  wager  policies  17,  18,  &  note, 

of  Talned  policies  18, 10,  &  note, 

of  open  policies  18,  10 

of  voyage  policies  10 

of  time  Dolicies  10 

of  mixed  time  and  voyage  policies  19 

n.  Of  the  common  printed  form  of  policy  20 

expressions  of  the  judges  as  to  its  absurdity  90,  note  (/) 

form  of  policy  in  blank  21,  89 

this  form  adopted  with  very  tittle  variation  by  the  different  com- 
panies 23 
in.  Of  the  usual  clauses  and  formal  requisites  of  the  policy  23 

1.  Names  of  the  assured  or  his  agent  23 
policies  must  not  be  in  blank  23 
in  blank  not  prohibited  in  the  United  States  23,  note. 
Stat.  28  G.  3.  e.  56  23 
whose  names  may  he  inserted  under  the  provisions  of  this 

sutute  23 

what  names  are  generally  inserted  in  practice,  and  how  24,  25 
by  a  party  '*  for  himself  and  whom  it  may  concern  *'  25,  in  note, 
meamng  of  phrase  *'  wham  it  may  concern  **  25,  in  note. 

''  for  the  owner i  "  25,  in  note, 

if  no  general  clause,  policy  applied  to  interest  of  party 

named  25,  in  note, 

effected  by  one  as  agent  for  a  particular  person  25,  in  note. 

as  agent  generally  25,  in  note. 

2.  Clause  *'  lost  or  not  lost^' 

reason  for  its  insertion  25 

it  is  not  strictly  necessary  where  both  parties  ignorant  of 

the  loss  at  the  tinoe  of  effecting  the  policy  26 

it  is  otherwise  where  insurance  effected  from  particular  day, 

and  vessel  is  lost  before  that  day  26,  in  note, 

policy  not  executed  until  after  an  average  loss  had  taken 

place  to  the  knowledge  of  both  parties,  held  operative  by 

reason  of  this  clause  26 

policy  with  the  clause  is  a  contract  of  indemnity  against  all 

past  as  well  as  future  losses  26 

if  loss  were  known  to  the  assured  only^  this  clause  will  not 

extend  the  policy  so  as  to  cover  it  26 
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POUCY  OF  INSURANCE  —  (emUimud)  '*" 

3.  CUue  deseribiog  the  voyage  insoxed, 

the  Yoyage  to  the  policy  ia  only  deecribed  by  its  eztreme 
pointa  or  fenwat  87 

the  eovne  of  the  oaTigation  is  noTer  in  tenna  set  ont,  hot 
iaeorpoiatad  into  the  policy  by  osago  97 

distiaetiea  butwesn  inaniiog  **Jram  "  and  '*  at  mUfirom  " 
apbee  87 

4.  Claaae  describing  the  anbiect  inaoied, 

eommon  printed  elanae  only  applicable  to  inaaxanoeB  on  ahip 

aadffooda  98 

mode  of  adapting  it  to  inanianoes  on  other  interests  89 

5.  Name  of  the  ahip, 

moat  be  accurately  inserted  in  every  policy  30 

bat  the  principle  is  nil  fadi  error  nommU  cum  de  corporw 

amsUU  30 

thas,  when  the  ship  is  not  known,  insurance  is  permitted  on 

'*  ahip  or  ahipa  '^  30 

6.  Name  of  the  master, 

need  not  be  stated  with  the  aame  strict  aocnracy  aa  that  of 
the  ahip  31 

7.  Clanae  describing  the  duration  of  the  risk, 

its  form  and  meaning  31 

the  mode  in  which  it  is  filled  np  Taries  with  the  varying  ex- 
igeociea  of  commerce  31 

8.  labertiea  to  touch  and  stay, 

if  not  iaaerted,  the  ahip  can  only  pursue  the  most  direct  couxae 
between  the  tennini  33 

0.  Yalaatioo  elaoae, 

Talaation  ia,  by  the  terms  of  the  clause,  agreed  tobecondu- 
aive  aa  between  the  parties  to  the  policy  35 

description  of  the  subject  insured  is  sometimes  introduced 
into  the  valuation  clause  34 

10.  Enumeration  of  the  perils  insured  against  34 

11.  Clause  empowering  the  assured  to  labor  for  the  recovery 

of  the  property  inaured  34 

reason  of  introducing  this  clause  35 

by  virtue  of  this  clause,  the  assured,  after  the  occurrence  of 
any  casualty,  ma^  do  his  utmost  for  the  recovery  thereof, 
without  impeaching  his  right  to  abandon  35 

and  not  only  may,  but  ought  ao  to  do  35 

19.  Promise  of  the  underwriters,  and  acknowledgment  of  the 
receipt  of  premium, 

the  premium  is  always  supposed  to  have  been  paid  when 
policy  aubscribed  —  hcQce  the  policy  only  contains  the 
promise  of  the  underwriteia  36 

it  never  is  so  paid  in  practice,  but  is  generally  passed  in  ac- 
count between  broker  and  underwriter  36 

still  the  acknowledgment  in  the  policy  of  the  receipt  of  the 
premium  binds  the  underwriter  36 

the  rale  or  per  centage  of  the  premium  must  be  expressed  in 
the  policy  36 

13.  Memorandum  clause, 

its  object  to  exempt  underwriters  from  liability  for  partial 

loss  by  sea-damage  on  perishable  articles  36 

forms  of  the  memorandum  37 

its  construction  and  meaning  37 

14.  Subscription, 

policies  are  signed  or  «ti^scribed  by  the  underwriters  only, 
thence  so  called  38 
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mode  in  which  the  amount  reqoired  to  be  insured  ib  filled  op 
by  the  sabsciiptions  of  different  nnderwritete  38 

the  aroonnt  of  each  tabtcriptioD  must  be  specified  38 

in  a  policy  of  matual  assurance,  afiier^  if  the  gross  aggre- 
gate appears  on  the  face  of  the  policy  38 

each  subscription  makes  a  fre^h  contract,  for  each  under- 
writer only  pays  upon  the  amoout  of  his  particular  sub- 
scription 38 
16.  Date, 

hence  the  date  is  inserted,  imT  In  the  body  of  the  policy,  but 
in  the  subscription  39 

the  day,  month,  and  year  of  eaeh  subscription  must  be  ac- 
curately inserted  therein  39 

16.  Stamp, 
erery  policy  must  be  on  stamped  paper  and  signed  39 
it  cannot  legally  be  stamped  aifterwards  39 

17.  Express  warranties  and  other  occasional  daases  40 
form  and  mode  of  insertion  41 
may  be  written  either  at  foot  or  mar^,  or  transrersely  41 

^                                       18.  Implied  conditions  and  terms  contained  in  the  policy  41 

implied  warranty  of  seaworthiness  43 

implied  condition  not  to  deviate  49 
all  generally  known  mercantile  usages  are  supposed  to  be 

*  incorporated  with  the  contract  49 

19.  Of  the  policy  as  effected  by  the  stamp  acts.    (See  Stamp  Acti) 

POLICY  BROKER.     (See  Broker) 

PORT,  meaning  of  the  word  i,  77,  78,  49 

when  used  to  describe  the  terminus  a  qtio  i.  446,  448 

^  insurance  from  a  named  port  on  goods  496 

PORT  OR  PORTS,  insurance  fh)m  on  ship  i.  447 

I  PORT  OF  LADINO,  insurance  from  on  ship,  construction  i.  448 

insurance  ftom,  on  goods,  construction  437 

PORT  OF  DISCHARGE,  insurance  to,  on  ship,  construction  463 

*  PORT  OR  PORTS  OF  DISCHARGE,  insurance  to,  on  ship,  con- 

struction 468,  note.   469 

msurance  to  last  or  final  port  of  discharge  on  ship  463,  464 

'  same  on  goods  438,  439 

PORT  AND  MARKET,  insurance  to,  on  goods  i.  438 

PORTS,  ORDER  OF  VISITING.     (See  Deviation)  i.  366,  359 

PRELIMINARY  PROOF,  obiect  of  the  proTisions  resnecting  1900 

what  is  ordinarily  exhibited  to  shew  interest  and  loss  1900 

survey  called  for  by  insurers,  but  not  produced,  1900 

waiver  of  the  production  of  1900 

PREMIUM.    Principle  on  which  the  premium  is  calculated  so  as  to  re- 
munerate the  underwriter  i.  7 
generally  fixed  and  quoted  at  so  much  per  cent,  on  the  amount 

insnred  7 

it  forms  part  of  the  insurable  value  10 

payment  of  in  account  as  between  broker  and  underwriter        14,  15 
actions  for  premiums,  and  right  to  set  off  premiums  against 

losses.     (See  Broker) 
return  of  premium .     (See  Return  of  Premium) 

PRESUMPTIVE  PROOF  that  ship  was  nnseaworthy  at  commence- 
ment of  risk  1.  686.  ii.  1345 
that  ship  was  lost  by  foundering  ii.  793,  795 
nature  of  the  presumptive  proof  1336,  1336 
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PRIVATEERS,  insozaiioes  on,  ate  exempted  firom  die  epemioiiof  tiie 

19  G.  2.  e.  37.  against  wager  policies  i.  283 

reasons  of  this  884 

PRIZE,  what  it  is  iL  807 

insurable  interest  in  prizes.    (See  InnurMe  BUeresi  pf  Oapian 

and  Prize  Agents)  L  962  —  978 

PRIZE,  COURTS  OF.    (See   Foreign  JudgmenU   in  questumM  of 

PRIZE  COURTS,  SENTENCES  OF,    (See  lU) 

PROCEEDS  of  salvaffe,  after  total  loss  paid,  is  money  had  and  leoeived 

by  the  nnderwriter  iL  1087 

and  reeoferable  by  him  as  snob  withont  notice  of  abandon- 
ment ii.  1185,  1949 
insuranee  on  proceeds^  what  is  ooTered  by  L  399 
constrnction  of  policy  on  goodi  outwards,  and  their  proceeds 

home  498 

PROCURATION,  effecting  and  signing  policies  by.    (See  Agents  and    . 
Boidence) 

PROOF  OF  LOSS.    (See  £om.  Proof  of) 

PROOF  OF  INTEREST.    (See  hUerett,  Proof  of) 

PROOF  OF  MAKING  POUCT.    (See  Eoidenee) 

PROOF  OF  SUBSCRIBING^  POLICY.    (See  Etndenee) 

PRO  RATA  FREIGHT.    When  freiffht  is  earned  vro  raid  ii.  1140 

if  freight  is  earned  pro  rata  be&re  the  casnalty ,  semble,  it  does 

not  Test  in  the  abandonee  of  the  ship  1150 

where  only  freight  pro  raid  is  earned,  semNe  this  may  be  ad- 
justed as  a  salvage  loss  on  freight  969,  988 

PROFITS,  a  lawful  subject  of  insurance  in  this  country  i.  904 

reasons  of  this  as  given  by  Mr.  J.  Lawrence  904 

may  be  insured  either  in  valued  or  open  policies  905 

the  assured  must  in  all  cases  show  that  some  profits  wonld,  in 

all  probability,  have  been  made  905,  938-940 

this  is  not  necessary  in  the  United  States  905,  note, 

and  that  he  was  interested  in  the  goods  ont  of  whioh  the 

profits  were  to  arise  at  the  time  of  loss     905.  See  note.  938-949 
profits  must  always  be  insured  nominatim,  and  cannot  in  this 

country  be  covered  by  a  general  policy  '*  on  goods  " 

999.    See  note, 
mode  of  adapting  a  policy  in  the  common  form  to  an  inauranoe 

"  on  profits  "  999 

toul  loss  on  profits  ii.  1050 

there  can  be  no  constructive  total  loss  on  1051 

PROHIBITED  GOODS,  goods  the  import  or  export  of  which  is  pro- 
hibited by  8  &  9  Vic.  c.  86,  s.  48,  (last  Custom's  act)  i.  704 

prohibitions  on  importation  of  goods  enumerated  in  the  naviga^ 
tionacu  711,719 

goods  the  exportation  or  importation  of  which  is  prohibited  by 

orders  in  council,  &c.  791  -  794 

PROTEST  of  master  is  not  legal  evidence  in  chief  ii.  1337 

cannot  be  produced  to  disprove  grounds  of  condemnation  in  a 

foreign  prize  court  1338 

may  be  produced  to  contradict  master's  testimony  at  trial  1337 

should  be  drawn  up  by  master  as  soon  as  possible  after  a  gen- 
eral average  loss  885 

PROVENDER  OF  LIVE  STOCK  not  included  in  general  designation 

of  "  goods,"  for  it  is  not  merchandise  L  915 
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PROVISIONS,  SHIP'S,  not  included  ander  the  general  deaoription  of 

*«  goods  "  i.  813 

•Ten  though  the  ship  earries  nothing  but  passengers  S13 

for  they  are  not  *'  meroes ''  913 

profisions  and  stores  are  included  in  general  insurance  ''on 

ship  "  217,  &  note. 

PURCHASE  BY  MASTER  of  ship  aOer  capture,  or  illegal  condem- 
nation, efiect  of  iL  1078 
if  ship  restored  before  action  brought,  the  loss  is  not  constructs 

iTely  total,  but  only  average  1070 

that  which  is  reooTerahle  being  the  cost  of  the  repairs  and  the 

purchase  money  1079 

efleet  of  purchase  by  master  in  eases  of  abandonment  1101 

where  there  b  no  abandonment  1101 

the  underwriters  may  accept  or  repudiate  the  acts  of  the 

master  1103 

QUARANTINE.    Expenses  of  ordinary  qnarautine  not  general  aver- 
age ii.  014 
come  under  the  head  of  petty  average  080 
ship  ordered  into  quarantine  within  the  limits  of  the  port  of 
London,  and  there  burnt,  held  not  to  have  been  moored 
twenty-four  hours  in  good  safety                                           i.  463 

QUESTIONS  BT  UNDERWRITER.     False  representation,  made 
in  answer  to  questions  by  underwriter,  avoids  policy,  though 
relating  to  facts  about  wnich  no  representation  need  be  m^e  i.  518 
so,  if  underwriter  calls  for  information  as  to  facts  which  need 
not  be  disclosed,  their  concealment  will  be  fatal  567 

RATIFICATION.    A  principle  of  nniversal  application  in  the  law  of 

agency  i.  147 

hence,  though  one  part-owner  cannot  bind  his  fellows  by  insur- 
ance, yet,  if  they  subsequently  approve  and  ratify  it,  it  binds 
them  148 

so,  though  captora  of  a  prize  have  no  original  implied  authority 
to  insure  for  the  crown,  yet  if  the  crown  subsequently 
adopts  the  insurance,  it  is  rendered  valid  148 

so,  where  policy  signed  by  clerk  of  broker  is  afterwards 
adopted  by  underwriter,  this  precludes  any  objection  to  the 
efficacy  of  such  signature  145 

so,  where  insurance liad  been  procured  on  behalf  of  a  foreign 
merchant  by  his  derk,  without  his  authority,  it  binds  him  by 
subsequent  ratification  148 

80,  where  the  general  agents  of  a  merchant  abroad  effected  an 
insurance,  without  his  directions,  his  subsequent  ratification 
was  hdd  to  make  them  "  persons  receiving  the  order  to  in* 
sure  "  within  the  meaning  of  88  G.  3.  o.  50.  107, 168 

in  order  that  ratification  should  be  equivalent  to  an  original 
authority,  it  must  be  given  with  knowledge  168,  160 

and  indeed  implies  previous  knowledge  of  the  thing  ratified     ii.  1300 

but  the  length  of  time  that  has  elapsed  between  the  insurance 
and  the  ratification  thereof  is  unimporunt  1309 

RATS,  damage  done  to  hull  of  ship  by,  is  wear  and  tear  ii.  756 

and  not  loss  by  perils  of  the  seas  803 

RECIPROCITY  TREATIES,  principle  and  origin  of  i.  715 

f  RECOVERY  BACK  OF  LOSSES  IMPROPERLY  PAID.     Loss 

paid  under  circumstances  of  fraud,  Alo  may  be  recovered 
,  kek  ii.  1841 
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RECOVERY  BACK  OF  LOSSES  IMPROPERLY  PAID  —  (m. 

tinued) 
such  BCtioa  oaimot  be  uuintaioAd  aigaiiiac  «  broker  who  has 

paid  the  loss  over  1841 

oHter^  if  he  has  only  passed  it  in  aooonot  1941 

nor  will  it  lie  at  the  suit  of  the  aoderwriter,  where  be  might 

have  known  the  ground  of  defence  at  the  time  of  payment        1941 
if  otherwise,  it  will,  though  loss  paid  under  legal  compolsioa       124S 

REGISTER,  SHIP*6.  Shipowner  must  be  pioperiy  registered  in 
order  to  recover  on  freight  policy  L 

need  not  be  produced,  in  the  first  instaace,  to  prove  plaintiff*s 
insurable  interest  ii.  1397 

but  if  produced,  and  plaimtiff's  nasae  omitted,  it  is  oondnsive 
to  disprove  such  interest  1397 

its  production,  howcTer,  with  plmetiff's  naoie  inserted  is  not 
even  prirndfade  evidence  of  msurable  interest  without  proof 
of  acts  of  ownership  1398 

what  is  not  good  secondary  erideoce  of  1398 

REINSURANCE.    What  reinsurance  is  i.  986 

the  object  of  it  286 

reasons  of  its  prohibition  in  this  oountry  986 

prohibitory  clause,  19  G.  9.  c.  37.  s.  4.  987 

extends  to  reinsurance  on  foreign  ships  987 

in  this  country  reinsurance,  in  the  proper  seos^  ispraetwaUy 

unknown  987 

foreign  law  as  to  reinsurance  988 

Emerigon's  definition  988 

the  contract  of  reinsurance  is  totally  distinct  from  the  original 

insurance  988 

in  order  to  recoTcr  against  the  reinsurer,  the  same  evideooe  is 

required  as  in  actions  on  the  original  policy  986 

the  whole  amount  of  the  original  insurance  may  be  recovered 
against  the  original  insurer,  except  in  France,  where  the 
premium  and  costs  of  the  first  insurance  are  deducted  988 

the  defence  to  actions  on  the  second  policy  is  the  same  as  on 

the  first  989 

the  reassured  need  not  abandon  in  cases  of  constructive  total 

loss  989 

amount  recoverable  against  the  reinsurer  includes  costs  of  jus- 
tifiably defending  the  action  on  the  original  policy 
Reinsurance,  or  rather  new  insurance,  m  case  of  the  under- 
writer's insolvency,  991 
modem  French  law  and  practice  on  this  point  991 
law  and  practice  in  England  991 
practice  in  hankruptcy  as  to  proof  under  the  fiat  where 
parties  interested  are  not  within  the  United  Kingdom          991 
Insuring  the  solvency  of  the  underwriter, 

has  never  been  practised  in  this  country  989 

where  the  same  object  is  attained  by  the  practice  of  em- 
ploying brokers  del  credere  990 
present  French  law  on  the  point 

REMEDY  OVER  by  the  broker  against  the  assured  for  premiums  and 

losses  paid  by  naistake  i.  137,  139 

by  underwriter  against  broker  for  foul  losses  ii.  1941 

RENDEZVOUS,  place  of,  for  convoy,  what  it  is,  and  rules  as  to  sail- 
ing from  i.  606,  607 

REPAIRS.    Expense  of  repairing  sea-damage  to  ship  u  particular 

average  ii.  956 
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mode  of  adjustiog  thb  avenge  979 

role  and  practiee  as  to  dedoetioD  of  mM4bifd  now  for  old      079,  984 
extra  ooat  of  lepairiag  at  port  of  neoeaaity  ia  a  charge  oa  the 

nnderwiiter  985 

coat  of  temporarj  repaira  at  port  of  diatreaa,  added  to  svhae- 

qnaot  panaaaent  lepain,  make  ap  the  expense  to  be  ad- 

joated  986 

adjoatmeat  of  loaa,  by  aala  of  gooda,  to  repair  ahip  986 

cost  of  repairing  partial  loss  actnally  sustained  before  total 

loaa  inoarred  may  be  added  thereto  986,  1193,  1195 

but  not  the  estimated  coat  of  repaira  neyer  in  fact  made       986,  1194 
anch  repaira  can  only  be  recoTored  for  whea  prudently  and 

properly  made  1196 

eaaaot  be  reoofered  for  in  Fianoe  in  addition  to  a  total  loaa         1 198 
coat  of  repairing  sea-damage  ia  not  general  aTerage  906 

ooat  of  repairing  part  of  ship  aaerificed,  or  damage  volnntanly 

incurred  for  the  general  beaefit,  ia  general  average  907 

in  the  United  States  the  cost  of  each  repaira  in  the  port  of  die* 

tresa  aa  are  only  neoeeaary  to  set  on  the  ship  in  her  voyage, 

are  general  average,  however  incurred  907 

$embU,  in  this  country  the  coat  of  repairs  gives  no  claim  to 

contribution,  unless  the  damage  be  itself  a  general  average 

loaa  909 

what  thoae  repaira  are,  the  estimated  cost  of  which  ia  com* 

pared  to  the  ahip'a  value  when  repaired,  in  order  to  make  a 

eonstrocttve  total  loaa  1098 

they  need  not  be  auch  aa  to  enable  the  ship  to  take  on  her 

original  cargo,  only  to  keep  the  aea  1094,  1099 

their  cost  must  be  estimated  with  reference  to  all  eircumatao- 

cea  at  the  place  and  time  1110 

repairs  at  place  of  casualty  may  be  added  to  anbeequent 

complete  repairs  in  estimating  the  coat  1110 

,:  ao  alao  the  expense  of  extricating  the  ahip  from  the  peril  1101 

one-third  new  for  old  ia  not  to  be  deducted  for  the  purpoaea  of 
^  this  comparisoD  1101 

burthen  or  proof  on  iaaured  to  show  Uiat  aeoeasity  for  them 
I  azoae  from  some  extraordinary  peril  756,  note. 

REPLICATION  DE  INJURIA  is  allowed  in  actions  on  policies  1309 

t  burden  of  proof  on  the  issue  raised  by  replying  de  injurid  to  a 

plea  of  concealment  574,575,1300 

r  REPORT  OF  SURVEYORS  as  to  ahip'a  seawortbinesa  i.  687,  688 

skilled  witnesaea  may  be  aaked  whether,  in  their  opinion,  the 
ahip  waa  aeaworthy  on  the  facta  stated  in  aurveyor'a  report       688 

REPORTS,  DOUBTFUL,  touching  materia)  facta,  ahould  be  diaeloaed  i.  555 
ahteTf  if  they  have  no  apparent  bearing  on  the  riak  555 

REPRESENTATION.    General  principlea  on  which  miarepreaenU- 

tion  and  concealment  avoid  contracts  i.  487 

\  if  octuaUy  fraudulent  they  avoid  all  contiaeta  alike  487 

whether  actnally  fraudulent,  or  only  proceeding  from  igno- 
xaace,  mtstake^  or  neigligence,  they  avoid  contraota  of  inaur- 
,  ance  488 

;  reaaon  of  this  488 

I.  Repreaentations  aa  distinguished  from  warranties :  ground  on 

which  misrepreaentation  avoids  the  policy  489 

^  definition  of  a  representation  489 

^  diviaion  of  representationa  into,  !•  Poaitive  Representations ; 

' ,  VOL.  n.  62 
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8.  R6preBeDtatioD8  of  Belief  or  Infeimstioa  489 

lepreMiitatioos  vmj  be  eiilier  oral  oi  writtea  490 

distinction  inform  between  a  ie|n«Bentation  and  %  wananty  400 

tbe  latter  is  ahDoyi  inserted  on  the  &ce  of  the  poHejr,  the  foimer 

never  490 

even  thoagh  wrvppedyp  in  or  wt^ered  to  the  policy,  it  is  bat  a 

representation,  and  no  warranty  490 

though,  if  inserted  on  the  face  ef  the  poliey,  it  woeM  have  been 

a  warranty  490 

difference  in  ^ect  between  a  representatiott  and  a  wananty ; 
a  warranty  reqoires  a  literal  eompliaooe,  a  rqnresentatien 
only  s  mditantuU  one  491 

what  are  material  facts  and  material  representations  499 

falsity  of  wananty  sToids  the  policy,  whether  material  or  not ; 

aliter  of  representations  498 

statements  relating  to  the  risk  may  be  oonstroed  as  represent- 
ations though  written  on  the  face  ef  the  policy  493 
eases  of  implM  representations  493 
of  the  groand  on  which  misrepresentation  avoids  the  policy  494 
actual  fhiud  not  necessary  494 
misrepresentation  by  agent  without  any  iiaud  on  the  pert  of 

the  assured  avoids  the  policy  495 

does  misrepresentation  avoid  the  policy  on  the  ground  of  con- 
structive fraud,  or  the  breadi  of  a  condition  pnoedent?  496 
theory  of  Mr.  Duer  496 
state  of  the  question  497 
English  doctrine  496 
doubts  of  Lord  Tenterden  as  to  the  wisdom  of  allowing  parol 

evidence  of  representation  to  control  tbe  policy  496 

continental  law  as  to  representations  preferable  to  our  own  496 

within  what  limits  parol  evidence  of  representations  is  admis- 
sible in  English  law  499 
the  terms  of  a  representation  may  be  proved  by  parol  evidence 

whenerer  not  incannstent  with  the  policy  499 

but  not  for  the  purpose  o(  contradictinj^  the  poliey  499 

in  oases  of  actual/raud  misrepresentation  wul  avoid  the  poliey, 

without  any  inquiry  as  to  its  being  material  to  the  risks  500 

a  statement  inade  as  true,  without  any  inquiry  into  its  truth  or 

falsehood,  shall,  if  false,  be  deemed  fraudulent  501 

in  order  to  aroid  the  policy,  the  loss  need  not  be  connected 

with  the  misrepresentation  501 

in  cases  where  there  is  no  actaal  fraud  the  assured  is  entitled 

to  a  return  of  premium  :  aliter  where  there  is  501 

division  of  positive  representations  into  affirmative  and  promis- 
sory 509 
not  a  substantial  distinction  509 
representations,  though  affirmative  in  form,  promissory  in  effect      509 
whether  there  is  any  difference  between  a  promissory  and 
affirmative  representation,  as  to  the  ground  on  which,  if 
false,,  they  will  avoid  the  policy  503 
case  of  Flinn  v,  Tobin  503 
remarks  of  Lord  Tenterden,  and  distinction  taken  by  him  in 

the  ease  of  Flinn  v.  Headlam,  as  to  this  point  504 

the  distinction  not  founded  in  principle,  or  on  authority  504,  505 

eases  proving  that  the  misrepresentation  of  a  future  event  ma- 
terial to  the  rbk  avoids  the  policy,  though  not  fraudulent 

505,  506 
distinction  virtually  abandoned  by  Lord  Tenterden  506 
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general  tesalt  of  the  auUiomtes  u  lo  thie  point  507 

distinction  between  promisBory  repranentfttioDS  and  men  state- 
'  menuofexpeetatioQ  and  belief  507 

X  the  latter,  though  material  only,  avoid  the  policy  where 

actually  fraudnlent  507 

i-  if  without  fraud,  though  material,  their  falsity  will  not  die- 

charge  the  underwriter  508 

^i  even  a  positive  misrepresentation  of  future  facts,  though  mate- 

rial, will  not  avoid  the  policy,  if  made  by  a  party  who  has 
c  DO  connection  with,  or  control  over,  the  event  for  which  he 

c  engages  509 

as  wheie  the  owner  of  the  goods  misrepresents  the  time  of  the 
ship's  sailing  509 

r  when  a  representation  positive  in  terma  shall  be  construed  as  a 

mere  statement  of  expectation  or  belief  510 

B  from  the  position  of  the  parties  or  the  facts  of  the  case  511 

from  the  very  terms  of  the  statement  511 

where  the  statement  is  positive  in  form,  its  falsehood  will  avoid 
the  policy,  although  consisting  mainly  in  a  wrong  infennce 
from  facts  truly  communicated  511 

statements  of  facts,  professedly  founded  on  the  information  of 
others,  or  communications  of  such  information  m  exlmso  are 
not  representations  requirinff  a  substantial  compliance  519 

the  assured  in  these  oases  is  only  answerable  for  the  tmth  vrith 
which  he  states  the  information  513 

wrong  information  derived  from  an  agent  ianoeently  oommnni- 
cated  by  the  assured  to  the  undevwrilsr,  vrill,  if  material, 
avoid  the  policy  513 

wrong  information  derived  from  the  foreign  correspondents  of 
the  assured,  or  from  the  master,  are  the  misrepresentations 
of  the  assured  himself,  if  he  shows  thsm  to  the  anderwnter 
as  instructions  to  insure  514 

n.  What  representations  are  material, 

all  representations  are  mateital  which  there  is  reason  to  believe 
determined  the  underwriter  to  insure,  or  influenced  his  esti- 
mate of  the  premium  515 

misrepresentauon  of  amount  of  premium  at  which  same  risk 
has  been  taken  by  other  underwriters,  is  material  515 

but  if  misrepresentation  be  shown  not  to  have,  in  fact,  influ- 
enced the  underwriter,  it  will  not  avoid  the  policy,  though 
It  relate  to  material  facts  510 

but  then  dear  proof  most  be  given  that  the  underwriter  dad  not 
rely  upon  it  517 

what  are  material  facts  518 

where  the  representation  is  made  in  answer  to  qoeetaons,  its 
falsehood  will  avoid  the  policy,  though  relating  to  points 
which  the  assured  is  not  bound  to  disclose  518 

a  misrepresentation  of  foots  contained  in  Lloyd'e  lists  will,  if 
material,  avoid  the  policy  518 

unless  underwriter  can  be  shown  in  foot  to  have  oonsulted  the 
lisu  518 

materiality  of  representation  ii  a  question  for  the  jury  519 

query,  whether  evidence  of  skilled  witnesses  is  admissible  to 
ffuide  their  judgment  519 

III.  What  amounts  to  a  substantial  compliance  with  a  reprssentar 
tioo, 

if  made  with  the  intention  to  deceive,  any  variance  between 
the  statement  and  the  fact,  will  avoid  the  policy  590 
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REPRESENTATION  ^  (canimuei) 

if  not  to  made,  the  ease  i«  diffinmrt,  aod  a  nilMtanttal  «>iii- 
plianee  is  all  that  is  required  590 

caiiea  of  aobataotial  oompKaooe  691 

if  a  ship,  represented  neutral,  be  doeameoted  and  navigated  as 
auch,  her  ooodemnatioa  aa  priie  will  ttot  avoid  the  ^iej  691 

wbeQ  alone  iklaity  of  veprnaenution  will  atoid  the  policy  699 

some  representations  reqoire  a  stricter  compltaaee  than  others       693 

aa,  for  iostaooe,  reprssentctioDa  of  ttme  of  aailing  593 

or  ahip'a  being  last  seen  safe  523 

where  the  non-complianee  with  the  representation  does  not 
anbatantially  alter  the  nature  of  the  risk,  it  will  prodnce  no 
effect  on  the  policy  593 

what  amonnta  to  a  waiver  of  a  representation  594 

signing  pdiey,  the  terms  of  which  are  inconsistent  with  a  rep- 
resentation 594 

representation  may  be  withdrawn  before  policy  signed  594 

when  representation  relates  to  futnre  facts,  does  its  subsequent 
falsification  a? oid  the  policy  ab  miiio 

if  breach  be  transitory  m  its  eflfects,  will  underwriter  be 
charged  from  liability  for  loss  not  consequent  upon  it 

liability  of  the  underwriter,  where  representation  is  fiilsified  by 
act  of  the  home  government,  by  oTcrbearing  force,  or  nna* 
voidable  accident  526 

lY.  Construction  of  a  representation,  , 

words  are  to  be  taken  in  the  sense  in  which  the  uderwriter 
most  probably  understood  them  596 

statements  that  ship  was  '*  on  the  coast,''  or  **  aH  well,"  on  a 
gi?en  day  597 

mto  of  construction,  where  representation  is  ambigiioiis  from 
dengn  597 

where  it  is  so  without  fraud  597 

where  letter  is  shown  relating  to  the  state  of  the  ship,  and  re- 
ferring to  a  former  letter,  as  to  which  the  underwriters  make 
no  inquiry 

words  of  representation,  where  leehnieal  or  of  peculiar  mercan- 
tile import,  to  be  construed  with  reference  to  the  usages  of 
trade 

ean  a  positive  representation  supersede  an  usage  of  trade 
inconsistent  with  iti 

repreeentation  that  ship  is  seaworthy  in  some  respects  does  not 
dispense  with  her  being  so  in  other  respects  *  599 

every  representation  is  eoostraed  to  refer  to  the  time  of  sub- 
scribing the  policy  530 

previous  statement,  inconsistent  with  one  made  at  time  of  sub- 
scription, is  not  a  representation  530 

representation,  if  found  to  be  erroneous,  ought  to  be  withdrawn 

before  policy  signed  531 

assured  not  bound  to  resort  to  extraordinary  means  of  despatch 
for  this  purpose  531 

V.  Bflstepresentation  to  fitst  underwriter  extends  to  all, 

limitations  on  this  rule 

only  extends  to  representations  of  such  matters  as  it  may  be 
presumed  the  first  underwriter  would  have  required  to  be  in- 
formed about  before  aubscribing  the  policy :  not  to  cidlateral 
points 

is  strictly  confined  to  the  underwriter  whose  name  stands  first 

in  the  policy  itself  533 

and  to  underwriters  on  the  $ame  policy  533 
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R  EPRESENT  ATION  —  {anuinmd) 
^'  to  oaly  applicable  where  the  repreeentatioa  tends  to  lower  the 

eatimate  of  the  riak  533 

eten  under  theae  limitationa  the  mle  is  not  fafored  in  our 
-'^  eonrta  534 

^ff  when  firat  nnderwriter»  a  mere  "  deooy,**  this  aToida  the  eon- 

^ff  tract  aa  to  all  aoboaqoent  onderwritera  534 

*3k:  thia  defence  can  only  be  reaorted  to  on  firat  trial  534,  535 

>  REPURCHASE  OF  SHIP  AND  CARGO  BT  MASTER.    <See 

Purchase  by  Master) 

?'  RESTAMPING  POLICIES,  95  G.  3.  c.  63.  a.  13.  i.  57 

policiea  moat  be  reatamped  when  altered,  anleea  the  aHerationa 

fiill  within  the  excepted  caaea  in  the  thirteenth  aection  57 

if  not  reatamped  when  the  alteration  ia  aach  aa  to  require  it, 
^^  both  the  altered  and  original  policy  are  inyalidated  62, 63 

aherationa  in  the  terma  and  conditions  of  the  policy  made 
^  *^ before  notice  of  determination  of  the  risk,**  do  not  require 

^*  a  fresh  stamp  58 

thuB,  an  extenaion  of  time  of  sailing  before  nortec  of  loaa,  re- 
*'  quirea  no  freah  stamp  58 

if  nor  the  aubatitution  or  addition  of  new  termini  before  final  in- 

!i*  tention  formed  to  abandon  the  ship's  original  deatination  ,    58-61 

a-  when  the  thing  originally  inaured  ia  changed  on  the  face  of  the 

policy  into  aomething  apecifically  different  and  incapable  of 
oeing  inaured  under  the  aame  denomination  —  the  policy 
m  must  be  reatamped  69 

aa  where  "  ahip  and  otOfit "  ia  altered  uto  "ahip  and  goods,** 
i  in  a  whaling  riak  60 

but  where  the  alteration  doea  not  InToIve  a  specific  change  in 
0,  the  thing  inaured —  no  freah  atamp  is  required  60 

thus,  changing  -time  of  sailing  in  an  inaurance  "  on  gooda  to  be 

shipped  before  "  a  given  day,  requires  no  freah  stamp  60 

nor  cancelling  warranty  to  sail,  in  policy  on  ship  00 

nor  altering  specified  mark  on  gooda  60 

nor  change  in  termini  of  the  Toyage,  if  before  notice  of  deter- 
0  mination  of  the  riak  61 

0  nor  memorandum  on  policy  wairing  warranty  of  seaworthinesa      •  61 

the  mere  correction  of  an  error  requirea  no  ireah  atamp  61 

aa  of  wrong  declaration  of  name  of  ship  6S 

or  of  wrong  denomination  of  the  aobject  of  insurance,  when  a 
^  manifest  blunder  68 

it  roakea  no  difference  whether  the  alteration  be  made  on  the 
^  face,  or  written  on  the  back  of  the  policy  63 

RETURN  OF  PREMIUM.    Principlea  on  which  the  doctrine  of  re- 
i>  turn  of  premium  reata  ii.  1910 

1.  Where  riak  haa  nefer  commenced — or  is  apportioned, 
^  return  of  premium  takea  place  where,  from  any  cause  except 

the  fraud  of  the  asanred,  the  riak  haa  never  commenced  1911 

^  aa,  where  the  policy  never  attachea  in  oonaequence  of  unaea- 

-  worthineaa  1911,  1219  in  note,  1993 

return  of  part  of  premium,  where  riak  apportioned         1919,  dt  note, 
where  a  contingency  ia  introduced  into  the  policy,  aa  by  a  war- 
ranty toaail  with  convoy  from  a  given  place,  —  then,  if  a 
usage  ia  ahown  to  consider  the  risk  divisible,  there  will  be  a 
proportionable  return  of  premium  1919-1915 

where,  however,  the  risk  ia  entire  under  the  policy,  and  haa 
once  commenced,  no  return  of  premium  can  take  place,  no 
matter  how  short  a  time  the  riak  may  have  laated  1915 

62  • 
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RETURN  OF  PREMIUM  —  (eontmnei) 

aft,  in  polidm  **  tX  aod  from,"  ihonnfli  strip  knt  before  loadiDg     1915 
or  though  ship  may  sail  unaea worthy  for  the  voyage  1815 

no  rotorn  of  premiom  in  ciaaea  of  deriatioii  1915 

when  the  risk  ie  regarded  aa  entire  1816 

inantanoe  on  time  at  an  entire  ptemian,  ia  aa  entire  ink  1816 

inaaranee  at  aa  entite  premiom  of  a  roiud  voyage,  teoaiBtiiig 

of  aeToial  paaaagea,  la  an  entite  ride  1216 

law  in  the  United  Statea  ia  the  aamA  1817 

law  in  France  1817 

8.  Retam  of  premiom  in  eaaea  of  iUegality  or  irand, 
where  the  riak  ia  illegal,  the  astured  ahall  not  recover  back  the 

premium  1818 

premium  paid  on  an  aararanoe,  void  aa  a  gaming  policy,  can- 
not be  recovered  back  aAer  the  risk  haa  commenced,  and  the 
event  been  determined  181B 

diatinotion  taken  by  Mr.  J.  Boiler  between  contiacta  ezecnted 

and  executory  1818 

acted  upon  in  caaea  of  illegal  wageia,  by  the  Court  of  Common 

PJeaa  1818 

queationed  by  Lord  EUenboroo^  1890 

where  the  inaurance  ia  void  for  illegality,  even  though  the  riak 
ne?er  commenced  under  the  policy,  the  aaaured  cannot  re- 
cover back  hia  premium  without  a  previous  formal  rennndap 
tion  of  the  contract  1880 

9V4ere,  whether  he  can  even  then  1880 

where  the  riak  haa  been  run  and  the  e^nt  taken  place,  no  re- 
turn of  premium  can  be  claimed  1881 
aa  in  caae  of  a  re-inaurance  1881 
or  trading  with  the  enemy  1881 
though  by  a  foreigneir —  ignorance  of  the  Uao  ia  no  ezeuae  1981 
ignorance  of  the  fact  ia                                                                 1881 
premiom  must  be  returned  wherever  the  policy  is  rendered 
void  by  the  fraud  or  positive  misrepresentation  of  the  tmder- 
writer  1888 
aUter  where  the  policy  is  avoided  by  the  fraud  of  the  aasnred 

or  his  sgent  15183 

hi  case  of  mere  misrepresentation  without  actual  frand,  a  re> 

turn  may  be  claimed  1893 

ao  it  may  where  policy  is  rendered  void  by  non-complianoe 

with  warranties  ^  1883 

or  by  making  a  material  alteration  1884 

3.  Return  of  premium  for  want  of  intereat,  abort  interest,  or  over 
insurance, 
return  of  premium  cannot  be  apportioned  according  to  die  db- 

ro/um  of  the  risk  1884 

where  assured  has  in  fact  no  interest  at  risk,  he  will  be  entitled 

to  a  return  1884 

if  risk  has  once  commenced  under  a  poliey  eflbeted  by  captor 
to  protect  his  interest  in  prize,  taken  in  time  of  war,  he  can- 
not claim  a  return  of  premium  1884 
aliter  where  the  ahip  has  been  taken  before  war  declared  1885 
where  risk  has  been  run,  and  the  ship  arrived,  the  assoied  can- 
not afterwarda  claim  a  return  of  premium  on  ground  of  want 
of  interest                                                                                 1285 
where  insurance  is  effected  by  mistake,  as  on  goods  by  the 

wrong  ship,  the  assured  is  entitled  to  a  return  1386 

principle  on  which  a  return  of  premiom  can  be  claimed  in 
cases  of  over  insurance,  double  insurance,  &c.  1896 
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RETURN  OF  PREMIUM  —  (crafinie^ 

retam  of  pcMttom  lor  thott  ioKiiatl  1896 

Tetorn  of  piemium  for  oyer  insurance  1297 

no  return  for  orer  inenrftnee  on  valoed  policies  1397 

return  of  premiom  in  esse  of  double  insurance       1997,  1998  &  note, 
in  esse  or  oter  insuranoe  on  m  single  policy  all  the  nnder^ 

writers  thereon  contribute  ratably  to  the  return  1998 

seyeral  policies  of  the  same  dale  ire  considered  as  one  policy 

and  follow  the  same-rule  1998 

rule  where  there  are  several  policies  of  different  dates  1998 

former  rule  '  1999 

its  inconyenienoes  1999 

present  rule  as  established  by  Fisk  o.  Masterman  1999 

rule  in  the  United  Sutes  1931 

4.  Return  of  premiom  under  express  stipulatioDy 

general  stipulalioiis  as  to  return  of  presuum  1931 

stipulation  to  rstom  premlnm  in  ease  the  ship  sails  with  oon- 

yoy  **  and  arriyes  "  1931 

reason  lor  and  meaning  ef  this  stipidation  1939 

eoostmction  of  the  words  '*  and  arriyee  "  1939 

what  kind  of  arrival  is  contemplated  by  this  elanse  1933 

if  ship  sails  with  eonyoy  and  artiyes,  but  the  goods  insorsd  are 

aAerwards  lost,  the  sasured  is  entitled  bo&  lo  a  return  of 

premiom,  and  to  a  total  loss  1333 

in  all  these  cases  the  arrival  of  the  tMp  is  the  point  to  be  at^ 

tended  to  1934 

the  words  ^  snd  srriyes  *'  mean  arriyal  tx  the  uUmaU  port  of 

destination  1934 

stipulation  to  retuni  a  pertion  of  the  pieBiifRii  *<  for  arrival "       1936 
eonstroetien  of  these  words  1935 

that  loss  was  by  an  expected  risk  is  no  objection  to  the  assved's 

claiming  a  return  of  premiam  1936 

where  the  words  *'  and  arrives  "  are  not  iasertod,  theeonstmo- 

tion  is  different  1936 

in  sueh  eases,  if  a  total  loss  occurs,  the  assured  is  not  entitled 

to  claim,  in  addition,  a  return  of  premium  1936 

assured  under  stipulation  to  return,  if  ship  sails  with  convoy, 

may  elaim  return,  though  policy  may  be  avoided  ibr  breach 

of  warranty  1936 

what  constitutes  a  sailing  with  eonvoy  under  this  stipulation        1337 
eonstroction  of  stipulation  to  return  premium  if  ship  be  »old 

or  UAd  up  1937 

6.  Deduction  of  one  half  percent, 
eostoro  to  allow  this  dednetioQ  1997 

reason  of  the  allowanee  1238 

in  piactioe  it  is  always  made  1938 

except  where  oooduct  of  underwriter  has  been  frandulent  1938 

it  makes  no  difference  whether  the  not  of  the  assursd  or  the 

act  of  Ood  have  given  the  title  to  ekim  return  of  premium      1239 
6.  Paying  the  premiom  into  court, 
premium  should  be  psid  into  oourt  whonever  it  is  likely  the 

assured  will  be  entitled  to  a  return  1939 

consequences  of  not  so  doing  1939 

counsel  for  plaintiff  need  not  mention  in  opening  his  case  an 

intention  to  claim  retam  of  premiom  1939 

REVENUE  LAWS.    Risks  in  contravention  of  our  own,  illegal         i.  704 
to  thoee  of  foreign  states  this  country  pays  no  attention        705,  706 
but  in  order  to  recover  on  polieiee  covering  risks  illegal  by  for- 
eign revenue  laws,  underwriter  must  have  notice  of  the  na- 
ture of  the  risk  707 
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RICE  not  indnded  under  the  word  eom  m  the  oommon  memonDdnm   li.  869 
inaerted  in  tho  memonndom  by  the  London  Int.  Com^      853,  note. 

RIGGINGy  damage  done  to,  when  particolax  sTerage,  and  when  wear 

and  tear  ii.  756,  955,  «56 

when  cat  away,  in  order  to  disengage  masts  and  spars,  it  is 

general  a? erage  894 

no  it  is  where  cat  away  to  let  go  sails,  Sk.  806 

or  where  employed  to  stop  leak,  or  other  onnsaal  parpose  895 

mSK.  The  exposare  to  risk  of  sea  loss  of  something  in  which  the  as- 
sared  is  interested,  is  the  essenoe  of  the  contract  of  insnr- 
anoe  L  11 

RISKS  COVERED  BY  THE  POLICY  —  LIMITATION  OF  UN- 
DERWRITER'S UABILTY— 
I.  Risk  of  loss  not  falling  within  the  teim  or  voyage  insured, 
underwriter  is  liable  £or  no  loss  that  does  not  nil  within  the 

limits  of  the  risk  ii.  754 

Uahiilty  of  nnderwriten  on  time  pobcy  for  loss  eovtsd  Ag^bre, 
but  not  OTentnating  in  a  total  loss  till  ^Isr  the  expiration  of 
the  term  754 

in.  eases  of  deviation  the  loss  must  have  oecnned  before  the  ship 
turned  off  her  oooise  755 

n.  Risk  of  loss  by  wear  and  tear,  or  by  the  inherent  Tiee  imper- 
ishable oominodities, 
underwriter  not  liable  for  the  ordinary  wear  and  tear  of  the  voy- 

a^  '  755 

to  diseriminate  wear  and  tear  from  average  frequently  difficult      756 
illustrations  of  the  ikfference  between  them  756 

what  is  average  loss,  and  what  wear  and  tear,  in  case  of  cables 

and  anchors  756 

in  case  of  masts,  spars,  and  satle  756 

damage  caused  by  springing  hak,  wheu  wear  «nd  tear,  and 

when  average  756 

damage  done  to  hull  of  ship  by  enemy's  shot,  by  worms,*  rats, 

dso.  756 

damage  to  copper  sheathing  758 

underwriter  not  liable  for  the  proper  vice  of  the  thing  insured        758 
loss  by  spontaneous  combustion  759 

loss  by  ordinarv  kakagt  and  hreakagt  759 

underwriter  liable  for  extraordinary  foakage  caused  by  perils  of 

the  sea,  though  the  stowage  inay  not  have  been  disturbed        759 
in  this  country  the  crdinary  amount  of  leakage  and  breakage 
for  which  the  underwriters  are  not  to  be  responsible,  is  not 
fixed  by  law  760 

in  the  United  States,  and  generally  on  the  Continent,  it  is  760 

stipulationB  in  the  French  policies  on  this  subject  760 

in  insurances  on  living  animals,  the  nnderwriten  are  not  liable 
for  lo99U  arising  from  their  disease  or  natural  death  761 

Cases  on  the  mortality  of  negro  slaves, 
their  death  caused  by  suicide,  was  held  not  to  be  at  the  risk 

of  the  underwriter  761 

nor  loss  caused  by  throwing  them  overboard  owing  toscaidty, 

arising  from  master's  miat^ing  the  course  768 

nor  death  caused  by  starvation  on  the  voyage  763 

Cases  of  insurance  on  live  stock, 

if  live  stock  die  of  starvation  caused  by  the  extraordinary  and 
unavoidable  delay  of  the  voyage,  this  is  not  at  the  risk  of  the 
underwriters  763 
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RISKS  COVERED  BY  THE  POLICY— LIMITATION  OP  UN-     '*** 

DERWRITER*S  LI  ABILITY  —  (eoiKimmO 
i^f  death  of  Miraals  from  braiMs  oauMd  by  the  pitching  of  the 

•hip  in  a  storm,  is  a  loaa  for  which  the  nnderwriten  are  Ita- 
^1'.  hie,  thoQgh  warraoted  free  of  mortaUty  763 

'^'  80  where  their  death  is  caaaed  paitly  by  the  pitchbg  of  the 

•bip  and  partly  by  their  own  atmgglea  764 

I  III.  Risk  of  loaa  not  proztiyitely  caaaed  by  the  perila  inaored 

against :  eetias  projmitf  n&n  remata  tpedahir^ 
it:%,  underwriter  liable  for  no  loaa  not  proximately  caused  by  the 

^ij  perila  insured  against  764 

but  for  all  loaa  ao  oaoaed  be  is  liable  764 

difficolty  in  practice  of  applying  the  role  765 

91  a  sam  ordered  to  be  paid  by  the  owner  of  one  abip  to  another, 

ander  a  foreign  arbitratioB  award,  as  compensation  for  dam- 
\m  agea  caused  by  collision,  is  not  reoorerable  under  a  couit  for 

j  V.  leas  by  the  penis  of  the  seaa,  in  thia  country  766 

it  ia  in  the  United  Sutea  767 

Mr  IV.  Risk  of  loss  oooasioned  by  the  aeta  er  negligence  of  the  aa- 

anred  or  hie  agents 
where  ahip  ia  aeaworthy  at  the  outaet,  the  underwriter  will  be 
liable  for  all  loaa  proximately  caaaed  by  the  perila  inaored 
againat,  though  remotely  occaaioned  by  the  negligence  of 
the  master  or  crew  768 

caaes  illastrating  this  position  768 

ship  burnt  by  negligence  of  mate  768 

goods  lost  by  stranding  caaaed  by  grosa  negligence  768 

^^  ahip  bilged  owing  to  negligence  of  mate  in  not  proriding 

S proper  &ateninga  760 

ing  with  ship,  originally  aeaworthy,  in  a  otate  of  danger- 
oua  leakinsas  760 

ahip  loot  by  stranding,  owmg  to  eaptaia'a  sailing  into  harbor 

without  a  pilot  769 

ahip  lost  by  beinff  blown  over  on  her  beam  ends,  owing  to  maa- 

ahip  loat  bv  being  neoeaaarily  run  aahoie  in  eonaequenee  of  a 
state  of  leakiness  caaaed  by  improper  loading  770 

^  caaea  where  question  is,  whether  there  haa  ia  ftet  been  negli- 

gence 770 

two  of  the  crew  aent  aahore  to  make  ftst  a  Ihm  and  aeiied  by 
0  a  pressgang,  whereby  the  ahip  ttkea  the  ground  771 

^  ship  loat  by  negligence  of  pUot  in  improperly  faatening  her 

^  against  the  remonstrance  of  the  muster  771 

i>  original  defieieney  of  roaaier,  crew,  or  ahip,  ia  matter  of  de- 

Knee  under  a  plea  of  seaworthineaa  779 

i  where  the  lo«  ia  not  proximately  caused  by  the  perils  insured 

againat,  but  ia  dkwiiy  r^tnUe  to  the  neffligenoe  or  miaeon- 
li  duct  of  the  agents  of  the  aasursd,  the  uiiderwriter  is  not  lta> 

ble  779 

ship  broken  up  in  cooeequeQce  of  the  negligenoe  of  the  assured 
i.  in  not  repairing  779 

goiida  damaged  by  bursting  of  bofler  pipe,  owing  to  caplaio'a 
if  negligence  773 

ahip  seiaed  owing  to  failure  of  shipowner  to  proride  proper 

docaments  773 

if,  howcfcr,  the  loss  be  bh>ught  about  by  a  mere  mistake  in 
i  judgment  of  the  assured  acting  band  fiit^  onderwriier  will 

\  not  be  discharged  774 
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RISKS  COVERED  BY  THE  POLICY  —  LIMITATION  OF  UN-     '^" 
DER WRITER'S  LIABILITY  —  (con/imcetf) 
bot  be  will  be  so  wbere  loss  arises  from  causes  wbicb  ibe  own- 
ers or  masters  are  reasooably  bound  to  prevent  774 
y.  Limitation  of  owner's  responsibility  for  loss  occasioned  by  the 
acts  or  negligence  of  the  master  or  crew, 
at  common  law  the  owner  was  responsible  to  the  shipper  to  the 

fall  amount  775 

by  the  law  maritime,  his  responsibility  was  limited  to  the 

value  of  ship  and  freight  776 

statute  law  limiting  owner's  responsibiliky  776,  777 

construction  of  the  acts  777 

mode  of  calculating  value  of  ship  777 

mode  of  calculating  value  of  freight  777 

fishing  stores  of  whalers  to  be  valued  as  part  of  ahip  778 

acts  only  apply  to  registered  ships  778 

period  at  which  liability  of  owners  and  masters,  as  carriers, 
begins  and  ends  778,  779 

VI.  Risk  of  loss  by  sets  of  government  of  the  assured, 

where  underwriter  and  assured  are  both  British  subjects,  the 
former  is  liable  for  all  loss  caused  by  the  public  acts  of  the 
British  government  779 

gtuwe,  when  the  assured  is  a  foreigner,  is  a  British  underwriter 
underwriter  liable  for  loss  caused  by  the  acts  of  the  foreign 
government  780 

doctrine  of  the  earlier  cases,  that  he  is  not  781 

unless,  indeed,  the  foreign  assured  be  trading  under  a  license       781 
the  later  doctrine  is,  ^at  the  underwriter  shall  be  liable 
where,  from  the  whole  of  the  case,  it  is  plain  that  the  British 
underwriter  meant  to  assume  the  risk  of  such  loss  789 

the  old  doctrine  was  abandoned  in  Bazett  v.  Meyer  783 

but  acted  upon  again  in  Campbell  v.  Innes  783 

remarks  .on  Campbell  o.  Innes  784 

the  doctrine  is  wholly  abandoned  in  the  United  States  784 

VII.  Risk  of  loss  of  voyage  by  interdiction  of  commeroe,  &e. 

this  loss  not  covered  by  English  policies  in  the  common  form        785 
ahUr  in  foreign  policies  785 

principle  of  this  rule  in  English  law  785 

cases  illustrating  the  rule  786,  787 

the  rule  in  the  United  States  is  different  788,  &  note, 

special  clauses  may  be  inserted  in  English  policies  so  as  to 
include  this  risk  788 

VIII.  Risks  of  foreign  smuggling  and  interiopiog  trade  fall  on  the 
underwriter  only  when  he  can  be  proved  to  have  known  the 
object  of  the  adventure  789 

risk  of  loss  by  subsequent  events,  ss  of  future  war,  is  within 

the  policy  790 

the  underwriter  on  one  subject  of  iosorance  is  not  liable  for 

loss  on  another  790 

underwriter  on  goods  is  not  responsible  for  loss  by  having  to 

pay  same  freight  on  diminished  value  790 

nor  for  freight  pro  rata  790 

nor  for  loss  caused  by  forced  sale  of  goods  for  the  repair  of  the 
ship  791 

RISK,  CHANGE  OF,  by  delay  or  deviation.    (See  Deviation,  Dday) 

by  abandonment  of  voyage.     (See  Change  of 
Voyage) 

RIVER  NAVIGATION,  risk  of,  where  it  forms  a  regular  part  of  the 
voyage, 
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RIVER  NAVIGATION— (wiUmiiaO  "^** 

is  coTerad  by,  though  not  specified  in,  the  policy  i.  430, 431 

ROBBERY,  when  committed  by  etrangen,  ia  a  peril  insured  against     ii.  818 
and  not  at  risk  of  the  owners  775 

ROYAL  EXCHANGE  ASSURANCE  COMPANY,  when  incorpoxated  L8I 
foim  of  suing  in  covenant  or  debt  ii.  1348 

pleading;  general  issue  by  statute  1888 

form  of  memorandum  used  by  859,  note  (e.) 

RUNNING  FOUL^     (See  Co^jion) 

RUSSIAN  EMBARGO  CASES  ii.  1145- 1147 

SAFE  IN  PORT,  warranty  that  ship  is  i.  686-  588 

(See  Warrantieif  Express) 

SAILING,  warranty  as  to  time  of.     (See  Warranty  to  Soi/) 

SAILING  INSTRUCTIONS,  what  are  i.  61 1 

unless  obtained,  warranty  to  sail  with  eouToy  is  not  complied 

with  611 

need  not,  as  a  condition  precedent,  be  obtained  at  place  of  ren- 

dezTOtts  611 

but  captain  must  be  proved  to  have  made  every  exertion  to  pro- 
cure them  611 
badness  of  weather  is  an  excuse                                                     619 
so  is  commodore's  refusal  to  give  them                                          619 
bnt  if  not  procured,  owing  to  captain's  laches,  it  is  a  breach  of 
the  warranty                                                                               619 

SAILS,  what  damage  to,  is  particular  average,  and  what  wear  and  tear 

ii.  756,  955,  956 
tails  let  go,  or  cut  away  to  save  ship  when  on  her  beam  ends,  is 

general  average  896 

saus  carried  awajr,  by  carrying  a  press  of  canvas  to  avoid  an  enemy, 
or  a  lee  shore,  is  not  896 

SALE  OF  CARGO  BY  MASTER,  for  the  neoessary  repain  of  the  ship  L  183 
this  can  only  be  done,  1.   in  a  port  of  diMress ;   9.  when  all 
other  means  have  been  tried  and  fiiled ;  3.  lo  enable  the 
ship  to  proceed  on  her  voyage  183 

sale  of  the  whole  cargo  by  the  master,  ean  only  take  place  in 

cases  of  the  most  extreme  and  urgent  oeoessity        i.  195|  &  note, 
law  as  laid  down  in  the  Gratitudine  196 

a  sea-damaged  cargo,  in  danger  of  perishing  from  putrefactiony 

may  be  sold  by  the  master  in  a  port  of  distress  195 

though  the  original  ship  may  have  been  disabled,  and  other 

ships  might  ht  procured  to  send  it  on  195 

where  cargo  is  not  perishable,  and  there  exist  means  of  tran- 
shipment, the  master  cannot  sell  it,  though  the  ship  be  die- 
abled  196,  fc  note. 

aiiter  where  there  exist  no  means  of  tnnshipment  196 

sale  of  cargo,  not  otherwise  justifiable,  will  not  be  rendered  so 
by  decree  of  vice-admiralty  court  196 

(And  see  Constructive  Jbtal  Loss  on  Goods) 

SALE  OF  SHIP  BY  MASTER  can  only  be  justified  in  cases  of  the 

most  extreme  emergency  i.  189 

meaning  and  character  of  the  necessity  which  will  justify  a 
sale  189,  note. 

the  ship  must  be  reduced  to  such  a  state,  by  the  perils  insured 
against,  as  to  make  a  safe  termination  of  the  adventure,  as 
to  her,  hopeless  190 

as  where  she  is  wrecked  to  pieces  190 
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SALE  OF  SHIP  BT  MASTER  ^(mfrmierf) 

or  where,  thoegh  her  Umben  stiU  hold  tofetber,  she  m  yet 
hopeleesly  inepanhle  191 

or  where  ehe  is  cast  away,  and  the  master  oanaot  raise  fiiiiidsy 

or  procare  materials  for  her  repair  191 

bat  the  neeessity  most  be  such  as  to  leave  the  master  no  alter- 
native,  in  the  exercise  of  the  best  and  soundest  judgment 
that  could  be  formed  under  the  circumstances,  except  to  seQ       191 

a  mere  difficulty  in  finding  funds  will  not  justify  a  sale  192 

if  it  be  clear,  beyond  all  reasonable  doubt,  that  to  repair  the 
ship,  so  as  to  keep  the  sea,  will  cost  more  than  she  will  be 
worth  when  repaired,  this  justifies  a  sale  195 

Uw  of  France  and  of  the  United  States  in  this  respect 

193,  194, 195,  &  note. 
(And  see  CansiTuciive  Los$  of  Skip) 

SALES  of  sound  and  damaged  goods  to  ascertain  the  amotmt  of  depre- 
dation by  sea-damage  ii.  966 

SALTPETRE  not  included  under  the  word  salt  in  the  conmion  memo- 

raadem  ii.  851 

is  distinctly  specified  by  the  London  Insurance  Company   853,  note. 

SALVAGE  TO  CAPTORS,  &c.    What  salvage  is  ii.  845 

when  and  to  whom  payable  845 

who  are  to  contribute  to  the  payment  845 

principles  on  which  amount  of  Milvage  is  regulated  846 

liability  of  underwritere  for  salvage  —  principle  on  which  it 

depends  846 

salvage  losses  need  not  be  specially  declared  for  847,  1339 

but  salvage  to  recaptors  must  be  ascertained  by  court  of  ad- 
miralty before  it  can  be  recovered  847,  1339 
and  proceedings  in  admiralty  court  must  be  produced  ti  the 
trial  on  the  policy  1339 

SALVAGE  IN  CASES  OF  ABANDONMENT  means  thai  which 

is  transferred  to  the  underwriters  by  abandonsaent  iL  1179 

effiBCt  of  abandonment  as  a  transfer  oi  salvage  1178  - 11 85 

distribution  of  the  salvage  amongst  the  difierent  sets  of  onder^ 
writers  1187-1190 

SALVAGE  LOSSES.    Total  Iosms  with  heneiii  of  saltage  iL  1179 

ndjnstment  of.    (See  ^«  Adjusimaa  of  Sahmgt  Loaoot") 

SEA  LETTER,  or  passport,  its  necessity  or  usual  form  i.  683 

SEAMEN'S  WAGES.    (See  Wages  of  Manners) 

SEARCH,  RIGHT  OF.    Ongin,  extent,  and  objeet  of  the  right  of 

search  i.  634 

•zposition  ef  the  doctrine  hy  lioid  Stowell  in  the  case  of  the 

Maria  635 
resistance  of  search  by  convoy  is  a  ground  of  condemnation  of 

the  neutral  fleet  sailing  under  it  636 
00  even  sailing  with  convoy  for  the  purpoee  of  such  resistance  636 
the  right  of  search  includes  that  of  sending  into  port  for  adju- 
dication 636 
attempt  to  rescue  ship  so  sent  in  is  a  breach  of  neutral  eonduet  636 
right  of  search  can  only  be  exercised  by  lawfuQ^  comnusmmed 
cruisers^  and  against  private  merchant  ships  637 
'  it  should  be  exercised  with  moderation  637 
is  liable  to  modification  by  international  treaties  637 
law  as  to  in  the  United  States  637 

SEAWORTHINESS  (IMPLIED  WARRANTY  OF) 
1«  General  doctrine  of  seaworthiaess. 
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SEAWORTHINESS  (IMPLIED  WARRANTY  OF)  —  (con/ifiueeO 
'  moMiaff  of  th«  inplied  wamoty  668 

UiAt  the  voMel  shall  be  io  a  oaTi- 
^  gable  state  al  the  timf  the  saUt 

663,  in  note. 

*  inportaiiee  of  eDforeing  a  strict  eompliaoce  with  it  663 
f                                    the  ship  mast  be  seaworthy  for  the  voyage,  when  the  sailM,  662 

*  if  poliey  attaehes  htfiff  $aUing  it  will  be  eoongh  that  the  state 

of  seaworthiness  at  the  time  of  loss  he  commensurate  with 
r  the  ship's  then  risk  663,  Sc  note. 

i  irhether  the  assared  knew  of  the  nnseaworthy  state  of  the  ship 

or  not  makes  no  diflTereoce  663 

I  nor  whether  the  iosuraAce  be  by  the  owner  of  the  ship  or  only 

b^  the  owner  of  the  fooik  •  664 

the  implied  warranty  of  aeaworthineas  may  be  waived  by  oon- 
^  sent  of  nnderwrileis  664 

if  ship,  which  has  once  sailed  noseawortby,  pm  baek  oa  dis- 

oovering  the  defect,  and  then,  after  having  lenedied  it,  by 

'  consent  of  the  aoderwrilers,  sails  again  seaworthy  for  the 

voyage,  the  first  unseaworthiness  is  no  deftnoe  against  a 
Ion  io  no  degree  connected  with  it  654,  655 

*  the  implied  warrant?  is  satisfied  if  the  ship  be  sea¥)orihyfor 
the  vmf9f€  when  she  $aU$ :  there  is  no  implied  warranty  that 
^e  shall  continue  so  666 

thus,  on  insurances  out  and  home,  seaworthlnsss  at  the  com- 
I  menoement  of  the  auiwmrd  passsge  is  all  that  is  required  666 

there  is  no  warranty  that  ship  shaJi  be  seaworthy  at  the  com- 
menoement  of  the  homeward^  or  any  intermediate,  passage 

the  assured  makes  no  warranty  for  the  continuing  good  con- 
duct of  the  maater  and  erew  667 

the  underwriter  ia  liable  for  all  loss  pmximately  caused  by  the 
perils  insnied  sgainst,  though  remotely  occasioned  by  the 
negligenee  or  misconduct  of  the  master  or  crew  667 

whether  the  state  of  things  whidi  occasions  the  loss  arise  from 
the  acts  or  omissUmi  of  the  master  and  erew  makes  no 
difference  668 

ship  lost  by  the  negligent  (but  not  bamtroos)  eondnct  of  the 
master  and  crew  io  heaving  ever  too  great  a  quantity  of  baHast      669 

ship  ron  ashore  to  prevent  her  fiom  sinking  owing  to  onsea* 
worthiness  produced  by  unskilful  Isding  Si  Afrioaa  natives       660 

where  the  ship  is  admitted  to  have  nailed  seaworthy,  and  the 
lose,  though  remotely  produced  or  increased  by  a  subsequent 
state  of  unseaworthiness,  is  proximately  caused  by  the  perils 
insured  against,  the  underwriter  is  liable  660,  661 

fiMWv,  whether  the  underwriter  is  liable  if  ship  be  reduced  in 
the  course  of  the  voyage  to  an  uoeeaworthy  state  by  the 
groes  negligence  of  the  assured,  and  the  lose  be  shown  to 
have  directly  proceeded  from  the  unseaworthiness  ?  669 

semUe,  he  is  669 

is  unseaworthiness  for  want  ef  a  pilot,  or  any  other  particular 
description  of  the  crew,  in  the  course  ef  the  voyage,  an  ex- 
ception to  the  general  role  663 

want  of  pilot  on  entermg  an  intermediate  portvrill  not  discharge 
the  underwriter  except  where  a  pilot  is  required  by  act  of 
pariiament  663, 664 

want  of  ^ilot  on  entering  home  port,  where  required  hyoctof 
forbament^  disehargea  the  underwriter  664 

a  ship  coming  out  of  any  harbor  where  pilots  are  kept  and  re- 
quired, is  unseaworthy  without  one  666 
VOL.  U.                               63 
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though  pilot  be  an  aoqualified  person,  yet  if  captain,  bmuijidej 
thoQ^ht  him  othejrwisei  the  aoderwriter  is  not  thereby  dia- 
oharged  666 

doctrine  of  aeaworthineas  in  the  United  Statea  extenda  the  im- 
plied warranty  beyond  the  coDomeocement  of  the  ▼oyage 

666,  &  notes. 

bat  only  where  the  loss  ia  distinctly  shown  to  haye  been  oee»- 
aioned  by  the  snbaequent  state  of  onseaworthinesa,  and  soch 
atate  to  have  ariaen  from  the  negligence  or  miaeondnct  of 
the  aaaured  or  bis  agents  667,  &  notes. 

the  Engliah  doctrine  preferable  667 

the  implied  warranty  of  aeaworthineas  haa  the  aame  extent 
and  import  in  time  aa  in  voyage  policiea  668 

case  of  Dixon  v.  Sadler  668 

in  time  policies  the  ship  should  be  in  soch  a  atate  of  seawoi^ 
thiness  at  the  ootaet  of  the  riak  as  to  make  it  likely  she 
ahonld  continue  seaworthy  during  the  term  609 

ahe  moat  be  aeaworthy  for  the  aerrice  on  which  it  is  intended 
to  employ  her  660 

there  are  degrees  of  seaworthiness :  seaworthiness  for  the 
▼oyage  ia  one  thing,  aeaworthiness  in  port  quite  another  670 

onder  a  policy  "  at  and  from  *'  it  ia  enough  to  give  an  incep- 
tion to  the  riak  that  the  ahip  ahould  be  aeaworthy  for  the 
port  while  ahe  liea  there  671 

if  ahe  ha?e  been  ao,  the  policy  ia  not  avoided,  ab  initio,  by  her 
aobaequently  sailing  unseaworthy  for  the  voyage  671 

there  are  different  degrees  of  aeaworthiness  for  different  stages 

of  the  voyage  673 

if  the  ship  be  lost  in  any  intermediate  staffs  of  the  yoya^,  ao 
that  ahe  be  aeaworthy  for  her  then  ride,  this  ia  sufficient, 
though  she  were  not  then  seaworthy  for  her  main  voyage  67S 

if  the  prior  state  of  unfitneas  for  the  sea  be  made  ^ood  before 
ahe  aaila  on  her  voyage,  it  is  no  answer  to  an  action  for  loss 
occurring  in  such  voysge  673 

where  the  risk  first  attachea  on  ahip  after  ahe  has  been  some 
time  at  sea,  the  implied  warranty  will  be  aatisfied  if  ahe  be 
then  in  a  atate  of  repair  and  equipment  adequate  to  her  then 
riak  673 

II.  What  atate  of  repair  and  equipment  will  aatiafy  the  implied 
warranty  the  atandard  of  seaworthiness  variea  with  the 
voyage  674 

with  different  perioda  674 

and  in  different  coontriea  674 

1;  Unaeaworthinesa  from  defecta  in  the  hall,  rigging,  or  tackle, 

what  ia  seaworthiness  for  the  voyage  aa  far  as  it  relatea  to  the 
hull,  atores,  and  rigging  675 

loosening  of  timbers  owing  to  deficiency  of  bolts  and  fasten- 
ings is  unseaworthiness  675 

case  of  the  MilPs  frigate  considered  676 

leakineaa  coming  on  within  ten  days  after  sailing,  owing  to 
decay  of  iron  fasteninga  and  general  loose  state  of  ahip 
proves  unseaworthiness  677 

want  o(  knees  is  unseaworthiness  678 

decay  and  /loosening  of  iron  work  and  springing  of  lower-deck 
beams  and  knees  is  noseaworthiness  679 

overloading  and  consequent  want  of  trim  is  unseawortliiness  679 

ahip  must  be  properly  rigged,  stored,  and  provisioned  679 

rottenness  of  main  top  gallant  and  atudding  sula  held  ansea- 
worthiness  in  a  ahip  intended  to  sail  with  convoy  679 
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^  SEAWORTHINESS  (IMPLIED  WARRANTY  OF)  —  (onUiMued) 

.1  though  the  loss  arose  from  a  hurricane  in  which  such  sails 

s  could  have  been  of  no  senrice  679 

sailing  with  defective  ground  tackling  is  unseaworthiness  680 

s:  so  sailing  without  testing  chain  cables  were  required  by  the 

fe-  rules  of  an  insurance  society  680 

so  failure  to  provide  stores  and  provisions  where  similarly 
e  required  660 

I  so  failure  to  provide  proper  medicines  680 

^  want  of  cabin  stove  in  a  Baltic  urinUr  risk  is  unseaworthmess       681 

"r  so  want  of  fuel  and  candles  681 

gtuere  as  to  iron- work  too  near  the  needle  of  the  compass  681 

J.  stowage  of  water  for  use  of  ship's  company  on  deck  does  not 

necessarily  render  ship  unseaworthy  681,  note. 

9.  UnseawortMnesB  from  deficiency  or  incompetence  of  the  master 
J  of  crew, 

every  ship  most  have  a  competent  master  and  crew,  and 

where  required  by  law  a  pilot  681 

of  the  master  681 

'  u  master  be  grossly  ignorant  of  the  ordinary  oourse  of  navigsr 

tion,  this  is  unseaworthiness  681 

^  as  where  he  mistakes  one  port  for  another  683 

[  the  question  as  to  competency  of  captain  and  crew  depends  on 

the  nature  of  the  voyage  689 

an  East  India  ship,  It  seems,  is  net  seaworthy  unless  she  have 
on  board  some  officer  competent  to  manage  her  in  case  of 
the  captain's  disability  689 

this  rale  would  not  be  applicable  to  short  voyages  683 

held  as  a  general  rule  in  the  United  States  683  in  note. 

of  the  crew  683 

they  must  be  oompetent  in  skill  and  numbers  683 

if  originally  sufficient,  the  implied  warranty  is  satisfied  683 

if  policy  first  attaches  on  ship  after  she  has  been  some  time  out, 
ahe  will  be  seaworthy  with  a  reduced  crew,  if  adequate  to 
her  then  risk  684 

a  ship,  however,  must  be  properly  manned  for  the  whole 

voysge  when  she  saOs  on  it  684 

o$  to  the  pilots 
result  of  the  cases  as  to  unseaworthiness  for  want  of  a  pilot       686 
III.  Of  the  proof  of  unseaworthiness, 

burthen  of  proof  as  to  686,  in  note, 

if  vessel  proved  seaworthy  at  beginning  of  voyage,  presump* 

tion  is  that  she  continues  so  1345,  note, 

where  ship,  without  adequate  cause,  becomes  leaky  soon  after 
sailing,  this  is  presumptive  jtrima  facie  proof  that  she  sailed 
nnseaworthy  686,  1345,  &  note, 

when  the  disability  does  not  take  place  till  late  in  the  voyage 
the  preaumntion  is  the  other  way,  and  the  proof  of  unsea- 
worthiness tails  on  the  underwriter  686 
though  shortly  after  sailing  the  ship  encounters  bad  weather, 
yet  if  she  be  found,  on  survey,  in  a  worse  state  than  the 
weather  will  account  for,  the  presumption  is  that  she  sailed 
nnseaworthy                                                                                 686 
eases  illustrating  this  doctrine                                      ^          687, 688 
effect  of  clause  admitting  ship  to  be  seaworthy            *                 688 
anseaworthiness  is  proved  by  the  evidence  of  thoee  who  sni^ 

veyed  the  ship  688 

skilled  witnesses  may  be  called  to  give  their  opinion,  whether, 
on  the  facts  sworn  to,  the  ship  was  seaworthy  688 
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SEAWORTHINESS  (IBIPLTED  WARRANTY  OF)  — 

■entenoe  of  eondemoatioo  for  «iiMftworthiiieas  by  a  vioe-admi- 
ralty  court  abroad  pro?e8  notbing  bat  tbe  fact  of  oondeiima- 
tion  686 

the  irhtAe  qoeatioa  of  aeawortbineaa  is  peoaliarly  for  tbe  jury        686 

SEIZURE,  LOSS  BT.    (See  CapturB  and  Loss  by  Perils  insured  agmnti) 

SENTENCE  of  foreifrn  prize  ooim,  effects  of  i.  641  -  651 

(See  Foreign  Judgments  in  Questions  of  Prize) 

SET-OFF.    Broker's  right  to  set  off  losses  and  zetoras  of  premiom 

L  115-186,  &  notes. 
somoMrT  ei  tbe  law  125,  196 

node  of  pleading  iL  1301 

SETTLEMENT  OF  LOSSES  ON  ACCOUNT,  general  usage  as 

to,  between  brokers  and  nnderwritera  at  IJoyd's  i.  106,  110 

adjustment  of  policy  110,  126,  1S7 

mode  of  settlement  when  aeeonnt  is  in  fkror  of  nnderwriter  1 10 

when  it  is  against  him  111 

payment  of  loss  at  one  month  111 

such  settlement  of  loss  coDclnsiTe  as  between  htaket  and  nn- 
derwriter 111 
not  as  to  other  parties  onlese  they  can  be  shown  eognissAt  of  it      190 
when  the  assured  shall  be  deemed  cognisant  of  this  osage    199  -  196 
recent  cases  on  the  point                                                         130  - 134 
anless  the  assured,  eiUier  from  bis  residence  or  covrse  of  deal- 
ing, can  be  ahown  cognisant  of  the  osage,  he  riiall  not  be 
bound  by  it,  but,  on  broker's  insoltenc?,  may  reeoTor  against 
the  underwriter,  thoaffh  the  loss  has  been  passed  in  account 
as  between  him  and  mker,  and  his  nmne  struck  off  the 
policy                                                                                 131  - 134 
even  actual  pajrment  in  cash  is  only  a  bar  when  paid  in  respect 

of  the  specific  lose  claimed  in  the  action  139 

fiuere  whether  the  assnoed  may  not,  eten  where  eogninnt  of 
the  osage,  recover  against  nnderwriter,  whose  name  has  not 
been  struck  off  the  policy  136 

SHIP,  INSURANCE  OF.    How  common  form  of  potiey  is  confined 

to  an  insurance  oq  ship  alone  i.  916 

such  policy  will  not  coTcr  any  part  of  cargo,  though  effected  by 

owner  both  of  car^o  and  ship  917 

provisions  are  comprised  under  an  insurance  on  skip  917 

so  are  stores  and  tackle  917 

so  is  outfit  in  the  sense  of  stores  and  provisions  for  the  Toyage  917 

but  not  when  it  means  the  fishing  app&ratus  of  whaling  ships  917 
how  whaling  risks  are  insured  in  the  United  States                    .   918 

the  boat  is  included  in  general  insurance  on  ship  918 

and  cannot  be  excluded  therefrom  by  parol  evidence  918 
except  in  cases  where  it  is  carried  not  only  in  a  dangerous,  but 

also  in  an  unusual  way  918 
the  nature  of  the  interest  the  assured  has  on  ship  need  not 

appear  on  the  policy  919 

SHIP,  doration  of  risk  on.     (See  Duration  rfPisk  on  Sfdp) 

*«  SHIP  OR  SHIPS,"  INSURANCE  ON.    Reasons  for  the  practice 

of  insuring  on  goods  on  board  "  ship  or  ships  "  i.  173 

only  allowed  in  eases  where  tbe  assured  is  in  faet  ignonnt  of 

the  vessel  on  board  which  the  goods  are  shipped  173 

this  mode  of  insurance,  in  fact,  amounta  to  a  representation  of 

such  ignorance  173 

the  true  name  of  the  ship,  when  known,  should  be  declared  by 

a  memorandum  on  the  policy    .  174 
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'^  "SHIP  OE  SHIPS,"  INSURANCE  ON— (amliniieiO 

'*^  a  mittmke  in  wieh  daolantion  may  be  eometed  174 

'^  an  insunnoe  in  this  form  sttnches  at  any  port,  within  the  terma 

of  the  polier,  where  the  goods  may  he  loaded  176 

'*'  deelaration  of  the  name  of  the  ship  ought  to  be  made  before 

»  loee ;  but  this  is  not  a  condition  prec^ent  to  plaintiff's  re- 

oovery  176 

2  how  lose  is  applied  where  there  are  two  or  more  policies  on 

goods  on  board  ship  or  ships  175 

^  the  assared  may  apply  either  policy  to  a  loss  on  board  of  any 

'*  ship  that  comes  within  its  terms  176- 177 

law  in  fhrance  as  to  this  point  177 

SHIPPING  CHARGES  included  in  insurable  Talue  of  goods         i.  388,  389 

'  SHIP'S  HUSBAND  cannot  bind  his  co-partowners  by  an  insurance 

effected  for  their  benefit,  but  without  their  authority  i.  147 

if,  after  being  informed  of  the  insurance ,  they  sanction  it,  such 
^  ratification  is  equivalent  to  a  prior  authority  147 

SHIPOWNER,  insurable  interest  of, 

cannot  insure  freight  oo  his  own  account  nnless  properly  regis- 
tered i.  836 
may  insure  as  freight  the  profit  he  makes  by  carrying  his  own 
goods  in  his  own  ship  838 
'                                       has  an  insurable  interest  in  ship,  thooffh  hired  to  a  eharterer 

wha  covenants,  in  case  of  loss,  to  pay  her  full  value  868 

"  if  he  sells  ship,  reserving  right  to  freight  for  the  voyage,  he 

has  an  insurable  interest  in  the  freight  of  such  voyage  868 

I  SHIPWRECK ,  different  kinds  of  ii.  796 

T  where  ship  is  wrecked  in  pieces  the  loss  is  absolutely  total  1009 

'  so  where,  though  her  hull  holds  together,  she  is  reduced  to  a 

mere  oongeries  of  planks,  and  sold  where  she  lies  1010 

'  where  so  wrecked  that  she  eannot  be  extiioated,  and  repaired 

at  an  estimated  cost  less  than  her  repaired  value,  this  is  a 
'  oonstractive  total  loss  1080,  leg. 

(See  Omsiruaivt  Thfof  Lm  en  Skip) 

SHORT  INTEREST,  abatement  of  duties  in  respect  of  i.  46 

'  return  of  premium  for  ii.  1886 

^  SIGNING  POLICIES.    (See  Subscription  ofPoHcy) 

SIMULATED  PAPERS.    Reason  of  the  practice  of  carrying  simu- 
lated papers  i.  696 

carrying  such  papers  discharges  the  nnderwriter  where  no 
leave  to  do  so  is  reserved  in  the  policy  696 

even  where  it  is  Dotorioas  that  the  trade  cannot  be  carried 
on  without  their  aid  696 

dktiw  where  leave  to  that  eftct  is  reserved  696 

and  the  sentence  of  condemnation  proceeds  on  the  ground  ef 
carrying  simulated  papers  697 

condemnation  on  such  ground  is  a  forfeiture  lOf  the  warranty  of 
neutrality  630 

SLAVES,  not  a  legal  subject  of  insnranea  809 

loss  by  mortality  of  negro  slaves  ii.  761  -763 

when  wear  and  tear  and  when  loss  by  perils  of  the  seas       801,  809 

SLIP  OR  LABEL,  what  it  is  i.  14 

how  filled  op  and  used  in  actual  practice  14 

is  not  available  in  evidence  for  want  of  stsmp  49 

rejected  when  tendered  to  show  that  the  order  in  which  the 

underwriters  had  taken  the  risk  vras  different  to  that  in 

which  they  had  signed  the  policy  49 
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SHIP  OR  LABEL— (oMifrnttoT) 

is  not  a  legill?  Mnding  eontmel  ^htuiMiee  »  Ifaia  o— MUj  49 

ofirer  in  the  llniled  Sutett  49 

SMUGGLED  GOODS,  insurances  on,  illegal  and  vM  wkaii  in  eon- 

trafention  of  oar  own  rerenue  laws  L  704,  706 

ofi/tfr  when  only  against  those  of  foreign  States  705,  706 

bat  the  assared  cannot  recoTer  theieoo,  nnless  nnderwxiler 
knew  of  the  nature  of  the  nsk  707 

SMUGGLING,  without  owner's  prifity  in  barratry  n.  885 

if  fteqaently  repeated  his  privity  thereto  wOl  be  presumed  885 

SOLVENCY  OF  THE  UNDERWRITER.  INSURANCES  ON, 

are  scarcely  known  in  this  eoontry  L  980 

where  the  same  object  is  attained  by  employing  brokers  id 
ctedtTt  990 

such  insoranees  are  also  now  very  little  practjeed  in  Franoe  900 

SPARS,  what  damage  to,  is  particular  average,  and  what  wear  and 

tear  ii.  756,  055,  956 

what  general  arerage  895,  896 

^P£Cl&,  corered  by  description  ^  goods  and  metduuidise,**  and  **  car- 
go '*  when  918,  iMrta 

8PES  RECUPERANDI,  what  it  is  in  insurance  law  iL  1001 

SPOUATION  OF  PAPERS,  is  a  breach  of  neatnl  eondaol  i.  631 

STAlfP  ACTS,  35  G.  S.  c.  61.  s.  IS.  and  7  Viei.  c.  81.  an  Iks  acts 

now  tegulatmg  ^  stampiog  of  polioies  L  43 

suitable  definiltoa  of  a  policy  43 

every  policy  must  be  printed  on  stamped  fsper  44 

penaltieB  on  eflbodDg  or  oaboonbing  polieieB  ool  duly  otanped  44 
broker  eaonot  recoTor  pramiinw  or  brokerage  in  respect  thereof  44 
priTilege  of  the  Royal  fixehaage  and  Loodoo  Assnraoee  Comr 

pames  to  issoe  mistamped  labds  under  certain  restriotiQns  43 

pronsions  as  to  fresh  standi  on  alterations  in  the  policy  45 

u  case  of  over  Tsluation  an  abatement  of  duty  is  allowed  on 

proof  of  short  intsrast  and  return  of  premium  45 

the  amount  of  duty  now  payable  on  (Kilioies,  regulated  by  7 

Vict.  e.  81  46 

scale  of  duties  established  by  that  act  46,  47 

where  the  separate  interests  of  seversl  are  insured  in  one  pol- 
icy, the  duty  is  to  be  charged  on  erety  fraeiional  part  of 
100/.  47 

reasoii  of  this  ngnhtion  47 

case  illustrating  its  operation  48 

practical  rule  as  to  stamp  where  several  infeieois  are  insnred 

in  one  policy  48 

labels,  slips,  and  other  amements  to  imuxe,  are  not  nvaflaUe 

in  evidence  fbr  want  of  stamp  49 

hence,  such  a  slip  held  not  aTatlable  to  shew  that  the  order  in 
which  the  underwriters  were  applied  to  for  tlnir  anboerip- 
tions,  is  diflerent  to  that  in  whicn  their  names  etand  in  the 
policy  40 

no  instrument  can  be  legally  bindhig  as  a  contract  of  insure 
ance  in  lliis  eoontry,  except  a  policy  duly  eieoated  on 
stamped  paper  49 

in  the  United  States,  such  labels  are  legally  binding  49 

Alterations  in  the  poli<^  ss  aflected  by  Sie  stamp  act  35  6.  3. 
c.  63.  s.  18.    (See  Rs-stamping  PoOdet)  5f 

STEAM-BOAT,  damage  to,  caused  by  bunting  of  boiler  pipe  ii.  773 

risk  of  fire  in,  coTcred  by  policy  in  eommon  form  807 
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STOPPPAGE  IN  TRANSITU.     Query,  whether,  when  goods  are  . 
•topped  tn  transUu  the  awigiiee  of  the  meolfenl  vendee  can 
reeoTOi  oq  a  policy  effected  hj  the  Tendee  on  hie  own  ao- 
oonot,  in  respect  of  lose  accruug  before  the  right  to  stop 
tfi  trauUu  waa  ezeroiaed  i.  955,  956 

does  not  reedad  the  sale  855,  in  note. 

remarks  on  the  case  of  Clay  v.  Harrison  957 

STOWAGE,  loss  by  bad,  not  at  risk  of  uoderwrilerB  ii.  775 

underwriters  liable  for  leskage  oansed  by  laboring  of  ship, 
thoagh  stowage  aoi  damsged  L  75.  ii.  750 

STRANDING  is  a  peril  of  the  seas  ii.  706 
ship  most  be  in  eooiw  of  proaeovting  the  Toyage  when  kws 

ukee  place  707 

and  nasi  be  «Mtf«r  borne  as  well  as  wtUr  rssclM  707 
ship  blown  over  in  grsTing  dock,  not  a  loss  by  perils  of  the 

seas  707 

nor  where  bilged  on  beach  whOe  bote  dowv  Ibr  vepeiie  707 
where  stranding  is  followed  by  taptare,  the  latter  is  the  true 

caose  of  loss  708 

unless  where  the  loss  by  the  stranding  is  total  700 

STRANDING  WITHIN  THE  MEANING  OF  THE  MEMO- 
RANDUM. 
Term  stranding  badly  ehosen  ii.  860 

1.  In  order  to  oonstitate  a  stranding  there  mast  he  a  iettUng 

down  on  the  obstructing  object  860 

if  it  is  merely  touch  and  go  with  the  ship,  it  is  no  stranding  860 

settling  on  vUm  in  riter  oed  860 

or  on  mild  bank  860 

or  on  a  rock  861 

merely  resting  on  a  rock  for  a  minute  and  a  half,  no  strand- 
ing 861 
9.  Where  the  ship  takes  the  ground  from  one  of  the  ordinary  in- 
cidents of  the  voyage,  and  not  from  any  extraordinary  casu- 
alty —  it  ia  not  a  stranding  869 
taking  ground  in  a  tide  river  862 
or  harbor  869 
S.  Where  ship  takes  the  ground  by  reason  of  extraordinary  cas- 
ualty, it  IS  a  stranding                                             7^,  note,  863 
as  by  breaking  of  rope  where  ship  is  improperly  moored  to  a 

dock  pier  863 

or  by  eettling  on  piles  in  a  canal,  owing  to  drawing  off  the 

water  863 

or  by  taking  ground  in  a  part  of  harbor  to  which  she  is  waiped 

to  prevent  danger  of  sinking  864 

or  by  bilging  from  iosaffieiency  of  rope  by  which  she  is  lashed 

ashore  864 

or  by  getting  aground  owing  to  strain  of  wind  on  her  moor- 
inga  864 

STRANDING,  VOLUNTARY,  gives  daim  to  ffeneral  average  con- 
tribution when  ship  is  got  off  sgain  and  pursues  her  voyage 

u.  808,  800 

^iMHv,  whether  it  does  so  where  ship  is  lost,  but  cargo  saved, 
by  running  her  on  shore  000 

it  does  in  the  United  Sutes  001 

total  loss  by  voluntary  stranding,  recovered  as  a  loss  by  perils 
of  the  seas  i.  650 

purpoaely  running  on  shore  is  a  stranding  within  the  memoran- 
dum ii.  858 
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STRIKING  OFF  LOSSES,  what  it  U  i.  197.  iL  IdOl 

•ffect  of  oa  underwriter's  liability  IL  1201.  1208 

SUBJECTS  OF  INSURANCE  —I.  What  may  be  inaoied, 
1.  Freight, 
meaoing  of  the  word  freight  in  policies  of  insaranoe         i.  200,  Ml 
the  party  insoring  freight  most  have  an  inchoate  right  to  it  at 

the  time  of  effecting  the  insaranoe  903 

the  freight  insured  is  that  which  would  have  been  eained  bat 

for  the  intenrention  of  the  perils  insured  against  SOS 

in  France  expected  freight  cannot  legally  be  insured  903 

freight  actually  earned  {fret  aqyit)m%j  203 

meaning  of  the  tersnyrvl  aquis  in  French  law  903 

■urns  paid  by  the  charterer  or  his  agent  as  part  of  the  freight, 

axe,  under  certain  drenmstaaces,  insuiaUe  as  freight  in  this 

eoontry  203 

freight  may  be  insured  for  part  of  the  voyage  S03 

S.  Profiu  and  oomoHssioas, 
profits  are  a  lawful  sobjeot  of  insurance  in  this  country  S04 

ground  on  which  this  is  permitted,  as  explained  by  Mr.  J. 

Lawrence  904 

•  profits  may  be  insured  either  br  Tslued  or  open  policies  SOS 

u  all  cases  the  assured  must  show  that  some  profits  would,  in 

fret,  have  been  made  had  not  the  goods  been  prevented  from 

arriving  SOS 

and  that  the  goods,  from  which  the  profits  are  to  accrue,  were 

exposed  to  risk  905 

and  that  the  assured  was  legally  interested  therein  at  the  time 

of  loss  SOS 

eommiasions  may  be  the  subject  of  insurance  under  the  same 

limitatioos  S06 

3.  Bottomry  and  respondentia  loans, 
are  the  subjects  otinsurance  in  this  country  S06 

the  lender  alone  can  insure  the  sum  advanced  906 

the  borrower  can  only  insure  any  surplus  by  which  Ids  interest 

in  the  adventure  may  exceed  the  amount  of  the  loan  907 

bottomry  and  respondentia  (except  there  be  an  usage  to  the 

contrary)  must  be  insured  nomiaatim  in  the  policy  907 

n.  What  may  not  be  insured, 

1.  Seamen's  wages, 

seamen  cannot  insure  their  future  wages  906 

nor  any  thing  which  they  are  to  receive  at  the  end  of  the  voy- 
age in  lieu  of  wages  906 
goods,  however,  purchased  with  their  wages  abroad,  they  may 

insure  906 

so  goods  which  they  are  privileged  to  carry  906 

the  master f  however,  may  insure  his  salary  and  any  interest  he 

may  have  in  the  ship  as  partowner  206 

hot  the  mate  and  other  inferior  officers  cannot  ^       906 

the  captain  by  the  usage  of  the  East  India  trade,  may  insure 

respondentia  advances  as  *'  goods,  specie,  and  effects  "  906 

but  money  advanced  to  the  captain  on  his  personal  account,  or 
payable  out  of  the  freight,  is  not  insurable  909 

2.  Slaves,  insurance  of,  prohibited  by  47  Geo:  3.  c.  36.  ^6.  900. 

SUBMISSION  TO  ARBITRATION,  with  reference  depending,  ^uery, 

whether  it  ousts  the  jarisdiction  of  the  superior  courts         ii.  1945 
agreement  in  policy  to  refer  matters  in  dispute  to  arbitration 

does  not  1245 

an  award  actually  made  is  a  bar  to  an  action  1245 
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SUBSCRIPTION  OF  POLICY.    Pofiaet  aie  tuUeribed  by  the  qh- 

derwrilen  oolj,  benee  th«ir  name  i.  38 

amount  to  be  insored  made  op  of  the  aggregate  sobaoriptionsof 

the  different  imderwriten  38 

the  amoont  of  each  aabecriptioD  must  be  apeeified  in  worde 

and  figorea  38 

ahter  in  a  policy  of  mutual  asanranoe  where  the  aggregate  aum 

insured  appeara  on  the  faee  of  the  policy  38 

each  eubscription  makea  a  freah  contract  36 

each  underwriter  only  pays  in  proportion  to  the  amount  he  has 

subscribed  38 

SUBSCRIPTION  OF  POLICY  BY  AGENTS.    Policies  may  be 

subscribed  by  agenta  i«  143 

what  is  sufficient  evidence  of  agents*  authority  to  subscribe  pol- 
icy 144.  ii.  1384 

qtuaref  whether  enough  to  show  that  agent  has  been  in  fre- 
quent habit  of  subscribing  for  the  same  underwriter     144.  ii.  13S4 

if,  in  addition  to  this,  it  be  also  shown  that  underwriter  has 
been  in  the  habit  of  paying  losses  on  policies  so  signed, 
thU  is  sufficient  144.  u.  1394 

ptoof  that  agent  for  a  company  haa  been  in  the  habit  of  sub- 
scribing other  policies  and  advising  the  company  of  it,  is 
sufficient  withoot  producing  such  other  policies  144 

a  power  given  to  fifteen  to  sign  policies,  may  be  executed  by 
four  of  survivors  144 

agent  of  mutual  inanrance  company  empowered  to  sign  poli- 
cies to  commence  from  the  day  on  which  ship  was  accepted 
by  the  company,  held  to  have  sufficiently  executed  this 
power  by  signing  a  retrospective  policy,  **  lost  or  not  lost,*' 
to  commence  from  that  day,  although,  at  the  time  of  signing, 
he  knew  that  two  average  losses  had  happened  on  the  ship        145 

if  broker,  under  a  power  to  subscribe  policies,  himself  signs  the 
.  slip,  it  will  be  a  sufficient  execution  of  the  power  if  hvB  clerk 
aAerwards  signs  the  policy  145 

he  who  is  authoriied  to  sign  policy,  may  aign  adjustment 

145.  ii.  1385 

SUBSTITUTED  SHIP,  oontinuanoe  of  risk  on,  in  cases  of  tranahip- 

ment  i.  170,  180 

payment  of  freight  by  1 85 

power  or  duty  of  master  to  tranship  where  the  freight,  by  the 
snbatitutsd,  exceeds  that  by  the  original  ship  186,  187 

SUCCORING  DISTRESSED,  quitting  direct  course  of  voyage  for 

this  purpose,  is  no  deviation  i.  405 

SURVEY  of  ship,  followed  by  condemnation,  does  not  per  S0  justify  a 

sale  by  master  ii.  1017 

how  far  admissible  in  evidence  and  efibot  of   1099,  note ;  1337,  note. 

SURVEYORS,  LLOYD'S,  who  are,  and  for  what  purpose,  appointed 

ii.  1390 

SUSPENSION  OF  RISK  on  goods,  by  landing  at  an  intarmediate 

plaee  i.  439,  433 

SUSPICIOUS  PAPERS,  carrying,  is  a  breach  of  neutral  conduct       i.  631 

TACKLE.    Defect  in  ground  tackle  is  unseaworthiness  i.  680 

fishing  tackle  of  whaling  ships  not  covered  by  general  insur- 
ance on  «*  goods  "  or  «*  ship  "  i.  214,  917 
comes  under  head  of  '*  outfit "  914 
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TEMPORARY  REPAIRS  to  be  added  to  sabaeqnent  peimanent  le- 
pain,  in  order  to  taoertain  whethei  the  estimated  cost  of  re- 
pairing exceeds  ihe  repaized  valae  iL  1110 
adjustment  of  particular  average  where  only  temporary  repairs 
are  made  abroad  965 

TERMINI  OF  THE  VOYAGE,  what  they  are,  and  how  described 

i.  336,  337 

THEFT  (FURTUM),  underwriter  not  liable  for  loss  by  ii.  774 

limitation  of  owner^s  responsibility  for  776,  777 

is  not  a  peril  insured  against  817,  818 

THIRD  NEW  FOR  OLD,  deduction  of,  what,  and  how  made  iL  979-984 

(See  Adjustment  of  Particular  Average  on  Ship) 

TIME  POLICIES.    What  a  time  policy  is  i.  409 

what  is  covered  by  a  time  policy  409,  &  Mrte. 

when  risk  begins  and  ends  under  409 

it  must  terminate  with  the  expiration  of  the  time,  whereyerthe 

ship  may  then  be  410 

effect  of  a  provision  in,  that  risk  shall  continue  if  vessel  **  at 

sea"  or  *'  on  a  passage  "  at  expiration  of  time  410,  in  note. 

part  of  term  at  which  loss  accrues  makes  no  difference  to 

amount  of  underwriter's  claim  410 

risk  in  time  policies  cootinues,  without  suspension,  throngh  the 

whole  term  410 

time  policies  may  be  effected  retrospectively  410  &  noite. 

liability  of  underwriter  where  ship  receives  her  deaths  wound 

within  the  term,  but  does  not  sink  till  after  its  expiration  411 

extent  and  meaning  of  the  implied  warranty  of  seaworthiness 

in  time  policies  411,  609,  670 

limit  to  the  duration  of  time  policies  411 

mixed  policies,  or  time  policies  with  a  local  description  of  the 

voyage  insured  419 

construction  and  effect  of  such  mixed  policies  418 

underwriter  not  liable,  unless  the  ship  sails  on  the  voyage  de- 
scribed in  the  policy  419 
but  ship  need  not  be  at  the  place  named  as  the  temUnus  a  quo 

at  the  commencement  of  the  term  413 

even  though  the  risk  be  expressly  made  to  commence  at  soch 

terminus  413 

nor  need  the  ship,  if  the  policy  on  the  face  of  it  is  substantially 

a  time  policy,  be  at  such  terminus  at  all  during  the  term  414 

the  risk  in  these  mixed  policies  expires  with  the  term,  whethei 

the  voyage  be  then  completed  or  not  414 

French  law  as  to  this  point  415 

TOTAL  LOSS,  what  it  is  ii.  990 

two  kinds  of  total  loss,  absolute  hud  constructive  990 

general  doctrine  of  absolute  and  constructive  total  loss  as 
stated  by  Lord  Abinger  in  Roux  v.  Salvador  990,  991 

1.  Of  absolute  total  loss  on  ship  and  goods  generally, 
principle  on  which  doctrine  of  absolute  total  loss  depends  1000 

no  notice  of  abandonment  requiaite  in  cases  of  absolute  total 

loss  1001 

but  the  remains  of  the  property,  or  its  proceeds,  are  salvage 

for  the  benefit  of  the  underwriters  1001 

two  classes  of  cases  of  absolute  total  loss  1001 

what  is  meant  by  a  thing's  being  wholly  destroyed  or  annihi- 
lated in  inso  ranee  law  1003 
wreck  involving  either  complete  dismemberment  or  destrao- 
tion  of  ship                                                                                1003 
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physical  change  of  8troetare  in  case  of  perishable  foods  1003 

where  all  possible  or  reasonable  chance  of  procnnng  the  arri- 
val of  the  thing  insared  is  at  an  end,  this  is  a  case  of  abeo- 
Inte  total  loss  1003 

foundering  at  sea  is  an  absolnte  total  loss  ,    1004 

submersion  only  a  construoti?e  total  loss  1004 

it  noiay  or  may  not  be  a  total  loss,  aecording  to  cir- 
cumstances 1004,  note. 

stranding  does  not  in  all  cases  give  the  right  to  abandon    1004,  note. 

goods  ploDdeied  by  wreckers,  so  as  ne?er  again  to  come  into 
the  hands  of  their  owners,  an  absolute  total  loss  1005 

so  where  goods  are  seised  and  taken  by  hostile  force,  and 
never  restored  1005 

so  where  goods  are  taken  out  of  ship,  condemned  and  sold, 
and  proceeds  not  restoied  before  action  brought  1006 

where,  after  seixore  and  condemnation,  they  remain  on 
board  to  be  finally  restored  1006 

if,  after  confiscation,  part  of  goods  or  their  proceeds  are  re- 
stored before  action  brought,  this  is  only  a  total  loss  on  no- 
tice of  abandonment  1007 

where  thing  insured  subabts  in  specie,  and  there  is  a  chance 
of  its  recovery,  notice  of  abandonment  is  requisite  to  make  a 
total  loss  1008 

where  there  is  no  such  chance,  the  fact  of  its  subsisting  in  spe- 
cie at  the  time  of  the  caanalty  or  sale,  is  of  no  importance         1008 

assured,  by  taking  to  the  proceeds,  may  waive  his  right  to  re- 
cover for  a  total  loss  1009 

so  the  underwriter,  by  hia  own  conduct,  may  waive  his  right 
to  notice  of  abandonment  1009 

9.  Absolute  total  loss  of  ship  in  cases  of  wreck  and  irreparability 
followed  by  sale, 

where  ship  wrecked  in.  vieees^  the  loss  is  absolutely  total  1009 

so  where,  though  her  hnll  holds  together,  she  is  reduced  to  a 
mere  congeries  of  planka,  and  sold  where  she  lies  1010 

in  such  case  it  is  not  the  sale  which  makes  the  loss  absolutely 

total,  but  the  sea-damaged  state  of  the  ship  1010 

where  assured,  in  such  case,  hears  of  the  caaualty  and  the  sale 
at  one  and  the  same  time,  no  notice  of  abandonment  is  requi- 
site to  make  the  lose  total  101 1  - 1013 

where  the  title  is  legally  divested  by  a  lawful  sale,  abandon- 
ment not  necessary  1011,  note. 

cases  on  this  subject  collected  and  considered  lOlS  - 1016 

where,  however,  ship  subsists  in  specie  as  a  ship  when 
assured  first  bears  of  loss,  he  cannot,  by  electing  to  aell 
instead  of  repairing,  entitle  himself  to  daim  a  total  loss  1016 

reason  why  notice  of  abaadonment  ahonld  be  given  in  snch 
case  1017,  1018 

where,  however,  ship  is  a  mere  congeries  of  planks,  assured, 
by  selling,  does  not  waive  the  right  to  insist  on  a  prior  notice 
of  abandonment  1018 

can  there  be  an  absolute  total  loss  on  ship,  arriving  a  wreck  at 
her  home  port,  or  port  of  destination  ?  1019 

if  her  hull  holds  together,  it  is  safer  in  such  case  to  give  notice 
of  abandonment  1019 

3.  Absolute  total  loss  on  sea-damaged  gooda  thrown  aa'ay  or  sold 
in  the  course  of  the  voyage^ 
most  of  the  cases  on  sespdamaged  goods  have  been  on  articles 
warranted  free  of  average  1090 
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^here  the  quettiiNi  tarfis  on  the  tottlity  of  the  kwe,  these  eiti- 
elee  simod  on  the  same  footing  as  oihete  1080 

mle  DOW  eetaUithed  ea  to  ebeolete  total  leea  on  aea^damaged 

goods  when  sold  or  thrown  away  ia  the  ooviae  of  the  Toyage     1081 

opposed  to  the  doctrine  of  Coeking  o.  Fraser  1089 

that  ease  is  now  oTerroled  i«  this  eonatir  1038 

hot  supported  to  the  fall  extent  in  the  United  States  1083 

•efficient  to  charge  nnderwritors,  if  Toyage  anested,  so  that 
goods  do  not  oonie  to  hands  of  owners,  nor  resdi  port  of  dee- 
tinauoa,  nor  are  eapable  of  being  forwarded,  in  eoasequenoe 
of  perils  insured  against  1081,  note. 

•o,  if  vessel  is  injsred  to  half  her  valae,  asd  no  other  Teisei 
can  be  foand,  or  if  vessel  cannot  be  repaired  before  perisha> 
ble  cargo  will  be  destroyed  1081,  note. 

frait  insured  **  free  of  sTerage,"  and  thrown  ererboard,  being 
rotten,  at  an  intetaaediato  port,  held  aa  absolnto  total  loss        1083 

annihilation  by  potrefactioii  is  an  absolnto  total  loss  1084 

the  nronoraadoni  doea  net  exempt  the  anderwritera  fion  all 
loss  short  of  total  annihilation  1084 

part  of  cargo  of  wheat,  insured  "  froe  of  aTorage,"  thrown 
away  as  putrid  in  comae  oi  the  voyage,  held  an  abeohito 
total  loss  of  sneh  part  1084 

hides  sold  sea-damaged,  but  as  hides,  at  an  intoxiBediato  port, 
because,  if  sent  on  to  their  port  of  destination,  they  oaost 
have  perished  by  putrefaction  beforo  axriviag  there,  held  an 
absolnto  total  loss  1035  - 1087 

net  proceeds  of  sale  in  such  case  are  money  had  and  received 
to  the  use  of  the  nnderwxitor  oa  payraeat  by  him  of  a  total 
loss  1097 

nothing  short  of  the  destraction  in  specie,  either  aetaal  or 
inevitable  of  perishable  goods,  will  entitle  the  aasored  to 
rocover  for  a  total  loss  wkhoat  notice  of  abaadoament    1038,  1089 

4.  There  can  be  no  total  loss  on  sea-damaged  goods  arnviag  in 

specie  at  their  port  of  destination  1030 

what  amoiiots  to  a  change  in  specie  1030,  note, 

cases  illastratiog  this  point  1030-  1038 

law  as  to  this  point  in  the  Uaitod  States  1033,  &  note, 

law  in  France,  before  the  Code  de  Commeiee  1033, 1034 

if  the  goods  arrive  in  bulk  at  their  port  of  desthntion,  but  so 
damaged  as  to  fume  lost  their  original  character,  is  this  a 
toUl  loss  ?  1034 

theoretically  it  appears  to  be  so,  bnt  ia  piaotiee  it  is  bett»  not 

so  to  consider  it  1035 

modem  French  law  on  this  point :  regnlatioa  of  the  Code  de 

Commerce  1036 

the  assured  in  France,  by  diecting  to  abandon,  may  reoever  as 
for  a  total  loss  on  memorandum  articles,  when  the  loss 
exceeds  three-fourths  in  measure,  weight,  or  value  1037 

this  system  preferable  to  our  own  1037,  1038 

a  neceasary  sale  of  cargo  by  mastor  total  loss  without  abandon- 
ment 1035,  note. 

5.  Absolate  total  loss  of  part  of  cargo, 

if  a  cargo  of  perishable  goods  be  made  np  in  separate  pack- 
ages, and  any  one  be  wholly  lost  or  destroyed,  this  is  an 
absolute  totol  loss  of  part  1038 

in  such  cases  clauses  are  frequently  inserted  to  show  that  the 
insurance  is  to  be  thus  distribotively  taken  1038 

even  where  not  inserted,  the  policy  is  generally  treated  in  prao- 
tioe  as  though  they  were  1039 
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abidlttU  total  low  of  part  of  oargo  of  flax  paokod  io  mats  1039 

hogsheads  of  sagar  with  not  eoough  sagar  left  in  all  to  fill  one, 

yet,  none  quite  wubed  out,  no  total  loes  of  part  1040 

where  cargo  is  shipped  and  insured  in  bulk  there  oan  be  no 

total  loss  of  part  lOiO 

doetnne  of  totsJ  lose  of  put  ie  rejeeted  in  the  United  States 

1041,  &  note, 
total  loss  of  put  of  freight  1041 

6.  Absolute  total  loss  of  freight, 

general  principles  as  to  104S,  &  note. . 

foundering  of  both  ship  and  osfffo  1043 

foundering  of  chartered  ship  with  no  ougo  on  board  1043 

of  general  ship,  when  only  put  of  eargo  is  on  lK>aid,  bat  all 

contracted  for  1043 

absolute  total  loss  of  part  of  freight,  by  loss  of  part  of  cargo        1044 
captors  of  ship  and  ougo,  the  uws  oontinning  total  till  action 

brought  1044 

seizure  and  sale  of  outward  eargo  an  absolota  total  loss  on  <ntf- 

ward  freight  1044 

so  homeward  freight  if  ship  ultimately  arrives  earning  freight, 

though  with  another  cargo,  there  is  no  total  loss  1044 

where  insuxaoce  is  on  entire  freight  for  the  round  Toyage,  loss 

of  ship  on  komeumrd  passage  is  a  total  loss  on  freight  1046 

jusiifiabU  sals  abroad  of  ship  and  ougo  is  a  total  loss  on  freight  1046 
aUter  where  nle  not  justifiable  1046 

nor  in  such  case  will  notice  of  abandonment  make  the  loss  oon- 

struciivelv  total  unless  accepted  and  acted  upon  1045 

where  goods  might  have  been  sent  on  so  as  to  earn  freight, 

sale  of  ship  and  ougo  abroad  will  not  make  an  absolute  total 

loss  on  freight  1046 

where  such  sale  is  justifiable  no  notice  of  abandonment  is  re- 

qoired  to  make  a  total  loss  on  freight  1046 

where  not  justifiable  such  notice  is  inoperative  1047,  1048 

is  there  a  total  loss  of  freight  without  notice  of  abandonment 

where  ship  is  justifiably  sold,  but  eargo  is  sent  on  and 

arrives!  1048,  1040 

where  cargo  necessarily  soM  at  an  intermediate  port,  so  that  no 

freight  pro  rata  is  due,  this  seems  an  absolute  total  loss  on 

freight  1049 

aUter  where  part  of  cugo  is  so  sold,  not  from  overruling  neces- 
sity, but  as  the  best  measure  for  the  shipper^s  interest  1060 
total  loss  in  regard  to  freight,  when  memorandum  articles  are 

not  capable  of  being  carried  in  specie  to  port  of  destination 

1060,  in  note, 
no  notice  of  abandonment  required  under  a  policy  on  profits 

or  commissions  1060,  1061 

11.  Of  oonstructive  total  losses.    (See  OmMtnutive  Total  Loss) 

TOUCH,  STAY,  AND  TRADE.    (See  Uberty  to  Touch,  Stay,  and 
Trade) 

TRADE  AND  TRADING.    Of  trading  as  a  test  of  national  character  i.  104 
I  keeping  a  trading  establishment  in  a  hostile  state  makes  all 

property  connected  with  such  establishment  enemy 's  property      106 
a  neutral  may  continue  carrying  on  in  war  time  all  such  trade 
with  the  enemy  as  he  practised  in  peace  106 

I  but  he  cannot  then  engage  in  any  new  privileged  trade  of  the 

enemy  106 

I  TOWING,  expenses  of,  when  general  average  ii.  904 

VOL.  n.  64 
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TRANSHIPMENT.    In  cue  the  first  ship  is  disabled  sod  another  eaa      '^"^ 
be  procured  to  take  on  the  cargo,  the  master  should  tranship 

i.  179,  185 
the  liability  of  the  underwriter  ooatinnes  on  the  goods  sent  on 

in  the  substituted  ship  179 

and  if  they  arrive  the  shipowner  is  entitled  to  foil  freight  185 

where  it  is  clearly  for  the  interest  of  the  merchant  that  the 
goods  should  be  thus  transhipped,  they  ought  to  be  so, 
Uioogh  the  freight  by  the  substituted  be  higher  than  that  by 
the  original  ship  186 

if,  on  the  other  hand,  the  goods  be  perishable,  and  no  means 
of  transhipment  be  procurable,  the  master  should  sell  and 
not  tranship  them  187 

law  in  France  as  to  transhipment  187 

and  in  the  United  States  188 

qvare^  whether  the  underwriters  on  goods  can  be  called  on  to 

ray  the  increased  freight  charged  on  the  transhipment  188 

in  France  they  may  188 

but  not,  it  seems,  in  this  country  189 

where  the  goods  are  not  perishable,  and  means  of  tranahip-  * 

meat  exist,  the  master  ought  not  to  sell,  but  forward  them        196 
aUter  where  there  are  no  means  of  transhipment  196 

TREATIES,  COMMERCIAL.     International  treaties  part  of  the  law 

of  the  land  of  each  state  which  is  a  party  to  them  i.  713 

insurances  void  as  protecting  risks  contrayening  the  terms  of 

commercial  treaties  714 

principle  of  the  earlier  commercial  treaties  714 

reciprocity  treaties  715 

reference  to  works  collecting  commercial  treaties  715 

TRIAL.     (See  Evidence) 

TRIM  OF  SHIP.    Want  of  trim  is  unseaworthiness  L  679 

TROVER  FOR  POLICY.    Trover  lies  at  the  suit  of  the  aasnied  to 

recover  policy  i.  139 

'    though  never,  in  fact,  effected,  if  broker  represents  it  as  hav- 
ing been  so  139 

TRUSTEE,  insurable  interest  of.    A  trustee  has  an  insurable  interest 

to  the  full  value  of  the  trust  property  i.  253 

UNDERWRITERS,  why  so  called  i.  38 

private  underwriters  at  Lloyd's,  who  they  are  89 

mode  of  transacting  business  with  84 

course  df  business  between  underwriters  and  brokers.  (See 
Brokers) 

UPPER  WORKS,  SHIP'S,  sesrdamage  to,  when  particular  average 

loss  u.  756 

USAGE  OF  LLOYD'S  only  binding  on  parties  resident  in  London, 

or  who  have  been  for  some  length  of  time  in  the  habit  of 

effecting  insurances  at  Lloyd's  i.  79 

the  rule  is,  that  such  usage  binds  no  one,  unless  it  can  be 

shown  that  he  was  either  aetaally  cognizant  of  it,  or,  from  his 

general  mode  of  dealing  or  place  of  business,  cannot  be  pre- 

I  Bumed  to  be  ignorant  of  it  73 

I  party  not  proved  to  be  cognizant  of  the  usage  of  Lloyd's  is  not 

bound  by  the  construction  there  put  on  *'  warranty  to  be  free 
of  mortdity  "  in  policies  on  live  stock  74 

nor  by  the  practice  of  settling  losses  in  accoont  as  between 
broker  and  underwriter  74 
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where,  howeTer,  party  is  eogaizant  of  the  usage  of  Lloyd^a  he 

shall  be  bound  by  it  75 

OTen  to  a  mode  of  adiaetmeDt  contrary  to  true  principlee  75 

but  the  usage  of  Lloyd's  cannot  oonnterrail  or  contradict  the 
plain  tenor  and  language  of  the  policy  75 

USAGES  OF  TRADE.    All  general  usages  of  trade  are  takes  to  be 

as  much  a  part  of  the  policy  as  though  expressed  in  it  i.  43 

unless  the  language  of  the  policy  is  sudi  as  to  repel  the  inference     66 

if  the  usage  of  the  particular  trade  on  which  the  insurance  is 
effected  vary  from  the  general  usage,  the  former  governs  the 
construction  of  the  policy  70 

if  the  usase  be  coextensive  with,  and  of  the  same  duration  as, 

the  trade,  it  will  be  binding,  though  the  trade  be  recent  71 

if  it  has  been  uniformly  adopted  and  is  generally  known    71,  &  note. 

endeoce  that  usage  has  prevailed  in  one  trade  may  be  adduced 
to  show  that  it  should  bind  those  engaged  in  a  trade  pre- 
cisely similar  71 

the  usage  of  a  particular  place,  or  of  a  particular  class  of  per* 
sons,  can  only  bind  non 'residents  and  other  persons,  when 
they  can  be  either  directly  or  presumptively  shown  to  be 
cognizant  of  it  71 

USAGE,  EVIDENCE  OF.    Evidence  of  usage  is  always  admissible 
to  explain  what  is  doubtful,  never  to  contradict  what  is  plain 

i.  76,  918 
thus  it  is  admissible  to  explain  the  meaning  of  technical  or  mer- 
cantile terms  76  -  78,  &  notes, 
as,  of  the  words  used  in  the  memorandum  77 
of  clause  '<  with  or  without  letters  of  marque,"  &c.  77 
4rfthe  words  "porf,"  ''  Baltic,'*  *'  Indian  islands,"  &c. 

77,  78,  &  note, 
of  the  word  '<  outfits  "  76,  note. 

But  it  is  not  admissible  to  contradict  the  plain  words  of  the 

policy  78,  note, 

as  to  show  that  the  hoai  is  not  protected  by  a  policy  in  the 

common  form  on  the  ship  79 

or  that  underwriters  are  not  liable  for  leakage  caused  by  perils 

of  the  seas  79 

usage  to  carry  certain  kinds  of  goods  on  deck  governs  the  con- 
struction of  the  policy,  so  as  to  protect  goods  so  carried, 
under  the  common  form  i.  70,  71 

eourt  takes  judicial  notice  of  established  usages  of  trade  ii.  1314 

usagee  of  particular  trades,  places,  or  classes,  most  be  proved     1314 

must  be  proved 
as  facts,  not  as  mere  opinions  75,  76,  note, 

the  true  office  of  a  usage  stated  and  explained  78,  in  note. 

USAGES  OF  PARTICULAR  TRADES   AND   PORTS.    Usage 
of  East  India  trade  to  make  country  or  intermediate  voyages 

i.  67,  466 
usage  of  the  China  trade  to  store  rigging  in  bank  sauls  in  the 

Canton  river  66,  468 

as  to  country  trading  or  intermediate  voyages  467 

usages  of  the  African  trade,  what  delay  will  amount  to  a  de- 
viation in  389 
when  risk  on  goods  ends  in  African  barter  trade  435 
usages  of  the  Newfoundland  trade  to  make  banking  or  inter- 
mediate voyages  67 
not  to  discharge  outward  cargo  till  long  after  arrival  67 
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when  risk  oo  gootU  ends  od  ontwaid  ikka  in  Newfoundlaod 
trade  435 

luage  ia  the  Oporto  wioe  trade  for  ships  to  oonqtleio  loodAiig 
outaide  the  bar  68 

neaj^e  in  Florida  trade  for  ships  io  St.  Mark's  liter  to  land  at 
T^n  island,  thoa|[b  insured  "  at  and  from  *'  Amelia  islaad         €8 

USAGE  AS  TO  DISCHARGING  GOODS  ia  pen  of  Lowkw  i.  429,  431 

io  port  of  Leghorn  B9 

in  pwt  of  Archaogel  69 

in  West  India  plaouiion  tnde  430 

in  Ruasia  and  Hamburgh  trade  430 

VALUATION  OF  INSURABLE  INTEREST.  ^The  objort  ei  Tal- 
nation  ought  m  iktoty  to  be,  to  plaee  the  assured,  io  case  of 
loss,  in  ezactlj  the  same  situation  as  he  would  have  been  in 
if  no  loss  hsd  taken  pUee  i.  300 

thus,  the  probable  wear  and  tear  of  the  TOjage  ongiit  to  be 
dedneted  from  the  iiiaorable  value  of  ship  301 

and  the  expenses  of  earning  freight  from  the  insofable  value  of 
fieight  301 

so  the  probable  profit  ought  to  be  added  to  the  insurable  Tslne 
of  the  goods  301 

the  prineiple  of  Taluatjon,  scted  upon  in  pmetiee,  is  diffinent, 
and  the  object  sought  is  to  pat  the  assured,  in  case  of  loss, 
in  the  same  situation  as  he  wss  in  at  the  outset  of  the 
ndTonture  302 

hence  in  ail  open  polieies  the  insurable  value  of  a  thing  is  esti- 
mated to  be  its  worth  to  its  owner  at  the  outset  of  the  risk, 
fbu  premiums  and  costs  of  insurance  3QS 

by  this  mode  of  insuring,  the  assured  on  ship  and  freight  gen- 
eially  reoei?es  tnore^  and  the  assured  on  goods  leu^  than  an 
indemnity  302 

VALUED  POLICIES.    Diffeienoe  between  valued  and  open  pcdides 

in  point  of  form  L  303 

and  of  effect  303 

meaning  of  tho  term  opening  the  poliey,  as  applied  tn  vafamd 

policies  303 

erroneous  doctrine  as  to  the  meaning  of-opeoii^  die  policy  304 

origin  of  this  doctrine  304 

the  true  meaning  of  opening  the  policy  in  case  of  nverage 
loss,*- via.  that  the  damage  done  to  the  thing  insured  mnst 
be  ascertained  by  extrinsic  evidence,  not  that  the  value  in 
the  policy  is  to  be  set  aside  as  the  agreed  standard  of  in- 
demnity 304 
rule  of  adjustment  in  case  of  average  loss  on  valued  policies         306 
the  underwriters  pay  the  same  per  ceotsge  on  the  vsJne  in  tho 
policy  as  the  damage  amounts  to  on  the  sound  market  value 
of  the  goods  305 
authorities  establishing  this  rule  306 
the  rule  of  adjustment  is  the  same,  whether  the  value  in  the 

policy  is  greater  or  less  than  the  prime  cost  307 

jn  cases  of  total  loss  the  value  in  the  policy  has  always  been 

held  conclusive  307 

however  much  the  value  of  the  thing  insured  may  be  dimin- 
ished at  time  of  loss,  as  of  ship,  by  the  wear  and  tear  of  a 
long  voyage  307 

the  only  cases  in  which  the  value  in  the  policy  can  be  set  aside, 
are  uaud  or  enormous  over  valuation  308,  At  note. 
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the  assared  in  a  Tuued  policy  need  neTer  prore  the  value  of 
his  interest  unless  the  ciieumstanoes  are  sach  as  to  raise  a 
suspicion  of  fraud  309 

the  Taloation  should  hear  some  approximate  proportion  to  the 
real  ?alue  of  the  suhject,  plus  the  expenses  of  insurance  309 

in  case  of  goods,  the  probable  profit  may  be  included  in  the 
valuation  309 

mode  proposed  by  Mr.  Beneck^  for  including  also  the  loss  by 
'  freight  and  landing  charges  on  goods  arriving  in  bulk,  hot 
sea-damaged  309.  ii.  975,  976 

foreign  law  as  to  the  efl^t  of  valuation  310,  311 

but  the  valuation  in  the  policy,  though  it  fixes  the  value  of  the 
unterest,  dqes  not  preclude  the  inquiry  whether  or  not  the 
whole  interest  valued  has  been  at  risk  311 

if  only  part  of  the  intended  cargo,  to  the  whole  of  which  the 
valuation  was  meant  to  apply,  be  put  on  board,  the  assured 
can  only  recover  such  proportion  of  the  whole  value  as  the 
part  so  put  on  hoard  bean  to  the  whole  intended  cargo  311 

cases  illustrating  this  rule  319,  313 

rule  of  adjustment  in  these  cases  313.  ii.  974 

in  valued  policies  on  ship  the  value  in  the  policy  is  no  standard 
by  which  to  ascertain,  in  comparison  witn  the  cost  of  repairs, 
whether  a  wrecked  or  stranded  ship  is  a  constructive  total 
loss  314.  ii.  1105-1110 

the  assured,  in  such  cases,  is  entitled  to  the  whole  amount  of 
the  insuranoe  whenet er  the  cost  of  repairs  exceeds  the  re- 
paired value,  though  it  fall  short  of  the  value  in  the  policy    ii.  1 106 

the  valuation,  generally,  is  only  conclusive  between  the  parties 
to  the  same  policy  i.  314 

except  where,  of  two  policies,  the  valuation  is  the  same  in 
both  314 

the  valuation  in  the  policy  is  only  a  valuation  of  the  inUrtst  of 
the  assured  315 

genera]  rule  of  adjusting  average  loss  on  a  valued  policy  315 

Valued  policies  on  ship  and  on  ship  and  freight, 

ships  generally  insured  in  valued  policies  315 

general  mode  of  taking  insurable  value  of  ship  315 

amount  recoverable  under  valued  polieies  on  ships,  where  value 
estimated  in  the  usual  mode  316 

proof  that  shipowner,  on  this  principle,  in  case  of  total  loss, 
receives  more  than  an  indemnity,  both  on  ship  and  freight 

316,  317 

mode  recommended  by  Mr.  Beneck^,  of  insuring  both  ship  and 
freight  in  the  same  policy,  as  one  indivisible  risk  317 

Valued  policies  on  freight^ 

freight  is  oAen  insured  in  separate  policies,  and  valued  at  sum 
sufficient  to  cover  its  gross  amount  318 

in  the  United  States  it  is  often  valued  at  two-thirds  318 

mode  of  applying  valuation  when  the  voyage  is  made  op  of 
distinct  stages,  and  the  freight  of  the  whole  insured  at  a 
sross  sum  319 

if  freight  is  not  to  be  earned  till  the  completion  of  an  entire 
voyage,  the  gross  amount  of  the  valuation  may  be  recov- 
ered, in  whatever  part  of  the  voyage  the  loss  takes  place  320 
Valued  policies  on  goods, 

their  origin  and  utility  390 

in  insuring  cargoes  of  colonial  produce,  &c.,  each  species  is 
valued  separately  at  so  much  per  bale,  hogshead,  ttc.  390 

64^ 
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▼dafttioa  of  foods  at  to  miieh  pit  lb*  3S1 

otoh  tepaiaie  epeeies  eometimes  vidaed  at  a  roud  miid,  not  at 

ao  much  per  packa^re  331 

vhon  goods  are  insured  to  be  thereafter  declared  and  valaed, 

if  tlM/  are  not  valued  before  loss  the  policy  is  treated  as  open  391 
caaes  in  the  United  States  as  to  applying  a  valoatioo  on  gooda 

at  a  round  sum,  for  a  ronnd  voyage,  to  the  procetds  or  rehams 

of  the  outward  cargo  389 

a  Talnatioo  at  a  ronnd  earn  b  taken  to  indnde  premiiun  and 

eoeta  of  insurance  383 

policy  stipulating  that  the  coin  of  the  poit  of  shipment  in 

which  goods  are  invoiced  ahall  have  a  certain  money  value 

in  the  currency  of  the  home  port,  is  not  a  valued  policy  383 

rale  of  adjustment  where  cargo,  consisting  of  different  species 

•f  produce,  is  all  valued  in  the  mass  at  one  gross  sum  394 

rale  of  adjustment  where  different  subjects  of  insurance  are 

separately  valued  in*  one  policy,  and  only  one  subject  is  pot 

at  risk  324.  iL  1157 

VENDEE  AND  VENDOR,  insurable  interest  of, 

the  vendor,  who  has  not  absolutely  parted  with  all  his  in- 
terest before  the  loss,  may  insure  in  respect  of  such  intoest 
as  he  retains  i.  254 

the  vendee,  in  whom  by  terms  of  sale  property  in  goods  is  not 
to  vest  till  arrival,  has  no  insurable  interest  254 

Quay,  whether  assignee  of  insolvent  vendee  has  an  insurable 
interest  in  goods  in  respect  of  loss  occurring  before  right  to 
.  stop  in  transiiu  has  been  exercised  255 

•peeifio  appropriation  by  vendor,  and  acceptance  by  Tendeo,  of 
a  particular  cargo,  vests  in  the  latter  an  insurable  interest 
therein  257 

VENUE,  CHANGE  OF.    Rule  of  Mondel  v.  Steele  as  to  change  of 

venue  ii.  1884 

applied  to  policies  of  insurance  1884 

change  of  venue  refused  where  action  brought  in  covenant  1885 

VISITATION  AND  RIGHT  OF  SEARCH.    (See  Search,  Eight  of) 

VOLUNTARY  STRANDING,  as  giving  a  churn  to  general  average 

oontribntion  iL  898-901 

(See  Stranding,  Voluntary) 

VOYAGE,  FIRST,  when  ship  is  on  ii.  979  -  988 

VOYAGE  INSURED  AND  VOYAGE  OP  THE  SHIP.     Of  the 

voyage  insured  (viaggium)  i.  333 

of  the  voyage  of  the  ship  (iter  navis)  334 

deviation,  what  it  is  334 

abandonment,  or  change  of  voyage,  what  it  is  334 

illustration  of  the  distinctions  between  the  voyage  insured  and 
the  voyage  of  the  ship ;  between  deviation  and  change  of 
voyage  335 

what  is  meant  by  the  description  of  the  voyage  in  the  policy  336 

if  the  termini  of  the  voyage  are  not  accurately  specified,  the 

policy  will  be  vitiated  336 

the  mercantile  limits  of  the  termini  must  be  ascertained,  in  case 

of  doubt,  by  mercantile  evidence  336 

the  actual  course  of  the  ship  between  the  termini  is  never  set 
out  in  any  policy,  but  binds  the  parties  just  as  though  it 
were  337 

if  it  be  desired  that  the  ship  should  touch  at  any  place  between 
the  termini,  leave  for  that  purpose  must  be  specially  given 
in  the  policy  337 
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distinctioo  between  insuring  '*  from  "  and  "  tt  and  from  "  337 
^'                                     the  form  "  ni  and  from  "  is  geoerally  adopted,  especially  where 

the  riak  is  meant  to  commence  from  some  atU  port  338 

'■^                                     insorances  for  the  round  voyage  ''  out  and  home  "  338 
^                                      in  such  cases  the  voyage  insured,  if  effected  for  an  entire  pre- 
<<                                        mium,  is  one  and  entire,  though  the  ahip  may  make  many 

n                                        passages  338 

and  this,  however  many  inlarmediate  porta  the  ship  may 

n.                                       touch  at  339 

■  WAGER  POLICIES,  definition  of  i.  876 

^                                       form  of  wager  policies  377 
r                                     wager  policies  were  legal  al  oemaiOB  law  at  time  of  paasbg 

A                                         the  19  0. 2.  c.  37.  277 
t                                      hot  policies  in  the  oommon  form  were  always  taken  to  be  poli- 

r                                          cies  on  interest  277 

u                                      act  of  19  G.  9.  c.  37.  278 

objects  of  the  act,  as  learnt  from  its  preamble  278 
all  wager  policies  on  British  ships,  or  on  goods  loaded  on 

,                                          board  them,  void  279 

,                                     this  section  does  not  extend  to  foreign  ships  or  their  cargoes  279 

ressottofthis  279 
I                                       policies  on  foreign  ships  and  their  cargoes,  which,  on  the^ace 

of  them,  and  in  paint  of  farm,  appear  to  be  wagers,  are  legal  279 
hot  policies  in  the  common  form,  whether  on  foreign  or  British 

ships,  cannot  be  recovered  on  without  proof  of  interest  280 
what  policies  are  within  the  act  as  made  by  way  of  gaming  and 

wagering  281 
insurance  on  money  expended  in  reclaiming  ship  and  cargo 
after  capture,  "  without  further  proof  of  interest  than  the 

policy  »^  282 

the  courts  are  rigorous  in  enforcing  this  statute  282 
any  policy  which,  on  the/ace  of  it,  dispenses  with  all  proof  of 

interest,  is  void,  however  it  may  be  worded  282 
role  different  in  the  United  Slates                                     283  in  note, 

valued  policiea  are  not  within  the  act                       •  283 

unless,  indeed,  there  be  an  enormous  over  valuation  283 
insurances  on  privateers  are  exempted  from  the  operation  of 

the  act  283 

reason  of  this  284 
insurances  on  goods  from  the  continental  or  colonial  diminions 

of  Spain  and  Portugal  aie  excepted  284 

reasons  for  this  284 
the  assured,  within  fifteen  dajs  after  being  required  to  do  so, 

to  declare  the  amount  of  his  interest  284 

wsger  policies  are  illegal  by  foreign  law  285 

in  France  285 

in  Holland,  Germany,  &c.  285 

and  in  the  United  Sutes  286 

they  are  permitted  in  Italy  and  Portugal  286 

WAGES  AND  PROVISIONS  during  Repmrs,  when  contributed  for 

m  general  average  ii.  909  -  911 

are  not  particular  average                                                      849,  957 

during  Embar/^Of  are  neither  general  average  913 

nor  particular  average  957 

nor  in  any  way  a  charge  on  the  underwriters  849 
to  reclaim  Captured  property,  when  contributed  for  in  general 

average                                                                                 ii.  912 

when  adjusted  as  particular  average  949 
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WAGES  OF  MARINERS.    Fatare  wages  are  not  a  lawful  mibjeet 

ofimaranee  i.  906 

DOT  any  thing  roeeWed  at  the  end  of  the  Toyage  in  lien  of  wa- 
ges 906 
bnt  goods  purchased  abroad  with  wages  are                                  908 
so  goods  whioh  they  are  pri?ileged  to  carry                                  906 
the  meuUf  may  insure  his  salary  and  any  interest  he  may  have 

iu  the  ship  as  part-owner  908 

^ter  of  the  mait  and  other  inferior  officers  906 

East  India  captains,  by  the  usage  of  trade,  may  insure  respon- 
dentia advances  as  '*  goods,  specie,  and  effects  "  906 
but  money  advanced  to  the  master  on  his  personal  security  and 

payable  out  of  the  freight,  is  not  insurable  909 

wages,  after  abandonment,  must  he  paid  by  the  abandonees  of 

ship  and  freight,  out  of  the  salvage  ii.  1169 

if  any  portion  of  the  wreck  remain,  the  seamen  hare  a  claim  to 
wages  to  nami'My  though  no  freight  be  earned  ii.  1181 

WARLIKE  STORES  are  contraband  i.  736 

do  not  contribute  in  general  average  ii.  990 

WARRANTIES,  EXPRESS  — their  form,  construction,  and  mode 

of  fulfilment,  definition  of  an  express  warranty  i.  577 

promissory  and  affirmative  warranties  578 

every  express  warranty  must  be  written  on  the  face  of  the 
policy  578 

may  be  written  any  where  on  the  face  of  the  policy,  or  in  any 

way  578 

a  stipulation  contained  in  proposals  referred  to  in  the  policy 

may  operate  as  an  express  warranty  578 

an  express  warranty  requires  no  peculiar  form  of  words,  nor 
any  explicit  clause  579 

a  description  in  the  policy  of  the  national  character  of  the  thing 
insured  amounts  to  a  warranty  of  nationality  570 

but  merely  expressing  the  name  of  the  ship  in  a  given  language 
does  not  579 

a  descriptive  allegation  of  nationality,  though  immaterial  to  the 
risks,  will  be  construed  as  an  express  warranty  580 

an  exprdto  warranty  requires  an  exact  and  literal  fulfilment  581 

and  no  inquiry  can  be  made  into  its  materiality  or  immateriality    581 

hence,  though  the  loss  be  in  no  degree  connected  with  the 
breach  of  warranty,  the  underwriter  is  not  the  less  dis- 
charged 589 

even  where  the  warranty  relates  to  a  period  prior  to  the  com- 
mencement of  the  risk,  and  the  breach  is  remedied  before 
the  ship  sails,  it  is  still  fatal  589 

the  literal  fulfilment  of  an  express  warranty  is  in  all  cases  a 
condition  precedent  to  the  right  of  the  assured  to  recover  on 
the  policy  583 

nothing  will  excuse  non-compliance  584 

not  even  the  direct  and  irresistible  operation  of  a  peril  insured 
against  584 

if,  however,  a  subsequent  law  should  pass,  rendering  compli- 
ance illegal,  it  would  be  otherwise  584 

80  if  state  of  things  contemplated  by  the  warranty  should  cease      584 

construction  of  the  language  of  an  express  warranty  is  govern- 
ed by  mercantile  usage  *         585 

it  cannot  be  extended  by  implication  to  any  thing  not  necessa- 
rily inferable  from  its  terms  585 

WARRANTY  OF  SHIP'S  SAFETY,  ETC.    Warfanty  that  ship 

"  u  well "  on  a  given  day  L  586 
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WARRANTY  OF  SHIP'S  SAFETY,  ETC.  —  (cantinwd)  ^ 

Uie  wmd  **  well "  wfen  to  the  ftiale  of  tlie  ahip  on  Um  dtj  of 
::i  signiog  the  policy  586 

tbis  warranty  in  a  time  polwy  is  aatiafied  by  Uie  ship's  being  in 

any  port  on  the  day  686 

bat  in  a  voysfe  poiioy  tho  sbip  most  then  be  in  the  poit  of 
t:  departure  586 

warranty  thai  feeds  ehould  be  "  exported  *'  from  London  by 
a  given  day  586 

II  limits  of  the  port  of  Lckndon  586 

iosarance  on  *'  all  lawful  goods  "  held  in  the  United  States 
^  not  to  amount  to  a  warranty  that  the  goods  insured  are  not 

eontrabsnd  588 

g  the  words  "  on  any  lawful  trade  "  have  reference  enly  to  tiie 

trade  in  which  the  ship  is  employed  by  her  owners  588 

IS  WARRANTY  TO  SAIL.    Birisiott  of  the  yesf  into  "« ewnmer  and 

winter  risks  "  589 

the  courts  are  very  rigmrooe  in  theur  eonttrnetioo  of  a  wanranty 

to  sail  589 

stipulation  that  ship  shall  sail  etfter  a  given  day  eonstiued  as 
t>  stoictly  as  that  she  shall  sail  irfon  k  590 

construction  of  this  warranty  when  ship  insured  "  at  and  from*' 
an  island  having  several  ports  590 

'"  a  different  construction  is  put  on  a  warranty  ^to  Mtii"  <tm- 

plidier,  and  a  warranty  to  **  eaUfrom  "or  '*  depart  from  " 
'-  a  given  port  591 

on  a  ship  insuiad  at  and  from  aa  teland  nodsir  warranty  *'  to 
r  sail "  before  a  given  day,  sailing  from  any  port  in  the  island 

befoK  the  day  in  a  state  of  complete  readiness  for  her  sea- 
u  voyage,  and  with  the  intent  of  direetly  pmsuing  it|  is  acom- 

plianee  with  the  warranty  599 

%  though  ship,  after  having  onee  so  sailed,  is  detained  by  embar- 

go at  another  port  in  the  island  where  she  goes  to  find  oon- 
p  Toy  for  her  voyage  599 

it  is  otherwise  if  she  goes  to  sveh  other  port  for  any  purpose 
f!  inconsistent  with  her  direet  tea  9oyajre  593  • 

if  ship  ealiiog  at  suob  other  pert,  to  mid  eonvoy  and  pick  up 
letters  and  despatches,  (wtthoat  putting  in  or  stopping,)  be 


f  naespeotedly  detsined  there  beyond  the  day  of  sailing,  the 

f  warranty  to  sail  is  not  broken  594 

f  Mr  is  it  so,  even  where  eaptain  knew  of  embaigoat  such  port, 

but  expected  to  find  it  over  on  arrival  594 

I  warranty  **  to  sail "  in  an  insurance  ^'  at  and  from  "  several 

I  West  Indian  islands  will  be  satisfied  by  a  sailing  before  the 

day  from  her  last  post  of  leading  and  oleanaee  In  any  of  ifae 
,  islands  595 

J  though  she  afterwards  sail  to  another  of  the  idaodo  to  join 

convoy,  and  do  not  sail  thenee  till  after  the  day  595 

the  ship  in  order  to  comply  with  a  warranty  lo  sail,  mnst  have 
I  broken  ground  before  the  day, /or  her  see  voyage  595 

in  a  state  of  perfiMM  readiness  kfs  it,  and  with  a  fixed  purpose 

of  directly  prooeeding  on  it  595 

sailing  with  a  crew  insafficient  for  the  ses  tp^fage  la  no  com- 

pltanee  with  a  warranty  **  to  tail  **  596 

nor  sailing  with  an  inaufficient  quantity  of  baUaet  596 

breaking  ground  with  an  iasufiieient  erew  on  hoard  before  the 
day,  but  not  proceeding  to  sea  suffieieotly  manned  till  after 
\  the  day,  is  not  a  eompnanee  with  the  warranty  598 

a  ship  must  aetnally  have  ^tted  her  moorings  for  her  tea 
I  ttoyage  before  the  day  599 
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WARRANTY  TO  SAIL  ^  (continued) 

Slid  tbiB,  ban&fide,  not  merely  for  the  sake  of  formally  com- 
plying with  the  warranty  600 

eonstmction  on  a  time  policy  of  warranty  not  to  sail  for  a  given 
port  after  a  certain  aay  GOl 

cooatmctton  of  warranty  **to  depart "  nnder  an  inanzanee  "  at 
and  from  "  a  given  port  602 

warranty  "  to  mUfram  "  a  named  port,  aatiafied  by  the  ahip'e 
nailing  before  the  day  from  that  part  of  the  port  where  ahips 
of  her  burden  nanally  complete  their  loading  603 

WARRANTY  TO  SAIL  WITH  CONVOY.    Objccta  of  the  war- 
ranty 604 
it  most  be  ri^ronaly  complied  with                                              604 

1.  It  must  be  with  regular  convoy  appointed  by  the  goveniment, 
definition  of  convoy  60S 
nailing  with  any  convoy  appointed  by  government  will  aatisfy 

the  warranty  605 

but  aailing  with  any  other  force  will  not,  aa  with  a  ship  of 
war,  which  doea  not  herself  form  part  of  the  convoying 
squadron  606 

2.  It  must  be  from  the  place  of  rendeivous  appointed  by  govern- 

ment, 
it  is  sufficient  if  the  ahip  sail  with  convoy  from  auch  place  of 

rendezvous  606 

6.  g,  sailing  with  convoy  from  the  Daums  in  an  East  Indian 

voyage  607 

the  ship  is  protected  in  sailing  from  her  port  of  departure  to  the 

appointed  place  of  rendezvous  607 

if  it  be  meant  that  she  ahould  join  convoy  at  any  other  than  the 

appointed  rendezvous,  this  must  be  specified  in  the  policy  607 

the  convoy  vdth  which  the  ship  must  saii  is  that  appointed  fi>r 

other  vessels  on  the  same  voyage  607 

3.  It  must  be  convoy  for  the  voyage, 

warranty  '*  to  sail  with  convoy  "  means  convoy  for  the  voyage      608 

aailiog  with  convoy  only  intended  for  part  of  the  voyage  is  not 
a  compliance  with  the  warranty  608 

but  by  convoy  far  tke  voya^  is  not  necessarily  meant  a  convoy 
that  accompanies  the  ship  the  whole  way  608 

if  it  be  SQch  convoy  as  mercantile  usage  or  government  regu- 
lations have  established  to  be  sufficient,  that  is  enough  606 

though  ship  may  not  join  it  till  after  sailing,  and  may  quit  it 
again  before  arrival  608 

ship  may  proceed  by  rdays  of  convoy  where  warranted  by 
usage  609 

sailing  with  a  frigate  detached  from  the  convoy  for  the  purpose 
of  bringing  up  the  ship  is  a  sailing  with  convoy  609 

if  the  ship  on  her  way  to  join  the  convoy  loses  the  frigate  she 
may  run  direct  for  her  home  port  609 

80,  where  a  ship  sailed  with  a  sloop  of  war  sent  to  bring  up  the 
trade,  and  on  the  dispersion  of  the  fleet  by  a  storm  ran  at 
once  for  England,  held  a  sailing  with  convoy  610 

4.  The  ship  must  have  sailing  instructions, 

what  are  sailing  instroctions  611 

unless  obtained,  the  warranty  to  sail,  with  convoy  is  not  con^ 

plied  with  611 

they  need  not,  as  a  condition  precedent,  be  obtained  at  the 

place  of  rendezvous  611 

but,  in  order  to  excuse  the  omission  to  obtain  them,  it  must  be 

clear  that  the  captain  has  made  every  exertion  to  do  so  611 
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WARRANTY  TO  SAIL  WITH  CONVOY— (omlifiiierf) 

badness  of  weather  IB  an  excoM  619 

so,  where  the  commodore  has  refused  them  612 

alUer^  where  the  failure  to  obtain  them  is  owing  to  the  captain's 

laches  612 

or  by  being  too  late  at  the  place  of  rendeiYoos  612 

5.  The  ship  must  depart  with  the  convoy,  and  continne  with  it  till 

the  end  of  the  voyage,  unless  separated  by  necessity, 
neglecting  to  get  under  weigh  in  time  is  a  breach  of  warranty 

to  sail  with  convoy  613 

so  is  losing  position  in  tha  fleet,  so  as  to  be  deprived  of  the  pro- 
tection of convoy  613 
not  only  must  thJnhip  depart  with  convoy,  but  must  continue 

with  it  during  the  Toyage  613 

unless  separated  by  stress  of  weather  or  other  unavoidable 

necessity  614 

in  such  case  the  master  must  use  every  exertion  to  rejoin  the 

oonToy  '  614 

once  sailing  with  convoy  is  sufficient  to  satisfy  the  warranty         614 
if  after  warns  separated  by  a  stoim  and  driven  back,  the  ship 

may  sail  the  second  time  without  convoy  614 

under  a  warranty  to  sail  with  convov,  if  the  ship  arrives  too 

late  to  join  it,  the  warranty  is  broken,  though  she  sail  after 

and  overtake  it  614 

a&ier  where  there  is  only  an  undertaking^  to  sail  with  convoy         615 
following  and  overtaking  convoy  is  a  sufficient  compliance  with 

a  reffresentatian  that  ship  wiU  sail  with  convoy  614 

except  in  an  action  by  the  owner  of  the  goods  for  the  failure 

of  an  insurance  thereon,  by  breach  of  warranty  so  to  sail, 

inserted  therein  on  iaith  of  the  representation  614 

WARRANTY  OF  NEUTRALITY.    Origin  and  object  of  the  war- 
ranty of  neutrality  i.  616 
meaning  of  the  warranty  616 
if  ship  be  not  neutral  owned,  or  property  documented,  or  be 
guilty  of  any  violation  of  neutrality  in  the  course  of  the 
voyage,  this  is  a  breach  of  the  warranty  616 
the  warranty  means  that,  as  far  or  dependi  an  the  asturtd  or 
his  agents,  the  ship  shall  continue  neutral,  not  that  she  shall 
so  continue  ai  all  events                                                             617 

1.  Breach  of  warranty  for  want  of  neutral  ownership, 

all  property  warranted  neutral  must  be  neutral  owned  617 

a  neutral  for  commercial  purposes  is  he  who  is  domiciled  and 

trading  in  neutral  country  618 

though  he  be,  by  birth  and  allegiance,  an  alien  enemy  618 

all  property  connected  with  a  commercial  establishment  in  the 
hostile  is  hostile,  whatever  may  be  the  birth  or  domicil  of 
its  owner  610 

oHter  of  property  connected  with  a  house  of  trade  in  the  neu- 
tral country,  though  its  owner  may  also  faaTS  an  establish- 
ment in  the  enemy  country  619 
property  warranted  neutral  must  be  wholly  neutral  owned  610 
but  not  necessarily  the  whole  cargo                                             610 
property,  though  neutral  owned,  is  yet  regarded  as  hostOe,  if 

it  be  in  transUu  to  a  hostile  destination  610 

even  thongh  at  the  risk  of  the  neutral  consignor  till  delivery         680 
but  goods  hostile  owned  at  the  commencement  of  the  transitns, 
do  not  aoquire  a  character  of  neutrality  b^  being  sent  on  a 
neutral  destination  under  a  contract  made  m  time  of  war  620 

2.  Want  of  neutral  origiui 


1512 


PA6B 


WARRANTY  OF  NEUTRALITY— («mftmiaQ 

ooloaial  produce  of  Uie  enemy,  thoagh  neuCttl  owned,  is  yet, 
ij  ihipped  direcijrom  tk»  luitiU  colonf,  liable  to  hoedle  cap- 
ture 621 
aUter,  if  last  shipped  for  its  destination  from  a  neutral  port  621 
what  is  such  a  shipping  from  a  neatra!  port  as  to  satisfy  a  war- 

lantv  of  neutrality  681 

part  of  produce  cargo  put  on  board,  withoat  having  been  pre- 
Tiovsly  landed  at  a  neutral  port,  does  not  Ibrfeit  a  wanaoty 
of  neutrality,  there  being  no  distinct  proof  of  hostfle  origin 
landing  ptoduee,  and  ionA  Juis  paying  duties  on  it  at  neuual 

port,  satisfies  the  warranty 
bat  merely  touching^  and  paying  nominal  Aes  will  not 

3.  Want  of  proper  documents  and  proofe  of  neutrality, 

of  the  principal  proofr  of  national  ohaiioter  required  by  the 

law  of  nations  622 

theflsg  623 

the  passport  or  sea-letter  623 

its  neoessity  and  usual  ibrm  623 

the  register  624 

not  of  absolute  neoessity  to  prove  natioaal character  624 

the  bill  of  sale  624 

the  master  roll  624 

the  charter-jiarty  624 

^  log  book  624 

the  bill  of  health  625 

proofs  of  the  national  cfaaraeter  of  the  cargo  625 

uie  want  of  none  of  these  documents  singly  is  oonclosive  625 

documents  required  by  commereial  treaties  are  of  equal  neces- 
sity with  those  required  by  the  general  law  of  nations  625 
a  warranty  that  ship  is  American,  held  broken  by  her  being  on 
any  part  of  her  voyage  without  documeata  required  by  treaty 
between  France  and  America                                                     626 
or  hy  having  a  sea  passport  omitting  to  give  the  plsoe  of  habit- 
ation of  the  master  aa  required  by  same  treaty  626 
but  this  rule  does  not  apply  to  occasional  regulations  and  ordi- 
nances of  the  captor  sute                                                         627 

4.  Engaged  in  privileged  colonial  or  coasting  trade  of  the  enemy, 

a  warranty  of  neutrality  implies  neutral  conduct  628 

the  rule  of  1756  atated  and  considered  629 

it  is  confined  to  trade  carried  on  direct  between  the  edoniea 

and  mother  country  of  the  enemy 
trade  legalized  by  landing  at,  and  re-exportation  from,  a  neu- 
tral port 

ator  if  ship  merely  touch  and  pay  duties  there  630 

the  question  is  one  of  intent  630 

rule  not  admitted  in  the  United  States  630 

5.  Carrying  simulatmi  papera,  concealing  or  destroying  papen, 

attemptiog  to  disguise  belligerent  goods  as  neutral, 
carrying  simulated  papers,  though  it  may  he  neoeesaxy  for 

trading  purposes,  is  a  forfeitura  of  neutrality  630 

so  is  carrying  suspicious  papers  631 

or  attemptiog  to  disguise  belligexent  goods  as  neutral  631 

or  concealing  papers  631 

spoliating  or  destroying  papera  631 

6.  ifnemy's  goods  in  neutral  ship,  neutral  goods  in  enemy's  ship, 
enemy's  goods  on  board  neutral  vessel  work  no  forieitttre  as  to 

ship  or  goods  belonging  to  other  owners  632 
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WANT  or  NEUTRALITY  —  {continued) 
p.  if  goods  neutral  owned  are  loaded  on  board  enemy's  Teasel, 

[]  their  neutrality  is  not  thereby  forfeited,  unless  the  vessel  on 

•  board  which  they  are  loaded  is  a  ship  of  war,  or  sailing  un- 
r  der  hostile  convoy  633 

ff  shipping  goods  on  board  a  vessel  that  has  sailed  on  a  former 

voyage  under  hostile  convoy  works  no  forfeiture  of  their 
ii  neutrality  633 

(  7.  Violation  of  blockade,  carrying  hostile  despatches,  contraband 

g  of  war,  &c. 

I  violation  of  laws  of  blockade  is  a  forfeiture  of  neutrality  633 

so  is  carrying  hostile  despatches  633 

ambassador's  despatches  not  within  the  rule  634 

carrying  articles  contraband  of  war  is  a  forfeiture  of  neutrality      634 
,  8.  Resistance  of  search, 

origin,  object,  and  extent  of  the  right  of  search  634 

the  armed  neutrality  of  1780  in  favor  of  the  principle  that  "  free 

ships  make  free  goods ''  636 

exposition  of  the  doctrine  of  the  right  of  search  by  Lord  Stow- 

eU  in  the  case  of  the  Maria  635 

resistance  of  searc}i  by  convoy  is  a  forfeiture  of  neutrality  as 

to  all  the  fleet  sailing  under  it  636 

so  is  even  sailing  with  convoy  for  the  purpose  of  such  resist* 

ance  636 

the  right  of  search  includes  that  of  sending  in  to  port  for  adju- 
dication 636 
attempt  of  rescue  by  captain  and  crew  of  ship  thus  sent  in  is  a 

breach  of  neutrality  636 

right  of  search  can  only  be  exercised  by  lawfully  commissioned 

cruisers  against  merdiant  ships  637 

mode  in  which  it  should  be  exercised  637 

the  right  is  liable  to  modification  by  international  treaties,  and 

is  differently  understood  by  different  states  637 

a  cruiser  exercising  the  right  of  search  ought  to  show  her  oolon  637 
9.  Of  the  effect  of  foreign  judgments  in  matters  of  priie,  as  proving 
a  forfeiture  of  neutrality 

(See  Foreign  Judgments  on  Questions  ofPrixe) 

WARRANTY  TO  BE  FREE  OF  AVERAGE.    (See  Memorandum) 

WARRANTY  TO  BE  FREE  OF  SEIZURE  AND  CAPTURE 
IN  PORT  OF  DISCHARGE.    What  shaU  be  taken  to 
be  ship's  port  of  discharge  within  the  meaning  of  the  war- 
ranty ii.  871 
if  ship,  with  the  intention  of  discharging  her  car^o,  once  oome 
within  danger  of  capture  from  land,  she  is  m  her  port  of 
discharge  871 
though  in  an  open  roadstead                                                           871 
or  lying  on  and  off  in  a  river  estuary  879 
but  not  if  she  be  in  the  open  sea  outside  the  roadstead  879 
meaning  of  warranty  to  be  free  of  confiscation  in  ports  of  dis- 
charge                                                                                       879 
warranty  to  be  free  of  capture  in  port  general^  879 
ahip  under  this  warranty  must  be  infra  prasidia  partus                  873 
being  in  an  open  roadstead,  or  within  the  headlands  at  a  fiver's 

mouth,  will  not  suffice  873 

declaration  need  not  negative  seizure  to  be  in  port  873,  1969 

where  perils  of  the  sea  are  the  proximate  cause  of  total  lots, 

the  underwriter  is  not  exempted  by  this  wananty  873 

aUtcr,  where  the  proximate  cause  is  captiue  ox  aeisuxe  873 

VOL.  II.  65 
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WARRANTY  TO  BE  FREE  OF  SEIZURE  AND  CAPTURE 

IN  PORT  OF  DISCHARGE—  (omhfitteiO 
imdenrhtan,  under  Bueh  i^  warranty,  not  liable  for  damage 

oceaaiooed  by  abip'a  mnning  out  of  port  to  escape  aeizul^  874 

in  United  States,  olauae  often  inserted  that  '*  insurers  shall 

not  be  answerable  for  any  charge,  damage,  &c.,  arising  in 

eoQseqaenoe  of  seizure,  &c.,  for  illicit  trade,"  &c.  871,  note, 

oiicnmstaoees  to  bring  a  case  within  this  clause  871,  Dote. 

•eisaie  and  detention  made  on  reasonable  ground,  enough  871,  note, 
illegal  trade  must  be  carried  on  by  the  assured  himself  871,  note, 
meaning  of  word  *'  trade  "  in  exception  respecting  illicit 

trade,  &o.  871,  nola. 

WARRANTY  TO  BE  FREE  OF  MORTALITY  OR  JETTISON. 

Meaning  of  the  warranty  according  to  the  usage  of  Lloyd's 

i.  73,  ii.  874 
this  oottstmetion  is  only  binding  on  those  who  can  be  proved 

eogniiant  of  the  usage  i.  73 

what  losses  fall  within  this  warranty  iL  763 

death  of  animals  from  nolent  pitching  and  laboring  of  the  ship, 

is  not  within  the  warranty  763,  803 

and  the  rule  is  the  same  where  the  loss  is  partly  from  this 

cause  and  partlj  from  their  own  struggling  and  kicking     764,  80S 
death  from  scarcity  of  provisions,  caiuied  by  unforeseen  and 

nnosoal  delay  of  voyage,  is  within  the  warranty  763,  803 

WEAR  AND  TEAR,  risk  of  loss  by,  does  not  fall  on  underwriter  ii.  755 
what  is  wear  and  tear,  and  what  average  loss  756 

in  ease  of  anchors  and  cables  756 

in  ease  of  masts,  spars,  and  sails  756 

damage  caused  by  springing  a  leak,  when  wear  and  tear  and 

wImu  average  757 

damage  done  to  hull  by  fighting,  by  enemy's  shot,  by  worms, 

by  rats,  &c.  757,  803 

danuge  done  to  ship's  copper  works  758 

damage  to  copper  sheathing  758,  803 

wear  and  tear  is  not  general  average  885,  886 

WEARING  APPAREL  does  not  contribute  m  general  average  ii.  919 

WHALING  VOYAGES.  In  whaling  voyages  the  only  cargo,  prop- 
erly so  called,  is  the  produce  of  the  fishing  adventure  i.  814 

this  is  aoeordingly  covered  under  a  general  insurance  ''on 
goods  "  for  sndi  voyages  S14 

but  the  *'  OII//&,"  or  apparatus  for  taking  and  stowing  fish  is  not    214 

argo,  whether  covers  "  outfits  "  of  whaling  voyage  314,  note. 

oargo  of  ship  '*  now  on  a  whaling  voyage  "  coven  ordinary 
products  or  voyage  314,  note. 

<«  outfits,"  what  it  includes  in  whaling  voyages  314,  note. 

WITNESSES.  Since  Lord  Benman's  Act  the  party  on  whose  behalf 
policy  is  eflfeeted,  seems  to  be  still  insdmissible  as  a  witness 
for  the  party  in  whose  name  the  action  is  brought  ii.  1317 

all  other  objections  to  competency  of  witnesses  in  actions  on 
policies  seem  now  removed  1318 

how  far  master  of  vessel  is  a  witness,  as  to  claims  for  losses 
on  ship  or  cargo  1318,  note. 

shipowner  for  shipper  of  goods  1318,  note. 

WORMS,  damage  to  hull  of  ahip  by,  is  wear  and  tear,  and  not  particu- 
lar average  ii.  757,  803 

WRECK.    (S^  Shipwreck) 


INDBX.  1515 

rAOB 

WRECKERS,  planddr  of  goods  by,  is  a  loss  by  perils  of  the  sea  ii.  818 

if  goods  washed  ashore  oat  of  stranded  ship  are  aAerwards      * 
plundered  b^  wreckerB,  so  as  never  again  to  come  to  the 
hands  of  their  owners,  this  is  an  absolute  total  loss  1005 

WRIT  OF  ERROR,  condition  not  to  bring  under  consolidation  rule, 

meaning  of  ii.  11^81 

does  not  apply  to  material  points  of  law,  going  to  the  merits 
of  the  case  1281 

each  separate  defendant  may  bring  a  separate  writ  of  error  for 
good  groond  1881 


THB   END. 
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